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JAMES  a.  TALIAFERBO. 


When  a  good  man  dies,  who  has  servM  ably  and  faltbfulljr  id  every  re- 
IMioii  of  life,  done  his  duty  to  his  oountry  and  his  kind,  it  Is  eminently 
proper  that  the  prominent  features  of  his  character,  as  alec  the  leading 
acts  of  his  life,  should  be  knowD,  that  they  may  be  both  appreciated 
and  emulated.  Such  a  man  was  the  late  James  G.  Taliaferro,  one  of  the 
Jostices  of  the  Supreme  Court  of  Louisiana. 

Justice  Taliaferro  was  bom  in  the  county  of  Amherst,  in  the  State  of 
B'ginia,  In  1798,  and  died  at  his  home,  in  the  parish  of  Catahoula, 
LouiBiana,  in  the  latter  part  of  the  year  1876. 

TTie  family  of  Taliaferro  la  Italian.  At  an"  early  day  in  the  history  of 
Um  United  States  the  ancestors  of  Justice  Taliaferro  Immigrated  into 
TirglDia.  and  hia  descendants  hare  radiated  South  and  West  until  the 
name  is  familiar  in  many  of  the  States.  Justice  James  O.  Taliaferro 
ame  at  a  very  early  age  to  the  Southwest,  and  located  In  the  State  of 
Xiesl3«ppi.  Thence,  In  1814,  he  removed  to  Loulaiana,  and  located  in 
the  parish  of  Catahoula,  where  he  reelded  until  his  doatli. 

A  poor  boy,  with  only  his  enorgy  and  honesty  for  a  patrimony,  at 
twoity  years  of  age  be  embarked  In  the  lumber  business,  at  which  he 
labored  ardently  and  faithfully  for  some  years.  Successfully  earning  suf- 
floent  means  for  the  purpose,  in  1818,  he  commenced  planting  in  aamall 
way. 

During  the  latter  years  of  his  minority  he  went  to  school  in  the  parish 
it  Bapldes,  and  finished  his  education  at  Transylvania  ITniyersity,  Lex- 
JE^D,  Kentucky.  It  was  here  he  mado  the  acquaintance  of  Henry  Clay, 
and  for  him  formed  that  attachment  which  endured  through  life.  Ur. 
day  was  his  model  of  a  man  and  a  statesman,  and  to  the  doctrine  of 
bia  teachings  he  steadily  adhered  to  the  end  of  his  life. 

While  engaged  at  manual  labor  upon  his  farm,  or  In  the  lumber  busi- 
ness, he  so  won  upon  tho  confidence  of  his  neighbors  that  they  elected 
him  to  several  local  ofBces  of  importance,  especially  to  the  parish  judge- 
shlp  of  his  parish.  This  was  in  the  year  1840.  Resigning  this  ofBce  he 
commenced  the  practice  of  law,  which  he  pursued  for  many  years,  and 
most  succeesfully,  always  maintaining  an  elevatcil  reputation  for  talent 
and  bit^rity.  Confiding  in  his  wisdom  and  abilities,  his  nelghbora 
dected  bim  to  the  Convention  of  1^2  for  the  formatioD  of  a  new  consti- 
tvtion  for  this  State. 


Till  IN  HEMORIAU. 

When  the  troubles  of  1860  between  the  States  culminated  Into  rero- 
lutlon,  he  was  sent  as  a  member  of  the  Convention  of  that  year,  which 
seceded  the  State  of  Louisiana  from  the  Union.  It  was  in  that  Con- 
vention the  Boman  firmness  and  more  than  Roman  inte^ty  of  his 
character  shone  so  conspicuously.  Devoted  to  the  constitution  and  the 
Union  of  the  States,  he  calmly,  steadily,  and  fearlessly  opposed  seces- 
sioD,  nobly  breasting  and  combating  the  unreasoning  fury  of  the  popu- 
lar wiU.  And,  when  at  last  the  ordinance  of  secession  was  adopted  by 
an  almost  unanimous  vote,  he  drew  up  ble  protest  a^inst  the  act  and 
asked  to  have  it  spread  upon  the  journal  of  the  Convention.  This  was 
denied  him.  It  was  upon  this  occasion  that  he  uttered  the  memorable 
words:  "  My  conscience  is  my  guide;  my  judgment  and  patriotism  ap- 
prove, and,  though  I  am  scorned  and  hissed,  I  aro  witling  to  abide  the 
arbitrament  of  time  and  events  as  to  the  correctness  of  my  course.  The 
act  I  denounce  as  one  of  mad  folly,  and  of  whit-b,  if  my  judgment  errs 
not,  every  signer  of  that  paper  will  come  to  be  ashamed,  and,  for  one,  it 
shall  not  herald  my  name  to  the  future  infamy,  which  I  predict,  will  be 
its  fate." 

When  that  memorable'  stru^ie  which  grew  out  of  secession  bad  ter- 
minated.  Justice  TaUaferro  was  appointed  a  member  of  the  Supreme 
Court.  He  .was  also  sent  to  the  Convention  of  1868  which  met  to  frame  ^ 
new  constitution.  Under  this  constitution'be  was  re-appointed  one  of 
the  Justices  of  the  Supreme  Court  of  this  State,  which  oflloo  he  con- 
tinued to  fill  up  to  the  time  of  his  death,  which  occurred  in  the  month 
of  October,  1676,  in  the  seventy-eighth  year  of  his  age. 

Judge  Taliaferro's  mind  was  analytical,  not  brillianL  In  ail  matters 
he  sought  for  the  truth,  and  honestly  pursued  what  he  deemed  was  the 
right  In  manner  he  was  amiable  and  coociliating,  but  firm  and  most 
resolute  In  following  out  the  convictions  of  bis  judgment;  modest  and 
unassuming;  always  considerate  of  the  prejudices  and  opinions  of  others; 
remarkable  for  chastity  of  thought  and  depression.  During  an  ac- 
quaintance and  close  intimacy  of  fifty  years,  this  writer  does  not  remem- 
ber ever  to  have  seen  in  his  conduct  an  equivocal  act,  or  heard  from  his 
lips  a  ^nilgar  word.  His  wisdom  was  superior  to  his  talent;  his  modeetj 
commensurate  with  his  wisdom,  and  bis  heart  as  generous  as  ever  pul- 
sated in  breoat  of  man.  W.  H.  S. 


TABLE  OF  CASES  REPORTED. 


PAOE. 

Abney,  Loth  &  Co.  va.  Mre.  8. 

H.  Whitted 818 

Aby&  CateUogs  vs.  J.  Harvey 

Brigham,  curator 840  i 

AocoDimodation  Bank  of  La,,  > 

State  ex.  rel.  F.  C.  Mahan  vs.  874  ' 
AdamR,  John  I,  &  Co.,  M.  Gon< 

souliD  v3 598  i 

Adams,  Mrs.  C„  City  of  New  | 

Orleana  vb 15  i 

Airey,  T.  L.,  &  Co.,  John  M. 

Neely&Co.vB 123! 

Alford,  O.  P..  vs.  Manuel   A.  I 

Montejo  et  ol 593  ' 

Allen,  Ethan,  vs.  Elizabeth  Mc- 

Watere,Wire,etal 609  i 

Allen  &  Co.,  T.  K  &  J.  M.,  Ger- 
ard Brandon  ve 60  i 

Allison,  Bamuel  B.,  Succession  i 

of  S.  "W.  Thompson  va 733  | 

Anderson,  R  £.,  Administrator,         , 

et  ai..  School  Directors  vs. . .  739  ' 
AQderBon,T.C.,  va.  B.A.  Hmlth  649  j 
Anilerson,  R  K.,  Tax  Collector,  | 

Frank  Wilson  va 261  , 

.\nderson,  Fannie,  Wife,  et  al.,' 

Benjamin  A.  Smith  vs 675  I 

Andrewa,  Jainea  R,  Freaident 

of  Poiiee  Jury  of  Rapides,  va,  , 

R  E.  BioBsat  et  al 236  1 

Armand, Caroline,  and  Husband 

vs,  F.  E.  Sumas 403 

Athens  ManufactiirinR  Co.  ol 

Geoi^ia  vs.  Thoe.  H.  Hunt.       2 
Atkinson,  John  J.,  Mrs.  Mar- 
garet E.  Winter  vs 650 

Aurianne,  Pierre,  vs.  George  T. 

Eschbacher  et  al 48 

Avegno,  J.  Nil  ma.  Consolidate'! 

Asaociation    of   Planters    of 

Louialana  va 552 

Avegno,  Philip,  vs.  G.  A.  Fos- 

dick 109 

Aymar,  William  H„  va.  Delmas 

&Halley 582 

Boebr,  J.,  and  Sheriff,  F.  Kuntz 

vs SO 

Baer,  M.,  H.  M.  Hyams  va. . . .  801 
Bailey,  Natbaniel  E.,  vs.  Mrs. 
Sarah  Quick 432 


Bailey,  G.  M.,  and  SheHff,  CiU- 

zens'  Bank  of  Louisiana  vs.  71 
Bt^ley,  Waltor,and  Mrs.  Aldrich 

vs.  City  of  Carrollton,  etfl. . .  11 
Baird,  Jos.  P.,  vs.  L.  M.  Brown 

etal 84 

Banks,  A.  C,  State  va 5 

Bunkston,  Leslie,  Matthew  W. 

Vernon  vs 71 

Barron,  L.  G.,  administrator, 

D.  B.  Sbeppard  vs 7) 

Barrow  &  Pope  vs.  Florence  A. 

Brown, .AdmlniBtratris 41 

Baylies,    Eliza,    va.    Tormesia 

Nash.  Administratrix 51 

Bayly  &  Pond  vs.  John  Weil. .  2( 
Beauregard,  B,  T.,  vs.  Pariah  of 

Eoet  Baton  Rouge 31 

Bechnel,  M.  A.,  va.  New  Orleans, 

Mobile,  and  Texas  R  R  Co . .  5: 
Bee  &  Co.  vs,  Carlin  &  Leslie. ,  6i 
Beecroft,  Sarah  J.,  Curatcrship  8! 
Beer,  Rudolph,  vs.  O.  Dirmeyer  1! 
Behan,  Thorn  &  Cx>.  et  ol.,  John 

Belden,  Simeon,  et  ai.,  P.  Otto 

ve 31 

Benham,  George  C,  vs.  Parish 

of  Carroll 3- 

Bennlson,  Frank,  State  vs....  41 
Berens,  Charlca  F.,  va.  Robert 

J.  Ker '. 

Berlin,  Jean  et  al.  va.  Crescent 

C;ity  Live -Stock -Landing  and 

Slaughtor-HousoCompany. .  '2' 
Bertrand,  .lean,  vs.  Parish  of 

Vermilion 61 

Berwin,  M.,  va.  B.  Weiss  et  al. .  3( 

Berwin,  M.,  vs.  M.  Lcgras X 

BidweU,David,Peter,Tosephvs,  3i 
Bienvenu,  Mrs.  F.  t'.,  vs.  Leda 

and  Mathllde  Prleur 7: 

Bienvenu,  Mathilde,  va.  Valsin 

A.  Foumet 6 

Bienvenu,  Neuville,  vs.  Factors' 

and  Traders' Insurance  Co..  9 
Bienville  Oil  Works  Co.  et  al., 

State  ex  rel.  P.  J.  Martin  vs .  2 
Biossat,  E.  R.,  et  al,,  James  R 

Andrews,  President  of  Police 

Jury  Parish  of  Rapides,  vs..  2 


TABLE  OP  CASES  BEPORTED. 


PiOF, 

Bird,  Stephen,  and  Thompson 

Bird  V9.  John  Cockreni 70 

Blakemore  BrotherB  &  Co,,  C. 

E.  Phillips  VH 88 

Blakemore  &  Co.,  B.  M.  John- 
son vs 140 

BlaDC,  Jules  A.,  va.  Mutual  Na- 
tional Bauk  of  Now  Ork>ans,  921 

Block,  M.  L.,  vs,  A.  Bonnet 540 

Boagoi,    Viucent,    va.    C    C. 

Pickett ens 

Board  ot  Health,  Mluto  c.x  rel. 

New   Orleans    Sanitary  and 

Fertilizing  Company  vs BM 

Board  ol  Hoaltb  ot  Louisiana 

vs.  M.  A.  Southwortti 243 

Board  of  Liquidators,  Stat©  es 

rel.  M.  Morgan's  Sons  vs 121 

Bocuel,  Bridget,  and  Husband, 

Joseph  Budman  etal.  v,e 27C 

KodlD,  Mrs.  Emma,  et  al.,  A. 

T.  Porcho  vs 761 

Bc^art  &  Culyer  vs.  N.  O.  Park  950 
Bof;;el,    William,  vs.  Tcutonia 

National  Bank 353 

Bonln,  M.,  va.  A.  L.  Mimot.  .  rm 
-Bonnet.  A  ,  M.  I,.  Block  vs  ...  5Hi 
Bonsignoi-i',  Fraugiiis,  ut  at.,  J. 

Mand/-i<-  va ,^.21 

Bonsigoore,  Frau<,-i>i8,and  New 

Orleans  Siivjngs  Inntitution, 

Jean  Marid.'ri'  vm ll.") 

Booth,  E.,  Stale  \n 72li 

Borron,  Maria  L.,  and  Husband 

v8.  J.  r.  SoUibelloB 366 

Boston  Belting  Company  ^'s.  E. 

.    M.  Ivens  S:  Co" G95 

Bouchard,  Joseph  B.,  va.  Mrs. 

M,  Mulvey  et  al 640 

Boughton,  Horace,  John  Phelps 

&  Co.  va 82C 

Bourgeois,    Blaise,    Estate    <)( 

Pierre  Rousseau,  vs 186 

Bourlon,  Mrs.  E.,  vs.-K  Wag- 

gaman,  ShPrifT,  et  al 481 

Bower,  A.,  vs.  W.  A.  Johnson 

etal 9 

Bowles,  R.  S.,etal.,  Mra.  Del- 

phino  A.  Taylorvs aui 

Boyti,  C,  et  al.  ve.  C.  K.  Oirar- 

dey  et  al 717 

Brabazon,  John  M.,  vs.  City  of 

New  Orleans 64 

Brand,  F.  B.,  vs.  Jas.  StalTord .  51 
BraiKlon,  Gerard,  vs.  T.  H.  & 

J.  M.  Allen  &  Co 60 

Brashear,  Francos  E.,and  Hus- 

Iwind.  Sophia  Martin  vs 581 


PAOE. 

Braud,  Felix,  va,  the  Town  of 

Donaldson  ville 5r>8 

Bridge.  Henry  C,  vs.  John  8. 

Ennis W.* 

Bridges,  F.  L.,  vs.  A.  C  Simon- 


ton  .  . 


.   830 


'  Brierly,  E.  C,  va.  N.  H.  Johns  . 

I      and  Sidney  Tanner 24:i 

Bilgham,  J.  Harvey,  curator, 

I      Aby  &  Catchinga  vs RW 

I  Bright,  (leorge  L.,  Ciiy  of  New 

Orleans  va 873 

'  Broadwel],   J.    P.,    \'a    Henry 

Smilhet  al 172 

j  Brott,  George   F.,  vs.  Eager, 

I      Ellerman  &  Co 262 

I  Brott,  (ioorge  F.,  vs.  Eager,  Ei- 

I      lerman  &  Co 937 

j  Broussard,  Sostliene  C,  Phe- 

I      dora  <iirouard  vs 626 

'  Brown,  J.  C,  State  ex  rel.  Ca- 
I      rondelet  Canal  and  Nav.  Co. 

I      vs 103 

Brown.  L.  M.,  ct  al.,  Joseph  P. 

:      Baird  vs 842 

I  Brown,  Mra.  India,  and  Hua- 

band  vs.  James  (laiTard  and 

;      A.  S.  Criug 870 

I  Brown,  Florence  A.,  Adminis- 
tratrix. Barrow  &  Piipe  vs. ,  4511 

Brown,  Cupid,  State  vs 279 

Buckncr,  H.  S.,  va.  M.  T.  Gnrdy  til9 
Buckner,  H.  a.  City  of  New 

Orleans  vs 414 

■  Buekner.  Henry  S,.  and  Sheriff, 

Mrs.  G.  L.  Fiiseiier  vs 594 

I  Buckner,  H.  8.,  vs.  31.  T.  Gnrdy, 

SberifT,  et  nl 5ii6 

I  Buelow,  Mrs.  Josephine  M.,  vs. 

Alfred  A.  Mandal  et  al C97 

I  Buffington,  J.  T„etaI.V8.ChQ8. 

I      Clinton,  Auditor 132 

>  Buntin,  J.  et  al.  vs.  E.  JI.  John- 

j      son 796 

:  Burbank,  Edward  W.,  Thomas 

J.  Semmes  vs 694 

I  Burke,  M.  E.,  vs.  LouU  Tregi-e.  437 
:  Burko,Mrs.  V.C.,P.  PolDcy  vs..  673 
i  BiimLam,  Thomas  R,  Wallace 

&  Co.  vs 791 

I  C^de,  (1.  T.,  vs.  F.  C.  Malain. . .  017 
I  Cahen.  Mnyer,  et  al.  State  ex 

I      reLT.L.  Winder  V8 64."i 

,  Caldwell    &    Kuhn,    JI.  D.  C. 

Cauevs 790 

'  Calhoun,  M.  M.  A.,  Samuel  F. 
1      Ticknor  vs 258 


TABLE  OF  CASES  REPORTED. 


Calhoun,  M.  M.  Ada,  tb.  Me- 
chanics'and  Tradere' Bank.  260 

Galium,  J.  W..  Stat*  vs 49 

Campbell,  J.  E.,  vs.  E.  Y.  Powler 
etal 234 

Cane,  M.  D.  C,  vs.  Cl^ldwoll  & 
Eahn 790 

CaQQon,  John  W.,  City  of  New 
Orleans  vs 112 

Cannon,  John  T\'.,  et  ul,  Tem- 
pieS.  Coonavs 13 

Carey,  Thomas,  State  ex  rel. 
Attorney  General  nntl  F.  E. 
Biimas  vs 49 

Carlin,  H.  B.,  Ednard  Provost 

T8 .')95 

Carlin  &  Leslie.  Bee  &  Co.  vs.  048 

Carodinc,  Milton,  State  vs 24 

CaroQdelct  Canal  and  Naviga- 
tion Company,  Mis.  J.  C.  do 

St.  Bomca  va 44 

Carondclet- Street  and  Carroll- 
ton-City  Hailroad  Co.,  Ben- 
jamin 8.  Harriaaon  vs 881 

Carter,  B.  E.,  et  al.,  W.  (iillis  va.  805 

Cason,  Henry,  State  vs 40 

Castell,  Mrs.  Anne,  va.  Thomas 

J.  Castell,  Her  Husband  - , . .     91 
Castell,  Thomas  J.  Her  Hus- 
band, Mrs.  Annie  Oaatell  vs.     91 
Cavaroc,  C,  ct  al.  vs.  Zadiary 

T.  Fournet 587 

Cazeanx  &  Vei^nolo  vs.  L.  B. 

Fililquier 803 

Chaffe,   Christopher,  vs.  Trus- 
tees MiQden  Female  College.  813 
Chaffe,  John,  Brother  &  Son  va. 
Thornton,  Edwards  &  Rabin' 


son.. 


.  8:57 


t'haney,  J,  J.  B.,  et  ftl.,  tliiUeu 

McCAStle  vs 7'20 

Chanut,  F.  E.,  vs.  Levasseur  & 

Co.  elal 711 

Cbappiiis,  Jules,  vs.  Robert  L. 

Prtaton 729 

<'harpentier,    (■lomentine    M., 

aodHiisband.A.L.  Tucker  vs.  017 
Chevallier,  Aiigust.iia,  va.  A,  J. 

Dyns  and  Sheriff 359 

Choi,  Emmanuel,  Coiisolidated 

Association  of  the  Planters  of 

Louisiana  vs . , , 120 

Choppin,  R  F.,  et  aL  vs.  Oscar 

J.  Forstall  et  al 303 

City  Hotel  and  Morse  &  Zunts, 

City  of  New  Orleans  vs 423 

City  ol  Carrollton,  etc.,  Walter 

Bailey  and  Mrs.  Aldrieh  vs. ,  171 


City  of   New   Orleans,  Rufua 

Naples  va 688 

City  of  New  Orleans,  Folsom 

Brothers  vs 930 

C'ity  of  New  Orleans  va.  George 

■\V.  Dunbar  &  Son 722 

City  of  New  Orleans  va.  Lafay- 
ette Insurance  Company. .. .  75G 
City  of  New  Orleans,  Wui.  Cul- 

llnan  et  al.  vs 102 

City  of  New  Orleans  vs.  John 

W.  Cannon 112 

City  of  New  Orleans  and  E. 

Waggamao,  P.  Irwin  vs C70 

City  ot  Now  Orleans,  Mrs.  E.  J. 

Lavergne  vs 677 

City  of  New  Orleans,  Stoddard 

Howell  vs 681 

City  ot  New  Orleans  vs.  Estate 

[      of  Samuel  Stewart 180 

:  City  ot  New  Orleans  vs.  George 

j      L.  Bright 873 

I  City  of  New  Orleans  vs.  Mrs, 

1      James  A.  Ferguson 240 

'  City  of  New  Orleans  vs.  Mrs. 

I      C.  Adams 15 

I  City  of  New  Orleans  vs.  Heirs 

of  dcSt-Romcs 17 

City  of  New  Orleans,  John  M. 

Brabazon  vs 64 

City  of  New  Orleans  vs.  H.  S. 

Bueknnr 414 

City  of  Now  Orleans,  Oeorgo 

B.  Frost  vs 417 

City  ot  New  Orlenna  vs.  City 

Hotel  and  MoreeA  Znnta.. .  42M 
City  of  New  Orleans,  Thomas 

B.  Lee  vs 42li 

('ity  of  New  Orleans,  Charles 

Schmidt  vs 429 

City  of  New  Orleans,  E.  Hics- 

tand  vs 45S 

City  ot    New  Orleans   vs,    SC. 
I      Charles-Street  Railroad  Co.  407 
i  City  ot   New  Orleans    vs.  St. 

Patrick's  Hall  Ansociation. ,  512 
Citizens'  Bank  of  Louisiana  et 

al.,  John  E.  Crone  vs 449 

Citizens'    Bank,  S.    M.   Kciuth 

vs 509 

Citizens' Bank  of  I..a.,  E.  E  Nor- 
ton and  Will  Steven  vs 35t 

(Citizens'  Bank  oC  I.uuisiana  vs. 

(i.  M.  Biilcy  and  Hlieriff 771 

Citizens'  Bank  ot  Louisiana  vs. 

Widow  J.  C.  do  St.  Homes  etal  125 
Citizens'  Bank  ot  La,  Louisiana 

National  Hank  of  N.  O.  vs. .  189 


TABLE  OF  CASES  REPORTED. 


PAOE. 

GitlzeDs'  Baok  vs.  Police  Jury  of 
the  Parish  of  Concordia 263 

Glarkson,  Ij.  B.,  vb.  Mrs.  Mar- 
cilia  P.  WilllamB 247 

Claudel,N.,vB.  Catherine  Palao  872 

CUnton,  Charles.  Auditor,  W.  P. 
Kellogg,  Governor,  etc,  V8. .  674 

Clinton,  Charles,  Auditor,  State 
ex  rel.  Mrs.  W.  P.  Noble  vb.  400  I 

Clinton,  Charles,  and  Antoioe  : 

DuDuclet,  State  vs 393  ! 

Clinton,  Charles,  Auditor,  and 
Antoine  Dubuolet,  Treasurer, 
State  vs 201 

CUnton,  Charles,  Auditor,  J.  T.  , 

BufBngtoO  et  al.  V9 132 

Cllaton,  Charles,  Auditor,  and 
Antoine  Dubuclet,  Treasurer, 
State  ex  rel.  Attorney  Gen- 
eral vb 219  ^ 

Clinton,  Charles,  Auditor,  Btat« 
ex  rel.  B.  Bloomfleld  &  Go.  vs.  350  , 

Clinton,  Charles,  Auditor,  State 
ex  rel.  Ezra  B.  Mentz  vs. ...     47  i 

CliDton,  C,  Auditor,  State  ex  rel.  ( 

Eager,  EUerman  &  Co.  vs. . .     62  ! 

Clinton,  Chas.,  Auditor,  Stat« 
ex  rel.  N.  O.  Republican  Print- 
ing Co.  vs 72  I 

Coclcroin,  John,  Stephen  Bird 
and  Thompson  Bird  vs 70  ] 

Cole,  E.  H.,  administrator,  vs.  ' 

Heirs  of  Sarah  A.  Reddick- ,  843 

Coleman,  John,  vs.  Fairbanks 
&  Gilnnan 93 

Collins,  W.  N.,  Sheriff,  et  al., 
George  T.  Ventress  vs 783 

Comeau.J.B., Sheriff, etal.,  Al- 
phouso  Tertrouvs 633 

Compton,  John  8.,  et  al.  vs.  W.  ' 

L.  Sandtord 237  1 

Cook,  N.  B.,  and  P.  Goldstein, 
Mrs.  Mary  Pcwiis  vs 546 

Coona,  Temple  8.,  vs.  John  W. 
Cannon  et  al 13 

Consolidated  Association  of 
Planters  of  Louisiana  vs.  J. 
Numa  Avegno 652  : 

Consolidated  Association  of  the 
Planters  of  Louisiana  va.  E. 
Choi 120 

Goutreros,  J.,  ct  al.,  Alexis  Ri- 
ta et    vs 18    ; 

Cormier,  Mrs.  Widow  L,,  vs.  M. 

Soye  et  al 643  1 

Corporation  of  Vermilionvllle  i 

vs.  C.  H.  Mouton 686  ! 

Courtney,  Harvey,  State  vs 789  i 


PAOE. 

Courtney,  Harvey,  State  V8 794 

Cramer,  E.  M.,  Sheriflt,  et  aL, 

John  S.  Richardson  vs 357 

Creacen  t  City  LI ve  -Stock-Land  - 

log  and  Slaughter-House  Co., 

Jean  Bertin  et  al.  vs 210 

Crone,  John  R,  vs.   Citjzens' 

Bank  of  Louisiana  et  al. . . .  449 
Cullinan,  Wm.,  et  al.  vs.  City  of 

New  Orieans 102 

Cutler,  W.  C,  Elvira  Horton 

and  Husband  vs 331 

Daniel,  J.  J.,  State  vs 38 

D'Arcy,  Mrs.  Jane,  A.  Parle  VB,  424 

Darby  &  Tremoulet  et  al.  vs. 
vSidow  Charles  Lastrapes. .  605 

Dardenne,  John  A.,  Eugenie 
Mttrionneaux  vs 457 

Dartez,F.E.,v8.F.D.LegBetal.  640 

Davidson,  Pleasant  H.,  et  al.  vs. 
Martha  A  Davidson 269 

Davidson,  Martha  A,  Pleasant 
H.  Davidson  vs 269 

Davis,  D.,&Co.  vs.  S.Le\-y,Jr.  834 

Davis.  Ivy  L,  vs.  Parish  of 
Caldwell 860 

Davis,  John,  and  Wife,  Julia 
D.  Kellv  and  Husband  vs. .  .  773 

Davia,  S!  H.,  Sr.,  Frederick 
Fairthorne  vs 725 

Davis,  S.  V,'.  ve.  Mrs.  N.  P.  Wil- 
liams    298 

DeG reck,  Chas.,  &  Co.  vs.  Mur- 
phy &  Gaines  etal 297 

Delacroix,  Mrs,,  and  Husband 
vs.  Mrs.  E.  E,  Meux 515 

Delahouseaye,  E,,  Sheriff^  Chas, 
Caraiile  Diirand  vs 622 

DeLnney,  Michael,  State  vs. , .  434 

Deiaroderie,  A.  A.,  vs.  Mrs, 
Anna  HUlen,  Tutrix,  et  al  . . .  537 

Del  Bondio,  F.,  vs.  N.  O,  Mutual 
Insurance  Association  eta!,.   139 

Delhomine,  Celestine,  et  al.  vb. 
C;.  C.  Duson,  Sheriff,  et  al- ,  -  646 

Delmas  &  Halley,  William  H. 
Aymnr  vs 582 

Derbes,  Baptistlne,  ct  al.  vs. 
Duplessls  Romero  et  al 644 

Diboil,  Jason  T.,  et  ai.,  Mrs. 
Nancy  Lottspclch  vs 772 

Dirmeyer.G.,  Rudolph  Beer  \-s.  136 

Dittrich,  J.  F.,  F.  F.  King  vs. .  243 

Doll,  G.  W.,  A,  H.  Gale  &Co.  vs  718 

Donnally,  J.  A.  &  Son  vs.  the 
Merchants'  Mutual  Insur- 
ance Company 939 


TABLE  OF  CASES  KEPORTED. 


PAOE. 

Doi^lass,  Elijah,  St&te  vs , . . .  426 
Drainftge  Commissionera  of  the 

First  DramaRe  District 513 

Drouet,  Anna  E.  et  al.  vs.  Fran- 
cois Lacrois.  and  Sheriff 126 

Dubuclet,  A.,  State  ex  rel.  3. 

C.  Moneure  tb 698 

Pubuclet,  A.,  and  G.  CllntoD, 

State  ex  rel.  Jules  Gourdon  ra  86 
Ducasse,  Jules,  vs.  J.  C.  Keyser 

and  Hugh  McKenna 419 

Dulort,  Pierre  et  al.,  Mrs.  Wat- 

ijgant  VB 892 

Dumas,  F.  E.,  Caroline  Armand 

and  Husband  ts 403 

DumartraJt,  A,  C,  ve.  William 

P.  Kemper 620 

Dtinbar,  Georpe  W.,  &   Sod, 

aty  o(  New  Orleans  ts 722 

Duntmr,  J.  C,  Administrator, 

W.  J.  S.  Johnson  va 271 

Dup^rier,  Mrs.  HortenBe,Ta.  Po- 
lice Jury  of  Iberia 613 

Bap^rier,  A..  R  T.  Eaatin  ts  . .  C34 
Dupre,  Cecile,  ts.  Ad.  Dupre. .  418 
Dupi^,  Ad..  CecUe  Dupre  vs..  418 
Dupre,  Lastie,  vs.  Richard  B^ 

Lumpkin  et  al 584 

Durand,  Charles  Camllle,  ts.  E. 

Delahouasaye,  Sheriff 622 

DusoD,    0.   C.    Sheriff,  et  aL, 

CelestioeDelhomme  et  aL  vs.  646 
Dutrey,  Jean,  vs.  B.Laguens  . .  753 
Dyaa,  A.  J.,  and  Sheriff,  Augus- 
tus Chevallier  ts 359 

Dyer,  Peter,  vs.  Peter  Rieley 

and  T.  P.  Leathers  et  al 6 

Eaffer,  Eilerman  &  Co.,  Oeorge 

F.  BrottvB 937 

Eager,  Eilerman  &  Co.,  George 

F.Br>ttTa 262 

Eaatin,  RT.,T8.  A.  Dup^rier..  634 
Eaton  &  Barstow,  Edward  J. 

Gay  &  Co.  T8 1 

Edwards,  Daniel  &  James  D., 

TS,  Edgar  Marin 567 

Elam,  8.  L.,  and  Wm.  H.  Mc- 

Vae,  John  W.  'WiHia  ts 857 

England,  Richard,  ts.  J.  S.  Neal 

and  J.  C.  Sinaott 551 

Ennis,  John  S.,  Henry  C.  Bridge 

vs 309 

Epstein,  Bosa,  tb.  Mutual  Aid 

and  Benevolent  Life  Ineur- 

ance  Association 938 

Eechbacher,  Oeoi^  T.,  et  ^., 

I^erre  Aurianne  ts 48 

Estate  of  James  N.  Brown 716 


Estate  of  F.  Nor.  Marionneaux  427 
EstliD,  Charles  T.,  vs.  State..  527 
ETans,  Jno.,  Jr.,  D.  B.  Penn  vs.  676 
Executors  of  John  Bird  va.  An- 
geUna  A.  LobdeU 305 

factors'  and  Traders'  Insur- 
ance Co.,  Jesse  R.  Powell  vs.  19 
Factors'  &  Traders'  Insurance 

Co.,  Neuville  Bienvenu  vB...  901 
Faculty  of  Medical  Department 

of  University  of  Louisiana, 

Malvina  D.  Stone  vs 104 

Faggert,  Valentine,  et  aL,  Frank 

H.  Neal  vs 322 

Fagin,  William,  Sheriff,  Stateex 

rel.  Mathieu  Roques  va 687 

Fairbanks    &    Oilman,    John 

Coleman  va 93 

Falrthome,   Frederick,  ts.  S. 

H.  Davis,  Sr 72& 

Farrenberg,  W.  H,,  D.  B.  Penn 

TS 242 

Faust,  Brother  &  Co.  tb.  Glynn 

&  Wlntz 676 

Felton,  Mary  A.,  and  Husband, 

John  T.  Ludeling  vs 849 

Fenderson,  D.  E„  State  vs  . . . .  328 
FendersoD,  David,  Siate  vs. . .  82 
Ferguson,  Mrs.  James  A.,  City 

of  New  OrieanB  tb 240 

Fernandez,  J.  A.,  vs.  B.  Soull^.  81 
Filliquler,  L.  B.,  Cazeau  &  Vorg- 

noleva 803 

Fisk,  F.  M.,  WheelesB  &  Pratt 

vs 731 

Fitch,  D.  M.,  Mrs.  P.  Zimmer- 
man v8 454 

Flint,  Mary  Lawrence,   Wile, 

Nathaniel  B.  Merrill  va 194 

Florenza,  Joqnino,  State  va. . .  945 
Floumoy,  A.,  sheriff,  et  al.,  G. 

W.  Stoner  vs. 850 

Floyd,  William  E.,  and  William 

Golding,  Surety,  State  vb 553 

Ford,  Mrs.  Anno,  vs.  Mrs.  Anne 

Kittredge 113 

Forstall,  Mrs.  Leda,  vs.  Widow 

Edmond  J.  Forstall 197 

Forstall,  Widow    Edmond   J., 

Mra  Leda  ForstaU  ts 197 

ForstaU,  Oscar  J.,«t  al.,  R.  F. 

Choppin  et  al.  va 303 

Fosdick,G.  A.,  Phil.  Avegnovs.  109 
Folaom  Brothers   va.  City  of 

New  Orleans 936 

Foumet,  Talsiu   A.,   Mathilde 

Bienvenu  va 623 


TABLE  OF  CASES  RERIETED. 


Fournet,  Zachary  T.,  C.  Cav- 
aroc  et  al.  V8 587 

Fowler,  E.  T.,  et  al.,  J.  E.  Camp- 
bell vs 231 

Francis,  Richard,  vs.  Mrs.  Ifarie 
Louise,  Mariln 103 

Frantz,  Charles  L.,  vs,  E.  Wag- 
gaman.  Sberiff,  et  al 26 

Frantz,  Charles  L.,  va.  E.  "Wag- 
gamao,  Sberiff,  et  al 511 

Frere,  M.  E.  L.  I.,  Wife,  etal., 
William  Jacobs  ct  al.  va  . . .     625 

Frost,  tlenrgo  B.,  vs.  City  of 
New  Orleans 417 

Fruge,  Alexis,  State  va 657 

FundiDg  Board,  State  ex  rel. 
CitizeDs' Bank  of  Louisiana  vs  219 

Fuselier,  Mrs.  O.  L.,  va.  Henry 
8.  Biickner  and  Sheriff 591 

Oaines,  Myra  Clark,  Bhoda  K 

White  vs 532 

Oale,  A.  H.,  &  Co.  vs.  George 

W.Doll 718 

Gallagher,  P.,  vs.  Southwest- 
ern Bsposition  Association.  913 
Gardner,  L.  H.,  &  Co.  vs.  Levas- 

seur&Co 670 

Ciarrard,  James,  and  A.N.Craig, 

Mrs.  India  Brown  and  Hus- 
band vs 870 

Oartbwoite,  Lewis,  Miller,  et  al., 

J.  H.  Hopkins  vs 325 

Garvey,  John,  and  Cbos.  Earle, 

State  vs 926 

Gaude,  Charles  F.,  va.  Fraucoie 

Gaud^ 181 

Gaude,    Fransols,   Obarlea    F. 

Gaude  VH 181 

Gaudin,  Francois,  tutor,  et  al., 

Nicholas  Verret  vs 138 

Gay,  Ed.  J.  and  Andrew  H.,  Ger- 

vais  and  Romain  Soblater  vs.  340 
Gay,  Edward  J,,  &  Co.  vs.  Eaton 

&  Barstow 1 

Gay,  Ed.  J.,  &  Co.  vs.  Charles 

Sicol,  Sheriff,  et  al 227 

Oay,  Ed.  J.,  Seligman  Kahn  vs.  240 
<Hlbert,  W.  H.,  vs.  P.  O.  Hebert  429 
Gillie,  M.,  va.  B.  E.  Carter  et  al.  805 
CJirardey,  C.  E.,  et  al.,  C.  Boye 

et  aL  vs 717 

Olrouard,  Phedora,  et  al.  vs. 

SostheneC.  Broiissard 626 

Glynn  &  Wintz,  Faust,  Brother 

&  Co.  vs 676 

Oodchaus,   Leon,    vs.    Union 

National  Bank    516 


Gonsoulin,  M.,  vs.  Jno  L  Adams 

&C« 6 

Gonthier,  Francois,  vs.  N.  O., 

J,  and  G.N.  B.  B.  Co 

Gordy.  M,  T.,  Sheriff,  et  al., 

Susan  C.  Palfrey  vs 6 

(Jordy,M.T.,  James  Todd  vs..  6 
Gordy,  M.  T..H.S.  Buckner  vs.  6 
Gordy,  M.  T.,  D.  W.  Roberts  va.  5 
Gordy,  M.  T.,  Jul<«  Mossy  va.  6 
Gordy,  Minos  T.,  State  ex-  rel. 

LudgerSchexnaydervs 5 

Gordy,  M.  T.,  Sheriff,  et  al.,  H. 

8.  Buckner  vs 5 

Oottschalk,  Felix,  va.  H.  Meyer  8 
Groff,  G.  W.,  vs.  John  Moylan. 
Gre^  &  Ford,  City  of  Shreve- 

portvB 8 

Oru^o,  Jose,  State  \-s 9 

Guidry,  Jules,  State  vs 6 

Guilbeau  Brothers  vs.  Joseph 

Melan^un 6 

Guiltont,  A.  P.,  vs.  Parish  ot 

Ascension 4 

Oumett, Ann,  John  Frank  Knox 

V8 . , 6 

Ousman,  A.  L.,  vs.  Mrs.  Zulme 

E.  Hearsey  and  Husband 7' 

Haley.C-CPBtrickHigginsvs.  2 
Halsey,  W.  F.,  etal.  vs.  Leopold 

Lange 2 

Hamlet,  G.  B.,  sheriff,  etal.,E. 

L.  Strothor  and  Husband  vs.  8 
Hamlet,  GftorgeB., sheriff,  etal., 

E.  W.  Warfleld  vs 8 

Hacd,  Peter,  tutor,  va.  J.  West  1 
Hardee,  Eliza,  et  al.,  R.  D.  Sho- 

lars.  Administrator,  vs 2 

Harper,  W.  P.,  Sheriff,  and  C. 

Feitel,  Cheii  Verneuil  vs 8 

Harper,  John,  and  Foter  Linn, 

State  vs 

Harrison,  William  C„  vs.  W.  L 

Jurgielewiez 2 

Harrison,  J,  P.,  Jr.,  vs.  N.  O., 

J.,  and  O.  N.  R.  R,  Co 7 

Harrisaon,  Benjamin  S.,  vs.  Ca- 

rondelet-Street  and  Carroll- 

ton-City  Railroad  Co S 

Harvey,  Moses,  State  of  Louia- 

Haynes,  J.  A.,  et  al.,  J.  B.  Pick- 
ett etal.  va 8 

Hays,  E.  O..  ct  al.,  H.  C.  Ray 
vs 6 

Hawley,  O.  K.,  Public  Adminis- 
trator, vs.  Abraham  Heyman  3 


TABLE  OF  CASES  REPORTED. 


P.UIE.  1 

Hade  &  McCloy  vs.  Polico  Jury 
ot  the  Parish  ot  Mndiaon  , .  263 

Heaisey,  Jlrs.  Zalin^  E.,  and 
Hualiunil,  A.  L.  Giismau  vs.  Til!) 

Hebert,  P.  O.,  W.  H.  (Hlbert  vs.  m) 

Hubert.  Ilibert  O.,  pt  ul.  vs.. 
John  H.  Jackson.  Sheriff 377 

Heffaer,  Willinm,  sbtTilT,  ct  a)., 
Johu  T.  Lear  V8 829 

Heller,  Mrs.  Aoa  Maria,  vs. 
Lochte  &  Conies  et  n.1 ia 

Helwege,  Peter,  vs.  Hibernia 
National  Bank 520 

Hewett,  Richard,  vs.  New  Or- 

'  leans  anii  Carrollton  Rail- 
road Coinpaoy C85 

Heyman,  Abraham,  O.  K-  Haw- 
ley,  Public  Administrator,  %-8.  347 

Hiberaiu  Insurance  Company, 
John  Kirwin  et  al.  va 312 

Hibernia  National  Bunk,  Peter 
Heiw^e  vs 520 

Hickman,  J.  W.,  et  al.  vs.  C.  H. 
Willett,  BhetifT,  et  al 365 

HickmaD,  Neomie,  et  aL  vs.  A. 
B.  Thompson 2C5 

Hiestand,  K,  vs.  City  of  New 
Orleans 456 

Higgins,  Patrick,  vs.  C.C.  Haley  216 

Engine,  Wm.  Francis,  vs.  N.  O.. 
M.,  and  C.  Railroad  Company  133 

Hilleo,  Mrs.  Anna,  Tutris,  ei  aL, 

A.  A.  Delaroderie  vs 537 

,   ffill,  Chos.,  alias  Ylnceot,  State 
V8 311 

Hoey,  Nicholas  J.,  et  al,  Sam- 
uel Smith  &  Co  vs 96 

Hogan,  Willis  H.,V9.  Mississip- 
pi VallOT  Bank 650 

Holmes,  Willis,  State  vs 765 

Hopkins,  J.  H.,  vs.  Garthwaite, 
Lewis,  Miller,  et  al 325 

Horter,  Peterson  &  Fenner  vs. 
Metchants'  MutuallDs,  ilo. .   730 

HortoD,  Elvira,  and  Husband 
vs.  W.  C.  CuUer 331 

Hobs,  Jacob,  et  al.,  A,  E.  Paul  vs  852 

Howard,  James  W.,  vs.  M.  A. 
Walsh,  sheriff,  et  al 847 

Howard,  R  S  ,  vs.  Eug.  Wag- 
gaman,  sheriff,  et  al 99 

Howard  &  Preston  vs.  Missis- 
aippi  Valley  Bank  of  Vlcks- 
burg 727 

Howell,  Stoddard,  vs.  City  df 
New  Orleans 681 

Howell,  J.  Oscar,  Isaac  F.  Riley 


PAOK. 

Howoll's,  Joseph,    Succession, 

Walling'8  Heirs  vs 856 

Hoy,  Joseph.vs.  J.  J.  Peterman  289 
Hunsaker,  D.  8.,  Parish  o(  St. 

James  vs 291 

Hunt,  W.  H.,  et  al.,  Virginia 

A  Talbot  VH 8 

H"nt,  Thos.  H.,  Athens  Manu- 
facturing Co.  of  Georgia  vs. .      2 
Hunt,  Bandell,  vs.  J.  E.  Zuntz.  500 
Hyams,  H.  M..  vs.  M.  Bacr  ...  801 
Hyatt,  A.  W.,  vs.  Police  Jury  of 
the  Parish  of  East  Feliciana.  238 

Inaley,  W.  T.,  Mary  Travis  vs    784 

Irwiu,  1'.,  vs.  (;ity  of  New  Or- 
leans and  E.  Waggainan 670 

Israel,  Marx,  vs.  Tcutonia  In- 
surance Company 689 

Ivens,  E.  M.,  &  Co.,  Boston 
Belting  Company  vs 695 

Jackson,  D.,  State  ex  rel.  N. 
Burton  vs 30 

Jackson,  John  H.,  Sheriff',  Bobt. 
O.  Hehert  et  al.  vs 877 

Jacobs,  William,  et  al.  vs.  M.  E. 
Ii.  I.  Frere,  Wife,  et  al 625 

Janney,  S.  A.,  vs.  A.  G.  Obcr, .  281 

Jeter,  Henry  G.,  vs.  D.  B.  Penn  230 

Johns,  N.  H-,  and  Sidney  Tan- 
ner, E.  C.  Brierly  va 245 

Johnson,  W.  A.,  et  al.,  A.  Bow- 
er vs 9 

Johnson,  B.  M.,  vs.  Blakemoro 
&  Co 140 

Johnson,  Mrs.  Mary  8.,  Eman- 
uel Meyer  &  Brother  vs 244 

Johnson.  W.  J.  a,  vs.  J.  C.  Dun- 
bar, Administrator 271 

Johnson,  Arthur,  Moss,  Wise 
&  ai.  vs 308 

Johnson,  Dave  C,  vs.  La  Vari- 
ett;  Association 421 

Johnson,  Goo.  B,,  Auditor,  and 
A.  Dubuclct,  Treasurer,  Slate 
ex  rel.  Jamee  Longstreet  vs.  932 

Johnson,  t)eo.  B.,  Auditor,  Stat« 
ex  rel.  J.  Charbonnet  vs  . . , .  511 

Johnson,  E.  M.,  J.  Buutin  et  al. 


Jones,  T.  W.,  vs.  Qty  of  Shreve- 

port 

Joseph,  Peter,  va.  David  Bid- 
Judge  of  Sixth  District  Court, 
parish  of  Orleans,  State  ex 
rel.  Hugo  Redwitz  vs. 


796 


TABLE  OF  CASES  BEPORTED. 


PAOE. 

Judge  of  the  Superior  IMstrict 
Court,  parish  of  Orleans, 
State  es  reJ,  John  Lairieux 


.  143 


Judge  Fourth  Dist  Court,  State 
ex  rel.  Mrs.  E.  E.  Meux  ys. .  vji 

Judge  of  the  Superior  District 
Court,  State  ex  rel.  H.  Boutte 
and  J.  P.  Leblanc  tb 5*7 

Judge  of  the  Fourth  District 
Court,  State  ex  rel.  Edward 
Hollander  tb 72i 

Judge  of  the  Second  District 
Court,  State  en  rel.  Execu- 
tore  of  F.  P.  Boutte  va 871 

Judge  Superior  Diat,  Court, 
State  ox  rel  A  E.  Carlon  vs ,  877 

Judge  Superior  Diatrict  Couri; 
and  J.  B.  Alexander,  State  ex 
reLOeat&  Atkinson  va....  880 

Judge  Second  Dist  Court,  State 
ex  reL  Anuis  de  Bouchel  vs.  88*2 

Judge  of  Fifth  District  Court, 
State  ex  rel.  Mrs.  N.FavrevB.  884 

Judge  of  the  Fifth  Judicial  Dis- 
trict Court,  State  ex  re!.  Jno. 
A.  Dardenne  vb 889 

Judge  of  the  Parish  Court  of  St. 
Charles,  State  ex  rel.  Am^Ho 
Richard  ve 900 

Judge  of  the  Superior  District 
Court,  State  ox  rei.  Winkel- 
manvB 902 

Judge  of  the  Superior  District 
Court,  State  ex  reL  Bernard 
Barthe  VB 903 

Judge  of  the  Sixtli  District 
Court,  Parish  of  Orleans, 
State  ex  rel.  Marie  L.  Beebe 
V8 905 

Judge  of  the  Second  District 
Court,ParishofOrleaas,State  * 
ex  rel.  A,  F.  Hickman  tb 935 

JuDcker,  Louis,  ot  al.,  Carl  Euu- 
mengeiser  vs 678 

Juiwielewiez,  W.  L.,  William  C. 
Harrison  vs 238 

KahD,  Sellgman,  va.  Ed.  J.  Gay  240 

Kaufman,  M.,  &  Co.  et  al.,  Isi- 
dore Newman  &  Bro.  va  —  865 

Eeefe,  Ellen,  Ruaseli  &  Hall 
vs 928 

Kehlor,  Updike  &.  Co.,  Wm.  J. 
Taylor  vs 030 

Kellogg,  W.  P.,  Governor,  eta, 
VB.  CharleaCtinton,  Auditor.  674 

Kelly,  P.  M.,  vs.  J.  B.  Lafllto. .  435 


PAGE. 

Kelly,  Julia  D.,  and  Husband 
va,  John  Davla  and  Wife.. .     773 
'  Kemp,  John,  Jr.,  John  H.  Pleas- 

'      ants  &  Sons  vs 124 

Kemper,  ■William  P.,  A.  C.  Du- 

martraitva 620 

Ker,  Robert  J.,  Charles  F.  Be- 

rena  va 96 

Kerwln,  John,  et  al.  vs.  Hiber- 

nla  Insurance  Company 312 

Keyser,  J.  C,  and  Hugh  Mc- 
Kenna,  Jules  Ducasse-vs. . .  419 
,  King,  F.  F.,  vs.  J.  F.  Dittrich. .  243 

,  King,  David,  State  vb 425 

I  King,  Mary  Ann,  vs.  John  P. 

!      Vatrinetal 452 

'  Klttredge,     Mrs.     Anne,    Mrs. 

Anne  Ford  vs 113 

Kline,  Christian,  vs.  Parish  of 

Ascension 538 

Knox.   John   Frank,  vs.  Ann 

Gurnett.. 601 

.  Kohn,  C.  Mrs.  0.  Ryan  et  al.  vs.  100 
Kuomengeiaer,  Carl,  va.  Louia 

1      Juncker  et  al 678 

I  Kuntz,  F.,  va  J.  Baebr  and 
Sheriff 90 

I  Labauve,  Mrs.  Ellse,  ve.  Henry 

R  SUck 296 

'  Labit,  Joseph  T.,    vb,    M.    A, 
Perry.  Natural  Tutrix. .,, , .  -  591 
Lacey,  George  S.,  vs.  Rufus  Wa- 

plesand  City  of  NowOrieans  168 
Lacey  &  Butler  va.  Police  Jury 
;      of  the  Parish  ot  St.  Bernard.  455 
:  Lacroix,  Fraagols,  and  Sheriff, 
I      Anna  t;.  Drouet  et  al.  vs. . . .  126 
Lafayette  Insurance  Company, 

City  of  Npv*  Orleans  vs 756 

Laflcte,  Dufllho  &  Co.  Mra  M. 

B.  Locke  vs 232 

Lalltte,  J.  B.,  P,  M.  Kelly  vs. . .  435 
Lagan  &  Maokison,  W.  H.  Vre- 

denbui^h  vs 941 

i  Laguena,  B.,  Jean  Dutrey  vs. .  753 
I  Lahargue,  Jean  Augusts,  V8.E. 

j      Wa^^man,  Sheriff,  etal 904 

'  Lalcher,  Magdalena,  ve.  N.  O., 

J.,  and  G.N.B.R.  Company.  320 
j  Lalance  Groajean  Manufactur- 
I      ing  Co.  ve.  O.  O.  Wolf  &  Levi  942 
I  Lalannc  Brothers  vs.  Kinchen 

1      W.  McKinney 642 

'  Lalanne,    Dominique,    et    al., 

I      Daniel  McDaniel  vs 661 

I  Landry,  Darcourt,  and  Wife,  SL 
:     Germain  and  Maraist  vs 652 


TABLE  OF  CASES  BEPOKTED. 


PAOE. 

LsDge,  Leopold,  W.  F.  Halaey 

et  ftl.  VB 248 

I^peue,  Jules,  &  L.  F.  Jacks 

VB.  D.  C.  MeCan  &  Son  et  al  -  749 
I«peyre,J.M.,TB.W.  F,  Weeka  664 
lAreeche,  John  L.,  State  vs . . .  26 
Laetrapes,    Mary    A.,    et    al., 

Robert  P.  Tendiok  vb 76 

LastrapeB.Widow  Charles,  Dar- 
by &  Tremoulet  et  al.  vb 605 

La  Tariete  AsBociatloD,  Dave 

C  Johnson  ve 421 

Lavergne,  Mrs.  E.  J.,  vb.  City  of 

New  CrleaDS 677 

Lear,JohD  T.,vs.  William  Heff- 

ner,  sheriff,  et  al 829 

Lebertnan  &  Co.  vs.  New  Or- 

kaas,  Florida,  and  Havana 

Steamship  Company 412 

LeBlnnc.O.,  SberifT,  et  al.,  Mrs. 

A.  Nachman  vs 345 

LeMane,  G.,  Sheriff,  et  al.,  Mre. 

Bertha  Whlteman  vs 430 

Lee,  Thonuia  B.,  va.  City    ol 

Sew  Orleans 426 

Leg&re,  Margaret  C,  and  John 

C.Legare.Mar7E.Pradatv8.  337 
L^.etal.,F.D.,F.E.DartezTs.  640 

L^ras,  M.,  M.  Berwin.vs 352 

Leisey,  J.  8.,  vs.  Branch  Tan- 
ner and  T.  B.  Helm.  Tutor  , .  299 
Leonard,  A.  R,  et  al.  vs.  W.  T. 

Smith  el  al 810 

Leslie.    P.    W.,    New    Orleans 

Savings  Institution  tb 496 

Levasseur  &  Cj.,  L.  H.  Gard- 
ner &  Co.  vs. 679 

LevasBOiir  &  Co.  et  al.,  F.  £. 

Chanutvs 711 

Levi,  Ab*m,  J.  H.  Mitchell  \-b.  946 
Levy,  a,  Jr.,  D.  Davis  &  Co.  vs.  834 

Lewis,  Andrew,  State  vs 84 

Lewis,  John  L.,  et  al.  vs.  Beban, 

Thorn  &  Co.  et  al 130 

LingbaiD,  James  O.,  R.  S.  Vfel- 

ham  VB 903 

littell,  Robert  H.,  vb.  Evrurd 

W.  Sylveatre 621 

Lobdell,  Angelina  A.,  Elzecutors 

of  John  Bird  vs 305 

Lochte  &  Cordes  et  al.,  Mrs. 

Add  Maria  Helter  vs 45 

Locke,  Mrs.  Mary  B,V8.  Lafitte, 

DufUho  &  Co 232 

Locke,  D.  T.,  et  al.,  D.  C.  Mor- 

ganetal.vs 806 

Lodds,  L.  C,  VB.  Parish  of  Ver- 

milioD 618 


Lopez,  D.,  J.  Rodriguez  vs 94 

Lottspeich,  Mrs.  Nancy,  vs.  Ja- 
son T.  DiboU  etal 772 

Louisiana  National  Bank  et  al.. 
Southern  Bank  vs 97 

Louisiana  National  Bank  of  N. 
O  VB.  Citizens'  Bank  of  La. .  169 

Louis,  Bertha,  vs.  Widow  Pe- 
pin   876 

Ludeling,  John  T.,  vs.  Mary  A. 
Feltou  and   Husband 849 

Lumpkin.  Kictiard  H.,  et  al., 
Lastle  Dupr^  vB 584 

Lynch,  B.  !>.,  Judge  of  the  Su- 
perior District  Court,  State 
ex  rel.  L.  C.  Roudanez  vs 517 

Lyons,  Oscar  8.,  vs.  Wm.  0. 
Teal  etal 692 

Maduel,Cbarle8,VB.  P.H.Mous- 
seau 691 

Mahicr,  Fergus,  vs.  Succession 
of  Marie  Hcnriette  Henrie, 
Widow  Keays 246 

Malady,  Mary,  vb.  Wm.  Mala- 
dy and  Mary  B.  Caldwell..     61 

Malady,  Wm.,  and  Mary  B. 
Caldwell, Mary  Malady  vs..     61 

Malain,  F.  C.  C.  T.  Cade  vs. . .  617 

Malone,  E.  B.,  and  Patrick 
Jonee,  State  vs 80 

MandiU,  Alfred  A.,  et  al.,  Mrs. 
Josephine  M.  Buelow  ve 697 

Mandal,  A.  A.,  vs.  Heira  of 
Peter  C.  Mandal 556 

Mandal,  Heirs  of  Peter  C,  A. 
A.  Mandal  vs 666 

Mandi^re,  Jean,  vs.  Franf^is 
Bonslgnore  et  al 521 

Mandi'-ie,  Jean,  vs.  Franfois 
Bonaignoreaad  New  Orleans 
Savintifs  lastitution 416 

Matibattan  Life  Insurance  Co., 
N.  Y.,  Sophia  Quinn  vs 135 

Marin,  Edgar,  Daniel  &  James 
D.  Edwards  vs 667 

Marionneaux,  Eugenie,  vs.  John 
A.  Dardenne 467 

Marionneaux,  F.  Norbert,  Ous- 
tave  S.  Rousseau  vs 293 

Marionneaus,  F.  Silvert,  et  al. 
vs.  Su(!oes8ion  of  F.  Norbert 
Marionneaux 392 

Marsh,  Marzelle  E.,  and  Hus- 
band vs.  Julius  Sevin  and 
Louis  Boniol 326 

Marshall,  O.  M..  vs.  A.  Yznaga 
del  Voile 261 


TABLE  OF  CASES  REPORTED. 


PAOR. 

Martin,    Mrs.    Marie    Louise, 

Itichard  Franda  vs 403 

Mftrlin,  Sophia,  va.  Praoeea  R 

Brashear  and  Husband 581 

Malhe,    Loub,  vs.    Parish    ot 

Plaqueu.inee 77 

Mivxwoll,  3.  D.,  John  F.  Philfr 

vs «i2 

Maxwell,  Sam,  State  vs mi 

McCiao,  D.  C,  &  Son  etal,  Jules 

Lapeno  &  L.  F.  Jacks  va...  7411 
McCastle,  Cullen,  vs.  J.  J.  B. 

Chaneyetal 720 

McCook,  J.  J.,  &  Brother  vs.  E. 

B.  "Willis  et  al 448 

McDoniel,  Daniel,  vs.  Domi- 
nique Lalanne  et  al 661 

McGibbon.    Allyn    &     Dubois 

et  al ,  Urban  Theui'cr  vs 29 

McKinney,    Kinchen    W,,  lai- 

lanne  Brothers  ys 642 

McMahoD,  John,  John  Sexton 

vs 898 

McWaters,  Elizabeth,  Wife,  et 

al..  Ethan  Allen  vs 609 

Mayor    and    City  Council    of 

Natchitoches  vs.  W.  H.  Red- 
mond et  al 274 

Mechanica'  and  Traders'  Bank, 

M.  M.  Ada  Calhoun  vs 260 

Meegel,  Edward,  Jos.  O.  Toupa 

etal.  vs Ill 

Melanijon,     Joseph,    Guilbcau 

Brothers  va 627 

Meng,  D.,  Dr.,  vs.  Parish  o(  St. 

Charles 192 

Merchants'  Mutual  jnaurance 

Company,  A.  Rooa  &  Co.  va.  319 
Merchant8'MutuallQs.Co.,Hor- 

ter,  Peterson  &  Fennerva..  730 
Mcrohanta'  Mutual  Insurance 

Co.,  J.  A.  Donnally  &  Son  vs.  939 
Merrick,  R  T.,  et  al.  va.  David 

B.  North 878 

Merrill,  Nathaniel  B.,  vs.  Mary 

Lawrence  Flint,  Hia  Wife 194 

Meyer,  Emanuel,  &  Brother  ve, 

Mary  8.  Johnann 244 

Meux,  Mnt.  E.  R,  Mrs.  Dela- 
croix Bud  Husband  vs 515 

Meyer,  H.,  Felix  Gottschalk  va.  885 
Michel,  P.  E.,AraelieTheriotvfl.  107 
Mills,  William  Eeid,  vs.  Eugene 

Waggaman,  Sheriff,  ct  al. . . .  561 
Milteoberger,  A.,  &  Co.  et  al.. 

Mutual  National  Bank  va.. .  721 
Miaaissippi  Valley  Bank,  Willis 

H.  Hogan  vs 550 


FAQE. 

Hissisainpi  Valley  Bank  o( 
Vicksburg,  Howard  &  Pres- 
ton va 727 

Mitchell,  J.  H,  vs.  Ab'm  LeVi.  916 

Monot.  A.  L,,  M.  Bonin  vs 697 

Moutojo,  Manuel  A.,  etal, O.  P. 
Alfoi-d  vs 593 

Morgau,  Charles,  State  \b 482 

Morgan,  D.  C,  va.  W.  L.  Kch- 
mrmfi,  sheriff,  et  al 838 

Morgan,  D.  C,  et  al.  ve.  D.  T. 
Lueke  et  al 806 

Morgan,  Peter,  vs.  William  G. 
Shelton 822 

Morris,  Josiah,  &  C-o.  vs.  Reu- 
ben White 855 

Morse  &  Zunte,  Mrs.  Sallle  J. 
Pinkstonvs 890 

Moaa,Alfred.vs.J.MunQ&Cx).  574 

Mobs,  Wiae  &  Co.  vs.  Arthur 
Johnson 308 

Mossy,  Jules,  vs.  M.  T.  Gordy  585 

MousseAu,  P.  H.,  Charles  Ma- 
duel  vs 691 

Mouton,  C.  H.,  Corporation  of 
Vermilionville  vs 586 

Moyhin,  John.  G.  W.  Graff  vs.     75 

Mulvey,  Mrs.  M.,  et  al.,  Joseph 
S.  Bouchard  vs 549 

Munn,  J.,  &  Co.,  Alfred  Moss  vs.  574 

Murphy  &  Gaiuea  et  al.,  Cbas. 
DeGreck  &  Co.  vs. 297 

Mutual  Aid  and  Benevolent 
Lite  Insurance  Association, 
Rosa  Epstein  vs 938 

Mutual  National  Bank  va.  A. 
Miltenbergor  &  Co.  et  al 721 

Mutual  National  Bank  ol  New 
Orleans,  Jules  A.  Blanc  ve. . .  921 

Mutual  National  Hank  vs.  Joan 
Botgt^etal 933 

Nochman.  Mrs.  A.,  vs.  G.  Le- 

Blane,  Sheriff,  ct  al 345 

Nash,    Tarmesia,   Adminiatra- 

trix,  Eliza  Baylies  vs 590 

Neely,  John  G..  &  Co.  vs.  T.  L. 

Airey&Co 123 

Neal,  Frank  H.,  vs.  Valentine 

Faggert  et  al 322 

Noal,  J.  S.,  and  }.  C  Sinnott, 

Richard  England  va 551 

Nelaon,  Thomaa  W.,  et  al.,  Jaa. 

S.  Bobichaud  vs 578 

Nelson,  J.  D.,  State  va 46 

Newell,  Hy..  vg.  Daniel  Shaffett  235 
Newman,   laidore,  &   Bro.   vs. 

M.  Kaulman  &  C:o.  et  al 865 


T.UJLE  OF  CASEB  REPDETED. 


xix 


PAOE. 

Sew  Orleans,  llorida,  and 
Havana  St«UDi6bip  Compa- 
ny, Lebermaa  Jt  t^i.  vs 412 

Sew  Orleans  Kavtofca  iQutitu- 

Uon  va.  P.  W.  Leslie 496 

Sew   Orleans    Satiiinal  Bank 

Ts.  John  8.  Wells  .-t  ul 736 

N.  0.,  J.,  and  (1.  N.  R.  R.  Co.,  J. 
P.  Harrison,  Jr.,.  vs 777 

Sew  Orleans.  Mabik-,  and  Texas 
R  R  Co.,  M.  A.  Btfchncl  vs  .  522 

Sew  Orleans  and  CarrolltoQ 
Railroad  Company,  Bicliard 
Hewett\s 685 

New  Orleans  Mutual  In euranoe 
Co.,  Perez  &  Betancourt  vs,  682 

SewOrleaos  Mutual  Inaurancu 
Association,  Nicholas  Theo- 
dore vs 917 

New  OrleaQS  Canal  and  Bank- 
ing Company  vs.  J.  R.  Pike    89(3 

S.  O.,  Florida,  and  Havana 
fjteamship  Co.  vs.  Ocean  Dry 
Dock  Co 173 

S.  0.  Mutual  Insurance  Associ- 
ation eta].,  F.  DelBoudlovs. 

S.  a,  M.,  and  C.  Railroad  Co., 
Win.  Francis  Higgina  vs 

N.  O.  Park, Bogart &  Culjer  vs. 

S.  O.,  J.  and  G.  N.  E.  K.  Co., 
Magdalona  Lt^cber  vs 

S.  O..  J,,  and  G.  N.  E.  E.  Co., 
Fran^-ois  Goothler  vs 

Newton,  Alexander,  State  vs. , 

SIcol,  Obaa.,  Sheriff,  ot  al.,  Ed. 
J.  Gay  &  Co.  vs 227 

North,  David  B.,  E.  T.  Mer- 
rick et  al.  vs. 878 

Norton,  K  E..  and  Will  Steven 
vs.  Citizens'  Bunk  of  La 354 

Norton,  E.  E.,  and  Will  Steven, 
Mrs.  Jcanaette  Wells  vs 300 

Ober,  A.  (;.,  S.  A.  Janney  vs.  .  381 

Ocean  Dry  Dock  Co.,  N.  O., 
Fla.,  and  Havana  Stoitmship 
tki.vs 173 

Otto,  F.,  va.  Simeon  Belden  et 
al 302 

Owens,  Jack,  State  vs 5 

Packard,  Chr.,  eta!.,  Police  Jury 
Parish  or  Plaquemines  va. . .   100 

PaJao,  Catherine,  N.  Claudel  vs.  872 

Paltrev,  Anna  A.,  Adoiiuistra- 
tris,  Andrew  C.  Smith  vs.     .  615 

Palfrey,  Suaan  C,  va  M.  T. 
Oordy,  aherifT,  et  al 650 


PAOF- 

Parish  of  .Iscension,  A.  P.<>u!l- 

fout  vs 413 

Parish  of  Ascension,  tUiristian 

Kline  vs 538 

Parish  of  Caldwell,  Ivy  I.  Davis 

vs iir,-, ...  860 

Parish  of  (^rroll,   <leorge  C. 

Benhain  vs 343 

Pariah  of  East  Baton  Bouge, 

B.  T.  Beauregard  vs 306 

Parish  ot  Plaquemines,  Louis 

Mathe  vs 77 

Parish  of   St.  C;harles,  Dr.  D. 

Meng  vs 102 

Pariah  of  SL  James  vs.  D.  S. 

Hunsaker 291 

Parish  of  St.  James,  Widow  M. 

C.  Eathbone  vs 324 

Parish  of  Vermilion,  Jean  Ber- 

trand  vs 588 

Parish    ot    Vermilion,    L.    C. 

Lodds  va 618 

Parie,  A„  VB.  Mrs.  Jane  D'Aroy.  424 
Patton,  Beniah  P.,  vs.  Wm.  L. 

Richmond,  sheriff,  et  al .  795 

Paul,  A.  E.,V8- Jacob  Hossetal.  852 
Penn,  D.  B.,  Heurv  O.  Jeter  v-.  230 
Peon,  D,  B.,  vs.  W.  H.  Farren- 

berp 2*2 

Penn,  D.  B.,  vs.  Jno.  Evans,  Jr.  57« 
Pepin,  Widow,  Bertha  Louis  va.  875 
Perez  &  Betancourt  vs.  New 

Orleans  Mutual  Ins,  Co 682 

Perry,  M.  A.,    Natui-al  Tutrix, 

Joseph  T.  Labit  vs 591 

Peterman,  J,  J..  Joseph  Hoy  vs.  289 
Phelps,  John,  &  Co.  vs.  Horace 

Boughton  826 

Phifer,  John  F.,  vs.  J.  D.  Max- 
well    862 

Phillipe,  Allen,  and  John  Reid, 

State  vs 387 

Phillips,  C.  E.,  vs.  Blakemore 

Brothers  &Co 88 

Pickett,  C.C..  Vincent  Boagnivs  606 
Pickett,  J.  B.,  et  al.  vs.  J.  A. 

Hayneset  al 844 

Pike,  J.  E.,  New  Orleans  Canal 

and  Banking  Company  vs. .  896 
Pinkston,  Mrs.   Sallie    J.,   vs. 

Morse  &  Zunts 890 

Pilcher,  Mrs.  Mason,  vs.  Walter 

Pugh  and  Louis  S<^hwartz..  494 
Pleasants,  John  H.,  &  Sons  vs. 

John  Kemp,  Jr 124 

Poincy,  P.,  vs.  Mrs.  V.  C.  Burke  673 
Police  Jury,  Parish  of  Plaque- 
mines, vs.  Chr.  Packard  et  al  199 


TABLE  OF  CASES  REPORTED. 


PAOB. 

Police  Jury  ot  ^rieh  of  Eaat 

Felinana,  A.  W.  Hyatt  ys.. .  233 
Police  Jury  of  the  Parish  of 

Concordia,  Citizena'  Bankvs.  263 
Police  Jury  of  the  Pariah  of 

Madlspo,  Hazie   &   UcGoy 

V8 263 

Foliue  Jury  of  the  Parish  of  St 

Cbades  et  al..  State  ex  re],  N. 

SLMartin  VB 272 

Police  Jury  of  the  Pariah  otSL 

Bernard,  Lacey  &  Butler  vs.  455 
Police  Jury  of  Iberia,  Mra.  Hor- 

tenae  Duperier  \-s 613 

Pona,  Jules,  State  va 43 

Porche,  A.  T.,  va.  Mrs.  Emma 

Bodin  et  al 761 

Powell,  Jeaae  R.,  tb.  Factors' 

and  Tradera'  Insurance  Co.  19 
Powlia,  Mrs.  Mary,  vb.  N.  B. 

Cook  and  P.  Goldstein 516 

Powell,  Jesse,  and  Levi  Gibson, 

State  va 315 

Pradat,  Mary  E.,  va.  Margaret 

C.  Lcgare  and  John  0.  Le- 

gare 337 

Preston,  Robert  L.,  Jules  Chap- 

puls  TB 729 

Pneur,   Leda   and    Uathllde, 

Mrs.  F.  0.  Blenvenu  vs 756 

Provost,  Edward,  va.  H,  B.  Car- 

lln 596 

Pugb,  Walter,  and  L.  Schwartz, 

Mrs.  Mason  Hlchor  vs 494 

Quick  Mrs.  Sarah,  Nathaniel 
E.  Bailey  vs 432 

Qliinn,  Sophia,  vs.  Manhattan 
Life  Insurance  Co.,  N.  Y. . . .  135 

Rathbone,  Widow   M.   C,  vs. 

Parish  of  St  Jsmes 324 

Ray,  H.  C,  vs.  E.  O.  Hays  et 

al 641 

Recorder    of    Mortgages    and 

Samuel  Johnson,  State  ex  rel. 

Charles  Prager  vs 634 

Roddick,  Sarah  A.,  Heirs  of,  E. 

H.  Cole,  administrator,  vs. . ,  B43 
Redmond,  W.  H.,  et  al..  Mayor 

and  City  Council  of  Natchi- 
toches vs 274 

Rellly,  Michael,  va.  Succession 

of  C.  Rellly 669 

Kbet,  Alesis,  vs.  J.  Gontreras 

etal 18 

Richardson,  John  S.,  vs.  E.  M. 

Cramer,  Sheriff,  at  al %7 


Richie,  Joseph,  State  vs 327 

lUchmond,  W.  li.,  sheiiff.et  al., 

Beniah  P.  Patton  \'s 795 

Richmond,  W.  L.,  aherIC,  et  al., 

D.  C.  Morgan  vs 838 

Rlely,  Peter,  and  T.  P.  Leath- 
ers et  al.,  Peter  Dyer  vs 6 

Riley,  Isaac  F.,  vs.  J.  Oscar 

Howell 329 

Rising  Sun  Society  vs.  Rising 

Sun  Bonevolent  Association.  548 
KslngSun  Benevolent  Aaaocia- 

tion.  Rising  Sun  Society  vs..  548 
Roberts,  D.  W.,  vs.  M.  T.  Gordy, 

Sheriff 575 

Robertson,  Wm.,  Clerk,  State 

ei  rel.  F.  Richard  \a 680 

Robichaud,  James  B.,  vs.  Thos. 

W.  Nelson  et  al 578 

Robinson,  George,  State  vs..  .  653 
Robinson.  G.  W..  W.  E.  Wama- 

ley  V8 793 

Rodriguez,  J.,  va.  D.  Lopez. . .     94 
Romero,  Dupleesls,  et  al,  Bsp- 

tlstlne  Derbes  ot  al.  vs ' . .  644 

Roos,  A.,  &  Co.  vs.  Merchants' 

Mutual  Insurance  Company.  319 
Rosslgnol,  Bernard,  vs.  Estate 

of  Drauzin  Triche 144 

Bot^e,  Jean,  et  al..  Mutual  Na- 
tional Bank  vs 933 

Rousseau.  Pierre,  vs.  Estate  of 

Blaise  Bourgeois 186 

Rousseau,  Gustave   S.,  vs.  F. 

Norbert  Marionneaux 293 

Rousseau,  Louis,  State  va 579 

Routh,  S.M..  vs.  Citizens'  Bank  569 
Rudman,    Joseph,    et    ol.    vs. 
.  Bridget  Bockel  and  Husband  276 
Russell  &  Hall  vs.  Ellen  Keefe.  998 
Ryan,  Mrs.  C:,  et  al.  va.  C.  Eohn  100 

Sandtord,  W.  L.,  John  S.  Comp- 
ton  ot  al.  va 237 

Savote,  Jourdaln,  admlniatra- 
tor,  va.  Pierre  A.  Thibodeaux  169 

Scheeno,  J.  H..  et  al.,  D.  H. 
Sheppard  vs 816 

Schlater,  Qervaia  and  Bomain, 
vs.  Ed.  J.  and  Andrew  H.  Gay  340 

School  Directors  va.  R  K.  An- 
derson, Administrator,  et  al.  789 

Schmidt  &  Zelgler,  Louise  B. 
Wiiliaton  and  Husband  va. .  416 

Schmidt,  Charias,  va.  City  of 
New  Orleans 429 

Semmea , Thomas  J.,  va.  Edward 
W.Burbank 694 


TABLE  OF  CASES  REPOBTED. 


ai 


Sevia,  Julins,  and  Louis  BoQio), 
Harzetie  K  Itfarah  aod  Hue- 
band  tb 326 

Sexton,  Jdo.,  va.  Jno.  McMshou  89B 

ahaffett,  Daniel,  Hy.  Newell  va.  236 

Sheppard,  D.  H.,  vs.  L.  G.  Bar- 
ron, admioistrator 799 

Sholara,  B.  D.,  Administrator, 
vs.  Eliza  Hardee  et  al 269 

Shelton,  WUiiam  G.,  Peter  Mor- 
gan vs 822 

Sheppard,  D.  H.,  va.  J.  H. 
Scheene  et  al 816 

Shreveport,  Qty  of,  T.  W.  Jonea 
V8 835 

Shreveport,  City  of^  vs.  Gregg 
&  Ford 836 

SimontOQ,  A.  C,  F.  L.  Bridges 
V8 830 

Kmon,  Artiiur,  vs.  C.  H  Walker  608 

Slaek,  Henry  R,  Mrs.  Eliae  La- 
i)auve  vs 296 

Smitb,  Henry,  etal.,J.F.Broad- 
weU  vs 172 

Smith  &  Co.,  Samuel,  vs.  Nich- 
olas J.  Hoey  et  al 95 

Smith,  Andrew  C,  vs.  Anna  A. 
Palfrey,  Administratrix 615 

Smiib,  B,  A.,  T.  C.  Anderson 
vs  649 

Smith,  W.  T.,  et  al.,  A.  H.  Leon- 
ard et  al.  vs 810 

Smith,  Benjamin  A.,vs.  Funnie 
Anderson,  "Wife,  et  al 575 

Sollibellos,  J.  F..  Maria  L,  Bor- 
ron  and  Hushaud  vs 355 

Southwortb,  M.  A,,  Board  ol 
Health  of  Iiouisiana  vs 243 

Soye,  M.,  et  aL,  Mre.  Widow  L. 
Cormier  vs 54i 

Soulie,  B.,  J.  A.  Fernandez  vs.    31 

SouthwcBtem  ExpoBition  Asso- 
ciation, Peter  Gallagher  va.  943 

Southern  Bank  vs.  Louisiana 
National  Bank  et  al 97 

Stanford,  Jaa.,  F.  B.  Braad  va,     51 

State  VB.  David  King 425 

State  va  Elijah  Douglass 425 

State  vs.  Michael  DeLaney 434 

Slate  ex  rel.  Jamea  Koppel  vs. 
William  L.  Thompson 444 

State  vs.  Frank  Bennison  ....  450 

State  ex  rel.  Mrs.  E.  E,  MeuK 
vs.  Judge  Fourth  Dist.  Court  451 

State  vs.  Charles  Morgan i82 

State  vs.  Richard  Taylor 460 

-  State  vs.  John  Harper  and 
Peter  Linn 35 


PAOE. 

State  vs.  J.  J.  Daniel 38 

State  vs.  Jules  Pons 43 

State  VB.  J.  D.  Nelson 46 

State  ex  rel.  Eager,  Ellerman 

&  Co.  vs.  C.  Clinton,  Auditor.  52 
State  vs.  Alexander  Newton..  65 
State  ex  rel.  Elza  B.  Mentz  vs. 

Charles  Clinton,  Auditor 47 

State  vs.  J.  W.  CaUum 49 

State  ex  rel.  Attorney  General 
and  F.  E.  Dumas  va.  Thos, 

Carey 49 

State  vs.  Andrew  Lewis 84 

State  vs.  E.  B.  Malone  and  Pat- 
rick Jonea 80 

State  ex  rel.  N.  Burton  va.  D. 

Jackson SO 

State  ex  rel.  N.  O.  Republican 
Printing  Company  vs.  Cbas. 

Clinton,  Auditor 72 

State  ex  rel.  Jules  Gourdon  vs. 

A.  Dubuolet  and  C.  Clinton.  85 
State  ex  rel.  Carondelet  Canal 

and  Nav.  Co.  vb.  J.  O.  Brown  103 

State  ex  reL  Hugo  Redwitz  vs. 
Judge  of  the  Sixth  District 
Court,  parish  of  Orleans. . , .  110 

State  ex  rel.  M.  Morgan's  Sons 
vs.  the  Board  of  Liquidators  121 

State  ox  rel.  John  Larrieux  vs. 
Judge  of  Superior  District 
Court,  parish  of  Orleans  ....  143 

State  ex  rel.  P.  J.  Martin  vs.  the 
Bienville  Oil  Works  Co.  et  al.  204 

State  ox  rel.  Attorney  General 
va.  Charles  Clinton,  Auditor, 
an  d  Antoine  Dubuclet,  Treas- 
urer   219 

State  ex  rel.  Citizens'  Bank  of 
Louisiana  vs.  the  Funding 
Board 249 

State  ex  rel.  N.  St.  Martin  vs. 
Police  Jury  of  the  Parish  of 
St..Charles  et  al. . ." 272 

State  ex  rel.  P.  A.  Simmons  et 
al.  vs.  J.  F.  de  Vargas  et  al . .  342 

State  ex  rel.  B.  Bloomfleld  &  Co. 
va.  Charlea  Clinton,  Auditor.  350 

State  ex  rel.  Mrs.  W.  P.  Noble 
vs.  CliarlesChnton,  Auditor,  400 

State  ex  rel.  J.  Cbarbonnet  vs. 
George  B.  Johnson,  Auditor  511 

State  ex  rel.  L.  C.  Boudanez  va. 

B.  L.  Lynch,  Judge  of   the 
Superior  Distriet  Court 517 

State  ex  rel.  Charles  Prager  va. 
Recorder  of  Mortgages  and 
SamuelJohnson 534 


TABLE  OF  CASES  BEPORTED. 


PAGE. 

State  ex  r^l.  Now  Orleaos  Sani- 
tary and  l-'erttUzing  Company 
VB.  the  Board  of  Health. ,  - .  636 

State  ex  rel.  H.  Boutte  and  J. 
P,  Leblanc  vs.  Judge  of  the 
Superior  District  Court 547 

State  ex  rel.  F.  Richard  ve. 
■William  Robertson,  Clerk ...  580 

Stato  ex  rel.  Ludger  Schexoay- 
der  -vs.  Minos  T.  Gordy 589 

State  ex  rel.  T.  L  Winder  vs. 
Mayer  Cahen  et  al 645 

State  es  rel.  J.  C.  Mooeure  vs. 
A.  Dubuclet 698 

State  ex  rel.  Edward  Hollander 
ct  al.  vs.  Judge  of  Fourth 
District  Court 724 

State  ex  rel.  Eswutors  of  F. 
P.  Boutti!  vs.  Judge  of  the 
Second  District  Court 871  ' 

State  ex  rel,  F.  C.  Mahan  vs. 
Accommodtition  Bank  of  La.  874 

State  ex  rel.  A.  E.  Carlon  vs. 
Judge  Superior  DisL  (k)urt.  877  i 

Stato  ex  rel.  (lest  &  Atkinson 
vs.  Judge  Superior  District 
Court  and  J.  B.  Alexander, .  880 

State  ex  rel.  Anais  do  Bouehel 
vs.  Judge  Second  Dist. Court  882 

State  ex  rel.  Mra.  N.  Favre  vs.  i 

Judge  of  Fifth  District  Court  884  I 

State  ex  rel.  MaChieu  Boques 
vs.  William  Fagin,  ShorltT. .  -  887 

State  ex  rel.  John  A,  Dardennc 
>-s.  Judge  of  the  Fifth  Judi- 
cial Distriet  Court 889 

State  ex  rel.  Amelie  Kichard  vs. 
Judge  of  the  Parish  Court  of 
St.  Charles 900 

Stato  ex  rel.  Winkelman  vs. 
Judge  of  the  Superior  Dis- 
trict Court .'902 

Stato  es  rel.  Bernard  Barthe  vs. 
Judge  of  tlio  Superior  Dis- 
trict Court 903 

State  ex  rel.  Marie  L.  Beebcvs. 
Judge  of  the  Sixth  District 
Court,  Parish  of  Orleans 905 

State  ex  rel.  James  Longstreet 
vs.  George  B.  Johnson,  Audi- 
tor, and  Antoine  Dubuclet, 
Treasurer 932 

State  ex  rel.  A.  F.  Hickman  'vs. 
Judge  of  the  Second  District 
Court,  Parish  of  Orleans 935 

State  vs.  Jack  Owens 5 

State  vs.  Milton  Carodlne 24 

Stato  vs.  Henry  Cason ,     40 


State  vs.  John  L.  Laresche ...     1 
State  vs.  James  B.  Thomas. ...  8 

State  vs.  D.  R.  Fenderson 3' 

State  vs.  Joseph  Richie 3 

State  vs.  Jesse  Powell  and  Levi 

Gibson 3 

State  vs.  Charles  Hill,  alias  Vin- 
cent    3 

State  vs.Dai-id  ■Williams 3 

State  vs.  Sam  Maxwell 3 

State  vs.  Allen  Phillips  and  Jno. 

Reid 3 

State  vs.  Cliarlcs  fiiinton  and 

Antoine  Dubuclet 3' 

State  vs.  E.  Booth 7: 

State  vs.  Willis  Holmes 71 

State  vs.  Harvey  Courtney  et  al  71 

State  vs.  Harvey  Courtney 7 

Stato  va.  Cupid  Brown 2 

State  vs.  Charles  Clinton,  Audi- 
tor   and  Antoine    Dubuclet, 

Treasurer 2 

Statevs.  Alexander  WUlianis..  61 

State  vs.  Louis  Rousseau 5' 

State  vs.  William  K  Hoyd  and 

WiiliftmGoldinp,  Surety....  5 
Stite,  Charles  T.  Estliu  vs  . . . .  5 
State  vs.  E  IwardWashingtin.  1 
S;ote  vs.  William  Woodworth 

and  Mary  McCauley 

State  vs.  A.  C.  Banks . , 

State  vs.  David  Fenderson 

St^te  of  Louisiana  vs.  Moses 

Harvey 1 

State  vs.  Jack  Tliomas 1 

State  vs.  Joquino  Florenza. .  9 

State  vs.  Jose  Gruao 9 

Statevs.  Wm.  L.  Thompson..   1 
State   vs.  John    (laney    and 

Charles  Earle 9 

State  vs.  George  Robinson 6 

Stato  of  Louisiana  and  Parish 
of  St.  Landry  vs.  F.  Wikoff.  6 

State  vs.  Alexis  Frugt' 6 

State  vs.  .Tules  (iuidry 6 

State  vs.  J.  Walker  et  al 6 

Stewart,  Samuel,  Estate  of,  City 

of  New  Orleans  \-s 1 

Stone,  Malvina  D..  vs.  Faculty 
Medical  Department  Univer- 
sity of  Louisiana 1 

Stoner,  Ci.  W.,  vs.  A.  Flournoy, 

sheriff,  etal 8 

Strother,  £.  L.,  and  Husband 
G.  B.  Hamlet,  sheriff,  et 


ol.. 


TABLE  OF  Cj^ES  REPORTKU. 


PAOK 

St.  Charlps-Street  Kailroad  Co., 

City  ot  New  Orleans  va 4OT 

St.  rtt'rrooiD  and   Maratst  vs. 

Daroourt  Landrj' and  Witi'.  C52 
St.  Fntrick's  Hall  Asaociation, 

Oty  of  Sew  Orleans  vs 512 

St  Bomes,  Heirs  of  de,  City  of 

Xew  Orleans  vs. 17 

St  Homes,  J.  C^  Widow  de. 
Cilizeaa'  Bank  of  Louisiaoa 

vs 125 

St  Rornos,  Mif*.  J.  C.  de,  vs. 
CaroDdelet  Canal  and  Navi- 
gation Compaoy 4* 

Succeaeion  of  T.  B.  Lee i'i 

Succesaioa  of  Simon  Teaulet. .  42 
Succession  ot  Mrs.  Virginia  H. 

Hall r>7 

Suecession  nt  R.  M.  Hapgerty,  87 
Succes&iim  of  Marx  Suli'onhng  137 
BuwessiDn  A.  Constant  Heiiring  149 
Succession  of  Frani;nisBflU)cq  154 
Succession  ot  Berntird  Stoltz. .  17> 
Succession  of  Hampton  Elliiit.  183 
SiK-ceseion  of  Marie  Henrk-tte 
Henrle,  Widow  Eeays,  FergTis 

Mahier  vs 240 

Succession  ot  .Ti<hn  A.  Millet'. .  HIG 
SuccesslonofMiTeditti  Calhoun  !123 
Succession  (^f  Amy  Anderson .  :135 
Suwessiuii  ot  Milton  Taylor  . .  :«7 
Succession  of  Mary  Carroll . . .  :188 
SuocessLon  of  F.  Norbf  rt  Miir- 
rionneaus,  F.    Silvert    Mar- 

Tionneaux  et  a),  vs 392 

Succession  ot  Eugene  Hacker.  446 
Succession  of  John  Youenes, ,  4!>!t 
Succession  of  WiiliftmM.  Smith  528 
Succession    of    Anais    Plante- 

\ngnes,  Wifcof  LovelLedoQx  562 
Succession  of  Wm.  N.  Mercer.  564 
Succession  of  John  F.  Miller. .  573 
Succession  of  Herre  Cabrol. . .  602  ] 
Succession  of  Adelaide  Broaus  60;i  i 
Succession  of  Antoino  Romero  607  I 
Suecession  of  Maria  Bowman. .  611  I 
Succession  of  Pierre  (!abroI. . .  637 
Succession  of  Faulin  Fontclieu  638 
Succession  ol  C  Keilly,  Michael 

HeiUy  V9 66» 

Suc-cessions  of  J.  O.  and  Anne 

Met'all Tin 

Succession  of  B.  "W.  Tliompson 

vs.  Samuel  B.  Allison 733 

Succession  of  FranijoisBpugf're  743 
Succession  of  Richard  Condon  755 
Suocession  of  John  Hoavia...  771) 
Succession  of  JephthahH.Hfad  800 


PAOE. 

Succession  'it  John  P.  Spears.  804 
Succession  ol  E.  P.  (Kerby. ...  820 
Succession  of  d,  W.  Robertson  832 
Svlvestre,  Evrard  W.,  Bobert 
"H-Littellvs 621 

Talbot,  Virginia  A,,  \a.  W.  H. 
Hunt  et  al 3 

Taniehill.  K.  L.,  shorifT,  et  ol., 
Eliza  Tisonvs 703 

Tanner,  Branch,  and  T.  B.  Helm, 
Tutor,  vs.  J.  S.  Leisey 209 

Taylor,  Mrs.DelphiocA.,  vs.  K. 
S.  Bowles  etal 204 

Tavlor.  Richard,  State  vs 460 

Taylor,  Wm.  J.,  vs.  Kehlor,  Up- 
dike &  Co 530 

Teal,  Wm.  C,  et  al.,  Oscar  S. 
Lyons  vs 502 

Tendick,  Robert  P.,  vs.  Mary 
A.  Lastropes  et  at 76 

Terry,  James  W.,  Henry  W. 
StricklandTO 292 

Tertrou,  Alphonse,  vs.  J.  B.  ('o- 
nieau.  Sheriff,  et  al 633 

Teutonia  National  Bank,  Wil- 
liam Bogel  vs !I53 

Teutonia  Insurance  Company 
Mars  Israel  vs  089 

Tlieodore,  Niciiolaa,  vs.  New 
Orleans  Mutual  Insurance 
Association 917 

Therlot,  Amelie, vs. P. E.Michel  107 

Theurer,  Urban,  vs.  MctJibbnn, 
Allyn  &  Dubois  et  al 29 

Thezan,  Mrs.  Mario  Emelia,  vs. 
Joseph  Thezan  et  al 442 

Thezan,  Joseph,  ot  al.,  Mrs. 
Marie  Emclta  Thezan  vs 442 

Thibodeaux,  Pierre  A.,Jourdain 
Savoie,  administrator,  vs. . . .  161) 

Thomas,  Jack,  Slate  vs 170 

Thomas  James  B.,  State  vs. . .  827 

Thompson,  Wm.  L.,  State  vs. .  187 

Thompson,  Amos  B.,  Neomio 
Hickman  et  al.  vs 265 

Thompson,  William  Iv.,  State 
ex  rel.  James  Koppel  ^-s 444 

Thornton,  Edwuitla  &  Robin- 
son, J,  Chafff,  Bro.  &  Son  vs.  837 

Ticknor,  Samuel  F.,  to.  M.  M.  A. 
Calhoun 258 

Tlson,  Eliaa,  vs.  R  L.  Taniehill, 
sheriff,  et  al 793 

Todd,  James,  vs.  M.  T.  (Jordy, 
SherilT OOC 

Toups,  Joseph  O.,  et  al.  vs.  Ed- 
ward Meegel Ill 


TABLE  OF  CASES  REPORTED. 


Tovn  of  DoDaldeonvllle,  Felix 

Braud  V8 558 

Travis,  Mary,  va.  W.  T.  Inaley.  7&4 
Tregre,  Louie,  M.  E.  Burke  ve.  487 
Triche,  Drauzin,  estate  or,  Ber- 
nard Roaaignol  ve 141 

Trustees  Mioden  Female  Col- 
let, Christopher  Cfaaffe  vs. .  813 
Tucker,  A.  L.,  vs.  Clementf  do  M. 
Charpentier  and  Husband..  617 

Union  National  Bank,  Leon 
Oodchaux  va 516 

Vairin,J.P.,etal.,MAEingv3.  452 

Valle,  A.  Yanaga  det,  G.  M. 
Marshall  vs 261 

Van  Norden,  W.,  et  al..  W.  W. 
Washburn  vb 768 

Vargae  J.  F.,  de,  etal..  State  ex 
rel.  P.  A.  Simmons  et  al.  vs..  342 

Ventress,  George  T.,  vs.  W.  N. 
Collins,  Sheritf,  et  al 783 

Verneuil,  Cheri,  vs.  W.  P.  Har- 
per, Sheriff,  and  C.  Feitel. . .  893 

Vernon,  M.  W.,  va.  L.  Bankston  710 

Verret,  Nicholas,  vs.  Francois 
Oaudin,  tutor,  et  al 138 

VHlavaso,  Etienne,  vs.  Augus- 
tus W.  Walker 775 

Vredenburgh,  W.  H.,vs.  Lagan 
AMaekbou 941 

Waggaman,  E.,  Sheriff,  etal., 

Charles  L.  Frantz  vs 2C 

Wa^aman.Eug., sheriff,  etal., 

R  8.  Howard  va 99 

Waggaman,  E.,  Sheriff,  et  al., 

Mrs.  E.  Bourlon  vs 481 

Wa^aman,  E.,  Sheriff,  et  al., 

Charles  L.  Frantz  vs 514 

Wa^aman,  Eugene,  Sheriff,  et 

al.,  William  Eeid  Mills  vs. . .  561 
Waggaman,  E.,  Sheriff,  et  al., 

Jean  Auguste  Lahargiie  vs..  904 
Walker,  C.H.,  Arthur  Simon  vB.  608 

Walker,  J.,  etal..  State  vs 636 

Walker,  Augustus  W.,  Etienne 

Villavaso  vs 775 

Walling's     Helra    vs.     Joeeph 

Howell's  Succession 856 

Wallaces  Co. vs.  T.RBiirnham  791 
Walsh,  M.  A.,  sheriff,  et  al.,  Jas. 

W,  Howard  vs 847 

Wamaley.W.E.,  vs.G.W.Rob- 

.  inaon 793 

Wnples,  Rulus,  and  City  ot  New 

Orleans,  George  S.  Lacey  vs.  158 


PAOE. 

Waplee,  Ruf  us,  vs.  City  of  New 

Orleans 688 

Warfleld,E.  W.,vb.  Qeoiige  B. 

Hamlet,  sheriff,  et  al 814 

Washburn,  W.  W.,  vs.  W.  Van 

Norden  et  al 768 

Washington,  Edward,  State  va.  129 
Watrigant,  Mre.,  ve.  HerreDu- 

fort  et  al 892 

Weeks,  W.  F„  J.  M.  Lapeyre  vb.  664 
Weil,  John.  Bayly  &Pond  vs..  264 
Weil,  Bernhardt,  vs.  John  Weil  241 
Weil.  John,  Bernhardt  Weil  vs.  241 
Weiss.  R,  et  al.,  M.  Berwln  vs.  363 
Welham,  R  S.,  vs.  James  Q. 

Lingham 903 

Wells,  Mrs.  Jeannette,  vs.  E,  E. 

Norton  and  Will  Steven  , , . .  300 
Wells,  John  S.,  ot  al.,  New  Or- 
leans National  Bank  vs..  ..  736 
West,  Jaa.,  P.  Hand,  tutor,  vs, ,  145 
WheeleBS&Prattvs.F.M.  Fisk  731 
White,    Rhoda    K,    vs.    Myra 

Clark  Gaines 532 

White,  Reuben,  Joeiah  Morris 

&  C«.  vs 855 

Whiteman,  Mrs.  Bcrthn,  vs.  (t. 

LeBlanc,  Sheriff,  et  al 430 

Whitted,    Mrs.    S.  H.,  Abney, 

Love&Co.  ve 818 

Willett.  C.  H.,  Sheriff,  J.  W. 

Hickman  ec  al  vs 365 

Wikoff,  F.,  State  of  Louisiana 

and  Parish  of  St.  Landry  vs.  654 
Williams.  Mrs.  Marcilla  P.,  L.  B, 

Clarkson  vs 247 

Williams,   Mre.  N.   P.,    8.   W. 

Davie,  vs 298 

Williams,  David,  State  vs 310 

Williams,  Alexander,  Stare  vs.  604 
Willis,  E   B..  et  al.,  J.  J.  Mc- 

Cook  &  Brother  vs 448  " 

Willis,  John  W.,  vs.  S.  L.  Elam 

andWm.  H.  McVae 857 

Wiiliston,  Louise  B.,  and  Hus- 
band vs.  Schmidt  &  Zeigler.  416 
Wilson,  Frank,  vs.  R.  K,  An- 

derson.  Tax  Collector 261 

Winter,  Mrs.  Margaret  E.,  ve. 

John  J.  Atkinson 650 

Wolf,  Geo.  (f,  &  Levi,  Lalance 

Grosjean  Mant'ing  Co.  vs. . .  942 
Woodworth,William,  and  Mary 

McCauley,  State  vs 89 

Zuntz,  J.  K,  Randell  Hunt  vs.  600 
Zimmerman,  Mrs.  P.,  \'8.  D.  M. 
Fitch....' 454 


CASES 

AEGUED  AND  DETERMINED 


Supreme  Court  of  Louisiana, 


IsrE"S^    OItX.E-A.3SrS_ 


JANUARY,  1876. 

JUDGES  OF  THE  COUET: 
Hon.  John  T.  LrDEUNG,  Chief  Jiatke. 
Hos.  J.  G.  Taliaferbo,  1 
Hon.  B.  K-  Howell,        I    ,  ,     . 

w      -rr.   ^   -.TT  f  A^rfx'iate  Justices. 

Hos.  W.  O.  Wtlt, 

Hon.  p.  H.  Mobqas,       J 


Edwasd  J.  Gat  &  Co.  vs.  Eaton  &  Barstow.    S.  Ceanwill,  AsaiONEE  of 
Defend.ujts.    John  B.  Behh  et  ai.,  Iwiervesobb. 

In  lh[B  case  It  was  manifestly  the  lnl«Dtlon  of  the  parties  t«  the  agreement  that  the 
proceeds  of  the  propertT  seiioeBterBd  should  remain,  on  deposit  until  the  eontro- 
versy  tben  pendliiK  ghould  be  dRtermloed,  and  that  the  money  sbonid  be  paid  to 
the  party  winnloK.  The  eequeetrotlon  haviOK  been  dissolved,  the  property  must 
be  returned  to  the  poeseaeloD  ol  the  party  from  whom  it  was  taken— that  ia,  tho 
Jntervenors. 

APPEAX  from  the  Fourth  District  Court,  parish  ol  Orleans.  Lynch,  J. 
Merrick,  Jtace  £  Foster,  for  plaintiffe  and  appellees.  A.  &  W.  Voor- 
hies,  for  S.  Craawill,  assignee  of  defendants  and  appellanta  Breaux, 
Femter  dt  Ball,  for  intervenors  and  appellees. 

LuDELiiiG,  C.  J.  Eaton  and  Barstow,  planters  in  Bt.  Landry,  were  sued 
in  New  Orleans  for  a  debt,  and  certain  hogsheads  of  molasses  and  bar- 
rdfl  of  sugar  were  sequestered  in  the  possession  of  Fayne,  Damoron  & 
Co.  The  molasses  and  sugar  had  been  consigned  to  them  for  account 
o(  J.  B.  Behm  et  al.,  who  int«rTencd  in  said  suit  and  bonded  the  prop- 
erty. The  order  to  bond  the  property  was  subsequently  set  aside  by 
the  court;  and  the  intervenors  and  the  plaintiffs  agreed  that  the  prop- 
erty might  be  sold  and  that  the  proceeds  of  the  sale  should  be  deposited 
In  the  New  Orleans  National  Bank,  which  was  done.    The  bank  gave  a 
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receipt  for  the  money,  to  be  paid  on  the  order  of  the  Foiirtli  Matrirt 
Court.  Eaton  &  Barstow,  the  defendants,  do  not  appear  to  have  taken 
any  interest  in  the  contrai?t  for  themselves. 

The  suit  was  dismissed  for  want  of  jurisdiction  rnt'tone pirsriyKv.  And 
Eaton  &  Biirstow  having  gone  into  banltruptey  in  the  meantime,  their 
aaalgnee  sued  the  bank  tor  the  money  in  the  United  States  District 
Court. 

J.  B.  Behm  et  al.,  the  intervenors  in  the  above  mentioned  suit,  now 
aslt  for  an  order  on  the  Ijanli  for  the  money,  inasmuch  as  the  Judgment 
of  the  court  aforesaid  is  sUent  on  this  point,  and  the  bank  rtsjuires  an 
order  from  the  court  to  pay  to  protect  itself. 

It  was  manifeatly  the  intention  of  the  parties  to  the  agreement  that 
the  proceeds  of  the  property  sequestered  should  i-emain  on  deposit 
until  the  decisi  >n  of  the  controversy  then  pending  should  ho  deter- 
mined, and  that  the  money  niiould  be  paid  t<)  the  party  winning.  The 
sequestration  having  been  dissolved,  the  property  must  be  returned  to 
the  possession  of  the  party  from  whom  it  was  taken — that  is,  the  inter- 
venors. 

It  is  therefore  ordered  that  tlie  judgment  be  affirmed,  with  costs  of 
appeai. 

Rehearing  refused. 


Athknb  MxniiPAtTruRiso  Company  of  Oeorota  vs.  Thohar  H.  Hunt, 

PlalQtifl  PorlendH  Ihut  delendant  who  aa  aocommoiiatloii  Indoraer,  therefore  a 
surety,  Bud  oaasequently  not  entitled  to  notice  of  dlahonor.  The  authorltltft 
lilted  In  support  of  the  ]>OBltton  nre  to  Che  pffect  that  the  obllgatton  of  one  whoso 
name  was  plaoed  on  thn  bacM  of  a  uoto  or  Viti  before  indorsement  by  the  payee  is 
not  that  of  an  indoraer,  nndnr  the  oomraproial  low.  but  of  an  ordinary  surety. 
and  be  nannnt  avail  himself  of  the  want  ol  Dotiue.  But  this  was  nut  the  eaee  o( 
dolundaut,  who  whb  tho  ludursou  of  the  payes.  He  wat  a  necessary  iiarty  to  tho 
hill  at  thu  time  plaintiff  aciiuired  It  under  his  indorsement. 

APPEAL  from  the  Fourth  District  Court,  parish  of  Orleans.  Lynch,  J. 
Albert  Voorhies,  for  plaintiff  and  appellant  Thomas  Htititon,  for 
detendaat  and  appellee. 

Wti-T,  J.  Plaintiff  appeals  from  the  judgment,  rejecting  its  demand 
against  tho  defendant,  who  was  sued  as  the  indorser  of  a  bill  of  ex- 
change for  five  hundred  pounds  sterling,  drawn  by  B.  L.  Fecklin,  at 
Wilmington,  on  the  seventh  of  October,  1874,  on  Messrs.  C.  Joyce  &  Co., 
liondon,  payable  sixty  days  after  sight. 

The  obligation  of  an  indorser  is  conditional.  Due  notice  of  protest  of 
a  foreign  bill  is  necessary  to  fix  the  liability  of  an  Indorser. 
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AtheDBM»nnIiv>turlii([  Company  of  Qeorf-lBTB.  Hunt. 

Id  the  case  at  bar  plaintiff  has  failed  to  show  that  defendant  received 
proper  ootice  of  dlshdnor  of  the  bill. 

PiaintifT,  however,  contends  that  defendant  waa  an  accommodation  in- 
doraer,  therefore  a  surety,  and  consequently  not  entitled  to  notice  of  dis- 
honor. The  authorities  cited  in  support  of  the  position  are  to  the  effect 
that  the  obligation  of  one  whose  name  was  placed  on  the  back  of  a  not« 
or  bni  before  indorsement  by  the  j>ayee  is  not  that  of  an  indorsor  under 
the  commercial  law,  but  of  an  ordinary  surety,  and  he  cannot  avail  him- 
aelf  of  the  want  of  notice. 

This  was  not  the  case  of  defendant,  who  waa  the  indorsee  of  the  payee. 
Se  was  a  necessary  party  to  the  bill  at  the  time  plaintiff  acquired  it  un- 
der his  indorsement. 

In  the  petition  plmntiff  allies  that  the  bill  was  indorsed  by  the  payee, 
^  G.  Westmoreland,  to  the  order  of  Thomas  H.  Hunt,  the  defendant 
The  judgment  waa  correct 
Judgment  affirmed. 
Rehearing  refused. 


TiRoiNu  A.  Talbot,  Widow  or  the  late  R.  A.  Porteb,  vs.  W.  H.  Hunt, 

Testamentaby  Ekecutor,  et  al. 

ThfHcaiie  rnantbH  ilcclilpd  under  tho  provisions  ol  the  Code  attttn,  th?  alleKsd  legit- 
imation havinsr  occurreil  since  that  year.  PlHlntiff.  who  claims  the  ]o«ltlmatlnn 
n(  her  '■hildten.  has  failod  to  show  apomjilinnm  with  Hrtlcl«  198  or  article  200  of 
said  Code. 

Svliance  la  p1a?«d  on  a  notarial  act  of  acbDonlcdjiinent  executed  by  the  deceneed  on 
the  Iw<;Dt)r-fl[(h  of  May.  iNsa.  Hve  yearn  botoro  the  marr[a<re.  to  pstahllab  the  local 
■cknowledKinnntB.  That  act  ank  nowti^dacs  them  as  the  natural  i^hlldren  of  the 
father,  but  had  no  relerenca  to  lorlttmotion.  and  the  mother  did  not  join  In  it 
It  Is  not  Bueb  oeknowlpitement  bh  Is  reriuired  by  article  19B.  Revised  Civil  Code, 
which  was  in  toireat  tho  dateof  the  marriajte  in  IH71,  and  Cannot  be  taken  as  s 
nimplinnce  with  artlele  MO,  as  It  was  not  Intended  by  the  father  to  legrltlmote 

ftrtii^ie  1A8.  which  is  materially  chanced  in  this  resi>oct  from  the  corresponding 
article  in  the  Code  of  IWS.  requires  that  both  parents  must  makeanaeknowledn- 
ment.  before  a  notary  and  two  witnesses,  of  their  ehildren.  in  order  that  their 
marriBKe  shall  have  the  effect  of  leBitiioHting  such  children  born  prior  to  the 
marrlaee.  when  they  are  not  octnowledicpd  in  their  Contract  of  marriage,  and 
this  cannot  Bay  that  the  acknowledKment  in  this  Instance,  made  by  only  one  of 
the  pnrentB.  l>etore  the  change  In  the  law  and  with  no  reference  to  loKltimatlon. 
iHsufflelent  under  the  law  In  force  at  the  date  of  the  marrtaKe.  and  whi'h  must 
control  in  this  case. 

APPEAi  from  the  Second  Diatriet  Court,  parish  of  Orleans.    TiKSot,  J. 
IT.  O.  Deiiegre,  for  pl^ntiff  and  appellee.    Cotton  &  Lfi'ij,  for  defend- 
ants and  appellants. 
HowELJ,  J.  The  plointiO!,  widow  of  R.  A.  Porter,  deceased,  sues  in  behalf 
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of  their  miaor  children,  to  aanul  the  will  of  aaid  deoeascA,  on  the  ground 
that  the  marriage  of  plaintiff  and  deceased  aubaequent  to  the  making 
of  Bald  will  legitimated  their  children  and  operated  a  revocation  of  the 
will  and  conferred  on  them  the  same  rights  as  if  they  had  actually  been. 
bom  aftor  the  making  of  the  will,  and  she  Invokes  the  case  of  the  sue- 
ceesiou  of  Cabaleiro,  2i  An.  573,  to  sustain  her  demand  and  the  judg- 
ment in  her  favor  in  the  lower  court. 

This  ease  must  be  decided  under  the  provisions  of  the  Code  of  1870f 
the  alleged  legitimation  having  occurred  since  that  year,  and  we  think 
the  plaintiff  has  failed  to  show  a  compliance  with  article  198  of  said 
Code,  or  artiele  200,  which  read: 

"Article  198.— Children  bom  out  o(  marriage,  except  those  who  are- 
bom  from  an  incestuous  or  adulterous  connection,  may  be  legitimated 
by  the  aubsequent  marriage  of  their  father  and  mother,  whenever  the 
latter  have  legally  acknowle<^ed  them  for  their  children,  either  before 
their  marriage,  by  an  act  passed  before  a  notary  and  two  witnesses,  or 
by  their  contract  of  marriage  itself." 

"Article  200. — A  natural  father  or  mother  shall  have  the  power  to  Int- 
imate his  or  her  natural  children  by  an  act  passed  before  a  notary  and 
two  witnesses,  declaring  that  it  is  the  intention  of  the  parent  making 
the  declaration  to  legitimate  such  child  or  children," 

The  former  article  applies  specially  to  this  case,  and  by  its  require- 
ments the  two  parents  must  both  make  the  acknowledgment,  by  an  act 
passed  before  a  notary  and  two  witnesses,  or  in  their  contract  of  mar- 
riage itself.  There  must  be  a  concurrence  ot  the  intention  of  both 
parents  evidenced  in  one  or  the  other  mode  mentioned  in  this  article. 

It  is  not  contended  or  suggested  that  such  acknowledgment  was  made 
in  the  contract  of  marriage;  but  reliance  is  placed  on  a  notarial  act  of 
acknowledgment  executed  by  the  deceased  on  twenty-flfth  Itlay,  1869, 
(five  years  before  the  marriage)  to  establish  the  "legal  acknowledg- 
ment" That  act  acknowledges  them  as  the  natural  children  (loiidem. 
verbis)  ot  the  father,  but  had  no  reference  to  Intimation,  and  the 
mother  did  not  join  in  it.  It  is  not  such  acknowledgment  as  is  required 
by  article  196,  B.  C.  C,  which  was  In  force  at  the  date  ot  the  marriage 
in  I8T4,  and  cannot  be  taken  as  a  compliance  with  article  200,  as  it  was 
not  intended  by  the  father  to  legitimate  them. 

We  think  article  198,  which  is  materially  changed  in  this  respect  from 
the  corresponding  article  in  the  Code  ot  1825,  requires  that  both  parents 
must  make  an  acknowledgment  before  a  notary  and  two  witnesses,  of 
Uieir  children,  in  order  that  their  marriage  shall  have  the  effect  of 
inUiti&t^  ^^^^  children  bom  prior  to  the  marriage,  when  they  are 
not  acknowledged  in  their  contract  of  marriage,  and  we  cannot  aay  that 
the  acknowledgment  in  this  instance,  made  by  only  one  of  the  parent* 
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before  the  change  in  the  law  and  with  no  reference  to  Intimation,  la 
suffldeot  under  the  law  In  force  at  the  date  of  the  marriage  and  which 
muat  control  in  this  case.     "  Ita  lex  scripta  est." 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed, 
and  that  there  be  judgment  in  favor  of  defendants,  with  costs. 

Behearing  refused. 


No.  5487. 

State  ov  Jjcnnsus^  vs.  Jack  Owens. 

It  U  dear  that  the  plea  of  aiUrtfoit  acquU  cannot  avail  the  defendant  in  this  (sae. 
The  offenee  lor  whlcb  be  was  tried  at  the  June  torm  of  Itfli  1b  entirely  different 
Irom  the  one  of  wbloh  be  hob  convld«d  at  tbe  ensuinK  October  term.  Tho 
jud^rment  In  the  tormer  (»se  was  arriisted  biioause  the  off^nee  ol  which  tiie  an- 
CQBed  was  loand  gnlltr  was  not  properljr  set  tortb  In  the  instrument,  and  In 
other  respects  tbe  Indictment  was  delestlve.  This  does  not  bar  a  prosecution  lor 
thf  same  or  a  second  offense.  A  new  Indlotment  In  such  a  case  may  be  preferred, 
and  the  former  oonvlction  and  discharge  cannot  be  pleaded  111  bar. 

iPPEAL  from  the  Superior  Criminal  Court,  parish  of  Orleana. 
Atoclia,  J.  A.  P.  Field,  Attorney  General,  for  plaintiff  and  appellee. 
Charles  H.  Liaenha-g,  for  defendant  and  appellant 

TujATEBBO,  J.  The  appellant  In  this  case  was  prosecuted  under  In- 
fonnation  presented  to  the  Superior  Criminal  Court  of  New  Orleans 
chafing  that  on  the  fourth  of  May,  1874,  the  appellant,  in  the  night 
time,  brolte  and  entered  the  dwelling-house  of  one  F.  J.  Hertleb  with  in- 
tent to  steel  He  was  convicted  and  sentenced  to  hard  labor  in  the  Peni- 
t«Dttary  for  ten  years.  Re  appeals  from  this  sentence.  The  case  Is 
liefore  this  court  on  a  bill  of  exceptions,  which  seta  forth  that  the  judge 
■a  (pw  overruled  the  defendant's  plea  of  aiilrefois  acquit,  interposed  by 
jiiin  upon  hearing  tiie  information  read,  and  thereupon  ordered  the  de- 
fendant to  bo  arraigned  on  the  information  filed  and  to  bo  held  for  trial 
thereon.  The  information  in  this  case  was  filed  on  the  eleventh  of  July, 
ISTl.  At  the  June  term  of  that  court,  the  same  year,  the  defendant  was 
arraigned  on  an  indictment  chai^ng  that  he  did,  on  the  fourth  of  May, 
1ST4,  In  the  night  time,  with  intent  to  steal,  break  and  enter  tho  dwelUng- 
hooHC  of  one  C.  Levy,  and  did  commit  an  assault  upon  said  C.  Levy, 
then  lawfully  present  In  the  said  house.  The  jury  brought  in  a  verdict 
ot  "guilty,  without  capital  punishment."  A  motion  was  made  In  arreet 
rf  judgment,  which  was  sustained  and  the  defendant  discharged.  There- 
upon the  information  was  filed,  under  which  he  was  tried,  convicted,  and 
■sentenced  to  ten  years'  imprisonment  at  bard  labor  in  the  Penitentiary. 

It  is  clear  that  the  plea  of  autrefois  acquit  cannot  avail  the  defendant. 
The  offense  for  which  he  was  tried  at  the  June  term,  1874,  is  entirely  dit- 
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fereut  from  the  one  of  which  he  was  convicted  at  the  ensuing  October 
term.  The  judgment  in  the  former  case  was  arrested  because  the  of- 
fense of  which  the  accused  was  found  guilty  was  not  properly  set  forth 
in  the  instrument,  and  in  other  respects  the  indictment  was  defective. 
This  does  not  bar  a  prosecution  for  the  same  or  a  lesser  offense.  A  new- 
Indictment  in  such  a  case  may  be  prepared  and  the  former  convicOon 
and  dischai^  cannot  be  pleaded  in  bar.  Wharton's  American  CriminaL 
Law,  page  bbi;  Archbold's  Criminal  Practice,  page  SCI. 

It  is  ordered  that  the  judgment  appealed  from  be  affirmed. 


Pbter  DrEB  VB.  Peter  Riei.e:  and  Thouab  P.  Leatrebs  rt  au 

The  mate  nt  steamboat  NotchoK  whs  not  siting  within  the  scnpe  ot  hie  employment 
Mthe  time  he  committed  the  ofTense  complained  of  in  thle  cnse.  and  the  plalDtllT, 
who  WHS  employed  as  a  roustabout  on  said  boat,  and  wbosullured  In  conseqaenoa 
ol  the  Hlleged  ofTeose,  cannot  recover  OKOlnHt  the  Natchez  [oi  the  damsKea  8iis~ 
talned  by  him  in  oonseQHen<*  of  the  offcuHu. 

UasterB  and  employers  are  austvprnble  for  the  damages  oooARioned  by  their  servants. 

in  the  exercise  ot  the  functions  io  which  they  are  employed.  This  responsibility, 

how'ever,  only  attaches  wheutbcy  miglit  have  prevented  thi^  «•<  which  caused  ttiu 

dnmaicas.and  have  not  done  ao.    Revlsitd  Codp.  article  I3W.   But  this  case,  as  die* 

.    closed  by  the  record,  doee  not  come  within  the  provisions  of  said  article  of  the 

APPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.  Leatimont, 
J.  Jury  trial,.  Jolm  M.  Bonner  and  J.  W.  Kerr,  for  plaintiff  and 
appellee.    Mandolph,  Singleton  &  Bi'owne,  for  defendants  and  appollauts. 

Wyly,  J.  Plaintiff  allies  that  on  the  twenty-second  day  of  January^ 
1871,  while  he  was  employed  as  a  roustabout  on  the  steamboat  Natchez^ 
the  mat«  of  said  boat,  Peter  Kieley,  while  acting  within  the  scope  of  his. 
duties  wid  without  any  fault  of  pl^ntiff,  threw  a  pine  knot  at  plaintiff, 
^hich  struck  him  in  the  eye  and  put  it  out;  he,  therefore,  sues  the  de- 
fendante,  Peter  Bieley,  Thomas  P.  Leathers,  and  Anthony  Pauley,  the 
mate  and  owners  of  the  Natchez,  for  twenty  thousand  dollars  damages. 

The  court  gave  judgment  on  the  verdict  of  a  jury  against  all  the  de- 
fendants for  five  thousand  dollars  damages. 

Front  this  judgment  Thomas  P.  Leathers  and  Anthony  Pauley,  the 
owners  of  the  Natchez,  have  appealed.  Peter  Ricloy,  the  mate,  has  not 
fQ)pealed. 

Shortly  after  the  boat  left  Baton  Eouge  on  the  day  mentioned  in  the 
petition,  plaintiff,  with  two  other  employees,  was  going  from  the  bow 
toward  the  stem  ot  the  boat,  on  the  starlaoard  side,  when  a  pine  knot 
was  thrown  from  the  boiler  deck  and  struck  plaintiff  in  the  eye,  causing 
ti(e  injury  which  resulted  in  its  loss.    It  is  chained  that  Pet«r  Bieley, 
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thi-  mate,  threw  this  pine  knot,  one  of  the  witnesses  testifying  that  he 
looked  up  about  the  time  it  was  thrown  and  saw  him.  This  occurred 
about  five  o'clock  in  the  morning,  while  it  was  quite  dark,  the  night  be- 
ing unusually  dark. 

Another  witness  declared  that,  immediately  aftor  the  occurrence,  he 
went  upon  the  boiler  deck  and  found  Peter  lUeley  and  saw  a  pile  of  pine 
knots  near  Mm,  and  thia  witness  teatifled  also  that  he  committi.'d  the  of- 

The  theory  of  pltuntifTs  counsel  is  that  the  mate  was  on  watch  and 
was  prepared  to  throw  these  pine  knots  at  any  one  he  supposed  was 
tampering  with  the  whisky  barrels,  which  were  stowed  near  where  the 
plaintiff  was  struck;  that  on  a  previous  trip  the  barrels  had  been  bored 
iDto  and  a  considerable  amount  of  whisky  had  been  stolen;  that  the 
deckhands  had  been  threat*?neU  by  the  mate  and  also  by  the  captain; 
that  while  the  mate  was  tbiis  on  va.U?h  with  his  pine  knots  ready,  he 
discovered  plaintiff  and  two  other  men  standing  near  the  wliiaky  barrels, 
aort,  aiispeiiting  that  they  were  about  tampering  with  these  barrels,  he 
threw  the  pine  knot  which  caused  the  injury  to  plaintiff. 

He  lO-itends  that  the  mate  was  on  watch  guarding  tliis  whisky,  and 
that  he  committed  the  crime  while  acting  within  the  scope  of  his  «n- 
ployment,  and,  therefore,  the  appellants,  the  ownere  of  the  boat,  are  re- 
sponsible. He  develops  thia  theory  by  the  following  argument,  which 
we  copy  from  his  brief: 

"The  in:tt2  was  clearly  ai^tii^  within  the  9c:)pp  of  his  duties  when  he 
tommitted  the  act  which  injured  the  plaintiff.  Common  carriers  are  re- 
aponaible  lor  the  sale  tranapoitatiiin  and  delivery  of  all  goods  intrusted 
to  their  care.  Hence,  it  becomes  their  duty  and  the  duty  of  their  em- 
ployees to  guard  and  protect  all  freight  on  their  vessels.  To  perform 
this  duty  more  effe<-tually  watches  are  estalilished.  Consequently,  what- 
ever is  done  by  an  officer  on  watch  in  the  way  of  guarding  and  protect- 
ing the  freight  is  done  within  the  line  of  his  duty.  Captain  Leathwa 
lifld  retired  to  bed  Just  befi>re  the  boat  reached  Batf)n  Rouge.  The 
mate  was  then  called  and  took  chaise  of  the  boat.  He  landed  the  boat 
at  Baton  Rouge,  and  just  above  this  point  the  mate,  thinking  some  of 
the  crew  were  about  going  into  the  whisky  barrels,  thi-ew  the  pine  knot 
fliat  knocked  out  the  plaintifTs  eye.  Whisky  had  been  abstracted  on 
the  previous  trip  of  the  boat,  and  the  mate  was  on  the  lookout  for  a 
repetition  of  the  offense.  Captain  Leathers  said  in  the  presence  of  the 
<^rew  that  stealing  whisky  had  to  be  stopi)ed,  and  the  mate  threatened 
the  crew  with  broken  heads  on  this  account  The  capt^n  and  the  mate, 
therefore,  put  their  heads  together  to  devise  some  means  to  stop  the 
stealing  of  whisky.  The  boiler  dock  overlooked  the  main  deck  where 
ttie  whisky  was  stowed  on  the  guards,  and  this  was  the  point  from  which 
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they  kept  a  lookout  with  their  pile  of  pine  knots.  These  pine  knots 
were  placed  there  tor  the  purpose  of  protecting  the  whisky,  and  Captuin 
Jjeathers  must  have  known  the  fact,  for  it  is  very  improbable  that  the 
mate  had  pine  knots  carried  up  to  the  boiler  deck  at  the  hour  in  the 
morning  when  he  was  called,  just  below  Baton  Rouge,  to  go  on  watch. 
But,  be  this  as  it  may,  the  mate  was  on  watt^h  at  the  time  he  threw  ttie 
pine  knot,  and  it  matters  not  whether  he  did  the  act  with  Captain 
Leathers'  consent  or  knowledge  or  not  He  was  in  the  performance  of 
Mb  duty  of  keeping  guard  over  the  freight  on  the  boat  when  he  did  the 
injury,  and  his  employei's  are  reaponsiblo  for  the  consequences  of  his 
act  The  mate  chose  the  throwing  of  pine  knote  as  a  means  of  carrying 
out  his  orders  to  guard  this  wliisky,  and  the  owners  are  responsible  for 
hie  negligence  or  imprudence  in  making  such  a  selection." 

Now,  the  error  of  tliis  argument  lies  in  assuming  as  facts  certain  as- 
sertions which  are  wholly  unsupported  by  evidence. 

There  is  not  a  particle  of  proof  that  the  mate  had  ordere  to  guard 
the  wliisky,  or  that  he  was  put  on  duty  as  a  watchman,  or  that  he  and 
the  captain  put  their  heads  together  to  devise  some  means  to  stop  the 
Btealiug  of  whisky,  or  that  tlio  throwing  of  pine  knota  was  chosen  by 
the  mate  as  the  means  of  carrying  '>ut  liis  nrtiers  to  guard  the  wliiaky. 

Peter  Rieley,  the  mate,  was  on  watt'h,  that  is,  he  was  on  duty  as  mate. 
He  was  not  the  watchman  of  the  boat.  At  the  time  plaintiff  received 
the  hijury  there  was  a  regidar  watchman  on  duty  on  tlic  main  deck. 
There  is  not  a  particle  of  evidence  that  it  is  part  of  the  usual  duties  of 
a  mate  to  guard  the  whisky  or  to  throw  pine  knots  from  the  boiler 
deck  to  the  main  deck.  And,  as  before  remarked,  the  mate  received 
from  the  captain  no  spwial  orders  to  perform  this  duty.  The  captain 
not  only  gave  no  such  oi-ders,  but  he  was  in  utter  ignorance  of  the  whole 
afbir. 

The  c^ptwn  was  master  of  the  boat  The  at*  was  not  done  imder  his 
ordere  or  with  his  knowledge  or  consent.  And  the  duties  of  the  mate, 
in  this  regard,  were  no  greater  from  the  eiR-umstance  that  the  captain 
had  retired  to  bed. 

Our  conclusion  is  that  the  mate  was  not  acting  within  tlie  s<.'ope  of  his 
employment  at  the  time  he  committed  the  crime;  and  the  plaintifT,  who 
was  employed  as  a  roustabout  on  the  stwimboat  Natehez,  cannot  re- 
cover against  appellants,  the  owners  of  said  boat,  for  the  damages  sus- 
tained by  him  in  consequence  of  said  offense.  Masters  and  employers 
are  answerable  for  the  damages  occasioned  by  their  aeri-ants  "  in  the 
exercise  of  the  functions  in  which  they  are  employed."  TUb  responsi- 
bility, however,  "only  attaches  when  they  might  have  prevented  the  act 
which  caused  tlie  damages  and  have  not  done  bo."    Re\i»ed  Code,  2320. 

The  authorities  cited  by  plaintiff,  to  wit:  Whaitwn  on  Negligeoee,  par- 
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agraph  171;  46  N.  Y.  23;  12  AUen  52;  50  Mo.  104;  11  Ameripan  Rcporte 
*K;  21  Ohio  518;  Shearmaa  aDd  Redfleld  on  Negligence,  paragraph  65, 
and  17  WaUace  557,  all  proceed  on  the  theory  that  the  act  of  the  ser- 
Tant  i8  done  nithiii  the  general  scope  of  his  employment.  This  is  good 
law,  but  the  ease  disclosed  by  the  record  does  not  c<ime  within  the  pro- 
Tiaion  therecif. 

It  ia  therefore  ordered  that  the  judgment  herein  against  Thomas  P. 
Leathers  and  Anthony  Pauley,  the  owners  of  the  ateamtwat  Natchez,  be 
set  aside  and  annulled,  and,  as  to  them,  that  plaintifTs  demand  be  re- 
jected with  costs  of  both  courts. 

The  Oiief  Justice  dissents,  and  reserves  the  right  to  file  bis  reanons 
hereafter. 

Behearing  refused. 


A.  Sower  vs.  W.  A.  Johnson  et  al. 

On  thQ  thirty-flrat  of  Jatiuiiry.  tRTO,  (iie  iilalntlfT  r^mircd  tnim  Dru'v.  HhupHon  It 
Co..  mnrchajils  ot  Llvwrpool,  a  telnitrftphip  dlniJHtph  offcrlnit  for  salnflvp  hnndtrd 
bales  of  good  mlddline  cotton  at  a  certain  pri(«  t)er  pound,  ami  oftRrlng  t<i  bold 
(he  Buinc  if  overed  by  a  pruiier  murKln.  The  iilulntifT  thfreuiion  ("uniiiiuni- 
rated  thp  dlBpntfli  (o  sovural  partli-a,  to  wit:  W.  A.  Jobnaon.  Hiiith  Allimin  k  Co., 
B.L.  Adams  A  Son,  snii  L.  N.  Lane,  whosnvornllyiwrced  to  take  oachone-Iourtk 
of  th)  eoUiiu,  lUid  eaxh  d-iiciHU^-d  In  the  bands  ^.I  tbn  plnintiiT  a  margin  of  ti-n 
dollam  i)er  hale  on  bla  share.  FlatntllT  promptly  notlfli^d  Brur'e.  Rimptnn  A  Cn. 
o[  thn  aoiT^ptanveot  thitir  oITer.  and  remitted  tn  thnm  thi*  neveml  funis  nut  U|ib7 
tho  dufEndanta  as  inaFRSns.  The  order  was  Ulled  in  aLi^ordanec  wltli  the  attreo- 
nienl.  and  the  <MtCon  was  held  by  Brur-e,  Kimi.son  A  Co.  In  tbu  name  uf  the 
plaintiff.  In  March,  itno.  Lanp  orderpd  his  nbatv  of  thp  eotton  to  be  sold,  whlph 
was  done.  rpeultin((  in  a  loaa  which  bit  paid  to  plalnlifT. 

Th*  defendanis  eonlinued  to  hold  their  eotton  jnlil  July,  JtiTii,  when,  the  jitUv  oI  the 
article  bavins  deelined  to  a  point  whii*h  rendered  thi-nrfKinal  mnr<(In  an  InnnOI- 
cieat  BHCurity.  Bruce,  Slmpiou  A  Co.  teleersphed  the  plaintltr  for  adilltional 
maniln.  This  domaad  was  Gommunlcati>d  to  dvfondanls.  who  ri.-f used  toenmidy. 
whereupon  Bruc'!.  Simpson  tc  Co.  sold,  alsii  at  a  low.  which  plaint  I  IT  [luid  tor, 
and  for  the  loss  he  sues  thu  defenilonts.  each  tor  a  srxvitliHi  »am.,with  interest  at 
eiicht  per  cent  from  the  fourteenth  of  Novomber.  m70. 

The  attitude  in  which  the  iilalntiff  stood  in  this  transiietlfin  Bo.'ins  lo  have  been  Ihnt 
of  the  common  aRcnt  of  two  prlnelpalK,  foreinn  as  rewarJs  iMich  other.  Ho  Is 
therefore  responsible  to  each  in  his  capacity  of  lucent. 

There  were  none  of  the  elpments  of  partnerablp  betwciun  the  several  piirties  who 
bouffbt  the  live  hundred  bales  of  cotton.  It  wna  not  a  joint  ndvi^ntu re  between 
the  parties,  as  the  evidence  shown.  Each  party  could  dispose  ot  his  share  with- 
out consulting  the  others.  Each  contracted  lor  hlmsi'lf.  and  Inti'ndiHl  in  no 
manner  to  tie  bound  (or  more  than  his  share,  which  he  might  sell  at  will  witliont 
affeetlnc  the  rightH  of  the  other  parties  or  being  controlled  iiy  them. 

Thedefense.on  the  whole,  has  no  force,  and  the  juilgmont  of  the  court  n  S'lo  atralnat 
defendants  is  affirmed,  with  a  modlllcatlon  in  the  rate  of  interest  HlloneJ,  which 
must  be  reduced  from  eight  per  cent  to  five  per  cent. 

APPEAL  from  the  Fourth  District  Court,  parish  of  Orleans.   Theard, 
J.     Breaiix,  Feniipr  £  Hall,  for  plaintiff  and  appellea      Thomas, 
ffiiH/pr  £  Oi-over,  R'.  M.  Baudoljih,  for  defendants  and  appellants. 
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Taliatrrro,  J.  This  controTPrey,  it  appears,  grew  out  of  tho  follow- 
ing state  of  facts: 

On  the  thirty-fli'st  of  January,  1870,  the  plaintiff  received  from  Bruce, 
ffimpeon  &  Co.,  merchants  of  Liverpool,  a  t«lpgraphic  dispatch  offering 
for  Bftle  five  hundred  balos  of  good  midiiling  coftdn  at  11|  pence  ster- 
ling per  pound,  aud  offeiing  to  hold  the  same  if  covered  by  a  proper 
margin.  The  plaintiff  thereupon  communicated  this  dispatch  to  several 
partitts,  and  the  defendants,  W.  A.  Johaaon,  Hugh  Allison  &  Co.,  R.  L. 
Adams  &  Son,  and  L.  N.  Lane,  severally  agreed  oitch  to  take  one- 
fourth  of  the  cotton,  and  each  deposited  in  the  hands  of  the  plaintiff  a 
niai^in  of  ten  dollars  per  bale  on  his  share  (one  hundred  and  twenty- 
flve  bales),  amounting  to  twelve  hundred  and  fifty  dollara  each.  PlMntifT, 
as  appears,  promptly  nutifled  Bruce,  Simpson  &  Co.  of  the  acceptance 
of  the  offer,  and  remitted  to  them  the  sevepal  sums  put  up  by  the 
defendants  as  inni-ginB,  The  order  was  filled  in  accordance  with  the 
agreement  and  the  wtton  was  held  by  Bruce,  Simpson  &  Co.  in  the  name 
of  the  plaintiff  for  accoimt  of  defendants.  In  March,  1870,  Lane  ordered 
his  share  of  the  cotton  to  be  sold,  which  was  done,  resulting  in  a  loea  of 
9654  23,  which  he  paid  to  plaintiff.  The  defendants  continued  to  hold 
their  cotton  until  July,  1870,  when  the  price  of  the  article  had  declined 
to  a  point  which  rendered  the  original  margin  an  insufficient  security, 
Bruce,  Simpson  &  Co.  telegraphed  the  plaintiff,  requiring  additional 
margin.  Tliis  demand  was  communicated  to  the  defendants,  who  re- 
fused to  comply,  whereupoq  Bruce,  Simpson  &  Co.  sold  the  cott^m  at  a 
loss,  which,  it  seems,  tho  plaintiff  paid,  and  for  this  loe.s  he  now  sues  the 
defendants.  He  claimed  from  W.  A.  Johnson  ?1902  72,  with  eight  per 
cent  interest  from  fourteenth  November,  1870,  from  Hugh  Allison  &  Co. 
91857  23,  with  lilte  Interest  from  the  same  time,  and  from  R.  L.  Adams 
&  Son  81853,  with  like  interest  from  the  same  time. 

The  answer  admits  that  the  defendants,  together  with  plaintiff,  agreed 
to  buy  the  prop<«ecl  lot  of  (cotton,  each  to  become  interested  to  the 
extent  of  one  undi^ided  fourth  part;  that  in  a  day  or  two  after  the 
plaintiff  Informed  them  that  the  offer  of  Bruce,  Simpson  &  Co.  had  been 
ttci-epted  tor  their  and  his  account;  tliat  a  margin  of  tt-n  dollars  per 
bale  was  required,  and  that  each  of  the  defendants  paid  to  the  plaintiff 
the  required  margin,  being  $1250  paid  by  each  of  them. 

They  allege  that  at  the  time  they  consented  to  pur<rhase  the  said  cot- 
ton it  was  understood  mid  believed  by  the  parties  that  the  plaintiff  was 
to  take  one-fourth  of  it,  and  that  the  name  of  Lane  was  never  men- 
tioned to  them  in  connection  with  said  purchase;  nor  was  it  ever  men- 
tioned imtil  long  after  the  purchase  and  sale  of  the  cotton  that  Lane 
had  any  interest  in  it,  and  they  declared  they  never  authorized  a  joint 
purchase  of  the  cotton  with  Lane. 


NEW  ORLEANS,  JANUARY,  1876.  11 

BunCF  t-B.  Johnson  ot  al. 

The  defendants  allege  they  have  beon  inrormed  and  bflU'Vf  the  fact  to 
be  that  at  the  time  the  eottoii  wjis  preteoded  to  be  piiroluiaed  by  Bruce, 
Suii|R)<ja  &  Co.  tlie  whole  lot  ol  cottoa  liad  been  bought  by  the  plaintiff 
iu  New  Orleans,  and  had  been  shipped  to  and  vun  afteiward  Hold  by 
Brxict;  Simpeoii  &  Co.  for  his  atfount;  that  a  portion  uf  the  <;ott()u  pur- 
porting to  have  been  sold  by  theiu,  or  the  whole  ot  it,  was  afioat  and 
had  nut  been  received  by  them,  and  was  not  in  thuir  possL-ssion  at  tlie 
date  ot  the  alleged  purchase,  but  had  been  previously  purchased  by  tlie 
sail!  plaintiff,  who  by  lalse  reprcseutations  had  indiufd  these  defend- 
ants tu  embark  in  this  adventure  to  save  hiniself  from  any  possible  loea 
OD  account  of  his  purehuaes. 

The  defendants  aver  that  after  the  date  of  the  alleged  purchase  E.  L. 
Adams  instnu.'ted  the  plaintiff,  who  had  assumed  eoutrol  and  manage- 
ment of  the  alventure,  U>  sell  or  order  to  be  sold  the  whole  of  said 
cotton  when  it  was  worth  in  Liverpool  12g  peiiw  per  pound,  but  that 
plaintiff  refused  to  do  so,  Thuy  allt^e  that  plaLatifT  ouglit  to  have  sold 
the  eiitton  at  that  time  if  he  had  as  agent  or  partner  authority  to  sell. 

The  defendants  deny  any  indc'btedness  to  the  plauitJS;  and  each  claims 
ftxiru  him  in  reconvention  tlie  sum  ot  $1250,  the  mat^pu  iu  which  by  talae 
representatiuna  he  induced  them  respectively  to  pay  to  him,  and  tlie 
further  sum  of  glOOO,  with  interest  on  both  sums  from  the  second  ot 
January,  1870. 
The  plaintiff  had  judgment,  and  the  defendanbt  have  appealed. 
It  is  pro;ier  to  inquire  what  kind  of  tumtract  did  these  pailies  enter 
into,  and  wliat  was  their  relative  position  toward  auih  other.  Bruce> 
Simpson  &  Oj.  propose  by  telegram  to  Bower  in  these  terms; 

"We  eon  offer  you,  euble<rt  to  your  reply  per  cable,  on  the  day  after 
the  receipt  ot  <iur  message,  five  hundred  bales  mi<ldling  Orleans  at  llj 
pence  per  pomid  here.  We  will  hold,  if  you  wUl  have  us  ewvered  for 
£1000." 

The  answer  of  Bower  is:  "  Your  cable  offering  ot  five  hundred  bales. 
cotton,  good  middling,  Orleans  classification,  at  llj,  and  to  be  held  eov~ 
ered  by  £1000  margin,  received  and  awcpted  by  my  tiiends.  I  remit  tha 
required  margin.  •  *  •  You  will  not  sell  unless  at  a  fair  profit.  *  *  • 
I  have  intorcsted  m  that  purchase  tour  parties,  each  125  bales,  with  the 
priiilf^e  of  disposal  of  his  share  whenever  required  to  do  so  by  cable."' 
Here  is  no  privity  between  Bruce,  Simpson  &  Co.  and  these  parties 
defendants.  Tlie  latter  go  into  the  adventure  at  the  instance  ot  and 
with  Bower.  They  paid  to  him  their  respective  margina,  and  looked 
alone  to  him  as  responsible  to  them  for  any  profits  that  might  accrue  to 
them  by  the  operation.  Bower,  on  the  other  hand,  was  the  person  alone 
with  whom  Bruce,  Simpson  &  Co.  dealt,  and  to  whom  alone  they  could 
look  tor  losses  they  might  sustain.    The  attitude  in  which  Bower  stood 
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seems  to  be  tliat  of  the  common  agent  of  two  principals,  foreign  as 
regards  each  other,  and  is  therefore  responsible  to  each.  "  Upon  the 
ground  of  general  convenience  and  the  jisage  of  trade,"  eoid  Judge  Story 
in  his  Treatise  on  Agency,  section  269,  "the  rule  haa  obtained  that  agcnta 
or  factors  acting  for  merchants  resident  in  a  foreign  country  are  held 
personaLy  liable  upon  all  contracts  made  by  them  for  their  employers; 
and  tliis  without  any  distinction,  whether  they  describe  themaetvefl  aa 
agents  or  not  in  tlie  contract.  In  such  a  ease  it  is  presumed  that  the 
credit  is  given  to  the  agents  or  factors;  and  the  ordinary  presumption  is, 
not  only  that  credit  is  given  to  the  agents,  but  that  it  is  exclusively  given 
to  them  to  the  exoueration  of  their  employers.  Still,  however,  this  pre- 
sumption is  liable  to  be  rebutted,  either  by  proof  tliat  credit  was  given  to 
both  principal  and  agent  or  to  the  principal  only."  Newcastle  Manufac- 
turing Company  vs.  the  Red  Biver  Railroad  Company,  1  Rob.  145;  Thorn 
■\'s.  Tait,  ex.,  8  An.  8.  Was  there  a  partnership,  as  contended  by  plain- 
tiffe,  between  the  several  parties  who  bought  the  five  hundred  bales  of 
cotton  from  Bruce,  Simpson  &  Co.?  The  evidence,  we  think,  does  not 
sustain  this  pretension.  Bower,  in  his  testimony.  Is  clear  and  distinct 
that  it  was  not  a  joint  adventure  between  the  parties,  that  each  party  had 
this  right  to  sell,  dispose  of,  and  control  his  own  fourth  of  tho  cotton, 
or  about  124  bales,  as  he  pleased.  Allison,  in  Ids  testimony,  says: 
"  When  I  Agreed  to  taiie  a  fourth  interest  in  it,  neither  R.  L.  Adams  nor 
W.  A.  Johnson  was  present.  I  was,  however,  informctl  at  tliat  time  that 
they  had  taken  an  interest.  I  put  up  my  own  margin  m  a  check  for  the 
amount.  I  did  not  understand  tliat  I  was  responsible  for  the  mai^ns 
which  were  to  be  put  up  by  W.  A.  Johnson  and  R,  L.  Adams  &  Son,  1 
did  not  understand  myself  to  bo  in  any  event  liable  for  more  than  one- 
fourth  loss  on  that  cotton.  W.  A.  Johnson  and  E.  L.  Adams  &  Son  and 
myself  never  met  or  had  any  consultation  about  it  at  or  any  time  shortly 
afterward."  To  the  same  purport  is  the  testimony  of  W.  A.  Johnson; 
and  it  was  admitted  that  R.  L,  Adams,  as  a  witness  for  the  defendant, 
■would  testify  to  the  same  effect  that  Allison  and  Johnson  did.  We  think 
Jt  resulte  from  the  entire  evidence  that  there  was  not  a  partnership. 
Some  of  the  essential  elements  of  the  contract  of  partnership  were  want- 
ing. In  going  into  the  adventure  it  appeare  clearly  that  each  party  con- 
tracted for  himself,  and  intended  to  be  in  no  manner  concerned  with  the 
contracts  of  the  others,  neither  participating  in  nor  intending  to  be  bound 
by  them.  It  is  objected  by  defendants  that  Bower  sold  his  interest  to 
Iiane.  This  did  not  place  them  in  any  more  onerous  condition.  Either 
of  the  defendants  might  have  sold  his  interest  to  a  third  party  without 
affecting  the  rights  of  any  of  the  other  parties.  They  place  it  on  the 
ground  that  the  parties  had  the  right  to  select  their  partner  in  the  ad- 
venture.   But  as  there  was  no  partnership  this  objection  has  no  weight. 
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The  allegation  of  the  defendants  In  their  answer,  that  the  cotton  sold 
by  Bruce,  Simpeon  &  Co.  was  in  reality  cotton  purchased  by  Bower  In 
New  Orleans,  and  shipped  by  him,  and  that  a  part,  if  not  the  whole  of  it 
was  afloat,  aad  not  received  by  Bruce,  Simpson  &  Co.  at  the  time  they 
pretended  to  sell,  la  wholly  unaustained  by  the  evidenca  The  fontrary 
is  fully  proved  by  abimdant  testimony.  The  defense,  on  the  whole,  is 
without  force,  except  the  denial  of  the  plaintiff's  right  to  recover  from 
them  eight  per  cent  interest,  as  awarded  him  by  the  district  court.  In 
this  respeot  the  Judgment  must  be  amended. 

It  is  therefore  ordered  that  the  judgment  appealed  from,  so  far  as  it 
condemned  the  defendants  to  pay  eight  per  cent  interest  on  the  amounts 
decreed  against  them,  be  annulled  and  reversed,  and  in  lieu  of  eight  per 
cent  it  is  now  ordered  that  the  judgment  be  amended  by  decreeing  the 
defendants  to  pay  on  the  several  sums  aforesaid  five  per  cent  interest, 
uid,ae  thus  amended,  that  the  judgment  of  the  district  court  be  afilrmed. 
The  defendants  pay  costs  in  the  lower  court,  the  plwntift  and  appellee 
those  of  this  appeal  This  decree  disposes  of  the  defendants'  plea  in  re- 
convwition. 

Behearing  refused. 


Tbhfi^  8.  CooNS  vs.  John  W.  CAmioN  kt  al. 

The  defend  BDta.  being  only  trustees  or  agenta  tor  the  pereons  owDlng:  the  steamer 
Katie,  are  not  in  a  position  to  stand  in  judgment  for  the  owners  ot  the  boat.  It 
there  bas  been  a  derelioUon  of  dutr  on  the  part  ot  the  trnsteee.  the  jilaintllt.  it 
wonld  aeem.  oocapiee  the  rather  anomalous  attitude  of  sulnc  others  (or  a  nes- 
lect  ot  dutr  tor  whieh  be  is  equally  culpable  himBelf  aa  oo-asent  or  trustee. 

APPEAL  from  the  Superior  District  Court,  parish  of  Orleans. 
Boicfcjjis,  J.  Alfred  Shaw,  Thomas  Sunton,  and  F.  S.  Earhart,  for 
plwitiff  and  appellant.  Beiitinck  Egart,  and  Rantkilph,  Singleton  S: 
Brovsne,  for  defendants  and  appelleee. 

TMJAPiiBRO,  3.  The  plaintiff  alleges  that  he  is  owner  of  the  Interest  In 
and  claim  against  the  steamboat  Katie  formerly  held  by  J.  Hnckney 
Smith,  estimated  at  87836  82,  reduced  by  payments  to  S3036  82,  which 
remains  due;  that  the  Eatie  was  sold  at  marshal's  sale,  and,  by  agree- 
ment  among  the  creditors  of  the  boat,  William  Fagan  became  the  pur- 
chaser,  acting  in  their  interest,  and  subsequently  sold  the  boat  to  John 
¥.  Cannon,  who  executed  a  mortgage  on  the  boat  and  bound  himsell  to 
pay,  from  the  earnings  of  the  boat,  the  said  claim  now  held  by  Coons; 
that  a  committee,  composed  of  the  said  Fagan,  Edward  Conery,  P.  G, 
Kgly,  and  D.  C.  McCan,  and  the  plaintiff,  were  appointed  by  the  mort- 
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gogr  preditoTB  of  the  bont,  and  mxififiiizcd  by  said  Cannon,  who  bimnd 
himsolt  that  the  aairt  committee  shoidd  take  charge  and  mistody  of  the 
boat,  put  on  board  a  master  and  clerk,  the  latter  of  whom  was  to  take 
<-harge  of  the  earnings  of  the  boat,  make  elatemenls  <if  tho  euminge  and 
exponaos  of  each  trip,  and,  after  paj-ing  lawyers'  fees,  posts,  running  ex- 
pmacB,  InBiironce,  and  repairs,  turn  over  the  rfmaiuder  to  the  said  com- 
mittee whenever  he  shall  have  five  thousand  dollars  <in  hand.  The 
]»laintiff  avers  that  smd  Cannon  has  failed  to  comply  with  the  stipiila- 
tiona  he  made  in  this  contract,  and  charges  that,  through  the  fraudulent 
action  of  the  said  Cannon,  to  the  full  knowledge  of  Pagan,  Coneiy,  and 
MeCan,  and  by  their  connivance,  the  earnings  of  the  boat,  amounting 
to  slxty-flve  tliousand  dollars,  have  been  divert^il  and  are  imaueounted 
for;  that  Cannon  is  indebted  to  him  for  his  proportional  amount  of  net 
revenues,  twenty-two  thousand  dollars;  for  ?3036  S2,  for  which  he  claims 
a  privilege  on  the  boat;  that  said  Pagan,  Cannon,  Ooncry,  and  McCan 
are  boiuid  hi  luiVulo  for  forty-flvo  thousand  dollars  damages.  He 
prays  judgment  in  sulidii  against  all  tlie  parties  for  $3036  82,  with  recog- 
nition of  privilege  against  J.  W.  Cannon  for  twenty-two  thousand  dol- 
lars, and  against  all  the  parties  in  siiUdo  for  furty-tlve  thousand  dollars 
damages.  He  prays  for  a  writ  of  injunction  against  the  defendants,  re- 
straining the  defendants  from  selling  the  boat,  and  for  a  writ  of  seques- 
tration to  prevent  the  removal  of  the  boat  from  the  jurisdiction  of  the 

The  defendaDts,  Pagan,  Oonery,  and  Mt<;an,  filed  an  exception  to  this 
suit  on  the  ground  that  plaintifTa  petitjrm  sets  out  no  eaitse  of  action 
agj^nst  them;  that  they  are  mere  tru.^teea  or  agents  of  a  number  of  per- 
sons who  are  owners  of  tlie  steamboat  Katie,  as  shown  by  plaintifTa  pe- 
tition, and  liave  no  authority  to  stand  in  judgment  for  tlie  owners  of  the 
boat;  that  plaintiff  is  estopped  from  proseciiting  tins  suit,  inasmuch  as 
he,  with  the  appearci-s,  is  one  of  the  i-eprosentatives  of  the  owners  of  the 
steamboat  Katie,  and  this  suit  is  intended,  and  has  the  effect,  of  pre- 
venting appearers  and  the  said  plaintiff  from  performing  tlie  duties  they 
assumed  In  the  document  annexed  to  his  petition  and  marked  B,  and 
that  tlie  plaintiff,  as  one  of  the  representatives  of  the  ownere  of  the  boat, 
winnot  sue  his  eo-agenta  or  repi-esentatives  tor  his  own  neglect  of  duty, 
nor  could  ho  liavc  any  cause  of  action  against  Lis  principals. 

The  judgment  of  the  lower  euiut  sustained  tlie  exception,  dissolved 
the  injunction,  and  dismissed  the  case  as  of  nonsuit. 

The  plaintiff  appealed. 

We  think  the  judgment  appealed  from  con-ect  It  is  clear  the  defend- 
ants are  only  trustees  or  agents  for  the  persons  owning  the  steamer 
Eotie.  This  is  shown  by  the  plaintilTs  own  allegations  in  hia  petition. 
The  defendants  are  not  in  a  position  to  stand  in  judgment  tor  the  owners 
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ol  the  boat  If  there  has  boon  a  deruliction  of  duty  on  the  part  i)r  th« 
trustees,  the  plaintiff,  it  would  seem,  owupios  tho  rather  anumaloua  at- 
titude of  suing  others  fora  ncglei'.t  of  duty  tor  whieh  he  ia  equally  eulpji- 
ble  himself.  J.  W.  Cannon,  i^»iiist  whom  the  plaintifT  jirayB  juilgmont, 
»  not  before  the  eimrt. 

For  these  reasons  it  is  ordered  that  the  judgment  of  tho  district  court 
be  affinned  with  eosts. 

Behearing  refused. 


CiTV  OF  New  Obleans  vs.  Mbs.  C.  Adams. 

tbe  llmltotioD  lor  (uklos  an  appeal  fixod  in  nrtiele  KO  ul  tbu  CchIo  of  Fiactic^u  is  in 
Ihe  ontaro  of  a  preseription. 

If  plaiDtiD  and  appellee,  who  ie  neither  b  minor  nor  an  aljsentoo,  is  iwrmilt.>dtoBlo 
in  thia  court,  aa  he  wJRhps  to  ilu.  the  transerlpt  of  Ihin  •■hhi-  aod  Ihi^  pruyuc  li>r  an 
amendment  of  the  judKinentot  theuourt  below,  one  ymr  and  eiichl  months  altur 
the  appellant  has  abandonnd  her  appt^l.  It  would  in  I'fTi'et  be  an  ai)|)rnl  liroucht 
to  this  ouurt  to  obtain  a  rpvistun  of  the  judiKincnt.  notwIthetandinK  tlii;  poHilivii 
languaee  of  article  iwj  ol  the  Code  ul  I'raetlee. 

Article  991.  alliiwinK  an  appelleo  to  join  in  the  appeal  and  virtually  to  be<'<>ine  an 
ippelUnt.  must  be  construed  with  relorence  to  article  BUS.  which  succeeds  it.  and 
which  dixlaresthal  eseept  in  rcKBnl  ti>  minors  and  aliBi-nti-i-s  no  anpcnl  will  lie 
after  one  year  from  tho  time  a  juddment  is  rendered.  This  view  ol  the  law  ia 
confirmed  by  article  G94. 

The  appellee  therefore  cannot  obtain  from  this  court  thpdpsir.nl  ri'Kcf.  K<i  rov^lilitn 
of  the  judi;menluan  now  be  had  Id  his  behalf,  bueauac  the  trauw-rlpt  woa  llll^d 
too  late. 

A  J  All  trom  the  Superior  District  Court,  pariah  of  Orleans. 
HaickitiH,  J.  tki.miii:l  P.  Blaiir,  AssistaDt  City  Att*)rney,  for  plaintiff 
and  appellant    J.  LiringKton,  for  defendant  and  appellee. 

Wyl¥,  J.  In  this  suit  the  city  of  New  Orleans,  on  a  demand  ff)r  taxes 
against  the  defendant  of  some  eight^'on  hundred  dollars,  e<.>nflimod  a 
default,  and  judgment  was  entered  up  for  only  one  hundred  and  eighty- 
aii  dollars.  Why  the  default  was  confirmed  only  for  thia  small  amount 
Ibe  record  does  not  disclose. 

This  judgment  was  rendered  on  the  twelfth  day  of  November,  1873, 
and  it  was  signed  five  days  thereafter. 

On  the  twenty-sixth  day  of  D»x;emk>er,  lfl73,  defendant  obtained  an 
order  of  appeal,  returnable  on  the  third  Monday  of  January,  1874,  al- 
leging in  her  petition  for  appeal  that  notice  of  tbe  judgment  confirming 
the  default  waa  only  served  on  her  on  the  nineteenth  of  I>ecember,  1873, 
"as  appears  from  a  copy  of  s>ald  notice  herewith  filed,  which  judgment 
was  for  the  sum  of  eighteen  hundred  and  sixty  doUare,  with  ten  per 
cent  interest  from  July  31, 1873." 
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Tlie  third  Monday  in  January,  1874,  the  return  day  for  the  appeal,  ar- 
rived and  appellant  tailed  to  file  the  transcript. 

On  the  sixteenth  of  September,  1875,  one  year  and  eight  months  after 
the  return  day  had  passed,  the  appellee  filed  the  tranHoript  of  appeal, 
and  filed  subsequently  an  answer  praying  t(>r  an  amendment  of  the 
Judgment  so  as  to  inei-ease  it  to  eighteen  hundred  and  sixty  dollars. 

The  appellant  now  moves  to  dismiss  this  appeal,  because  the  record  is 
flled  one  year  and  eight  months  after  the  retuni  day  and  the  abandon- 
ment thereof  by  herself,  and  nearly  two  years  after  the  judgment  was 
rendered  by  the  court  helow.  The  evident  object  of  the  appellee,  who 
has  filed  the  transcript  and  joined  in  the  appeal  at  this  late  day,  is  to 
obtain  a  revision  of  the  judgment,  so  as  to  have  cortected  an  evident 
error  made  in  entering  up  ju<igmeut  for  only  one  hundred  and  eighty- 
six  dollars  when  confirming  the  default  against  defendant  in  this  tax 
Buit  for  eighteen  hundred  and  sixty  dollars. 

Now,  if  this  practice  is  tolerated,  a  judgment  which  was  rendered 
nearly  two  years  ago,  and  the  appeal  from  which  was  abandoned  one 
year  and  eight  months  ago,  will  be  open  for  revision;  and  appellee, 
by  joining  in  the  appeal  and  btHMiming  thereby  virtually  an  appellant, 
will  be  able  to  get  a  remedy  for  the  error  it  complains  of  in  the 
judgment,  which  it  eould  n^'  get  by  a  direct  appeal  taken  at  the  timo 
this  record  was  made  out  Furthermore,  if  the  view  of  the  articles  of 
the  Code  of  Practice  on  the  subject  of  an  appeal  taken  by  appellee's 
counsel  bo  correct,  that  there  is  no  limit  within  which  the  appellee  is 
bound  to  file  the  record  together  with  hia  answer  praying  on  amend- 
ment of  the  judgment  in  hie  behalf,  the  result  will  be  that  appellee  in 
this  case  could  have  delayed  five  or  t«n  years  longer  before  filing  the 
transcript  together  with  an  answer  praying  an  amendment  of  the  judg- 
ment; indeed,  it  would  never  be  too  late  to  obtain  a  revision  ot  this 
jui^^ent,  unless,  perhaps,  this  court  would  decline  to  do  so  after  a 
period  of  ten  years,  when  the  judgment  itself  would  be  barred  by  pre- 
scription. But  this  barring  by  preacription  in  the  lower  court  might, 
from  period  to  period,  be  arrested  by  a  revival  of  the  judgment,  and 
thus  the  right  to  enjoy  an  appeal  or  to  have  a  judgment  revised  in  a  ease 
like  this  might  remain  to  the  appellee  as  long  au  desirable;  the  judg- 
ment might  remain  open  for  revi^on  indefinitely;  or,  after  delaying  the 
matter  tor  yeais  and  after  all  apprehension  of  having  tlie  judgment  re- 
vised had  passed  from  the  mind  of  the  appellant,  the  appellee,  it  he 
chose,  could  file  the  transcript  and  prayer  for  an  amendment  of  the 
judgment,  have  the  cose  submitted  to  and  decided  by  the  appellate 
court  without  any  opposition  on  the  part  of  the  appellant,  who  would 
be  in  utter  ignorance  of  the  proueeding  hi  the  appellate  c  purt 

Such  a  theory  cannot  be  founded  in  law;  it  cano't  I'mrly  be  deduced 
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from  the  artide«  of  the  Code  ot  Practice  on  tile  subject  of  appeals,  and 
it  IB  repugnant  to  the  poUcy  of  all  eouEtries,  which  enact  laws  of  pre- 
scription on  the  prinriple  that  the  public  have  an  tatereet  in  requiring 
litigation  to  end  at  some  time. 

The  limitation  for  taking  an  appeal  tUed  in  ai-ticlc  593  of  the  Code  of 
Praetlce  is  in  the  nature  of  a  preaoriptlon.  It  says:  "  No  appeal  will  lie," 
except  as  regards  minora  and  absentees,  "  after  a  year  has  expired,  to  be 
eomputed  from  the  day  on  whit-h  the  final  judgment  was  rendei-ed." 

Now,  if  appellee  la  permitted  to  file  the  transcript  and  the  prayer  for 
an  amendment  of  the  judgment  one  year  and  eight  months  after  the  ap- 
pellant has  abandoned  her  appeal,  will  there  not,  in  effei't,  be  an  appeal 
brought  tu  this  court  and  will  there  not  be  the  revision  of  a  judgment, 
notwitbstaoding  the  positive  language  of  article  593  just  quoted  ? 

Article  592,  allon-ing  an  appellee  to  join  in  the  appeal  and  virtually  to 
become  an  appellant,  must  be  eonstnied  with  reference  to  article  59S, 
which  succeeds  it,  and  which  declarns  that  except  in  regard  to  minors 
and  ^jsentees  "  no  appeal  will  lie  "  after  one  year  from  the  time  a  judg- 
mMt  is  rendered.  And  the  next  article,  594.  conftrms  the  view  we  have 
taken,  that  an  appellee  cannot  join  in  an  appeal  and  in  effect  become 
so  appellant  by  filing  the  transcript  and  a  prayer  for  an  amendment  of 
the  judgment  after  the  time  tor  taking  an  appeal  has  elapsed. 

Our  conclusion  is  that  the  appellee  cannot  obtain  from  this  court  the 
desired  relief;  that  no  revision  of  the  judgment  can  now  be  had  on  be- 
half ot  appellee,  because  the  transcript  was  filed  too  late. 

The  appeal  is  therefore  dismissed  at  plaintiffs  costs.- 


No.  6291. 

City  of  New-  Ohleakb  vs.  the  HKtua  of  hk  St.  Romes. 

This  suit  fs  broDsht  itealnst  defendants,  delinquent  taxpayerB,  after  tliu  allised 
UBuai  publication  uf  notice.  The  advertisement,  under  tliestatute.  has  the  efTout 
of  a  citation  duly  Bervod.  and  It  Rhould  be  Bubjeet  to  tliesBme  rales  Bfitho  citation 
or  whlcb  It  Is  the  oiuivaleaL  Notice  published  to  the  "  Heirs  of  8t.  Romes  "  was 
notaleftalcKatlontoKuicene.  Victor,  and  ErmanuudcBt-BomeB.  the  appellimts. 
It  was  too  ludeflolte  to  amount  to  a  citation  to  any  one. 

APPEAL  from  tlie  Superior  District  Court,  parish  of  Orieans. 
Batokine,  J.  George  S.  Lacey,  City  Attorney,  and  Samwl  P.  Blanc, 
Asaistant  CSty  Attorney,  for  plaintifT  and  appellee.  E.  Filkiil,  for  de- 
fendants and  appellants. 

Wily,  J.  The  city  of  New  Orleans,  after  the  usual  publication  of  no- 
tioe  to  delinquent  taxpayers,  confirmed  in  the  Superior  District  Court  a 
default  against  the  heirs  of  de  St.  Bomes,  and  rendered  )u<^ment  for 
1510  for  taxes  due  the  city  for  the  year  1871. 
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Tbe  City  ot  New  Orteaua  vh.  tta«  Heira  ol  d«  St  Bomee. 

From  this  judgment  Eugene  de  Bt  Bomes,  Victor  de  St  Bomes,  and 
Snatmoe  de  St  Boomb  have  appealed. 

Ta  thie  court  appellants  have  filed  an  assignment  ot  errors,  the  moat 
Important  objection  being,  the  notice  publiahed  did  not  mention  tfafir 
aianea;  It  only  designated  defendants  as  "  Heirs  of  de  St  Bomee." 

(The  advfflHsement,  under  the  statute,  has  the  effect  of  a  dtation  duly 
served,  and  it  should  be  subject  to  the  same  rules  as  the  <^tation  of 
which  it  is  the  equivalent  City  of  New  Orleans  vs.  Heirs  of  Schmidt, 
10  An.  771.  Notice  published  to  the  "  Heirs  of  de  St  Bomes  "  was  not  a 
legal  citation  to  Eugene,  Victor,  and  Ermaoce  de  St  Bomes,  the  appel- 
lants. It  was  too  indefinite  to  amount  to  a  citation  to  any  ona  The 
ju(ll(^eDt  must  therefore  be  reversed. 

It  la  thwefore  ordered  that  the  judgment  heroin  be  set  aside  and 
Annulled  at  the  costs  of  appellee. 

Behearing  refused. 


No.  6030. 

Alexis  Bibet  yb.  J.  Coktberas  bt  al. 

Vhe  motion  to  diEmlae  the  Apiieal  must  prevail,  because  the  matt' 

the  owDershlp  ot  the  groceries  seiEed.  and  the  v^ue  thereof  la  far  below  the 
jnrlsdlcUon  of  tblBoaiirL  The  demand  tor  Ave  handred  doUsFe  dtuuMces  was 
•Tidently  made  to  give  this  court  a  jurlsdlotion  It  did  not  othorwlBB  have. 

APPEAL  from  the  Third  District  Court,  parish  of  Orleans,  jtfewnfer, 
J.  CharleH  Louqte,  for  plaintiff  and  appellant  .  W.  E.  Miirphy,  for 
-defendant  and  appellee. 

Wylt,  J.  The  defendant,  Frangois  Ferran,  having  judgment  in  the 
Fourth  Justice's  Court  against  J.  B.  Bufaux  for  one  hundred  dollars, 
caused  execution  to  issue,  and  the  constable,  J.  Contreraa,  seized  a  lot 
of  groceries.  Thereupon  the  plaintiff,  Alexis  Bibet,  claiming  to  be  the 
owner  of  the  property  seized,  sued  out  this  injunction  in  the  Third  IMs- 
trlct  Ooiu1>  allying  the  value  of  said  property  to  be  3400,  and  alleging 
<lamag<^  in  the  sum  of  $500.  The  court  came  to  the  conclusion  the  act 
■ot  sale  whereby  the  defendant  In  execution  conveyed  to  plaintiff  the 
Srooerles  in  question  was  a  mere  simulation;  and  it  dissolved  the  In- 
junction with  ten  per  cent  damages.    Plaintiff  appealed. 

Defendants  now  move  to  dismiss  the  appeal  on  several  grounds;  one 
only  need  be  noticed,  to  wit:  The  matter  in  dispute  is  less  than  9500, 
and  this  court  is  without  jurisdiction. 

This  motion  must  prevail,  because  the  matter  in  controversy  is  the 
owneiship  of  the  groceries  seized,  and  the  value  thereof  Is  far  below 
the  jmisdiotlon  of  this  court  The  demand  for  $500  damages  was  evi- 
<Iently  made  to  give  this  court  a  jurisdiction  it  did  not  otherwise  have. 
21  An.  193;  24  An.  117;  26  An.  673.    Taking  this  view  of  the  motion,  It 
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betytmes  unnecesBary  to  examine  the  merits  upon  vhlcli  also  (he  caae 
ms  iBiibttiltt^d. 

It  i8  therefore  ordered  tliat  the  appeal  heretta  lie  dtamlsBed  st  Appel- 
fiuits'-coAa. 


IMiaurltig  nfused. 


jBBflE  R  PowBLL  ve.  Factobs'  AMD  TaAEEBs'  Inbukance  Company. 

This  te  an  action  on  an  open  river  poUcy.  It  woe  proved  that  tho  oorn  lost  on  the 
Lizzie  Qill  In  January.  1870,  waa  vorth  the  amount  olalmed  by  plaintiff,  Tlie 
detenie  ia  that  the  Inanranoe  dtd  not  attach  to  tbta  conslftnment,  beonaae  plain- 
tiff tailed  to  make  returns  ol  certain  produoe  reeelvBd  by  bin  prevloully.  aa 
reauired  by  tho  condition  of  the  eontraet  annpxed  to  the  polloy. 

Ttnenuttmt.  vlthonttbe  knowledtte  ot  plaintiff,  his  derk.trhoaedaty  Was  to  malce 
retarna  to  detendanta  of  alt  BhlpmHOW  covered  by  the  policy.  ne(rl*ted  to  report 
mrtsln  oonalgnmentB  of  produce  which  were  made  to  plaintiff  In  Auguat  and 
December.  lOT.  Detenduita  wei-e  aware  of  this,  but  continued  to  do  husinees 
with  plaintiff  nntll  the  eiiteonth  of  March,  is?o.  when  the  polloy  was  oanoeled,  le- 
celvlnn  In  the  moautlnie  premlumB  amountins  In  the  asKTeiiate  to  tww  17. 

From  this  statement  of  facts  there  flow  two  propoeitious  which  seem  to  be  inevita- 
bly oorreCt: 

nnt— II  the  breach  of  oontnuA  now  complained  of  ^Ki/ocA)  avoided  It,  resDondenta 
ahoniil  return  to  plaintiff  the  premiums  rocelved  subsoqaeDtlo  said  avoidance. 

Second— If  the  contract  of  Insuranoo  was  voidable  on  account  of  the  delinqnencleBot 
plaintiff  in  August  and  December,  ism.  and  respondents,  with  full  bnowledse 
thereof,  delayed  eancellnfi  the  policy  until  the  sixteenth  of  March.  1H7D.  reoalvlns 
thereunder  a  large  amount  of  premiums  In  the  meantime.  resgi'ondentB  should 
b«  faetd  little  for  the  lOsfioe  which  occurred  during  the  aame  period. 

Defnnclaata  oufiht  not  to  be  beard  asserting  the  nullity  of  the  contract  of  inBUfHDOe. 
whll«  accunling  the  premiuins— the  fruits  thereof— with  full  knowledge  ol  the 
failure  of  plaintiff  to  moke  returns  of  produce  for  August  and  December,  IMB. 

Sefendnnts  rail  In  the  attempt  to  draw  a  distinction  between  wbat  they  call  a  cotton 
contract  and  a  produce  contract,  alleging  that  forfeiture  attached  to  tho  latter  and 
not  tu  the  former,  because  plaintiff  always  mode  proper  returns  for  the  cotton 
Bblpped  to  them.  andtberefoKtthe  large  premiums  received  on  the  cotton  can  be 
retained,  becsuae  that  contract  remained  valid,  while  the  produce  contract  b«- 
nune  void  by  plalntilTB  failure  to  make  returns  of  produce  for  August  and  De- 
cember, 19W.  But  if  the  produce  contract  was  forfeited  at  that  time,  how  Is  It 
that  in  January,  February,  and  March.  18T0.  defendants  continued  to  receive  from 
plaintiff  returna  of  corn  consigned  to  him  ? 

Bnt.  in  tact.  It  is  not  found  In  the  record  that  there  were  two  distinct  contracts,  one 
for  ootto'n  and  one  tor  produce.  On  the  contrary,  there  was  but  one  contract  an- 
nexed to  the  open  policy  of  insurance,  and  It  is  known  as  "cotton  and  produce 
contract  No.  a,  under  open  river  policy  No.  33." 

Defendants  cannot  accept  the  trulta  of  a  contract  and  allege  Its  invalidity  forabreach 
thereof  known  at  tho  time  of  such  acceptance  of  the  fruits,  II  It  was  valid  to 
earn  premlnma.  It  remained  valid  to  bind  the  insurer  lor  losses  incurring  In  the 
meantime. 

But  plaintiff  la  not  suing  to  recover  the  insurance  on  the  abipments  of  January  and 
December,  IWa.  in  wblch  cases  he  failed  to  moke  proper  returns  and  payments  of 
preminma.  He  sues  on  the  loss  incurred  on  the  consignment  of  the  Liraie  Qill. 
for  wlileh  be  la  not  In  default  on  aoooont  of  not  having  made  the  proper  return. 
He  is  therefore  entitled  to  tho  amount  Insured  thereon. 

AITEAL  from  the  Fourth  Diatriet  Court,  pariah  of  Orleana     Theard, 
J.    Lacey  £  Butler  and  W.  W.  Edviards,  for  plaintiff  and  appellant, 
Gibeon  £  GrtI>8on,  for  defendants  and  appellees. 
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Wtlt,  J.  This  is  an  action  on  an  open  river  policy  (or  $3463  97,  the 
iosuranoe  on  a  lot  of  com  consigned  to  plaintiff  which  vaa  lost  on  the 
Lizzie  GUI  in  January,  1870. 

In  caae  it  should  be  held  that  said  policy  was  forfeited  by  plaintifTs 
failure  to  make  return  of  produce  received  in  August,  1869,  pursuant  to 
a  clause  of  the  contract  annexed  to  said  policy,  plaintiff  prays  that  the 
defendant  be  coodemncd  to  make  restitution  to  him  of  the  preminms 
paid  8ubs<>qucnt  to  that  time,  which  amount  in  the  aggr^;ate  to  !33999  27. 

Defendant  admits  the  execution  of  the  open  river  poUcy  No.  32,  and 
the  cotton  and  produce  contract  annexed  thereto,  but  alleges  that  in 
consequence  of  plaintiff^s  failure  to  make  returns  of  produce,  aa  required 
by  a  clause  of  the  contract  annexed  to  the  policy,  the  insurance  of  prod- 
uce under  eald  open  policy  was  rightfully  and  lawfully  declared  void  by 
the  insurer  at  the  time  plaintiff  proposed  making  a  return  of  Uie  1548 
sacks  of  com  shipped  on  the  Lizzie  Gill. 

Defendant  further  allies  that  as  plaintiff  made  due  returns  of  the  cot- 
ton received  by  him  the  insurance  thei-eof  was  valid,  and  the  premiums 
thereon  having  been  duly  earned,  respondent  should  not  be  required  to 
refund  them  to  plaintiff. 

It  is  proved  that  the  com  lost  on  the  Lizzie  Q  ill  was  woith  the  amount 
claimed.  The  defense  is  that  the  insurance  did  not  attach  to  this  con- 
signmeut,  bpcausi'  plaintiff  failed  to  make  returns  of  certain  produce 
received  by  him  previously,  to  wit;  in  August  and  December,  1869,  as 
required  by  the  following  condition  of  the  contract  annexed  to  the 
policy: 

"  And  it  is  a  condition  of  this  insurance  that  the  assured  shall  make 
returns  of  all  produce  and  merchandise  by  ea«b  boat  on  which  the  risk 
terminated,  and  monthly  returns  of  all  cotton  on  which  the  risk  may 
have  terminated,  according  to  the  printed  form  furnished  the  assured  by 
this  company,  and  the  premium  that  shall  have  accrued  thereon  shall  be 
paid  in  cash  at  the  beginning  of  every  month;  and  in  case  the  assured 
should  neglect  or  refuse  to  pay  the  premiums  in  cash  that  may  have  ac- 
crued at  the  beginning  of  every  month,  this  insurance  may  be  declared 
void  and  of  no  effect  by  the  insurer." 

It  seems  that,  without  the  knowledge  of  plaintiff,  his  clerk,  whose  duty 
it  was  to  make  returns  to  defendant  of  all  shipments  covered  by  the 
policy,  neglected  to  report  certain  consignments  of  produce  which  were 
niade  to  plaintiff  in  August  and  December,  1869.  Defendant  was  aware 
of  this,  but  continued  to  do  busineas  with  plaintiff  until  the  sixteenth  of 
March,  1870,  when  the  policy  was  canceled,  receiving  in  the  meantime 
premiums  amounting  In  the  aggrt^ate  to  93999  27.  There  arc  two  propo- 
sitions which  seem  to  be  inevitably  correct: 

First— If  the  breach  of  contract  now  complained  of  ipno/of^  avoided 


NEW  OKLEANf^  JANUARY,  1876.  21 

Powell  vs.  factors'  and  Tradara'  iDSUrance  CoinpoDsr. 

it,  reapondent  should  restore  to  plaiotiff  the  premiums  received  subse- 
quent to  said  avoidanee. 

Second — If  the  contract  o(  iMuranee  was  voidable  on  account  of  the 
delinquencies  of  plaintiff  in  August  and  December,  1869,  and  respondent, 
irith  full  knowledge  thereof,  delayed  canceling  the  policy  until  the  six- 
teenth of  March,  1870,  receiving  thereunder  a  large  amount  of  premiums 
in  the  meantime,  respondent  should  be  held  liable  for  the  losses  which 
occurred  during  the  same  period.  In  other  words,  if  the  conti-act  was 
vBlld  tor  the  earning  of  premiums  during  this  period,  it  was  valid  to 
cover  losses  which  occurred  during  that  time. 

Besides,  defendant  ought  not  to  be  heard  asserting  the  nullity  of  the 
contract  ot  Insurance  while  accepting  the  premiums,  the  fruits  thereof, 
with  full  knowledge  of  the  failure  of  plaintiff  to  make  returns  of  produce 
for  August  and  December,  1869. 

Defendant,  however,  attempts  to  draw  a  distinction  between  what  it 
calte  the  cotton  contract  and  the  produce  contract,  alleging  that  forfelt- 
nre  attached  to  the  latter  and  not  to  the  former,  because  plaiutlfT  always 
mode  proper  returns  tor  the  cotton  shipped  to  him.  And,  therefore,  the 
large  premiums  received  on  the  cotton  can  be  retained,  because  that  con- 
tract remained  valid,  while  tiio  produce  contract  became  void  by  plain- 
lifTs  failure  to  make  returns  of  produce  for  August  and  December,  1869. 
It  is  proved  that  subsequent  to  the  eighteenth  of  January,  1870,  the  time 
the  loss  in  question  occurred,  and  during  the  months  ot  January,  Febru- 
ary, and  M~arch,  1870,  there  were  several  consignments  of  com  received 
by  the  house  of  J.  K  Powell,  and  returns  of  the  same  were  made  to  and 
received  by  defendant  If  the  produce  contract  was  forfeited,  how  is  It 
that  In  January,  February,  and  March,  1870,  defendant  continued  to  re- 
ceive from  plaintiff  returns  for  com  consigned  to  him  ? 

But  we  do  not  find  in  the  record  two  contracts,  one  tor  cotton  and  one 
for  produce.  There  was  but  one  contract  annexed  t(i  the  open  policy  of 
Insurance.  And  it  is  known  as  "  cotton  and  produce  contract  No.  8,  un- 
der open  river  policy  No.  32." 

lu  that  contract  is  found  the  condition  quoted,  requiring  the  returns  of 
produce,  merchandise,  and  cotton,  and  the  payment  ot  pi-emiums  as 
therein  stated,  and  stipulating,  as  a  penalty,  that  for  neglect  to  pay  the 
accrued  premiums  at  the  beginning  of  every  month  "  this  Insurance  may 
tie  declared  void  and  ot  no  effect  by  the  insurer." 

Now,  whether  the  breach  ot  this  stipulation  by  plaintifT  in  August  and 
December,  1869,  resulted  in  the  avoidance  or  the  avoldability  ot  the  con- 
tract of  insurance,  it  is  Important  to  decide,  because,  in  either  case,  pWn- 
tar  will  be  entitled  to  relief. 

If  It  avoided  the  policy,  defendant,  as  before  remarked,  miist  return 
file  premiums  subsequently  received,  which  are  more  than  the  amount  ot . 
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the  ijisiiraDoe  demanded.  It  U  made  the  contract  of  ineurBUce  voidable^ 
the  Dullity  thereof  woa  without  effect  until  the  cMitract  was  caoceled  oa 
the  sixteenth  of  March,  1870,  which  was  nearif  two  months  after  the  loss 
in  queetioD  occurred.  But  tills  we  do  dedd^  that  defendant  will  not  b» 
heard  ip  allege  the  iDvalldlty  of  the  conttsct  of  InsuraBoe  b^  reason  of 
the  breach  thereof  by  plaintiff  in  August  aad  December,  1869,  in  order  to 
escape  the  loss  which  occurred  on  the  dghteenth  of  Jannaty,  1B70,  coi. 
the  ooosignment  of  ooin  on  the  Lisle  Gill;  because,  with  full  knowledge 
of  the  breach  aforesaid,  defendant  continued  to  reecf^tuze  the  oontract  ot 
insuruice  and  to  accept  premliuns  from  plaintiff  thereunder  until 
sixteenth  March,  1870.  Defendant  cannot  accept  the  fruits  of  a  coDtract- 
and  allege  its  invalidity  for  a  defect  or  breach  thereof  known  at  tho 
time  of  such  acceptance  of  the  fruits.  If  it  was  valid  to  earn  premiums, 
it  remained  valid  to  bind  the  insurer  for  losses  occurring  In  the  mean- 
timp. 

The  learned  coimsel  for  defendant,  however,  atiguc  in  their  brief  that^ 
under  the  contract,  the  neglect  to  mal^e  returns  or  to  pay  the  premiums- 
at  the  beginning  of  every  mouth  will  not  avoid  the  poUcy,  but  that  in 
every  case  of  neglect  on  the  part  of  the  insured  to  make  proper  returns 
and  payments  "  this  Insurance  may  be  declared  void  and  of  do  effect  by 
the  insurer,"  meaning  the  insurance  on  the  shipment  the  plaintiff  baa^ 
ne^lecte^l  properly  to  return  and  pay  the  premium  on.  In  reply  to  tbip. 
position,  it  is  only  necessary  to  state  that  plaintiff  is  not  suing  to  recover- 
the  hisurauce  on  the  shipments  of  January  and  December,  1869,  in  which 
oases  he  tailed  to  make  proper  returns  and  payments  of  premiums.  No 
l^ieses  occurred,  and  no  responsibility  is  sought  to  be  enforced  against, 
defendant  on  account  of  said  consignments.  And  it  was  in  r^;ard  to 
these  alone  that  there  was  any  breach  of  contract  on  the  part  of  the  in- 
jured. 

He  is  not  in  default  or  i^iargeable  with  neglect  to  make  returns  for  the 
onsignment  on  the  Lizzie  QUI  the  loss  of  which  is  now  the  subject  of 
controversy. 

Defendant's  counsel  dtes  the  case  of  Dorrville  vs.  the  Sun  Insuraoce 
Company,  12  An.  269,  where,  by  "  the  terms  of  the  policy,  the  pvty  de- 
filing to  be  insured  upon  any  particular  shipment  of  merchandise  was 
bound  to  present  to  the  Insurance  company  an  invoice  of  the  goods  and 
pay  or  secure  the  premium  to  the  company.  When  this  was,  done,  and 
tiie  amount  of  the  Invoice  was  indorsed  on  the  policy,  the  oontrafpt  of  in- 
surance was  complete."  As  plaintiff  in  the  case  cited  failed  tp  comply 
with  the  req.ulremeut  stated  he  was  not  permitted  to  recover. 

In  the  case  at  bar,  however,  there  was  no  such  stipulation  in  the  poUtg"^ 
Here  theBtlpula.tion  was  that  "  the  assured  shall  make  returns  of  aU  prod- 
uce and  merchandise  by  each  boat  on  which  the  risk  terminated,  and. 


NEW  ORLEANS,  JANUABT,  187«.  29 

Powell  TB.  'Fartam'  asd  Traders'  InsDranoe  CompsDy. 

monthl;  returns  ot  all  cotton  on  which  the  riek  may  have  tenninated,  " 
*  *  and  AepreiniuinB  that  shall  have  accrued  tliereon^^  be  paldln 
caeh  at  the  beghmhig  of  every  montli." 

Here  the  inBurance  took  effect  from  the  date  of  shtpment,  but  the  as- 
sured was  bound  to  make  returns  at  a  certain  time  and  pay  the  premtdntSi 
It  he  lyied  to  do  so,  the  consequence  was  "  this  Ineurance  may  be  de- 
clared yoid  and  of  no  effect  by  the  insurer." 

Defendant's  coonsel  also  dtes  Bafel  vs.  Uie  NashvlDe  Marine  and  Ptre 
Insurance  Company,  T  An.  244,  where  the  poUcy  contained  a  condition 
that  "goonls  held  in  trust  or  on  oommission  are  to  be  declared  and- 
insured  as  such,  otherwise  the  polity  will  not  cover  such  property." 

Ill  the  case  at  bar  there  is  no  such  oondition  in  the  policy,  and  the  case 
dted  has  no  application. 

£a  Shearer  vs.  Louisiana  Mutual  Insuraaoe  Company,  14  An.  797,  also 
cited  by  defendant,  there  was  a  controversy  arising  under  a  clause  of  tii« 
policy  which  does  not  uise  in  this  cose,  and  that  det^lsion  has  no  import- 
ant bearing  on  this  case.  The  other  authorities  cited  by  defendant  aise 
appear  to  be  inapplicable. 

It  is  therefore  ordered  that  the  judgment  herein  lie  annulled,  and 
tliat  plaintiff  recover  of  defendant  S3453  97  {less  three-fourths  of  one  pw 
cent,  the  amount  of  premium,)  with  Ave  per  cent  interest  from  first  of 
March,  1S70,  and  costs  of  both  courts. 

Rehearing  refused. 


ScaTseioN  OF  T.  B.  Lek— On  Bulb  to  vacate  Fkocbedinqb  amd  Obdebb.. 

OnePcrault.  elalinin?t»l)n»oroditorof  the  deceased,  took  a  rule  In  the  Second  DIb- 
lri«  Court  of  Spw  Orleans  upon  the  executrix  to  show  euuse  why  the  mortuary 
proceediagR.  and  nil  subseQueat  procecdiuiH  in  tbo  euccussiou.  should  not  be 
Iransterred  to  the  Second  Judicial  District  Court  lor  the  pariah  ot  Plaquemloea, 
upon  various  grounds. 

The  eiecutrti.  in  limine,  oxeeptad  Co  this  mode  of  pruoeedlnn.  upon  the  r round  that 
Ihn  object  thereof  1b  to  annul  judgments  already  rendered.  Tbe  exoepttoo  waa 
well  t«ken :  tbie  can  onlr  be  done  br  a  direct  action. 

APPEAL  from  the  Second  District  Court,  parish  of  Orieans.     TlMiot, 
J,    r.   WJtarton  (Mlejui,  for  Perault,  plaintiff  and  appellee.    James 
E  Qrover,  for  defendant  and  appellant. 

MoBfiAX,  J.    T.  B.  Lee  died  in  this  city  on  the  flrstof  January,  1875.    He 

1^  a  will  which  was  duly  probated  and  ordered  to  be  executed  by  ib» 

Second  District  Court  for  the  parish  of  Orleans.    Under  the  will  the 

eieoutrix  has  administered  upon  the  estate. 

His  succession  was  also  opened  by  the-  pubUc  admlnletrator  for  tba 
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parish  ot  Ilaqucinliies,  but  subsequent  to  its  having  been  <9i«ted  in  New 
Orleans.  Inventories  were  taken  in  the  parish  of  Orleans,  where  he 
owned  a  considei-able  amount  of  real  estate,  as  well  as  in  tho  parish  of 
Plaquemines,  where  he  owned  a  plantation,  under  ordere  of  the  judge  of 
the  Second  District  Court 
.  One  Per&ult,  claiming  to  be  a  creditor  of  the  dewased,  took  a  rule  in 
the  Second  District  Court  of  New  Orleans  upon  the  executrix  to  show 
cause  why  the  mortuary  proceedings  and  all  sulwequent  proceedings  in 
the  succession  should  not  be  transferred  to  the  Second  Judicial  District 
Court  (or  the  parish  of  Plaquemines,  upon  various  grounds. 

The  executrix,  in  timine,  excepted  to  the  mode  ot  proceeding,  upon 
the  ground  that  the  object  thereof  is  to  annul  jutlgments  already  ren- 
dered. 

The  exception  was  well  taken.  The  result  of  the  piaiutifTs  action 
would  be  to  annul  the  judgment  of  the  court  appointing  her  executrix, 
and  would  annul  all  the  orders  and  doings  had  in  the  suoeossion  subse- 
quent to  her  confirmation  aa  executrix. 

This  can  only  be  done  by  a  direct  action. 

Itia  thei-efore  ordered,  adjudged,  and  decreed  that  the  judgment  ot 
the  District  Court  be  avoided,  annulled,  and  reversed,  and  that  the  rule 
herein. taken  be  dismissed  at  plaintifTs  c:)stH. 

Rehearing  refused. 


No,  B999. 

Thk  State  of  LonsiAHA  vs.  Milton  Casodihe. 

Bcctionn  eight  and  twelve  ot  thp  Btntutf  No.  IW  ot  tlip  Hrts  of  IM*  did  not  In  terms. 
or  by  necesBury  ImplloBtion.  mpenl  the  law  then  in  toree  in  reijard  lo  larceny. 
The  crime  ul  larceny,  as  it  then  esisted.  was  more!}' divldi'd  into  Krand  and  pstty 
Iftroonr,  and  the  IjBjtUlatoi-e  simply  di;ftiied  vflint  should  be  rninaldBred  grand 
and  potty  larceny,  and  flxcd  the  punlbhrnttnt  Ui  each.  But  it  did  not  repeal  the 
Ian  under  which  tbn  prisoner  was  indicted :  it  only  limited  the  amount  ol  pun- 
ishment. 

APPEAL  from  the  Seventeenth  Judicial  District  Court,  parish  of  Red 
River,  C1iapU.Ji,J.  ir.  J.  Ciiimi-»g?tflHi,  District  Attorney,  uud  ^d.  P. 
Field,  Attorney  General,  for  plaintiff  and  appellee.  Scales  dt  Bullock  wid 
J.  F.  Fienson,  for  defendant  and  appellant 

MoBOAN,  J.  The  prisoner  was  indicted  on  the  sixth  of  September,  1878, 
for  larceny.  The  indictment  was  found  under  section  812,  R  S.,  which 
declares  that  "  whoever  shall  be.  guUty  of  larceny  shall  be  imprisoned  at 
hard  labor,  or  otherwise,  not  exceeding  ten  years."  He  was  arraigned 
on  the  thirteentJi  of  September,  1875,  and  pleaded  not  guilty. 

The  crime  charged  against  Mm  was  the  larceny  of  a  hat  valued  at  ona 
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dollar.  He  was  convicted,  and  was  senteiM^  to  eighteen  months  im- 
|wiaoQin«iit  at  hard  labor  in  the  State  Penitentiary. 

Brfore  9eiite«ce  he  moved  Tor  an  arrest  of  judgment.  His  gronnde 
are: 

Pinrt — "That  the  law  under  which  the  said  indictment  was  found  and 
preferred  is  repe^ed  by  act  No.  124,  sesaion  of  187i  of  the  General  As- 
sembly, under  and  by  virtue  and  efTect  of  which  this  defendant  Is  released 
from  the  penalty  of  the  law  under  which  the  verdict  of  the  jury  was 
rendered  in  tills  cose ;"  and. 

Second — "  Because  there  is  no  crime  known  to  the  law  of  the  sakl  State 
charged  against  this  defendant" 

He  claima  that  the  law  under  which  he  was  indicted  was  repealed  by 
sections  eight  and  twelve  of  statute  No.  12(  of  the  at'ts  of  18T4. 

The  eighth  section  of  the  act  in  question  declares  that  "  the  crime  of 
larceny  in  the  State  of  Louisiana  shall  be  divided  into  grand  and  petty 
larceny.  The  larceny  of  any  property  Or  money  or  object  or  objects  of 
the  value  of  one  hundred  dollars  or  more  shall  Cdnstitute  grand  lar- 
ceny,and  be  punishable  with  imprisonment  in  any  parish  prison,  or  at  hard 
labor  in  the  Penitentiary,  at  the  discretion  of  the  court,  tor  not  morettian 
ten  years.  The  larceny  of  any  property,  or  money  or  object  or  objects 
under  the  value  of  one  hundred  dollars  shall  constitute  the  crime  Of 
petty  larceny,  and  be  punishable  with  imprisonment  in  any  parish  prison, 
or  in  the  Penitentiary,  at  the  discretion  of  the  court,  tor  not  more  than 
two  years,  and  all  statutory  provisions  in  force  relative  to  larceny  not  in- 
consistent herewith  or  on  matters  provided  for  herein  are  hereby  made 
applicable  to  the  crime  of  larceny  as  herein  established." 

The  only  portion  of  the  twelfth  section  which  can  possibly  affect  the 
prisoner's  case  is  that  which  provides  that  the  act  "shall  takeeffect  from 
and  after  its  promulgation," 

The  cases  relied  upon  by  the  appellant  as  authority  tor  cltUming  a  re- 
versal of  the  judgment  against  him  are  :  State  vs.  Johnson,  12  L  547; 
State  vs.  Clay,  12  An.  431;  State  vs.  King,  12  An.  593;  State  vs.  Morgan, 
12  An.  712;  State  vs.  O'Ctonnor,  13  An.  486;  State  vs.  Brewer,  22  An.  273. 

These  cases  do  not  help  him.  In  all  of  them,  ex(«pt  O'Connor's  case, 
the  csurt  held  that  the  law  under  which  the  prisunei's  were  indicted  had 
been  repealed.  In  O'Connor's  case  the  question  was  whether  the  third 
section  of  the  act  of  1S55,  relative  to  crimes  and  offenses,  was  on  the 
flist  of  April,  1870,  repealed  by  the  act  of  the  Legislature  No.  9C  of  the 
laws  of  1870,  which  went  into  effect  on  the  day  last  named.  The  court 
held  that  it  was  not. 

Sections  eight  and  twelve  of  the  statute  No.  124  of  the  acts  of  1674 
did  not  in  terms  or  by  necessary  implication  repeal  the  law  thea  in  force 
in  regard  to  larceny.    The  crimeof  larceny,  as  it  then  existed,  was  merely 
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divided  into  grand  and  petty  larceny,  and  the  Legislature  abnidy  deflnexf 
wbat  sliould  be  considered  grand  and  what  peUy  laroeny,  and  fixed  tbe 
piiniotimeat  to  each.    But  it  did  not  repeal  tJ>e  law  vinder  which  the  prte- 
oner  was  indicted.  '  It  only  Umited  the  amount  of  punishment. 
Judgment  alBnned. 


No.  5874. 

Chables  L.  Fbantz  ys.  E.  WAooAaiAK,  Shkuutv,  et  al. 

A  judKineDt  not  siiciied  cannot  be  apuealcd  From,  uid  th?  appeal  must  bv  dismienod. 

APPEAL  from  the  Fifth  Dietrict  Court,  palish  of  Orleans.     Cidlom,  J. 
Sambola  £  Diu-rm  and  G.  Schmidt,  for  plaintifF  and  appellant.    Mtue 
Dinkelspiel  for  defendants  and  appellees. 

HowEix,  3.  The  judgment  appealed  from  in  this  case  is  not  signed, 
and  according  to  the  well-settled  jurisprudence  of  this  court  no  appeal 
lies  therefrom. 

It  la  therefore  ordered  that  the  appeal  herein  be  dismissed  with  ooste. 


St.\tb  of  Louisiana  vs.  Johk  L.  Lakeschic. 

Tbia  JB  A  suit  by  the  Attorney  Genernt  In  tbe  name  of  ttin  8tatR.  and  In  which  joineil 
ODO  John  B.  Henry,  to  suepend  dpfcndnnt  trom  thfl  ollloe  of  notarr  piibllo.  If 
Henry  WRfl  improperly  mode  a  party  to  the  proPcevlinii.  the  Stale,  by  mently  pcr- 
mlttlDK  an  impropRr  or  unnecessary  party  to  join  in  the  action,  would  not  be 
dismiss  id  (nr  it.    This  sase  is  app  Yi\el  fr  >m  on  ei-'O^tiinH. 

Section  3910.  Bevler'd  Statutes,  says  thai  rocorders,  notorioa  public,  or  other  persoBS 
vlolBtln«  the  provisions  ot  the  precedliie  section  IjsibI  iihull,  upon  eonvietlon 
thereof,  be  liable  to  llnea  therein  mentlontxi. 

The  soctlon  (Man)  provides  one  penalty,  but  dues  not  do  away  with  section  »«. 
which  dei-lares  that  a  notary  may  be  suspended  for  any  just  cause.  He  may  b» 
flned  under  one  Bftction  and  suspended  under  the  other.  The  question  thererore 
is,  whether  In  this  easn  there  Is  any  just  cauM. 

Defendant  bases  an  eieeption  upon  the  allegation  that  the  ponaltlen  sauKht  to  b» 
inflicted  upon  him  relate  to  notaries  cuercisinit  their  functions  and  rettord  tho 
transler  of  property  in  the  parish  ot  Orleans,  defendant  averring  that  the  prop- 
erty transferred  is  in  the  psrish  of  Jefferflon.  The  petition,  however.  TOCltes 
that  the  property  was  in  the  parish  of  Orleans  and  Jefferson :  11  It  Ije,  In  whole 
or  in  part.  In  the  parish  al  OrleanH  the  exception  would  not  be  well  taken. 

But  section  1606.  Bevisod  Htatulcs.  aiiplies  to  all  notaries  throuKhont  the  State,  anff 
notaries  in  Sew  Orleans  are  not  exempt  from  its  provisions.  Therefore  defend- 
ant's eioepUon.  based  on  the  srouud  that  notaries  In  Hew  Orleans  ore  not  liable- 
to  suspension,  is  not  founded  in  law. 

Onthewhole.lt  s-iems  that  the  exceptions  are  in  reality  answers  to  the  suit,  anil 
they  should  be  regularly  tried  upon  evidence  to  be  adduced.  It  the  evldsno» 
should  OBtablish  the  nileealions,  this  court  la  not  prciiared  to  say  the  action  is 
not  well  founded.  Wherefore  the  case  must  be  remMided  tor  further  proceedings. 

APPEAL  from  the  Superior  I^trict  Court,  parish  of  Orleans.    Baw- 
kiim,  J.    A.  P.  J^itid,  Attorney  General,  and  Hornor  £  Benedict,  for 
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plaintiff  and  appellant    John  Ray  and  E.  Salxjur'm,  for  detendant  and 
appellee. 

HosoAN,  J.  The  State,  through  the  Attorney  Qenerol,  joined  by  John 
B.  Henry,  brings  suit  against  the  defendant  to  suspend  him  from  hia 
ofBce  of  notary  public  on  the  grounds  that  he  signed,  in  his  offlcif^ 
capacity,  wtiat  purported  to  be  an  act  of  sale,  in  which  he  violated  sec- 
tion 2528  of  the  Revised  Statutes,  which  provides  that  it  shall  be  tiie 
duty  of  every  notary  public,  before  passing  any  act  of  sale,  to  demand 
B  oertificate  from  the  register  of  conveyances,  showing  that  the  vendor 
had  not  alienated  in  any  other  way  the  property  about  to  be  sold  by 
hjni,  averring  that  had  he  obtained  such  a  certificate  it  would  have  ap- 
peared that  the  vendor  had  no  Utle  to  the  property  conveyed  In  the  act 
complained  of. 

Because  he  violated  section  2524  of  the  Revised  Statutes  in  not  regis- 
tering in  the  office  of  the  register  of  conveyances,  within  forty-eight 
hours  of  the  passage  of  the  aet  aforesaid,  the  said  act,  and  that  he  haa 
not  registered  the  said  act  at  any  other  time  since. 

Because  he  violated  eetlion  2519  of  the  Revised  Statutes  in  this,  that 
he  executed  the  said  act  without  paying  or  causing  to  be  paid  the  State,, 
parish,  and  municipal  taxes  impoeed  upon  the  property  sold. 

Because  he  violated  article  3370  of  the  Civil  Code  hi  this,  that  he  did. 
not  record  in  the  mortgage  office  of  the  parish  where  the  propeitj  so 
sold  by  the  act  aforesaid  was  situated  the  act  of  mortgage,  as  is  re- 
quired by  said  article. 

The  defendant  excepted  to  tiie  petition  on  the  grounds; 

Firat^That  the  suit  is  penal  in  its  character  and  one  in  wliich  th& 
State  alone  is  interested,  and  that  the  joinder  therein  of  3.  B.  Henry  in. 
illeKai  and  unauthorized, 

Seoond^That  the  District  Attorney  is  the  sole  and  proper  party, 
under  section  2550  of  the  Revised  Statutes,  to  prosecute  the  defendant 
tor  a  violation  of  the  section  3519  of  the  Statutes,  and  that  under  said 
article  the  penalty  is  not  a  suspension  from  ofQce,  but  a  fine,  and  there- 
fore that  the  allegations  are  improperly  made  and  should  be  stricken 
from  the  petition. 

Third — Because  a  violation  of  sections  2521  and  252S  of  the  Revised 
Statutes  and  article  3870  of  the  Civil  Code  would,  if  proved,  simply  au- 
thorize an  action  for  a  fine  as  imposed  by  law  and  not  a  suit  for  removal 
from  office.    The  exceptions  were  sustained  and  the  suit  dismissed. 

Fl^ntitr  appeals. 

The  action  rests  on  section  2506  of  Uie  Revised  Statutes,  which  pro- 
vides that  "  all  notaries  shall  renew  their  bonds  every  five  years,  and. 
may  be  suspended  by  any  judge  of  the  Supreme  Court  or  District  Courta 
of  the  State  for  failure  to  pay  over  any  money  intrusted  to  them  in  theiir. 
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profeeaional  character,  for  failure  to  aatlai^  any  final  Judgment  rendered 
against  them  in  such  capacity,  or  (or  other  Jiist  cause." 

First— Ab  to  the  first  exception.  If  Henry  waa  improperly  made  a 
party  to  the  proceeding,  the  State,  by  merely  Joining  with  it  an  improper 
■or  unaeceeeary  party,  would  not  therefore  be  dismissed. 
■  Second— Section  2619  of  the  Revised  Statutes  provides  tliat  "neither 
recorders,  sheriffe,  notaries  throughout  the  State,  nor  other  persons  au- 
thorized to  oonvey  real  estate  by  public  art,  shall  pass  or  execute  any 
act  for  the  sole,  transfer,  or  exchange  of  any  real  estate,  unless  the 
9tat«,  parish,  and  municipal  taxes  due  on  the  same  be  first  pMd.  to  be 
«hown  by  the  tax  collector's  receipt  or  certificate  t«  that  purpose."  Sec- 
tion 3630  provides  that  "  the  recorders,  sheriffs,  notaries  public,  or  other 
persons  violating  the  provisions  of  the  preceding  section,  shall,  upon 
^ronviction  thereof,  be  fined  in  a  sum  not  exceeding  fifty  nor  more  than 
two  hundred  dollars  for  each  violation,  to  be  recovered  by  the  District 
Attorney,  for  the  use  of  the  free  schools,  bfifore  any  compet^-nt  tribunal." 

This  last  section  provides  one  penalty,  but  it  does  not  do  away  with 
section  2506,  which  declares  that  a  notary  may  be  suspended  for  any 
just  cause.  Se  may  be  fined  under  the  one  section  and  suspended  under 
Ihe  other,  and  the  question  presented  in  this  issue  is,  is  there  just  cause 
to  suspend  him? 

'  Third— This  exception  Is  based  upon  the  allegation  that  the  penaHJes 
sought  to  be  inflicted  upon  him  relate  to  notaries  exercising  their  tunc- 
iiona  and  regarding  the  transfers  of  property  In  the  parish  of  Orleans, 
defendant  averring  that  the  property  transferred  is  situated  in  the  par- 
leii  td  Jefferson.  But  the  petition  recites  that  the  property  transferred 
-was  in  the  parish  of  Orleans  and  Jefferson.  If  it  be.  In  whole  or  In  part. 
In  the  parish  of  Orleans,  the  exception  would  not  be  well  taken. 

If  the  property  be  in  the  parish  of  Orieans,  then  the  defendant  con- 
tends that  be  is  to  be  governed  by  the  sections  In  the  Revised  Statutes 
■which  fix  the  penalties  for  the  allied  misconduct,  to  wit:  a  fine.  But 
the  section  2506  applies  to  all  notaries  throughout  the  State,  and  nota- 
ries in  New  Orleans  are  not  exempted  from  its  provisions.  The  argu- 
ment of  the  defendant  would,  if  admitted,  make  notaries  in  New ' 
Orleans  not  liable  to  suspension.    This,  we  think,  is  not  the  law. 

On  the  whole,  It  seems  to  us  that  the  exceptions  are,  in  reality,  answers 
t^  the  suit,  and  that  they  should  be  regularly  tried  upon  evidence  to  be 
adduced. 

If  the  evidence  establishes  the  allegations,  we  are  not  prepared  to  say 
that  the  action  is  not  well  founded. 

It  is  tlierefore  ordered  that  the  judgment  of  the  District  Court  be 
.avoided,  annulled;  and  reversed,  And  that  the  case  be  remanded  to  be 
proceeded  with  according  to  law,  defendant  to  pay  the  costs  of  this 
»ppe61.-  '  - 
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¥bban  Theureb  vs.  McOibdon,  Allts  &  Dubois  et  u. 

It  bMonpnbwn  dpcidnj  by  thin  oourtthntn  judgment  creditor  IsDotallowi^t  by  Ian 
to  dtHresard  hq  nntaal.  sItfaouRh  a  Iraudiilpnt  bhIr,  anil  Beiie  property  held  under 
Bodi  a  title,  but  must  reiKirt  to  tbe  revouatorF  action  to  have  the  etia  aet  aside  by 

It  [«  onlfin  purely  simulated  arts.  nhprp.thruiiKh  dtMHle  of  tronRfer  purely  flctltlouH.. 
hsriDK  only  the  aemblanoe  of  title,  parties  seek  Co- screen  property  Irom  seizure. 
UDilcr  the  preteDse  of  salee.  that  ureditura  may  seize  directly.  dlBreKSrdlDB  mere 
paper  titles  utterlf  void. 

APPEAL  from  the  Sisth  District  Court;,  parish  of  Orleans.  Saiwier, 
3.  C.  E.  Schmidt,  for  plajntjff  and  appellee.  Charles  Louque,  tor 
(letendante  and  appellants. 

TujAPBBRO,  J.  The  defendants,  being  judgment  creditors  of  Hisft 
Emma  Lesparre,  issued  an  execution  and  caused  to  be  seized  and  ufFerod 
for  sale  as  the  property  of  their  debtor  a  lot  of  ground,  with  the  build' 
logs  thereon,  situated  on  Buigundy  street,  in  New  Orleans.  The  plain- 
tiff enjoined  the  sale  of  the  property,  whieh  he  alleges  he  is  the  owner 
of  by  purchase  of  it  from  Miss  Lesparre,  the  former  owner  of  it.  The 
defendants,  in  their  answer  to  the  petition  for  injunction,  aver  the  sale 
alleged  by  the  pl^ntiff  is  fraudulent  and  simulated;  that  no  fixed  and 
certain  price  was  agreed  upon,  and  that  the  vendor  remained  in  posses- 
sion of  Uie  property  after  the  pretended  s^e  and  was  in  possession  ot 
tiie  eame  at  the  time  the  seizure  was  made. 

On  the  trial  of  the  case  in  the  court  below  judgment  was  rendered  in 
favor  of  the  plaintiff  in  injunction,  maklDg  the  injunction  perpetual, 
irithont  damages,  as  prayed  lor  by  the  plaintiff,  the  defendants  to  pe/y 

The  defendants  have  appealed. 

The  sale  Is  one  with  right  of  redemption.  Miss  Lesparre  being  em- 
ijurassed  by  two  mortgagee  reBtfng  upon  her  property  and  needing- 
money  to  pay  the  taxes  agunst  it,  effected  an  arrangement  wttb  tlt» 
t^aintifr  by  which  she  obtained  money  from  him  for  these  purposes.  An 
authentic  act  was  entered  into  by  them,  showing  their  contract  to  have 
been  that  of  a  sale  with  the  ri^t  of  redemption  aft«r  a  fixed  time,  if  the 
money  furnished  her  is  not  repaid.  Under  this  arrangement  Miss  Les- 
parre was  to  ret^n  possession  during  the  time  in  which  she  had  the 
privilege  of  redeeming,  a  certain  sum  being  clamed  by  the  vendee  as 
rent. 

We  concur  in  opinion  with  tiie  judge  a  qtm  that  the  parties  entered 
into  an  aettial  contract,  and  that  the  sale  was  not  Emulated.  The  notaiy 
before  whom  the  act  was  passed  swears  that,  as  the  agent  <A  the  parties 
holding  the  mortgages  on  the  property,  he  received  from  Theurer.  the 
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purchaser,  In  cash,  the  sum  of  twe&ty-two  hundred  doUais,  with  which 
those  mortgages  were  paid  off,  and  that  the  taxes  were  paid  out  of  the 
proceeds  of  the  sale,  which  it  appears  was  for  twenty-eight  hundred 
dollars.  The  testimony  of  Theurer,  that  of  hie  book-keeper,  the  evi- 
dence also  of  Mise  Lesparre  and  of  her  sister,  are  all  clear  in  showing 
that  the  sale  was  a  real  one,  while  there  Is  nothing  shown  on  the  otiier 
side  that  authorizes  the  conclusion  that  it  was  a  simulation. 

It  has  often  been  decided  by  this  court  that  a  judgment  creditor  is  not 
flowed  by  law  to  djeregard  an  actual  though  a  fraudulent  sale  and 
seize  property  held  under  such  a  title,  but  must  resort  to  the  revocatory 
«ction  to  have  the  sale  set  aside  by  judldal  decree.  It  is  only  in  purely 
shmdhtBd  acts  wIMr?,  tfeiuugh'  f)oeds~  of  transfer'  puraly  fictitious,  hav- 
tng  i»>fy  the  sembUnoe  of  title,  parties  se^  to  soreea  property  from 
seizure  under  the  pretense  of  sales,  tliat  creditors  may  seine -iKivieily, 
dlareguding  mere  paper  titles  utterly  void. 

It  is  ordered  that  the  Judgment  appealed  from  be  affirmed  with  costs. 


State  of  Louisiana  ex  rel.  N.  Bubton  vs.  D.  Jackson. 

A  <-l.>rk  ot  the  District  and  Parish  Courtu  hAH  do  suffli'tcDt  iutcrcnt  to  npiranl  troro  a 
mandnmus  iramtielllaK  him  tn  deliver  to  the  RhcrifT  of  the  parish  all  processes  of 
Huid  courts  (or  Borvlce  oa  required  hy  law.    Tho  aptii'al  must  be  disiaissed. 

APPEAL  from  the  Thirteenth  Judicial  District  Court,  parish  of  Car- 
rol, Houfih,  J.  Muntfiomery  £  Delony,  for  relator  and  appellee, 
Leonard  &  Kennedy,  for  respondent  and  appellant 

Howell,  J.  A  motion  is  made  to  dismiss  this  appeal  on  tlie  ground, 
among  others,  that  the  appellant  has  no  appralsable  interest. 

The  proceeding  is  by  mandamus  to  compel  the  clerk  of  the  District 
and  Parish  Courts  to  deliver  to  the  relator  as  sheriff  of  the  parish  ^1 
processes  of  said  courts,  for  service  as  required  by  law.  The  man- 
damus was  made  peremptory,  and  the  defendant  appealed. 

It  is  diiBoult  to  understand  what  interest  the  clerk  of  a  court  can 
liave  of  an  appralsable  nature,  in  the  question,  or  what  Injury  he  can 
sustain,  officially  or  otherwise,  by  the  judgment.  It  must  be  Indifferent 
to  him  what  person  shsJl  fill  the  office  of  sheriff.  He  has  only  to  give 
the  writs  and  processes  from  his  offlce  to  the  person  having  the  color  of 
authority  as  sheriff  and  recognized  by  the  court 

It  is  therefore  ordered  that  the  appeal  herein  be  dismissed  with  costs. 
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niimlttabrou^tto'recovsT  frnro  dafBndont  tm.xa  inaHgve  rf^sultlriR  trom  the 
aUeged  ineieontion  ot  B.  WDtract  to  gne,  within  sixty  i1h;h.  a  Kood  title  to  a 
ivrtaia  pluitatlon  Bold,  nr  promlsix]  to  txt  »uld.  (o  iilalDtlft.  and  tor  propnrty  and 
tmprovenientB  plaoad  on  said  planlaclon.  Defendant  denlcn  that  bo  baa  (allod  tu 
eoaapir  with  bis  BKraeoent.  Ho  alienee  that  a  title  «A8  tendered  to  plnlntlff  In 
dae  time,  but  that  objoctluos  were  made  to  tbe  title  olTerMl.  and  the  plantation 
«aa  abandoned  by  tbe  plaintiff,  who  bad  been  In  pmuicBslon  (or  some  time. 
Whurefore  defendant  set  up  a  claim  In  reconvention  tor  rent,  tor  the  value  of 
wrtain  siiTlcaltBral  implementB.  tor  mules,  etc. 

Btppears  that  plaintiff  woa  a  lessee  of  the  plantaiion  before  bo  btwamo  a  purchaser 

The  evldenoe  sfaowB  that  the  plaintiff  had  a,  riKbt  to  object  to  the  title  offered  btm, 
and  that  he  save  up  the  plantation,  which  wae  reoeived  by  tbn  defendant. 

FtMtlcallr.  the  only  object  in  determlniut  whether  tbe  loMruTnent  executed  br  de- 
fendant in  luvor  of  plalatlSbe  a  sale  or  a  promlaeto  Bell,  ia  to  aHct^rtalQ  whether 
the  lease  of  tbe  plantation  held  bT  plalnClfT  oeaaed  to  exist  on  tbe  twenty- fourth 
of  Ootober,  Uno.  (the  date  of  eaid  Instrument)  or  oontlnued  till  the  end  of  the  year 
for  whlota  tt  had  been  made. 

It  b  evident  that  the  parties  contemplated  the  execution  of  a  formal  aet  of  sale,  such 
«s  Is  usual  In  Che  transfer  o!  a  plantation.  But  the  oontemplnted  bhIo  was  not 
carried  into  eiecution.  The  effect  of  the  ooncellatlon  of  the  oBrpement  between 
the  parUee  was  to  place  matters  as  they  were  before  the  asrecnient  The  plain- 
tiff, therefore,  continued  to  bo  a  tenant  under  the  leaeo.  and  he  owed  rente  durinic 
that  period.    The  evidence,  ovon,  shows  that  this  was  the  undi^relandlDg  of  the 

fiotwlthstandliis  the  defendant  had  not  furnished  tbe  plaintiff  with  such  title  as  ha 

had  a  right  to  rcQulre.  said  plaintiff  remained  In  posxesBion  of  the  plantation. 

He  had  planted  a  crop  apd  made  valuable  Improvemnnts  on  the  plantation. 

The  roclproRnl  claima  of  ]>lainCifT  and  defendant,  rixultlnic  from  these  rulatioua 

of  lessor  and  leaspo,  are  seltleil.  lo  the  judgment  of  this  court,  according  to  the 

merits  of  each  claim,  as  supported  by  the  uvldepce. 
Certain  loesea  for  which  plalutifT  claims  damages  are  not  attributable  to  lh«  fault  of 

defeodailt.  but  to  a  crevasse,  for  which  the  defendant  Is  in  no  manner  rcbponsl- 

ble.andto  tbeact  of  the  plnlntlff  himself. 

APPEAL  from  tbe  Seventh  District  Court,  parish  of  Orleans.  Co/iwds. 
J.  Semmen  £  Mott  and  Sambola  &  Ducron,  for  plaintiff  and  appel- 
lee.   William  H.  Hunt,  tor  defendant  and  appellant. 

LusBLHiG,  C.  J.  On  the  twenty-fourth  of  October,  1870,  the  defendant 
sigDed  and  delivered  to  the  plaintiff  the  following  instrument; 

"  I  hereby  agree  to  sell  and  promise  to  give  a  good  and  sufBclent  title 
within  sixty  days  and  do  sell  unto  Mr.  Joseph  A.  Pernandez  the  planta- 
tion known  as  Monsecoure,  situated  at  Poverty  Point,  in.  the  parish  of 
HtKiuemiDee,  with  all  its  appurtenances,  stocks,  et«.,  for  the  price  of 
thiity-tour  thousand  dollars,  of  which  one-fourth  cash,  balance  one, 
t»o,  and  three  years,  with  efeht  per  cent  mlereet" 

This  act  was  recorded  in  the  parish  of  Plaquemines  on  the  twenty- 
third  of  January,  1871. 

This  suit  is  brought  to  recover  840,262  damages,  resulting  from  the 
aUeged  non-exeeution  of  this  contract  and  for  property  and  improve- 
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ments  placed  on  the  plantation.  The  detendant  denies  that  he  has  ftuled 
to  comply  with  his  agreement  He  alleges  that  a  title  was  tendered  to  th» 
plwntiff  in  due  time,  but  that  on  tdie  twenty-flfth  of  Mareh,  1876,  objec- 
tions were  urged  to  the  title  offered,  and  the  plantation  was  abwidoned 
by  the  plaintiff,  who  had  been  in  possession  for  some  time.  He  alleges 
that  the  objeotjons  were  frivolous.  And  defendant  claimed  in  reconven- 
tion 98333  33  tor  rente,  8800,  the  value  of  agricultural  implements  which 
belonged  to  the  place,  and  $830  for  mules  and  other  movables  taken 
from  the  pla^'e. 

There  was  judgment  in  favor  of  the  pl^otiS  for  *19,818  13,  with  le^al 
interest  from  the  date  of  the  judgment,  and  costs,  and  dissolving  the 
,  agreement  to  sell. 

From  this  judgment  the  defendant  appealed,  and  the  plabitiff  baa 
nskcd  to  have  the  judgment  amended  in  his  favor. 

From  the  reeord  the  following  facta  appear:  Monsecours  plantatioa 
originally  belonged  to  Alexander  Lcsseps  and  August  Lesseps.  In 
February,  18C7,  they  leased  the  plantation  to  Leon  Ousaeha  UU  January, 
1870,  with  the  right  to  renew  the  lease  for  one  year  more.  The  plaintofT 
.  is  a  witness  to  this  contract.  He  was  interested  in  the  lease  and  took 
vharge  of  the  plaiitation.  He  subsequently  became  the  sole  lesstte 
under  said  contract,  assuming  and  paying  the  notes  executed  by  Cu- 
sachs  for  three  years;  for  the  last  year  (1870)  a  verbal  lease  was  agreed 
upon  between  plaintiff  and  defendant. 

Alexander  Lesseps  died  in  October,  1867.  Bernard  Souli^  was  ap- 
pointed his  executor.  In  this  capacity  he  controlled  the  Monsecours. 
plantation. 

In  May,  1869,  Alexander  Lcsseps,  as  owner  of  two-thirds,  and  August: 
Lesseps,  as  owner  of  one-third  of  said  plantation  and  of  an  adjointng^ 
tract  of  land,  had  mortgaged  both  tracts  to  secure  the  payment  of  their 
joint  and  several  notes,  amounting  to  $105,000,  in  favor  of  one  Shift. 
Norbert  Soull^,  through  his  agent,  Bernard  Souli^,  became  the  owner  of 
severe  of  these  notes,  amounting  to  $58,000.  At  the  time  of  the  death 
of  Alexander  Leeseps  there  remaned  outstanding  of  these  notes 
;  Wl,2a2  22,  $46,028  15  whereof  belonged  to  tJie  succession  of  Norbert 
.  SouK^  and  816,224  01  to  Shiff. 

On  the  twenty-fourth  of  April,  1868,  upon  the  application  of  the  ex- 
ecutor of  Alexander  Lesseps,  Bernard  8ouli€,  the  probate  court  granted 
an  order  to  seU  the  property  mortgaged  as  aforesaid.  August  Lesseps. 
consented  that  his  share  of  the  property  might  be  sold,  and  that  the 
sheriff  should  make  a  title  thereto  to  the  adjudicatee.  Monseeours  was 
adjudicated  to  Norbert  8ouli€  for  $18,000,  less  than  the  appraisement. 
The  executor  of  Alexander  Lesseps  Sled  his  account  and  tableau  and 
distributed  the  price  between  the  concurrent  creditors  under  the  first 
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mortgage,  in  aoeordanoe  with  the  decree  of  this  court.  See  Shiff  ^'8.  Suc- 
eeeakm  ot  L(«sepa,  22  An,  185.  Other  Btepe  were  taken  to  perfect  the  atto 
then  acquired,  but  It  is  not  noceesary  to  notice  them  (urthef  than  to 
state  that  the  sale  made  under  the  judgment  obtained  in  the  pariah  ot 
OriewiBWafian  absolute  nuJlity,a8thedp(endant  resided  in  Plaquemines, 
and  that  the  judgment  homologating  the  sale  on  monition,  by  the  pro- 
bale  court,  only  oould  cure  defects  or  ilipgalities  in  regar<i  to  the  public 
sale  of  the  property  of  the  succession;  it  did  not  affect  the  rights  of  t±io 
mortgage  creditors  ot  August  Leeseps,  who  was  alive.  It  did  not  ^t^t 
the  rights  ot  those  who  asserted  rights  dehors  the  title  ot  Alesander 
Leaaepfl.  It  is  true,  as  contended  by  plaintiff,  that  the  Interest  of 
Aagust  Lessepe  in  the  land  could  not  be  sold  under  an  order  of  the  pro- 
hate  court  in  the  succession  of  Alexander  Lesseps,  and  that  the  consent 
ot  August  Lesseps  that  it  should  be  thus  sold  could  have  no  grsster 
e0Mi  than  a  private  sale  made  by  himself,  as  far  as  creditors  having 
moFtgagen  on  his  property  were  eoneerned.  And  though  the  first  mort- 
gage creditors,  who  took  all  the  fruits  of  said  sale,  are  estopped  trom 
attacking  that  s^e,  the  subsequent  Judicial  mortgage  creditors  of  Augdst 
Leeeeps  were  not  affected  by  those  proceedings,  and  these  mortgages, 
amouDting  to  seveial  thousand  dollars,  appear  to  rest  upon  the  firoj)- 
erty.  The  plaintifT,  therefore,  had  a  right  to  object  to  the  title  otifered 
him.  The  objection  that  the  title  offered  was  from  the  heirs  of  Norbert 
SonUJ  and  not  from  B.  Souli^  himself  is  not  well  founded.  We  tbfailc 
the  buits  already  stated  show  that  the  plaintitT  knew  the  capacity  in 
which  B.  SooUf  controlled  the  property,  and  that  his  engagement  was 
to  procure  a  title  to  Monsecours  for  the  plaintiff. 

We  have  seen  that  late  In  March  the  plaintiff  refused  to  accept  the 
title  offered  and  gave  up  the  property,  i^rtiich  was  received  by  the  de- 
fendant PracOeally,  therefore,  the  only  object  hi  determhiing  whether 
the  instrument  aforesaid,  executed  by  Bernard  SouM  in  favor  ot  Mr.'  J. 
A  Fernandez,  be  a  sale  or  a  promise  to  sell,  is  to  ascertain  whether  the 
lease  ot  Uonseoouis  ceased  td  exist  on  the  twenty-fourth  ot  October, 
18T0  (the  dat«  of  said  InatrumeDt)  or  oontjnued  t^l  the  end  of  the  year 
for  which  it  had  been  made. 

~  It  is  evident  that  the  parties  contemplated  the  execution  of  a  tarmai 
set  of  sale,  suoh  tm  is  usual  in  the  transfer  ot  a  plantation;  We  ombot 
Inresnme  tho  vendor  intended  to'  sell  on  a  credit  without  taking  ilotM 
for  the  price,  or  that  he  intended  to  abandon  the  privilege  conferred  by 
1^,'or  the  oonventioita]  mortgage  usual  In  such  transactionB.  And  it 
is  wdl  settled  that. when  pBrtiea  agree  to  have  thdr  contract  reduced  to 
nUing,  the  oontraot  is  not  complete  until  the  deed  has  been  signed  by 
both  partiM.    8  M.  348,  637;  5  M.  677;  1  N.  8.  422;  24  An.  433. 

"lAufdaction  d'lm  acte  est  unecdnditlon  suspensive  du  ccwtnlt/.'  5 
Botteui  C.  N.,  page  662. 
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In  Macdonald  vs.  Aubert  this  court  said:  "We  understand  ardele 
2437  to  mean  that  a  promise  to  sell,  when  the  thing  to  be  sold  and  th« 
price  of  it  are  agreed  upon,  is  so  tar  a  sale  that  it  gives  to  either  party 
a  right  to  claim,  rectj  tiS,  the  deUvery  of  the  thing  or  payment  ot  the 
price,  but  such  a  promise  does  not  place  the  thing  at  the  risk  of  the 
promisee,  nor  does  it  transfer  to  him  the  ownership  or  dominion  of  it^ 
It,  by  con0eDt  of  both  parties,  a  promise  to  sell  is  canceled,  such  an 
agreement  could  not  be  received  as  a  retrocession  of  the  property,  and 
third  persons,  having  a  general  mortgage  recorded  ag^nst  the  prom- 
isee, would  have  acquired  no  right  or  lien  on  the  same,  beeauee  it  never 
belonged  to  their  debtor."    17  La.  451. 

The  effect  of  the  cancellation  of  the  agreement  l>etween  the  parties 
was  to  place  matters  as  they  were  before  the  agreement.  The  pl&intifT, 
therefore,  continued  to  be  a  tenant  under  the  lease  till  the  thirty-flrst  of 
January,  1871,  and  he  owed  rents  during  that  period. 

The  correspondence  between  the  parties  eubeequent  to  the  date  of  the 
agreement  fully  sustains  this  view  of  the  case.  On  the  fourteenth  ot 
I>ecember,  1870,  Mr.  Soulif^  wrote  to  the  plaintiff,  demanding  the  pay- 
ment of  the  renta  due  up  tr>  tr.c  thirty-first  of  January,  1871,  and  inform- 
ing him  that  he  was  then  prepared  to  transfer  the  plantation  on  the 
terms  agreed  upon.  On  the  thirtieth  of  December  Mr.  Fernandez  wrot^ 
to  Mr.  Souli^,  acknowledging  the  receipt  of  his  account  accompanying 
the  above  letter.  He  says:  "J'ai  re^u  votre  compte  m'indiquant  le 
montant  que  je  vous  dois  au  premier  Janvier,  1871,  soit  $5493  87,  pour 
balance  de  loyer  de  I'habltation  de  Monsocours,  plus  les  int^rSts  jusqu'ft 
cette  dAte.  Dons  ce  compte  j'al  relevS  une  l^^re  erreur  a  mon  preju- 
dice dona  le  calcul  des  intSr&tB  aur  deux  mille  piastres  du  vingt-huit  F^v- 
rier,  1870,  au  premier  Janvier,  1871  •  •  ce  qiii  fait  une  diPffirenco  de 
926  66  dans  les  hit^rfts.  Votre  compte  ee  trouve  r^duit  a  85917  21. 
chlffre,  qui  je  I'espSre,  sera  trouve  correct  par  vous." 

Notwithstanding  the  defendant  had  not  furnished  the  plaintiff  such  a 
title  as  he  liad  a  right  to  require,  the  plaintiff  remtUnod  in  possession  of 
the  plantation.  He  planted  a  crop  and  made  valuable  improvements  on 
the  plantation.  In  consequence  of  a  crevasse  on  an  adjoining  plantation 
Monsecours  was  Inundated,  and  Mr.  Fernandez  abandoned  the  place.  He 
claims  to  be  reimbursed  among  others  the  following  sums:  Three  thou- 
sand dollars  to  pay  laborers  from  the  first  of  January  to  the  first  of 
May;  ft4000  to  pay  overseer  for  the  year  1871,  employed  by  himself;  8540 
to  pay  his  boiler  for  1871;  9360  for  assiat^it  engineer,  and  (6700  for 
seed  cane,  which  he  used  in  planting  in  1871.  These  losses  were  not  at- 
tributable to  the  fault  of  Mr.  Soulil,  but  to  a  cre^'asse  for  which  Mr. 
SouliS  was  In  no  manner  responsible,  and  to  the  act  of  the  plaintiff  him- 
selt  The  charge  for  *500  for  repairs  is  also  disallowed,  as  imder  the 
lease  it  had  to  l>e  borne  by  the  lessee. 
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But  the  value  ot  the  drainii^  noachiDe,  $9500,  of  the  draining  canal, 
$3000,  and  of  the  lands  cleared,  SIOOO,  must  be  p^d  by  the  defendant. 
Tbey  were  ameliorationa  added  to  the  property,  which  the  owner  has 
kept.  No  one  should  enrich  himself  at  the  expense  of  another.  C.  C. 
article  508;  16  La.  414;  3  Rob.  317;  6  Rob.  211;  12  R.  44  and  255;  2  An. 
318;  Beard  vs.  Morancy. 

The  evidence  sustains  the  claim  of  the  defendant  for  $5943  87,  ac- 
knowledged by  Fernandez  in  the  letter  already  alluded  to,  and  alao  the 
claim  for  $600,  which  is  admitted  to  be  just  in  the  plaintiffs  brief. 

It  ia  therefore  ordered  and  adjudged  that  there  be  Judgment  in  tavor 
of  the  plaintiff  against  the  defendant  for  the  sum  of  812,500,  subject  to 
a  credit  of  S6743  87,  with  five  per  cent  interest  thereon  from  the  four- 
teenth of  June,  1871,  and  costs  of  the  lower  court  It  is  ordered  that 
the  costs  of  this  appeal  be  paid  by  the  plaintiff  and  appellee. 


State  of  IjOUISIAIU  vs.  John  Habper  ksd  FirricB  Linn. 

Th?  law  havinE  declared  that  orlmes  such  aa  the  deleDdanta  were  charK^d  with 
should  be  tried  bytheSaperlor  Criminal  Coart.  It  matters  not  how  the  case  camti 
to  that  court  from  the  First  District  Court  It  is  sufflcient  to  know  thntthe  case 
was  Id  the  oaurt.  and  the  onlr  court  havlnffjartsdietion  over  the  delendants.  The 
route  by  wbieh  it  got  there  Is  not  of  any  oonsequeDoe.  It  Is  not  seeo  bow  any  ot 
their  rightB  were  Invaded,  or  how  they  were  deprived  of  any  sategiiard  Buarao- 
teed  to  them  by  the  law  to  make  ffood  their  defeane. 

It  b  not  necessarr  that  any  plea  or  leauo  should  have  been  joined  with  Ihem  In  the 
£u[ierlor  Criminal  Court.  The  Issue  was  joined  when  they  picatied  to  the  in- 
formation filed  In  the  First  District  Court 

Therrlme  with  which  defendants  stood  chanted  was  improperly  dealKnated  Id  the 
motion  to  docket  and  Hx  the  case  lor  trial,  but  it  is  not  seen  how  this  Injured 
them.  They  were  only  tried  as  to  the  charge  on  which  thoy  were  arraigned,  and 
IhU  was  all  they  could  aek. 

t^cli^Ddants  are  certainly  not  in  the  custody  of  the  First  Dislrlct  C/Ourt.  and  the  ju- 
risdiction of  the  Buperior  Criminal  Court  attached  not  from  the  transfer  of  the 
tause.  but  from  the  act  which  look  them  out  of  the  juriadictlon  of  the  First  DU- 
trjct  Court  and  vested  iurlsdictlon  In  the  Buperlor  Criminal  Court. 

This  court  cannot  see  in  whatthe  proceediiiBS,  or  any  one  ol  them  had  before  the 
Superior  Criminal  Court,  after  tho  transfer  of  the  case  thereto,  were  erroneous, 
illegri,  or  void. 

APPEAL  from  the  Superior  Criminal  Court,  pariah  of  Orleans. 
Atocha,  J.  Criminal  case.  John  McPhelln,  District  Attorney,  and 
J.  P.  FieUl,  Attorney  General,  for  plaintiff  and  appellee.  W.  W.  Hoice, 
appointed  by  the  court,  for  defendants  and  appellants. 

MoBOAN,  J.  The  defendants  were  proceeded  against  by  information 
filed  in  the  First  IMatriet  Court  of  New  Orleans,  charged  with  breaking 
and  entering  a  shop  in  the  night  time  with  intent  to  steal.  They  were 
Miaigned  before  that  court  and  pleaded  not  guilty.    The  iDformatioti 
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was  filed  on  the  eighth  of  April,  1874  They  pleaded  to  it  on  the  nintli 
of  the  same  month. 

On  the  ftfteeuth  of  April,  in  the  Superior  Criminal  Court;,  the  following 
motion  was  made: 

"  On  motion  of  A.  P.  Field,  Esq.,  Attorney  Oeneml  of  the  State  of 
Louisiana,  it  is  ordered  that  the  toUowiuB  case  be  entered,  docketed, 
and  filed  in  the  Superior  Criminal  Court  fur  the  pariah  of  Orleans:  No. 
49.  The  State  ot  Louisiana  vb.  John  Harper  and  Peter  Linn,  charged 
with  the  crime  of  murder." 

Notice  of  trial  was  Ber^'ed  upon  them.  They  were  also  served  with  a 
copy  of  the  laformation  which  had  been  filed  against  them  and  with  the 
Jury  list. 

They  were  tried  and  found  guilty  on  both  counts.  Before  sentence  a 
iioUe  proe.  was  entered  on  the  second  count  (larceny),  and  they  were  sen- 
tenced to  seven  years  Imprisonmeut  at  hard  labor. 

They  appeal. 

Their  counsel  assign  us  error  apparent  on  the  face  of  the  record: 

First— That  the  Superior  Criminal  Court  tried  and  rendered  judg- 
ment against  thorn,  although  no  indictment  had  ever  been  found  or 
traflsferred  to  that  court,  uor  had  any  information  charging  them  with 
the  oEFense  ol  breaking  and  entering  a  shop  been  filed  in,  or  transferred 
to  said  court  against  them,  nor  any  plea  or  issue  made  or  joined  with 
them  in  that  court,  or  transferred  thereto. 

The  act  No.  12i  ot  the  session  of  1874,  creating  a  Superior  Criminal 
Court,  provides  (section  four)  that  "on  motion  of  the  Attorney  General 
or  District  Attorney,  or  attorney  acting  for  either  of  them,  the  record 
In  all  cases  now  pending  or  untried  in  the  First  I>istrict  Court,  over 
which  said  Superior  Criminal  Court  shall  have  exduslve  jurisdiction,, 
shall  be  transferred  to  said  Superior  Criminal  Court,  and  the  Superior 
Criminal  Court  shall  have  power  to  command  tlie  clerk  of  the  First  Dis- 
trict Court  to  do  such  acts  as  may  be  reqiQred  In  furtherance  of  this 
act" 

The  law  having  declared  that  crimes,  such  as  the  defendants  were 
chained  with,  should  be  tried  by  the  Superior  Criminal  Court,  how  the 
case  came  to  that  court  from  the  First  District  Court,  whether  it  was 
on  motion  of  the  Attorney  Qeneial  in  the  First  District  Court,  or 
whether  the  clerk  ot  that  court  had  been  conmianded  to  send  up  the 
information  by  the  judge  of  the  Superior  Criminal  Court,  or  whether 
the  papers  were  presented  by  the  Attorney  Goieral,  matters  not  It  is 
sufficient  for  us  to  know  that  the  case  was  in  the  court,  and  the  only 
court  having  jurisdiction  over  them.  The  route  by  which  it  got  there 
we  are  indiETcrent  about  Neither  do  we  see  how  any  of  their  rights 
were  invaded  by  the  mode  of  proceeding  which  was  adopted,  or  how 
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Uiey  were  deprived  of  any  safeguard  guaranteed  to  them  hy  the  law  to 
make  good  th«r  defense.  And  this  we  think  necesaary  to  entitle  them 
to  our  protection.  Nor  was  it  necessary  tliat  any  pica  or  issue  should 
have  been  joined  with  them  in  the  Superior  Criminal  Oouri^  The  issue 
ms  joined  when  they  pleaded  to  the  information  filed  in  the  First  Dis- 
trict Court 

Seoond — They  complain  that  the  motion  of  the  attorney,  which  we  have 
qnoted,  "la  not  an  order  to  transfer  any  cause  to  the  Superior  Criminal 
Court,  much  lees  is  it  an  order  to  transfer  thereto  the  issue  formed  in  the 
Elret  District  Court  for  the  parish  of  Orleans  by  the  information  and 
the  plea  of  not  guilty  as  found  in  the  record,  which  issue  was  formed 
and  is  pending  in  the  First  District  Court" 

There  is  no  case  pending  agwnst  them  in  the  First  District  Court 
The  proceedings  instituted  against  them  there  were,  by  the  law,  trans- 
lened  to  the  Superior  Criminal  Court,  which  court,  after  the  passage  of 
that  law,  was  the  only  court  which  could  try  them.  The  Issue  was  al- 
ready made  up  before  the  case  was  placed  on  the  docket  of  the  Supe- 
itor  Criminal  Court,  and  there  was  none  other  to  make.  As  r^iards  the 
qaestion  of  transfer,  we  have  disposed  of  that  in  what  we  said  upon  the 
Jrat  error  assigned. 

Third — That  "the  order  to  'docket,  enter,  and  file'  in  the  Superior 
Criminal  Court  an  '  information '  or  a  'charge  of  murder '  against  John 
Harper  and  Peter  Linn,  whether  by  said  names  were  Intended  these  ap- 
pellanta,  or  some  other  persons  of  the  same  name,  could  lay  no  legal 
foandation  for  trying,  convicting,  and  sentencing  the  appellants  upon  a 
charge  of  '  breaking  and  entering  a  shop  in  the  night  time,  with  intent 
to  steal.' " 

The  crime  with  which  the  defendants  stood  charged  was  improperly 
designated  in  the  motion  to  docket  and  fix  the  case  tor  trial,  but  we  do 
not  Bee  how  this  injured  them.  They  were  only  tried  on  the  charge 
upon  which  they  were  arraigned,  and  this  was  all  they  could  ask. 

Poortti — That  "if  the  Superior  Criminal  Court  have  jurisdiction  of 
tlie  crime  for  which  appellants  have  been  sentenced,  it  never  acquired 
juiisdiction  of  the  cause  or  issue  respecting  said  crime,  to  wit:  the  issue 
made  by  the  plea  of  not  guilty  in  the  First  District  Court,  nor  did  it  ever 
acquire  jurisdiction  of  the  parties  defendant  in  said  issue,  who  are  etlll, 
in  contemplates  of  law,  held  by  the  order  of  the  First  District  Court 
remanding  them  to  custody  after  said  plea  of  not  guilty  was  made." 

They  are  cert^nly  not  in  the  custo«iy  of  the  First  District  Court,  and 
the  Jtirisdictlon  of  the  Superior  Criminal  Court  attached  not  from  the 
tTBnster  of  the  cause,  hut  trojn  the  act  which  took  them  out  of  the 
juiisdictioo  of  the  First  District  Court  and  vested  jurisdiction  in  the 
Superior  Criminal  Court 
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Fifth— That  "  the  proceedings  set  forth  in  the  record  as  occurring  im 
the  Superior  Criminal  Court  after  the  fifteenth  of  April,  1874,  (when  the 
order  to  docket  and  fix  their  case  for  trial  was  niade),  whether  they  are 
considered  with  reference  to  the  'information'  or  charge  of 'murder' 
'filed'  'on  that  day,'  or  with  reference  to  the  issue  formed  by  the  plea- 
of  not  guilty  made  by  defendants  in  the  First  District  Court,  are  equally 
erroneous,  filial,  and  void." 

The  "  proceedings "  after  the  date  stated  consist  in  a  notice  of  trial 
served  upon  them;  of  a  copy  of  the  list  of  jurors  impaneled  to  serve 
before  the  Superior  Criminal  Court  during  the  April  term  thereof;  the 
appointmeat  of  counsel  to  represent  them  upon  their  stating  tliat  they 
had  no  means  to  employ  counsel,  and  the  continuanc«  of  the  case  in 
order  to  give  them  time  to  prepare  for  trial;  the  service  on  them  of  a 
copy  of  the  list  of  Jurors  impaneled  to  serve  before  the  Superior  Crimi- 
nal Court  during  the  May  term  thereof;  their  being  broug^ht  into  court 
for  trial;  the  impanellDg  of  the  Jury;  the  verdict  againet  them,  and 
their  sentence. 

We  camiot  see  in  what  these  proceedings  or  any  of  tJiem  are  errone- 
ous, illegal,  or  void. 

We  have  thus  examined  all  the  grounds  assigned  as  error  by  the  de- 
fendants, and  our  conclualon  Is  that  they  are  not  suCQclent  to  authorize 
us  to  reverse  the  action  ol  the  diBtilct  court 

Judgment  affirmed. 


Ho.  5710. 
State  or  LomsiAMA  vs.  J.  J.  Dahiel. 

The  title  of  Act  Xo.  71  at  the  Legtsiature,  approved  Haruh  13,  1874.  itunicleiitlv 
covers  the  avt  ho  tar  as  it  annexes  the  citr  of  CarrolitoD  to  and  makes  It  a  part 
of  the  olty  ot  New  Orleans  and  parish  of  Orleans.  The  annpxine  of  tlii^  terri- 
torr  ot  the  city  ol  CarroUton  to  the  parish  of  OrleaoH  and  the  city  of  Now 
Orleana  ae<WBearll7  effected  the  ehanee  of  the  limits  ot  the  reepeetivo  parishes, 
and  such  change  was  constitutionally  effeif  Ive  by  the  terms  used  in  the  body  of 
'  the  aot  which  make  the  upper  line  ol  Carrollton  the  upper  boundary  line  ot  the 
parish  ol  Orleans. 

"While  (he  constitution  directs  and  retinires  that  the  object  or  objects  of  a  statute 
shall  be  expressed  in  the  title,  it  does  not  require  that  all  the  details  and  pro- 
visions ot  the  statute  should  be  expressed  or  referred  to  in  the  title.  It  the  object 
or  objects  of  the  act  are  expressed  in  the  title,  it  is  suCflcient. 

APPEAL  from  the  Second  Judicial  District  Court,  parish  ot  JelToraon. 
Pardee,  J.  Criminal  case.  A.  P.  P^etd,  Attorney  General,  and  A.  G. 
Briee  and  H.  C.  CaateUanoe,  for  plaintltl  and  appellee.  B.  King  Cutler, 
for  defendant  and  appellant 

HowEU,  J,    The  defendant  appeals  from  a  judgment  sentencing  him 
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to  impriaonment  at  hard  labor  for  life  in  the  Stat*  Penitentiary.  H» 
was  indiebed  by  the  grand  Jury  of  the  parish  of  Jeffereon  on  the  oixteeuth 
of  Jiine,  1874,  for  the  crime  of  murder,  committed,  aa  ehaii?ed,  in  eaid 
parish  on  the  twenty-flrst  of  December,  1873,  on  Joseph  L.  Coke,  and  waa 
tried  and  convicted  of  said  ofTense,  without  capital  punishment,  before 
die  district  court  for  said  parish,  on  the  fourteenth  of  January,  1876. 
On  the  first  day  ol  the  trial,  to  wit:  January  11, 1875,  he  moved  to  quash 
the  Indictment  on  the  grounds,  among  others,  that  the  grand  jurj-  who 
found  the  mditstment  was  not  a  legal  body,  because  some  of  the  mem- 
bers thereof  resided  in  the  parish  of  Orleans;  that  the  said  grand  jury 
could  not  legally  hold  sessions  and  act  as  they  did  in  the  city  of  Gar- 
rdlton,  which  was,  by  Act  No.  71  of  the  Legislature,  approved  March 
3S,  1874,  tuinexed  to  the  city  of  New  Orleans,  and  constitutes  the  Seventh 
District  of  said  city,  and,  substantially,  that  the  offense  being  laid  In 
Uie  parish  of  Jefferson,  the  indictment  should  have  been  found  by 
a  grand  jury  composed  solely  of  citizens  of  said  parish  and  sitting 
therein.  He  also  moved  for  a  continuance  of  the  trial,  on  the  ground 
that  the  court  before  which  he  was  arrayed  was  illt^ally  sitting  In  the 
Seventh  District  of  New  Oi-leans,  and  the  above  act  provided  and 
required  that  the  sesaions  of  said  court  for  said  parish  of  Jefferson 
should  be  held  at  a  place  to  be  selected  by  the  police  jury  thereof,  and 
that  said  place  and  a  court-house  had  been  accordingly  selected.  He 
further  exi*pted  to  the  petty  Jury  ;ipon  the  same  grounds  that  he  urged 
against  the  grand  jury. 

The  district  judge,  being  of  the  opinion  that  the  said  Act  No,  71  was 
unconstitutional,  overruled  the  motion  and  exception.  The  objection  to 
the  B^d  act,  in  this  respect,  is  that  the  tiUe  does  not  embrace  the  pro- 
visions which  changed  the  limits  of  the  two  parishes  and  removed  the 
parish  seat  i)f  the  parish  of  Jefferson.  The  titie  reads;  "  An  act  to 
annex  the  city  of  CarroHton  to  the  city  of  New  Orleans;  to  prortde  for 
the  transfer  of  certain  transcripts  from  the  oflRce  of  the  recorder;  the 
transfer  of  books,  papers,  documents,  and  property  of  the  city  of  Car- 
rollton,  and  also  the  public  schools,  to  the  city  of  New  Orleans;  to 
provide  for  the  debt  of  Carrollton;  creating  the  Seventh  District  of  the 
i-ity  of  New  Orleans  and  a  municipal  court,  a  sanitary  district,  and 
repealing  the  act  incorporating  the  city  of  Carrollton." 

In  our  opinion  this  title  sufBciently  covers  the  act,  so  far  as  It  annexes 
the  dty  of  Carrollton  to  and  makes  it  a  part  of  the  city  and  parish  of 
Sew  Orleans.  The  annexing  of  the  territory  tit  the  city  of  Carrollton 
to  the  parish  of  Orleans  and  city  of  New  Orleans  necessarily  effected 
the  change  of  the  limits  of  the  respective  parishes,  and  such  change 
was  constitutionally  effective  by  the  terms  used  in  the  body  of  the  act. 
*lueh  make  the  upper  line  of  Carrollton  the  upper  boundary  Hue  of  the 
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parish  of  Orleans.  While  tlie  constitution  dlrwts  and  requires  that  ttie 
object  or  object*  of  a  statute  shall  be  expressed  in  the  title,  it  does 
not  require  that  all  tlie  details  and  pro\-isionB  ot  the  statute  shall  be 
expressed  or  referred  to  in  the  title.  If  the  object  or  objects  of  the  art 
are  expressed  in  the  title,  it  is  suffleieut. 

It  is  therefore  ordered  that  the  judgment  and  verdict  appealed  from 
be  set  aside,  and  that  this  cause  be  remanded  to  be  proceeded  in 
according  to  law. 

Itehcaring  refused. 


No.  6033. 
State  of  Louisiana  vb.  Hemrv  Ca8ok. 

B**loo  DM  111  ihe  Revised  Statutus  does  not  protert  the  delendant  In  hie  plea  ot  prfi- 
n?rit)t[oiiuf  oDfl  year  i  n  bar  to  the  proeaoutiun  iontituted  OKsinst  him  Tot  acrioil- 
iial  uffenao  allei;od  1«  have  benn  coiumitted  on  th')  Ebirtr-flrat  of  July,  itiT*. 
Upon  the  indictment,  whieh  had  beun  found  wKhIn  tlio  liniitod  time,  a  noUr 
firo«mutwa8  entered,  and  on  Che  eighth  ot  November,  IHTS.  dstandant  was  pro- 
c.'Cdpd  atcainat  by  information.  Thus  the  information  which  followed  the  in- 
dictment oannot  beoonsidered  as  the  flrst  churKi;  made  aanlnxt  him.  The  law 
waaooniplied  with  when  the  Indict ment  was  founii, 

II  tha  prjaj^u'iDt  ofH  hi;  111  la  thM  tb )  indictmint  is  defoHlvc.  he  can  eater  ^iiollr 
pi'o»tqai  and  proo<'>cd  reKularly,  although  more  than  a  yoar  haa  elapsud  from  the 
flndinic  of  the  IndlctmLtnt  to  the  fllinic  of  the  information. 

Tbi>  judge  a  0II1I  erred  In  not  perniittiiiK  the  counsel  fur  Che  accusfd.  on  the  trial  of 
the  *HBe,  to  make  nn  arjf ument  to  the  jury  on  the  subjeet  nC  the  preseription  ot 
the  crime,  on  tLc  Rniuud  chat  iC  was  not  their  provlniw  to  decide  whether  the 
oBHe  was  prescribed  or  not. 

Whether  ornot  the  crlms  chawed  was  preHcrib>tl,  was  a  matter  of  faot  as  well  as 
law.  and  upon  both  the  fact  and  tbe  law  the  juiy  had  tbo  powoc  to  pass,  and  npou 
iKicb  tbe  (act  and  the  law  the  prisoner  had  a  right,  through  his  counsel,  to  be 

If,  as  tbe  iudgi'  n  g'ln  alleffiw,  the  bill  of  exceptions,  as  presented,  does  not  present 
th  :  (iU9stion  fairly,  ba  should  not  have  nigned  ll.  and  should  hnve  seen  that  the 
bill  stated  the  facts  e»  they  occurred. 

APPEAL  from  the  Fourteenth  .Tudidal  Diatrirt  Court,  parish  of  lUch- 
land.  Ray.  3.  Criminal  case.  C.  T.  Dimii,  Distri<-'t  Attorney,  and 
A.  P.  FifllO,  Attorney  General,  for  plwntifT  and  appellee,  if,  P.  WeiUf, 
for  defendant  and  appellant. 

MoBHAN,  J.  Indictment  wits  foimd  against  the  prisoner,  chai'ging  him 
with  having,  on  the  thirty-flrBt  ot  July,  1874,  feloniously  attempted,  by 
threats  and  intimidation,  to  prevent  one  Solomon  Blum  from  testifying 
in  a  criminal  prosecution,  in  the  case  of  the  State  vs.  William  Nichols. 
Upon  this  indictment  a  noBe.  prox.  was  entered,  and  on  the  eighth  of 
November,  1875,  he  was  proceeded  against  by  information.  He  was 
convicted  and  sentenced  to  two  years  imprisonment  at  hard  labor  in 
the  Penitentiarj-. 
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ntste  ot  Louisinna  ve.  CAsnn. 

He  pleads  the  prescription  of  one  year.  Sertion  986  of  the  Bevised 
Statutes,  upon  which  he  rests  his  pim,  provides  that  "  nu  person  stiall 
be  prosecuted,  tried,  or  punished  for  any  otTense,  willful  murder,  arson, 
robberj-.  forgery,  and  counterfeiting  excepted,  unless  the  Indietment  or 
liresentment  lor  the  same  be  found  or  exhibited  within  one  year  next 
after  the  offense  shall  have  been  made  known  to  a  public  officer  havtnf^ 
the  power  to  dirwt  the  investigation  or  prosecution."  The  limitation, 
horever,  does  not  apply  to  any  person  absconding  or  fleeing  from 
justice. 

We  do  not  think  the  statute  protects  him.  The  indictment  was  found 
within  the  time  limited  by  law.  The  Information  followed  the  indict- 
ment, and  cannot  be  considered  as  the  first  chargo  made  against  him. 
The  law  was  complied  with  when  the  indictment  was  found,  and,  as  wc 
read  the  law,  all  that  is  necessary  in  such  cases  is  that  the  indictment 
shall  be  found  wittdn  one  year  after  the  offense  shall  have  i>een  mode 
known  to  a  pubUc  officer  having  the  power  to  dirwt  the  investigation 
or  prosecution.  If  the  prosecuting  officer  finds  that  the  indictment  is 
detective,  he  can,  in  our  opinion,  enter  a  tiijU«  jwyw.  and  prot'ced  regu- 
larly, although  more  than  a  year  has  elapsed  from  the  finding  of  the 
indictment,  to  the  tiling  of  the  information.  In  the  cases  reported  in 
7  An.  256;  17  An.  69;  19  An.  76,  90,  relied  upon  by  the  appellant,  no  pro- 
ceedings had  been  commenced  until  more  than  a  year  had  elapsed  from 
the  time  the  crime  charged  against  the  prisoners  hud  i>een  committed. 

It  is  urged  that  the  motion  in  arrest  of  judgment  should  have  t)een 
Hastened,  because  it  appears  on  the  face  of  the  infonnution  that  the 
nfltnee  charged  is  barred  by  the  statute.  If  the  information  stood 
alone,  the  position  would,  probably,  be  correct  But  we  take  the  record 
as  we  find  It,  and  in  it  we  find  the  admission  that  an  indictment  had 
been  found  before  the  information  was  filed.  The  indictment,  we  think, 
took  the  case  out  of  the  statute  of  limitations.  The  same  remarks  ap- 
ply to  the  case  in  23  An.  page  433. 

On  the  trial,  and  when  the  counsel  for  the  prisoner  was  addressing 
the  jury,  and  while  he  was  reading  section  986  of  Uic  Re\Teed  Statutes, 
he  was  stopped  by  the  judge  and  was  informed  that  he  would  not  be 
permitted  to  make  an  argument  to  the  jury  on  the  subiect  of  the  pre- 
scription of  the  crime,  as  it  was  not  their  province  to  decide  whether 
the  ease  was  prescribed  or  not.  At  least  this  is  what  is  stated  in  the 
biU  of  excepdons  which  we  find  in  the  record.  The  Judge,  it  Is  true, 
sajB  that  he  does  not  think  the  bill  as  presented  states  the  question 
Wriy.  If  BO,  he  should  not  have  signed  It.  He  should  have  seen  that 
the  bill  stated  the  tacts  as  they  occurred;  biit  we  are  satisfle-l,  from  liis 
own  Btatement,  that  the  fact  is  substantially  as  stated. 
In  this  particTilar  he  erred.    Whether  or  no  the  crime  charged  was 
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prescribed  was  a  matter  of  fact  as  well  as  of  law,  and  upon  both  the 
facte  and  the  law  the  jury  had  the  power  to  paea,  and  upon  both  the 
facte  and  the  law  the  prisoner  had  a  right,  through  his  counsel,  to  be 
heard. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment  of 
the  district  (lourt  be  avoided,  annulled,  and  reversed,  and  that  the  case 
be  remanded  to  be  proceeded  m  according  to  law  and  according  to 
the  views  herein  expressed. 


p  Simon  Teaulbt. 

It  le  unqueeUuitabli!  that  by  act  No.  7|  of  tl 

JotTenon  was  HDaexod  to  the  parish  of 

tutlonal  In  that  respect 
When  a,  law  In  clear  and  tree  trom  ambiguity,  the  letter  ol  It  is  not  to  be  die  regarded 

under  the  pretext  o(  pursulatt  Its  spirit. 

1  PPEAXi  from  the  Second  District  Court,  parish  of  Orieans.  Tinmil,  X 
■J\  MvPlid'm  it  Heaiey,  for  plaintiff  in  nile  and  appellant.  J.  A.  tkghers, 
for  defendant  in  rule  and  appellee. 

LuDE^Na,  C,  J.  Siinan  T^aulat  diei  in  July,  1874,  in  Carrollton, 
where  he  resided  and  where  his  property  is  situated. 

His  sueceBBion  was  opened  in  the  Second  District  Court  for  the  parish 
of  Orleans.  To  effect  a  settlement  of  the  suceesslon  the  property  waa 
8(4d  by  virtue  of  an  order  of  the  Second  District  Court  of  New  Orleans; 
and  Jean  Dnchein,  having  purchased  a  portion  of  the  property,  refused 
to  comply  with  his  bid.  A  rule  was  taken  against  him  to  show  cause 
why  he  should  not  comply.  To  this  he  answered  that  the  succession 
oould  transfer  to  him  no  valid  title  to  the  property  sold,  as  all  the  pro- 
ceedings therein  were  absolute  nullities,  the  court  being  without  Jurifl- 
diction  in  the  premises,  (or  this,  that  the  deceased  was  a  resident  of  the 
parish  of  Jefferson,  where  he  died  and  where  is  situated  all  his  prop- 
erty. The  judgment  was  in  favor  of  the  defendant,  dismissing  the  rule 
for  want  of  jurisdiction. 

The  defense  and  the  judgment  of  the  court  a  i/iia  are  baaed  upon  the 
hypothesis  that  the  territorial  limiui  of  the  parishes  o(  Orleans  and 
Jefferson  were  not  changed  by  act  No.  71  of  1874.  In  the  ease  of  the 
State  va  Daniel  we  held  that  the  act  No.  71  aforesaid  was  constitu- 
tional. Therefore  the  ordy  question  is  whether  or  not  the  act  No.  71  an- 
nexed any  portion  of  the  parish  of  Jefferson  to  the  parish  of  Orleans. 
"We  are  at  a  loss  to  imagine  why  there  should  be  a  doubt  on  the  subject, 
lor  section  one  of  the  act  declares  m  unambiguous  words  tliat  "»U  that 
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I  Su(»i>ssion  of  TeKulet. 

I  portion  of  the  ptii-i»h  of  Jefferson  being  and  lying  below  the  centre  or 

rpperline  street  of  the  city  of  CarroUton,  eommencing  at  the  Missis- 
Bjppi  river  and  extending  northwardly  along  the  centre  of  said  street 
to  its  terminus,  and  thence  along  the  centre  of  the  line  of  the  New  Or- 
leans and  CarroUton  Ballroad  to  Lake  Pont«hartrain,  shall  be  and  con- 
stihite  the  upper  boundary  Hue  of  the  pariah  of  Orleans  and  the  city  of 
Sew  Orleans,  and  all  that  portion  of  the  city  of  CarroUton  thus  de- 
tached from  the  pariah  of  Jefferaon  and  added  to  the  city  of  New  Or- 
leans and  pariah  of  Orleans  shall  be  governed,"  etc. 

"  Then  a  law  is  dear  and  free  from  ambiguity,  the  letter  of  it  m  not 
to  be  disregarded  under  the  pretext  of  pursuing  its  spirit."    C.  C.  13. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  appealed 
from  be  set  a^ide,  and  that  the  exception  to  the  jurisdiction  be  over- 
ruled, ao:I  that  the  case  be  remanded  to  be  proceeded  with  according  to 
law. 


State  of  Louisiana  vs.  Jules  Pons,  auas  E.  Mairaire. 

Prior  to  th»  set  iif  IMUSitWiiB  the  rulattmt  the  Indictment  m 
or  m'itBl  of  the  inetruniL'nt  foraud,  when  the  proeenut 
net  If  out  by  ita  Inoor.  But  Hiiife  the  act  nforeBfiid  the  rule  has  been  different  In 
th{BRCM«.  ThastiLtut«  provides  that  "in  &ay  Indlctnieut  for  furiiery.  stealiiiK. 
embr^liut.  atterlnx.  deBtrorlag.  or  conteliiiK.  or  lor  obtAialnic  br  tBlse  pre- 
teosca  BDV  inBtmment.  it  shall  be  sufficient  to  describe  su^rh  Instrumeiit  by  any 
asmeor  deBlffnatlon  br  whleb  the  anme  may  be  i»u ally  known,  or  by  tlic  purport 
iherwI.withoataettioK  out  any  TOpy  or /or  «tmi>  thereof,  or  otherwise  deaorib- 
lii«  the  asjne.  or  the  value  thereof."    K.  8.  sec.  luie. 

APPEAL  from  the  Superior  Criminal  Court,  parish  of  Orleans. 
Atodia,  3.  John  McPhelin,  District  Attorney,  and  A.  P.  Field,  Attor- 
ney General,  for  plaintiff  and  appellee.  J.  H.  Fm-gumn,  tor  defendant 
and  appellant. 

Lddeuxo,  C.  J.  The  defendant  haa  appealed  from  a  judgment  of  the 
8i4>erior  Criminal  Court  of  New  Orleana  condemning  him  to  impriaon- 
ment  in  the  Penitentiary  fur  tour  years. 

He  assigns  as  error  the  refusal  of  the  judge  a  quo  to  arreet  the  judg- 
ment on  his  motion,  which  alleged  that  "  the  information  herein  flled  ia 
defective  In  auloatance,  and  is  such  that  the  defendant  would  be  unable 
to  plead  aulrejois  avqa'tt  or  aiUrefoiB  coiivict  to  a  subsequent  information 
or  mdictment  Qled  for  the  same  offense,  the  description  of  the  instrument 
alleged  to  have  been  foi^d  and  pubitahed  as  true  not  being  such  as  ia 
required  by  law." 

The  ioformalion  cout^ned  two  counts.  The  flrat  charged  that  "ono 
Jules  Pons,  al\a»  E.  Mairaire,  late,  etc.,  feloniously  did  falaely  make. 
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toTgfi,  and  counterfeit,  and  ca\ise  and  procure  to  be  made,  forged,  and 
counterfeited,  a  certain  note  for  the  payment  of  money,  with  Intent  to 
injure  one  Joseph  Le  Blanc  and  divers  other  persons,"  etc. 

The  second  count  charged  that  "  after  the  commission  of  the  felony 
in  the  manner  and  form  aforesaid,  the  said  Jules  Pons,  alioB  E.  Malraire, 
having  in  his  possession  a  certain  false,  forged,  and  counterfeited  order 
for  the  payment  of  money,  feloniously  did  publish  as  true  the  said  false, 
foi^d,  and  counterfeited  order  for  the  payment  of  money,  he,  the  said 
Juice  Pons,  alias  E.  Malraire,  then  and  there  well  knowing  that  said 
order  for  the  payment  of  money  was  false,  toiled,  and  eount^^rfeiteil, 
with  intent  to  injure  and  defraud  the  said  Joseph  Le  Blanc,"  etc. 

Prior  to  the  act  of  1865  it  was  the  rule  that  the  indictment  must  con- 
tain an  exact  cripy  or  recital  of  the  instrument  forged,  when  the  prose- 
<'uting  officer  undertakes  to  set  it  out  by  its  tenor.  But  even  then,  the 
Court  of  Errors  and  Appeals  of  this  State  said:  "While  we  admit  the 
law,  with  its  reasons,  to  be  as  stated,  we  have  not  the  least  desire  to 
strengthen  the  rule  by  an  unUmited  application  of  it."    8  R.  512. 

.Since  the  act  of  1865  the  rule  has  been  different  in  this  Stole.  The 
statute  pro\-ide8  that  *'  in  any  indictment  for  forging,  littering,  stealing, 
embezzling,  destroying,  or  canceling,  or  for  obtaining  by  false  pretenses 
any  instrument,  it  shall  be  sufficient  to  describe  such  instrument  by  any 
name  or  deeignation  by  which  the  same  may  be  usually  known,  or  by 
the  purport  thereof,  without  setting  out  any  copy  or /at'  simile  thei-eof, 
or  otherwise  describing  the  same  or  the  value  thereof."    R.  S.  sec.  1049. 

The  motion  in  arrest  of  jridgmeut  was  therefore  properly  overmled. 

It  is  ordered  that  the  judgment  of  the  district  court  be  affirmed. 


Mne.  J.  C.  D¥.  St.  Bombs  vs.  CARONnEL£T  Cabal  ahu  Navioatios  Company. 

There  is  a  want  of  clillseo'^t:  UQ  the  port  of  the  plRlntllT  and  appellant,  and  the 
fnilure  to  Die  a  cumplote  and  duly -certlfled  tranecrlpt  of  appeal  wllhina  proper 
time  is  Imputable ,to  htr.  The  record  Id  ita  present  imperteot  condlltoD  was  not 
retarned  to  this  court  until  several  weeks  after  the  return  day  ot  the  eertforari. 
and  DO  effort  deems  t«  have  been  made  to  obtain  an  extension  of  time  lor  its 

APPEAL    from    the    Superior    District    Court,    parish   of    Orieans. 
Hawkins,  J,    Fellown  &  Mills,  for  plaintiff  and  appellant    H.  D.  <t 
€.  Ogdtn,  for  defendants  and  appeUees. 

Howell,  J.  A  motion  is  made  to  dismiss  this  appeal,  on  the  grounds 
that  a  fragment  of  a  transcript  was  marked  filed  in  this  court  on  the  day 
when  the  last  extension  for  bringing  up  the  appeal  expired,  and  was 
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imuediat«ly  withdrawn  and  taken  to  the  lower  court  to  be  completed 
anil  c«rtifled,  an<l  was  not  returned  to  this  court  at  the  date  this  motion 
was  filed  ;  that  Ihe  record  did  not  contain  the  testimony  and  evidence 
adduced  on  the  tiial,  nor  the  certificate  ot  the  clerk;  that  there  was 
ample  time  to  prepare  and  file  the  transcript,  and  the  Tallure  to  do  ao  ia 
attributable  to  the  apppellant. 

The  appeal  was  granted  on  the  tourth  of  iSay,  1675,  returnable  on  the 
8r»t  Monday  of  the  following  month,  June.  On  the  second  of  November, 
1675,  an  extension  to  the  fifteenth  of  said  month  was  granted  by  this 
wurt  On  that  date  a  further  extension  of  five  days  was  allowed.  On 
the  nhieteenth  (within  the  delay)  a  partial  record  (consisting  of  only  a 
few  loose  unbound  sheets,  and  without  the  clerk's  certificate,)  was  filed 
in  the  clerk's  offlce  of  this  court,  and  immediately  withdrawn  and  taken 
W  the  lower  court  to  be  L'ompleted.  On  the  twenty-ninth  of  November 
a  writ  of  certiorari  was  obtained  to  complete  and  certify  the  record,  re- 
turnable on  the  first  Monday  ot  December,  1875.  The  certificate  of  the 
clerk  to  the  record  now  l>eforo  ub  is  dated  on  the  fourth  of  January, 
1876,  and  shows  that  testimony  is  wanting,  and  the  record  does  not  con- 
tain eeiferal  documents  offered  by  the  respective  parties.  The  certifi- 
cates ot  the  clerk,  on  which  the  extensions  and  the  eertjorari  were 
issued,  state  the  record  was  not  completed  because  of  the  absence  of 
testimony,  and  a  reference  to  the  record  shows  that  most  of  this  evi- 
dence was  olTered  by  the  appellant. 

All  this  shows  a  want  of  diligence  on  the  part  ot  the  appellant,  an<I 
the  (ulure  to  file  a  complete  and  duly-certified  transcript  of  appeal 
within  proper  time  to  be  imputable  to  her.  The  record  in  Its  present 
imperfect  eondltioa  was  not  returned  to  this  court  until  several  weeks 
after  the  return  day  of  the  certiorari,  and  no  effort  seems  to  have  been 
made  to  obt^n  an  extension  of  time  for  Its  return. 

It  is  therefore  ordered  that  the  appeal  herein  be  dismissed  with  coats. 

Behearing  refused. 


No.  6939.  I 

Mrs.  Ann  Maria  Heller  vs.  Lochte  &  Cordes  et  al. 

When  an  aup«al  wa«  made  returoaUe  on  the  flret  Monday  ot  Har.  l^TS,  and  on 
motion  ot  the  appellant  In  this  oourt  the  return  day  was  extended  to  the  flrst 
Mimday  o(  June,  it  was  Coo  late  (oniethe  transcript  on  the  first  ot  November  4oU 

APPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.    Saucier,  J. 
&£eUen,  tor  plaintiff  and  appellant.    £.  Jf.  Whittmnvre,  tot  defend- 
aots  and  appellees. 
Howell,  J.    A  motion  is  made  to  dismiss  this  appeal  on  the  ground, 
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among  others,  that  the  record  was  filed  long  after  the  delay  Tor  bringing 
the  appeal  expired. 

The  appeal  was  made  returnable  on  the  flret  Monday  of  May,  1875,  and 
on  motion  of  the  appellant  in  this  court  the  return  day  waa  extended  to 
the  first  Monday  of  June,  but  the  transcript  was  not  flied  until  the  first 
of  November  following.    This  was  too  late. 

It  is  therefore  ordered  that  the  appeal  herein  be  dismissed  at  costs  of 
appellant.  ' 


State  of  Louisiana  vs.  J.  D.  Neison. 

It  not  apiteaHoK  that  proper  dillRenRp  had  boKO  made  to  Ret  CheteBtltnoay  of  the 

wltnpBBBS  required,  the  judge  a  auo  exercised  lila  discretion  properlj-  Id  refiuiog 

a  continuance. 
The  exemption  that  the  llrst  and  third  counts  ot  the  Indictment  do  not  aol  forth  the 

allejrwi  forged  document  according  t«  Ita  tenor  was  correctly  overruled  in  view  of 

section  1051  of  the  Keviaed  Htatiit«a. 
Section  1053,  Revised  Statutes,  does  awar  with  the  en-eption  that  the  second  and  fourth 

counts  of  the  indictment  do  not  ohargie  that  tliu  defendant  Intended  to  defraud 

any  person  or  corporate  body. 

APPEALfrom  the  Superior  CriminalCourt,  parish  of  Orleans.  Braurflin, 
3.  Criminal  case.  John  McPheVm,  District  Attorney,  and  A.  P.  Field, 
Attorney  General,  for  plaintiff  and  appellee.  Alex.  DaUhehner,  for  defend- 
ant and  appellant 

LuDELiNO,  C.  J.  The  defendant  has  appealed  from  a  judgment  sen- 
tencing him  to  hard  latior  in  the  Penitentiary  for  two  years  for  foi^ry. 

Attachments  were  asiced  for  against  three  witnesses  for  defendant  after 
one  continuance  had  been  granted  to  procure  their  attendance,  and  the 
court  refused  to  continue  the  case  for  that  purpose.  From  the  affidavit 
filed  it  appears  that  one  of  the  witnesses  resides  in  the  Hbxte  of  Missis- 
sippi, and  it  does  not  appear  where  the  other  two  live.  Proper  tliligenee 
to  get  the  testimony  of  the  witnesses  does  not  appear  tti  have  been  used. 
We  think  the  judge  a  quo  exercised  his  discretion  properly  in  refusing  the 
continuance. 

The  second  bill  of  exceptions  complains  that  the  first  and  tliird  counts 
cf  the  indictment  do  not  set  forth  the  alleged  forged  document  accord- 
ing to  its  tenor,  and  that  the  second  and  fourth  counts  do  not  charge  that 
the  defendant  intended  to  defraud  any  person  or  corporate  body. 

These  objections  were  properly  overruled.  Section  1051  of  the  Revised 
Statutes  provides  that  "whenever  it  shall  be  necessary  to  make  any 
averments  in  an  indictment  as  to  any  instrument,  whether  the  same  con- 
sists wholly  or  in  part  of  writing,  print,  or  figures,  it  shall  be  suffldent  to 
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describe  such  instrument  by  any  name  or  deeigoatioD  by  which  the  same 
maybe  usualty  known,  or  by  the  purport  thereof,"  etc.  Section  1052 
ded&ree  it  ehall  be  sufBcient  "  to  all^e  that  the  defendant  did  the  ai5t 
Tith  intent  to  defraud,  without  alle^ng  the  intent  ot  the  defendant  to 
defr&ud  aay  particular  peisoit." 

It  Is  therefore  ordered  that  the  judgment  of  the  lower  court  be  affirmed 
with  <«ats. 


STiTB  or  Louisiana  ex    rel.    Elza  B.  Mentz    vb.    CHASija    CLraroN, 
AnnrroR. 

Tills  ie  >n  appllratlon  (or  a  maDdnmue  to  oompol  the  Auditor  ol  the  State  to  Issue  a 
wsrrsnt  on  the  State  Treaeurer  In  lavor  ot  relator.  An  eioeptlon  waa  taken  to 
the  Introdut-tion  in  evideni^  ot  the  record  ol  suit  No,  M.4M  before  the  Superior 
District  Court,  od  the  srouad  that  It  was  rei  inltr  alios  acta. 

Tbt  relator  vrai  not  a  part;  to  the  suit  the  record  ol  whioh  waa  offered  In  evidence. 
and  Thethcr  It  be  regarded  as  In  evidence  or  not.  the  Injunction  therein  granted 
asBiii))t  the  Auditor  can  have  no  legal  effect  asaiDst  one  not  a  iiitrty  U>  it.  11  any 
ralld  reason  existed  why  relator's  olalm  should  not  be  audited  and  warranted 
tor.  it  should  have  been  made  the  delenae  to  this  action. 

Therais  no  force  Id  tho  plcaot  the  Auditor  that  he  has  no  legal  autbority  to  draw 
warrants  on  the  troanury  when  there  la  no  money  In  it  to  pay  the  warrant.  He 
is  not  the  custodian  o(  the  moneys  ol  the  State,  nor  Is  It  his  duty  to  pay  out  the 
moaej'B  ol  the  State.  His  duty  Is  "to  draw  all  warrants  on  the  treasury  lor 
money"  tor  valid  claims  lor  which  appropriations  have  been  made. 

APPEAL  from  the  Superior  District  Court,  pariah  of  Orleans. 
Haickina,  J.  John  Bay,  for  relator  aud  appellant.  Charles  S.  ^ce, 
lor  defendant  and  appellee, 

LrcELTsa,  C.  J.  This  is  an  application  for  a  mandamus  to  compel  the 
Auditor  of  tlie  State  to  issue  a  warrant  on  the  State  Treasurer  in  favor 
of  relator  for  8G25,  the  amount  due  him  ae  parish  Judge  of  the  parish 
ol  St  Mary  for  the  quarter  ending  thirtieth  June,  1875. 

Ttic  answer  of  the  Auditor  to  this  application  is— 

Ftrst^-That  he  has  been  enjoined  from  paying  S60,000  ot  the  9132,000 
appropriated  by  the  General  Assembly  for  salaries  of  parish  judges ; 
tlkat  the  amount  of  the  appropriation  not  enjoined  is  $72,000,  being  at 
the  rate  of  S1200  for  each  parish  judge;  that  he  had  already  Issued  one 
warrant  to  relator  for  3625,  being  for  the  quarter  ending  thirty-first 
Xueh,  1875,  and  that  this  amoimt  covers  what  is  coming  to  relator  out 
of  Ute  amount  not  enjoined  for  the  quarters  ending  thirty-first  March 
«id  thirtieth  June. 

Second — That  there  is  no  money  in  the  treasury  against  whidn  said 
warrant  could  be  drawn,  and  that  he  had  no  legal  authority  to  draw 
mrronts  on  the  treasury  when  there  is  no  money  In  the  treasury  to  pay 
the  game. 
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VitMe  ot  LouiaianK  ei  ral.  Meatz  vs.  Clintnn.  Auditor. 

It  ia  admitted  that  the  facts  in  the  petition  are  true.  It  is  further 
admitted  that  the  relator  lias  received  a  warrant  for  the  first  quarter  of 
hie  salary. 

Record  of  suit  No.  26,440  of  tlie  Superior  District  Court  was  offered 
in  evidence  and  was  objected  to  on  the  ground  that  It  was  res  inter  aiioA 
acta.  The  objection  was  overruled,  and  Uie  evidence  was  received;  and 
a  bill  of  exceptions  was  taken  to  the  ruling.  The  relator  was  not  & 
party  to  the  suit  the  record  of  which  was  offered  in  evidence.  Whether 
it  be  regarded  as  in  evidence  or  not,  the  injuncdon  therein  granted 
against  the  Auditor  can  have  no  l*^fal  effect  against  one  not  a  party  to 
it.  If  any  valid  reason  existed  why  the  claim  should  not  be  audited 
and  warranted  for,  it  should  have  been  made  the  defense  to  this  action. 

The  second  reason  assigned  for  nut  issuing  the  warrant  is  unfounded. 
The  Auditor  ia  not  the  custodian  of  the  moneys  of  the  State;  nor  is  it 
his  duty  to  jay  out  the  moneys  of  the  State.  TTis  duty  is  "to  drow  all 
warrants  on  the  treasury  for  money"  for  valid  claims  for  which  appro- 
priations have  been  made.    Sections  2  and  3  of  g  174  of  Revised  Statutes. 

This  precise  question  was  recently  decided  in  the  case  of  the  Republi- 
can Printing  Company  vs.  The  Auditor. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed, 
and  that  there  be  judgment  in  favor  of  tlie  relator  against  the  Auditor, 
making  the  mandamus  peremptory. 

MoTUiKS,  3.  There  is  no  allegation  in  the  answer  of  the  Auditor 
that  the  sum  claimed  by  the  relator  is  not  due;  that  no  appropriation 
has  been  made  to  meet  it;  that  the  appropriation  has  been  exhausted ;  or 
that  it  is  in  exoees  of  the  revenue. 

I  therefore  concur  in  the  decree. 


PlEBRE  AvBIANNE  VS.  QE0IM)E  T.  EsCHBACHEn  ET  il. 

In  this  suit  uu  a  prominaory  Dot«  ocBiuBt  the  mnker  and  two  iudorscre.  It  Is  proved 
thu  uotiee  of  dlshouor  t/ae  served  on  one  the  Indoraere  by  dellveriQK  it  to  his 
book-koeiwr  la  hla  offleo.  and  on  the  other  by  dellverlmt « tohiswKe  Id  hla  store. 
he  not  beiiMC  In.    This  was  sulQcIcnt, 

APPEAL  from  the  Sixth  District  Court,  parish  of  Orieane.     Saucier,  3. 
Jerome  Heunier,  for  plahitifT  and  appellee.    Hornor  £  Benedict  and 
E.  Sabourin,  for  defendants  and  appellants. 

WvLY,  J.    This  is  a  suit  on  a  promissory  note  against  the  maker  wtd 
two  indorsers,  and  from  a  judgment  against  them  the  indorsers,  George 


NEW  ORLEANS,  JANUARY,  1S76.  49 

Aurlannp  vs.  Es'-hbar  her  st  nl. 

Mera  aud  Ed.  Erhard,  have  appealed.  The  objtHtion  is  that  iiotiett  of 
diahnnor  wus  not  properly  served.  Notioe  was  served,  as  appears  by 
the  eertifliat*  of  the  notary  attached  to  the  protest,  on  Mertz,  by  deliv- 
tdiig  it  "  t»>  his  book-ket'per  in  his  ()fHi'e,"  and  on  Erhard  by  delivering  it 
-  tt)  his  wife  in  his  store,  he  not  being  in."  We  think  the  service  of  notii-e 
;!  dishouor  was  suffltient.  2  R.  119 ;  14  L.  4W4 ;  15  L.  113;  4  An.  4H3 ;  8 
An.  136. 
Judgment  afSrmed. 


No.  r>!U2. 
Btatk  of  Loiisi.vxA  v«.  J,  W.  Callcm. 


p|>r..v;!.if.n8o(  thp 

NinHlIlutlon.  n- 

ii-l.'HPvrrty-foiir.a 

nu|<|»'>iJln"rliiiiaHl 

lien  .)nly  when  111'.- 

viiiinhmvntm' 

■■•th.  ..r  im|.ri«,um 

■nt«tIiar«llHlK>r..jr 

eH-HHlinKthr.'chi 

nifr.-rl.l..11ii->. : 

a'-tiinlly  imri'Miil. 

Nil  iH'unIt)-  hnvliiK 

imimm^  in  thin  ea« 

.  till-  Bpi-'iii  m 

«tl>rtU;sni:«^.J. 

APPEAL  from  the  Twelfth  Jiididal  Distriit  Court,  pariah  of  Winn. 
Toliaferrii,  J.  Criminal  <wse.  Dniilel  B.  (liifli(iiii.  District  Attorney, 
«nd  A.  P.  F'li-ld,  Attorney  General,  tor  pluintitT  nnd  Hp[)cllaiit.  S.  M. 
Brijaii  and  ffeorj/e  TlV'r)',  for  defendant  and  appellee. 

HowEU.,  J.  A  motion  in  made  to  dismiss  this  appeal  on  the  gronnd 
that  this  t-ourt  has  no  jwrisdiction  of  the  (■use,  the  State  having  a pi>eale<l 
tniin  a  judgment  quashing  the  indictment  found  against  the  defendant. 

Under  the  proiisions  of  the  constitution  (article  74)  an  appeal  in  crimi- 
nal rases  lit«  only  when  the  punishment  of  death  or  Impriaoninent  at 
hani  labor,  or  a  fine  eseeeding  thrt*  hundred  dollars,  is  actually  im- 
[kifietL    So  penalty  was  imposed  in  this  case. 

It  is  therefore  ordered  that  the  appeal  herein  Ije  dismissed. 


State  of  Loris 


AdiM'  liifiut-  joiaod.  and  after  th<^  ease  hftd  br^n  Hf-t  down  for  trial  iin 

ilm^lh^.aud  (inthr  da)'llxtslffirtrial.th(<(.ioiirtiti'BiitRdBiipe:'iHl  jurytoiilaintllTi!. 
iLnd  Uie  di-tL-ndant  tecllui;  H^rievpd.  bt-oiUHi^  lllOKally  dt^laytMl  in  tilt'  vlnJicnticin 
"t  hia  kttal  rlKht,  took  a  Mil  of  t'le.'ptiimB.  Tha  i-s^rtion  n-an  well  taken.  At 
that  Blage  of  the  rase  tLe  supplemental  petition  of  plaintifhoallinK  forasppdol 
jury  nh'mlii  not  have  b.'en  entertained,  and  thi"  onlT  should  not  liuve  b-.'fn 

Thi-  authority  of  the  Govnrnor  to  remove  a  tax  coll'flor  and  aiipolnt  a  «uivesscir  Is 
n'l  lonnBC  an  open  gueation. 

APPEAL  from  the  Superior  District  Court,  parish  of  Orleans.  Haie- 
kills,  3.     nuirtP:<  S.  Riiv  aitd  JTUtlam  R.  Wliltaker,  for  relator  and 
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State  of  Louisiana  vs.  Carer. 


appellant.  John  B.  Cottcni  and  Alfred  Sliaic,  for  respondent  and  ap- 
pellee. 

Wym,  J.  In  tliia  controverey  under  the  intrusion  act  lor  the  office 
of  tax  collector  of  the  Third  Diettict,  parish  of  Orleans,  Francis  E.  Dumas, 
Joined  as  plaintUF  with  the  Stat«,  appeals  from  the  judgment  in  favor  of 
defendant  deciding  the  latter  la  entitled  to  said  oflBoe. 

After  Joinder  of  Issue,  and  aft«r  the  case  was  flied  lor  trial,  plalntitfe 
filed  a  supplemental  petition  praying  for  a  special  jury.  The  court 
granted  the  order,  and  continued  for  three  da^  the  ease,  to  enable  such 
Jury  to  be  drawn  pursuant  to  an  order  to  that  effect  direct«d  to  the  com- 
missioners for  drawing  juries  In  the  parish  of  Orleans. 

The  sberlfTs  return  on  the  order  to  the  commissioners  to  draw  the 
Jury  stated  that  he  had  not  been  able  to  find  and  serve  the  commission- 
ers within  the  delay  allowed  by  the  court  for  the  drawing  and  summon- 
ing of  the  special  Jury.  Thereupon  plaintiCb  moved  for  another  order 
and  further  delay  to  obtain  a  special  jury.  The  court  having  refused  it, 
and  ordered  the  trial  to  pnM.'ced,  plaintiffs  took  a  bill  of  exceptions. 

In  tbe  meantime  the  defendant  had  taken  a  bill  of  exceptions  to  the 
ruling  of  the  court  granting  a  special  Jury  while  the  case  was  standing 
on  the  summary  docket  for  trial  on  that  day,  pursuant  to  a  previous 
fixing. 

Both  of  these  bills  of  exceptions  are  urged  upon  the  attention  of  this 
court  We  will  consider  the  flist,  which  raises  the  inquiry  whether  the 
pl^ntifb  were  entitled  toaspecialjuryatthestageof  the  case  when  the 
application  for  It  was  made. 

The  Intrusion  law  makes  trials  of  cases  thereunder  summary,  because 
it  is  the  interest  of  the  State  that  all  contestations  for  office  shall  be 
si>eedily  determined.  It  authorizes  either  party  to  call  for  a  special  Jury. 
But  the  application  should  not  be  granted  unless  it  Is  made  pursuant  to 
articles  494  and  495  of  the  Code  of  Practice. 

Article  494  declares  that  "  the  plaintUT  who  wishes  for  a  jury  must  pray 
for  the  same  either  In  his  original  petition,  or  by  a  supplemental  petition, 
which  must  be  presented  before  the  suit  be  set  for  trial." 

Article  495  provides  that  "  the  defendant,  In  order  to  avail  himself  of 
the  same  privilege,  must  pray  for  a  Jury  In  his  answer,  or  previous  to  the 
suit  being  set  down  for  trial." 

Here,  after  issue  joined  and  after  the  case  had  been  set  down  for  trial 
on  the  siunmary  dodtet,  and  on  the  day  fixed  for  trial,  the  court  granted 
a  special  jury  to  plalntUSs,  and  the  defendant  feeling  aggrieved,  because 
ille^ly  delayed  in  the  vindication  of  his  l«gal  right,  took  the  bill  of  ex- 
ceptions now  under  examination. 

We  think  the  exception  was  well  taken,  and,  at  that  stage  of  the  case, 
the  supplemental  petition  of  plalntifEs  calling  tor  a  special  jury  should 
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DOt  have  been  entertained,  and  the  order  should  oot  have  been  granted. 
This  dispoeee  of  plaintltb'  blU  ot  exceptions,  because  if,  as  we  find,  they 
were  not  entitled  to  a  special  Jury,  we  will  not  condder  the  Mntroverey 
irhich  they  raised  in  regari  to  it  at  a  later  stage  of  the  case.  We  come 
now  to  the  merits  of  the  case.  Here  we  find  that  in  January,  187K,  the 
Ooremor  appointed  plalntUf,  Franks  E.  Dumas,  tax  collector  of  the 
Ttdrd  District  ot  the  city  ot  New  Orleans,  and  on  the  twentieth  day  of 
December  following  he  remoN^d  him  and  appointed  the  defendant, 
Thomas  Carey,  the  eommlsslon,  oath  of  otRce,  and  bond  of  the  latter 
being  adduced  at  the  triaL 

The  appellee  r^ses  the  question  as  to  tbe  authority  of  the  Oovernot  to 
remove  a  tax  collector  and  appoint  a  suocessor.  This  is  no  longer  an 
open  question.  See  the  cases  ot  State  ex  rel  Attorney  General  vs.  Dough- 
erty, 26  An.  119;  State  ex  rel.  Dayries  vs.  Yoist,  36  An.  S96;  State  ex  reL 
W*er  vs.  Piaher,  26  An.  587. 

It  is  therefore  ordered  that  the  judgment  herein  in  favor  of  the  de- 
fendant be  afflrmed  with  costs. 


No.  3022. 

Fredekick  B.  Brand  vb.  Jaues  STATfORD. 

Itlutsbeen  decided  that  tberUtht  to  annul  a  judgment  <b  not  restricted  to  the  oauaeH 
specified  in  article  BOT  ot  Hip  Code  ol  PrBrtion.  But  to  entitle  one  to  Buch  relief  it 
must  be  Bhown  thBt  it  would  be  asalnst  Rood  eonBoience  to  eiocule  the  Judgment 
uid  that  thnre  has  beonDOlachea  or  neKllKenoe  od  the  part  ot  the  party  com- 
plainlnK.  The  judgment  complained  of  <b  one  ot  nonsuit,  and  is  tbe  result  ot 
negliirence  of  the  plaintiff.  It  wen  his  diitr  to  knon  what  was  beinit  done  in  hie 
owe  In  the  court  In  which  he  bad  Instituted  It.  Nor  does  the  evidence  ahow  that 
there  iru  any  fraudulent  niUrei>rHsentatloD  made  to  obtain  the  iudKioeiit. 

APPEAL  from  the  Sixth  District  Court,  parish  of  Orieans.  Cooley,  3. 
J.  H.  Hnleev  and  B.  H.  Marr,  for  plaintiff  and  appellee.  T.  A.  Bartktt''. 
tor  defendant  and  appellant 

LuDEUNo,  C  J.  In  May.  1669,  the  plaintiff  brought  suit  in  the  Fourth 
District  Court  of  New  Orleans  against  defendant,  and  obtained  a  writ  of 
provisional  seizure  against  the  property  of  defendant.  This  was  set 
•fflde  on  bond.  On  the  eighth  of  July,  1869,  the  plaintilf  instituted  another 
suit  in  the  Sixth  District  Court  of  New  Orleans  against  the  defendant  for 
the  same  cause  ot  action,  and  obtained  another  writ  of  itfovlaioDal  seiz- 
ure, which  waa  also  set  aside  on  bond.  On  the  sixteenth  ot  July,  1869, 
the  plainUtf  obtained  an  order  in  the  Fourth  District  Court  to  compel  the 
detmdant  to  give  another  delivery  bond  or  restore  the  property  seized  to 
theaheritt 

Od  the  twenty-seoond  ot  October,  1869,  the  defendant  filed  the  plea  ot 
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lis  pendem  in  the  Sixth  District  Court  The  exceptioa  was  fixed  for  trial, 
on  motion,  for  the  twenty-sixth  of  October,  On  that  day  the  tiial  was 
continued  to  another  day,  as  appears  from  tlie  minutes  of  the  court.  On 
the  ninth  of  November  the  exception  was  tried  and  the  suit  was  diemiseed. 

In  the  meantime,  during  the  valuation,  the  suit  in  the  Fourth  Dietrict 
Court  had  been  discontinued  without  the  knowledge  of  the  deteudant^ 
The  present  suit  is  to  annul  the  judgment  dismissing  tlie  suit  on  the  plea 
of  Ibipendem,  on  the  ground  that  it  was  olitained  "  on  a  fraudulont  and 
untrue  i-epresentation  that  thei-e  was  a  similar  suif ,  for  the  same  cause  of 
acUon,  pending  in  the  Fourth  District  Court."  It  has  bwn  deckled  that 
the  riglit  to  annul  a  judgment  is  not  restricted  to  the  causes  specified  in 
article  607  of  the  Code  of  Pi-a<;ttce.  But  to  entitle  one  to  such  relief  it 
must  be  shown  that  it  would  be  against  good  conscience  to  execute  the- 
judgment,  and  that  there  has  been  no  ladies  or  negligence  on  the  part  or 
the  party  complaming.    3  An.  646. 

The  judgment  complained  of  ia  one  of  nonsuit,  and  is  the  result  of  the 
negligence  of  the  plaintiff ;  it  was  his  duty  to  know  what  was  being  done 
in  his  case  In  the  court  in  which  he  Lad  instituted  it.  13  An.  895.  Nor  ■ 
does  the  evidence  show  that  tliere  was  any  fraudulent  niiareprcseiitation 
made  to  obtain  the  judgment. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  of  the  lower- 
court  be  set  aside,  and  that  there  be  judgment  rejecting  the  plaintirra. 
demand  with  c-osts. 


State  ex  rel.  Eaoeh,  Ellehman  &  Co.  va.  Charles  Clinton,  Auditor- 

The  elerfc  cortiBeH  tlintthe  present  record  pontalnea  full,  pomplete.  ami  i-orrL>cl  frnri— 
Hcript  of  the  rei.-onl.  Including  all  proeecdloKa  and  dnouments  dlnd.  t'-arlmnnr 
and  evidence  adduced  on  the  trial  of  the  muae.  etc.,  and  Uiere  la  no  BOsgeMitia 
lit  n  diminution  at  the  recurd  attributable  to  the  appellant.  This  Is  all  that  thih 
uuurt  cHii  Ingulre  into.    The  motion  to  dismiss  Is  rt^fusoil. 

The  plaintiffH,  BR  transferees  ot  one  Elder.  alleKC  that  a  certain  amount  t>t  work 
contraoted  (or  on  behall  of  the  State  has  been  done  aooocdlnK  to  the  eonrract ; 
that  It  has  been  apiiroved  by  the  parties  Anthorlr.ed  to  do  bo  :  that  the  bonds  pro- 
vided tor  In  the  aft  tit  eichth  of  Si-ptsmbpr.  iBes.  have  boen  Bigned,  and  that  f hej- 
are  now  In  the  handa  ot  the  Auditor,  who  refuBeBtodBlIverthem  up.  Wherefore - 
the]'  pray  for  a  mandamus  on  (he  Auditor  to  com ikI  him  to  deliver  them. 

The  present  Attorney  General,  as  well  in  twholt  of  the  Auditor  of  Public  Acponnfit 
as  lu  behalf  of  the  Htate,  and  Intervenlnn  In  that  Interest,  oppoeen  the  Ibbuii  of 
the  bonds. 

The  cv)ntraet  under  ivhleh  relators  did  Ihcir  work  was  enteral  into  wilh  the  Board  of 
EoKlncwrB.  This  board  had  no  aufiorlty  to  enter  into  IJie  eontraet.  Thpj-  could' 
oul>-  do  what  they  were  empowered  to  do  by  the  LeKislHture.  and  the  LeslBlatnrc-- 
never  cm  |H)  we  red  them  to  make  any  such  contniet.  It  is  Irue  that  the  tiiuimlB- 
Kioners  oriKlnally  appointed  were  authorized  to  make  a  contract  tor  placing  n 
•lam  at  Tone's  bayou.    This  they  did.   But  it  was  stipulated  in  (hat  conCra'tt  that 
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Of-  work  should  be  done  within  a  certain  time.  The  time  expired  and  the  work 
«B9  oat  done.  There  was  therefore  an  end  to  that  eontrBPt.  Then  the  oommls- 
eionersapiioiDted  b^'that  act  became /uncfi  officio,  andtbeir  successora  wereoaly 
fumpetent  lo  inspect  and  iiause  to  bi'  eoinjileleil  the  work  whiuh  had  been  bCKUn 
UDd<^rthecontrai?t.  Butlhenorktros  at  an  end:  the  work  was  never  commenced 
brton-  the  aeoond  contract  was  entered  Into,  and  this  contract,  ea  before  atated. 
tbe  Board  ol  Engineers  bad  no  authority  to  make.  It  is  true  that  In  tbe  opinion 
■ot  the  Xhen  Attorney  Qeneral  it  woa  the  duty  of  the  Board  of  EnKlncers  to  carry 
on  thP  work  and  lo  make  the  contract,  and  Uiat  it  was  sanetionad  by  the  than 
(iovcrnor.  But  neltbet  the  Attorney  Qenaral  nor  the  Governor  nor  the  Board  of 
EnKlnecre  had  any  authority  to  renew  n  dead  contract.  Thie  r:ould  only  be  done 
by  the  power  which  authorized,  to  wit:  the  Lcclelature. 

APPEAL  from  the  Superior  District  Court,  parieh  of  Orleans.  Hate- 
l-h)'',  J.  /.  W.  Thomax  and  A.  C.  Leici^,  for  relator  and  appellant  J. 
P.  Fii^d,  Attorney  General,  and  J.  Q.  A.  FeVown,  for  respondent  and 
appellee. 

M(»oA»,  J.  William  Durbridge  moves  to  dismiss  this  appeal,  on  the 
ground  that  the  record  in  the  caae  of  the  State  ex  rel.  Durbridge,  the 
-aame  defendant,  is  not  copied  Into  the  record  before  us. 

Tlie  two  cases  are  docketed  tmder  different  numbers  in  the  court  below, 
The<?ourt  ordered  them  to  be  reopened  for  the  purpose  of  hearing  fur- 
ther testimony.    It  was  also  ordered  that  they  be  consolidated  and  tried 

The  clerk  certifies  that  the  present  record  contains  a  full,  complete, 
and  correct  transcript  of  the  record,  including  all  proceedings  and  docu- 
ments filed,  testimony  and  evidence  adduced  on  the  trial  of  the  case,  etc., 
and  there  is  no  suggestion  of  a  diminution  of  the  record  attributable  to 
appellant.    This  is  all  that  we  can  inquire  into. 

Motion  to  dismiss  is  refused. 

In  1B68  the  legislature  passed  an  "ai't  to  provide  for  the  improvo- 
ment  ot  Red  river."  Acta  1868,  p.  72.  The  act  provides  that  "  the  na\i- 
gatioQ  of  Ked  river  shall  be  improved  by  filling  up  at  a  proper  point  on 
Old  river,  so  aa  to  prevent  the  waters  of  Red  river  from  running  into 
Tone's  bayou  during  low-water  season,  and  by  removing  logs,  trees, 
etumjw,  and  other  otwtruc.tions  to  the  navigation  of  Twelve-Mlie  bayou. 
Red  bayou,  Poison's  bayou.  Poison's  lake,  ah<l  other  lakes  above 
Shreveport,  and  also  by  making  cut-offs  on  said  bayous  at  different 

In  order  to  have  the  above  works  completed  during  the  low  water 
<8eptember,  1868,)  William  Mudgett,  Charles  W.  Keetlng,  M.  H.  Crowell 
were  appointed  commissioners  In  behalf  ot  the  Stat#,  and  were  author- 
ised to  eniploy  a  competent  engineer,  who  was  to  examine  the  projected 
work  and  prepare  plans  and  specifications  of  the  work  to  be  done,  and  to 
Make  the  same  so  as  to  show  the  proposed  and  necessarj'  work  in  cohve- 
■ient  sections,  with  estimates  ot  the  Just  and  proper  cost  of  each  section 
^d  of  the  whole  work. 
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As  sooQ  as  the  estimates,  plans,  and  spedflcatlons  were  prepared  the 
commi^oners  were  authorized  to  contract  in  the  name  ot  the  State  with 
acompetest  person  or  piersone  to  do  said  work  according  to  such  plan 
and  speciflcatioQB,  payable  in  installments  on  the  completion  of  each  sec- 
tion, and  upon  the  certificates  of  said  commissioners  that  the  section  had  ' 
been  completed  aooordlng  to  contract 

The  total  cost  ot  the  improvements  was  not  to  exceed  one  hun- 
dred and  thirty-flTe  thousand  dollars,  for  which  the  contractor  was  to 
bind  himself  to  receive  the  bonds  of  the  State,  payable  to  bearer,  at 
twenty  years  after  the  date  of  the  contract,  the  bonds  to  bear  seven- 
thirty  per  cent  int«rcst  per  annunL 

The  Governor  was  to  cause  to  be  printed  the  number  of  bonds  neces- 
sary fc  r  delivery  to  the  contractor  on  presentation  of  the  certificate  of 
the  commissioners  that  he  (the  contractor)  was  entitled  to  the  same,  the 
bouda  to  be  for  one  thousand  dollars  eacti,  with  twenty  coupons  tor  the 
annual  interest  appended  thereto.  The  bonds  were  to  be  signed  by  the 
Governor,  countersigned  by  the  Secretary  of  State,  under  the  seal  of  the 
State,  the  Auditor  of  Accounts,  and  State  Treasurer;  they  were  to  be 
delivered  to  the  Auditor,  and  issued  by  him  to  the  contractor  upon  pre- 
sentation of  the  certificates  of  the  commissioners  aforesaid. 

If  a  Board  of  Public  Works  was  created  for  the  State,  and  the  mem- 
bers thereof  qualify  and  organize  as  may  be  provided  by  law,  the  com- 
missioners were  to  turn  over  to  the  tward  whatever  they  may  have  done 
nnder  and  aooordlng  to  the  requirements  of  this  act,  and  said  board 
shall  take  possession  and  control  of  said  works,  and  contract  for  making; 
the  same.  If  not  already  under  contract;  and  if  already  under  contract^ 
were  to  superintend  the  work  and  direct  the  same  according  to  the  con- 
tract, and  do  all  things  requiredto  be  done  by  the  commissioners  desig- 
nated by  the  act 

On  the  tenth  of  September  of  the  same  year,  the  Legislature  established 
a  Board  of  Public  Works.    Acta  1868,  p.  82. 

On  the  twenty-fourth  of  February,  1871,  the  Legislature  passed  an  act- 
creating  a  Board  of  State  Englneero.  Acts  1871,  p.  391.  This  act  pro- 
vided that  as  soon  as  the  Board  ot  Engineers  should  be  oi^^anized  they 
were  to  take  possession  of  the  books,  ete.,  and  all  State  property  held  by 
the  Board  ot  Public  Works,  and  complete  the  labor  or  contracts  then 
existing  of  that  board. 

It  Is  to  be  observed  that  the  Legidature  contemplated  by  the  act  ot  the 
eighth  ot  September,  1868,  that  the  work  theceln  authorized  to  be  done 
was  to  be  finished  during  the  then  low  stage  ot  water  In  the  Bed  river. 

Two  days  after  the  passage  ot  the  act,  to  wit:  on  the  tenth  ot  Septem- 
ber, 1868,  William  S.  Mudgett,  acting  as  chairman  of  the  Board  ot  Com- 
mlseioners  appointed  by  the  atwve  a*rt,  entered  into  a  contract  with 
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Andrew  J.  Oliver  and  George  Alban,  by  which  the  last-named  parties 
agreed  to  do  the  work  epeeiHed  in  the  act  aforesaid,  aiieording  to  the 
Bpedflcations  annexed  to  the  contract,  which,  the  contract  recites,  had 
been  prepared  by  W.  J.  McCulloh,  the  engineer  appointed  by  the  com- 
miBsioners. 

The  sum  to  be  paid  them  was  the  exact  amount  which  the  appropria- 
tion was  not  to  exceed,  viz:  one  hundred  and  thirty-ftve  thousand  dollars. 
The  work  was  dlrtded  into  four  sections.  Three  sections  have  been  paid 
for.  We  have  to  deal  with  the  first  sectjon,  which  provided  for  the  "con- 
rtruction  of  a  dam  across  Old  Red  river,  at  the  most  eligible  point  near 
Scopini'a  Cut-off  above  the  mouth  of  Tone's  bayou,"  for  which  work,  on 
the  completion  thereof,  the  contractors  were  to  be.  paid  fifty  thousand 
dollars. 

By  the  contract  the  whole  waa  to  be  completed  on  or  before  the  first 
of  January,  1869,  but  in  ease  the  water  should  rise  before  tliat  date 
the  time  in  which  it  waa  to  be  completed  waa  to  be  extended  to  the  first 
of  November,  1869. 

The  work  was  not  completed  witliln  the  time  specified. 

Some  time  thereafter  Oliver  &  Alban  assigned  all  their  right  and 
mterest  in  the  contract  above  described  to  D,  J.  Elder. 

It  appears  that  Elder  claimed  that  the  whale  work  had  been  done, 
and  demanded  settlement  therefor,  but  on  the  twentieth  of  September, 
1872,  he  withdrew  his  application  for  settlement  and  payment  therefor, 
and  instead  thereof  filed  a  petition  with  the  Board  of  State  Engineers 
asking  for  an  extension  of  time  in  which  to  complete  the  contract,  in 
consideration  whereof  the  Board  of  State  Engineers,  assuming  to  act 
under  the  authority  of  the  statute  of  the  eighth  of  September,  1868,  ex- 
tended the  time  tor  the  completion  of  the  contract  for  the  building  of 
the  dam  in  Tone's  bayou  to  the  first  of  January,  1873.  It  is  proper  to 
state  that  these  extensions  were  made  under  the  opinion  of  the  then 
Attorney  Qeoeral  that  the  Board  of  Engineers  had  the  power  to  grant 
them,  and  that  they  received  the  approval  of  the  then  Governor  of  the 
State. 

Eager,  Ellerman  &  Co.,  the  transferees  of  Elder,  allege  that  the  woric 
has  betn  done  according  to  contract;  that  it  has  received  the  approval 
of  the  Board  of  Engineers;  that  the  faet^  have  laeen  reported  to  the 
Oevemor;  that  the  bonds  provided  for  in  the  act  of  the  e^hth  of  Sep- 
tember, 1868,  have  been  dgned  by  the  Governor,  Secretary  of  State, 
Treasurer,  and  Auditor  of  Public  Accounta,  and  that  they  are  now  In  the 
hands  of  the  Auditor,  who  refuses  to  deliver  them  up. 

They  pray  for  a  mandamus  on  the  Auditor  to  compel  him  to  deliver. 

The  Auditor  answers  and  says  that  "the  facta  stated  in  the  petition. 
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80  far  aa  hiB  knowledge  extends,  are  true,  and  the  certificate,  in  diie 
(omi,  pf  the  president  o(  the  State  Board  of  Enginoera  accompanied 
the  deiiiund  tor  the  bonds."  He  waived  service  and  submits  the  ques- 
tion of  the  issue  of  the  bonds  (being  act  No.  59  of  1868)  for  adjudication. 

The  present  Attorney  General,  as  well  in  behalf  of  the  Auditi>r  of 
Public  Accounts  as  in  behalf  of  the  Stat*,  and  intervening  in  that  Inter- 
eet,  opposes  the  issue  of  the  bonds  on  the  grounds — 
.  First— Tliat  act  No.  59  of  1868  is  in  violation  of  article  111  of  the 
constitution  of  the  State,  is  null  and  void,  and  that  no  rights  can  be 
claimed  under  it. 

Second — That  the  contract  under  which  the  bonds  are  olaioied  was  a 
fraud  upon  the  State,  and  never  had  any  legal  or  valid  object,  and  could, 
by  reason  of  fraud  and  corrupt  practices  in  obtaining  the  contract,  con- 
fer no  l^^l  or  equitable  claim. 

Third — That  the  work  under  the  contract  with  Oliver  &  Alban  was 
never  done  as  contracted  for,  and  that  the  certificates  therefor  were 
improperly  issued;  and 

Fourth— Denies  generally  the  averments  c^f  the  petition,  and  specially 
denies  any  contract  binding  on  the  State  with  the  relators  or  their 


The  fmirtli  and  last  ciunt  is  the  only  on"  which  it  is  noceasaiy  t<> 


The  contract  under  which  relat'in*  did  their  work  was  entered  iut(> 
with  the  Board  of  Et^neers.  This  board  had  no  authority  to  enter 
into  the  contract.  They  could  do  only  what  they  were  empowered  tii 
do  by  the  Legislature,  and  the  Legislature  never  empowered  them  tii 
make  any  such  !>ontract.  It  is  true  that  the  commissioncre  oriRinally 
appointed  were  authorized  to  make  a  contract  for  placing  a  dam  at 
Tone's  bayou.  This  they  did.  But  it  was  stipulated  in  that  contract 
that  the  work  should  be  done  within  a  certain  time.  The  time  espire<l, 
and  the  work  was  not  done.  Thei-e  was  thei-efore  an  end  to  that  con- 
tract. Then  the  commiasionera  appointed  by  that  act  be<'ame  fundi 
offli-M,  and  their  successors  were  <)nly  competent  to  inspect  and  cause 
to  be  completed  work  which  had  been  b(^ua  under  the  contract  The 
first  contrac-t  was  at  an  end  befoi-e  the  second  contract  was  entered  into, 
and  this  contract,  we  repeat,  tlie  Board  of  Engineers  had  no  authority 
to  make.  We  do  not  forget  that  in  the  opinion  of  the  then  Attorney 
General  it  was  the  duty  of  the  Board  of  Engineere  to  carry  on  the  work 
and  to  make  the  contract,  and  that  it  was  sanctioned  by  the  then  Gov- 
ernor; but  neither  the  Attorney  General,  the  Governor,  nor  the  Bi'aid 
of  Engineers  have  any  authority  to  revive  a  dead  contract  This  could 
only  be  done  by  the  power  which  authorized  it,  riz:  the  Legislature. 

Judgment  affirmed. 
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8rtt;ES5ios  of  Mrs.  Viroisia  H.  Hali,  DEfEASED  Wife  of  Chaiilf.s  Robb. 
On  Opposition  to  Appucatios  tor  Probate:. 

Th^  error  in  thin  c!AS(i  is  in  BUpposlnK  thai  aa  omUaion  or  dofDOt  exittla  Id  thp  will 
In  iMDlnivi>rEv.  01  (-■oux-ac  nothinK  •Mn  bii  adili^d  to  that  irintruint>nt  to  cure  nny 
want  of  l^al  reiiulflitfA.  But  neither  the  InsvB  of  IlllnnlB.  where  the  testatrix 
[tied,  nor  of  Luuislana.  where  she  resided  and  left  property,  retiulre  that  a  will 
shall  ifafr  icfwve  it  wim  madd.  The  place  whure  It  was  made  la  a  laot  tMiui-n  th<; 
will,  wfclph  may  be  proved  like  any  othur  taet.  There  In  nnlhinK  In  thf  objortion 
that  it  would  be  eetablishinx  title  to  imniovaMi)  property  by  iwrol  evldenoe.  The 
testament  is  In  writinic.  aod  is  tbe  title  to  the  property  bequeatbed. 

To  proTB  where  the  aforesaid  will  WSH  made,  so  as  to  aneerlain  wliiM  lawH  eonlrol  ltd 
form,  wiiuld  no  more  eiinfliiTt  with  the  pnihibitlon  asalaHt  proving  title  to  mol 
property  by  parol  thnn  would  be  the  proviuK  ol  tho  handwrltlnu  tn  an  olo- 
Rraphlc  testament  by  parol,  or  the  uenuineness  of  a  vendor's  iilKnfttiireto  an  ael 

The  will,  irtiich  is  ths  baais  of  this  mntroveray.  was  made  aoeording  to  the  formali- 
ties prescribed  by  tho  laws  of  Illinois.  Articles  UM  and  IHII*  of  our  Code  eon- 
tain  similar  provisions. 

The  objection  to  the  testimony  ol  CharleA  Robb  on  the  ground  that  he  is  the  leeatii' 
under  (he  will  wae  properly  overruled.  He  is  not  an  attostjnx  witnesH  to  the 
will.  For  that  purpose  ho  would  have  h-'en  Inc'omiietent.  But,  In  a  loufslana 
murt.  he  ivas  a  competent  wltnesa  to  prove  any  fttct  in  regard  to  the  matter  in 
eontroversy  whieh  he  niiicbt  know. 

The  sniele  1689  of  the  Civil  Code  clearly  authorteee  the  probate  of  a  forolKO  will  In 
Looisinna.  It  deelaren:  "This  order  of  exeeutlun  shall  be  irrsnted  without  any 
other  form  than  that  of  re;;iBterlD|t  the  testament,  if  It  be  established  that  the 
testament  baa  been  duly  proved  before  a  competent  judKe  i>(  the  place  whenee  It 
was  rce?ived.  /«  tlie  ronlraru  mte  the  li'stamont  cannot  be  carried  Into  effort, 
without  it»  hrint  firil  prorrdhnlomthE  JMdBO  ot  whom  the  execution  is  demand(«l. 

APPEAL  from  the  Serond  Distrk-t  Court,  parish  of  Orleans.  Tissof, 
J.  J.  McCoiinell.  [or  opponents  on  the  matter  o(  probate  of  the 
■■ill  and  appellants.  Hijnnts  £  JuiiaH,  tor  Charles  Robb,  legatee  underthe 
will,  and  appellee. 

LrDELtxo,  C,  J.  This  is  an  appeal  from  a  judgment  of  the  aecond 
District  Court  of  New  Orleans  admitting  to  probate  her  testament. 

It  is  alleged  tliat  the  will  was  made  in  Illinois  on  the  twenty-flrst  of 
September,  1871.  Mra.  Robb  died  in  1873  out  ot  tlie  i^tate  of  Louisiana, 
where  she  resided.  The  heirs-at-law,  who  oiipose  the  probate,  deny 
that  the  will  was  made  in  Illinois:  and  they  alli'^  that,  inasmuch  as  it 
does  not  appear  in  the  face  of  the  inatrument  that  it  was  made  in  Illi- 
noia,  that  (art  cannot  be  proved  by  any  other  evidence.  They  deny  the 
validity  of  the  will  under  the  laws  of  Iliinois,  and  they  deny  that  any 
witness  can  be  permitted  to  testify  in  our  courts  in  relation  to  the  mat- 
ters in  dispute,  except  he  would  be  a  competent  witness  in  the  courts  of 
Illinois,  if  the  suit  were  pending  there;  and,  lastly,  they  deny  that  a 
foreign  will,  void  under  our  laws,  and  not  probated  when  it  was  made, 
can  be  proboted  in  Lotiisiana.  In  support  of  the  fli'st  ohjti'tion,  that 
the  omission  in  the  will  to  state  where  it  was  exeeutcd  cannot  be  siip- 
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pUed  by  parol  evideiic«>,  the  opponents  ui^  the  toUowing  reaBons:  That 
it  would  be  eogmttiiig  the  laws  of  Ulinois  on  the  instrument,  and  eetab- 
lishing  title  to  immovable  property  in  this  State  by  parol  evidence. 

The  error  is  in  supposing  that  an  omission  or  detect  exists  in  the  wiU. 
Ot  course,  nothing  can  be  added  to  that  instrument  to  cure  any  want  of 
legal  requisites.  Neither  the  laws  of  Illinois  nor  of  Louisiana  require 
that  a  will  shall  state  where  it  was  made.  The  place  where  it  was  made 
fs  a  fact  dehors  the  will,  which  may  be  proved  like  any  other  fart.  Nor 
is  there  any  force  in  the  objection  that  it  would  be  establishiijg  title  to 
immovable  property.  The  testament  is  in  writing — it  is  the  title  to  the 
property  bequeathed.  To  prove  where  the  will  waa  made,  so  as  to 
ascertain  what  laws  control  its  form,  would  no  more  conflict  with  the 
prohibition  against  proving  titlo  to  real  property  by  parol  than  would 
the  proving  of  the  handwriting  to  an  olographic  testament  by  parole 
or  the  genuineness  of  a  vendor's  signature  to  an  act  8ot«  aehig  prive. 

la  the  will  valid  according  to  the  laws  of  Illinoia?  It  is  signed  by  the 
testatrix;  and  following  her  signature  is  the  following  statement  or 
proces  verbal:  "Signed,  sealed,  published,  and  delivered  by  the  said 
Virginia  H.  Kobb,  to  be  her  last  will  and  testament,  in  the  presence  ot  us, 
who  were  present  at  the  same  time,  and  we,  at  her  (testatrix's)  request, 
and  in  her  presence,  and  in  the  presence  of  each  other,  at  the  same  time 
subscribed  our  names  as  witnesses," 
Witness, 

The  second  section  of  the  Illinois  statute  of  wills — Revised  Statutes 
ot  Illinois,  1861— which  was  offered  in  evidence,  declares:  "All  wills, 
testaments,  and  codicils  by  which  apy  lands,  tenements,  hereditaments, 
annuities,  rents,  or  goods  and  chattels  are  devised  shall  be  reduced  to 
writing  and  signed  by  the  testator  or  testatrix ;  or  by  some  person  in 
his  or  her  presence,  and  by  his  or  her  direction,  and  attested  in  the 
presence  ot  the  testator  or  testatrix  by  two  or  more  credible  witnesses; 
two  of  whom  declaring  on  oath  or  affirmation  before  the  court  of  pro- 
bate tor  the  proper  county  that  they  were  present  uid  saw  the  testator 
or  testatrix  sign  said  will,  testament,  or  codicil  in  their  presence,  or  ac~ 
knowledge  the  same  to  be  his  or  her  act  and  deed,  and  that  they  be- 
lieved the  testator  or  testatrix  to  be  of  sound  mind  and  memory  at  the 
time  of  signing  or  acknowledging  the  same,  shall  be  eufBcient  proof  ot 
the  execution  ot  said  will,  testament,  or  codicil  to  admit  the  same  to 
record,"  etc 

Also  see  Public  Laws  ol  Illinois,  1871-1872,  pages  775  etiteq.,  offered  in 
evidence,  which  show  that  the  act  was  still  in  torce  when  the  will  was 

Under  the  statute,  the  indispensable  requisites  of  a  will  are  that  "  It 
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most  be  reduced  to  wrltlog,  it  must  be  signed  by  tlie  testator,  or  by 
some  one  in  hie  preseace  and  by  his  direc-tion,  and  it  must  be  attested  in 
the  presence  ot  the  testator  by  two  or  more  eredible  witnoaeeB."  43  111, 
Bep,  148;  42  HI.  Rep.  377. 

These  fonnalitiea  were  observed  in  the  exeeution  o!  Mrs.  Hobb's  will- 
Section  seven  of  the  sume  statute  provides  that  "  in  all  eases  where  any 
ODe  or  more  ol  the  witnesses  to  said  will,  testament,  or  codiili  as  afore- 
said shall  die,  or  remove  to  some  distant  country  unknown  to  the  parties, 
omcemed,  so  that  his  or  her  testdmony  cannot  be  procured,  it  shall  bo 
lawful  lor  the  probate  justice,  or  other  court  having  jurisdiction  ol  the. 
Buhjeet  matter,  to  admit  proof  of  the  handwritli^  of  any  such  deceased 
or  absent  witness  as  atores^d,  and  such  other  secondary  evidence  as  is- 
sdniissible  in  courts  ot  justice  to  establish  written  contracts  generally 
in  similar  cases;  and  may,  thereupon,  proceed  to  record  the  same,  as- 
though  such  will,  testament,  or  codicil  Itad  been  proved  by  such  sub- 
snibing  witness  or  witneseea  in  his,  her,  or  their  proper  persons." 
Articles  1653  and  1654  ot  our  Cbde  contain  similar  provisions. 
The  eseeutjon  ot  the  will  was  proved  by  one  of  the  subscribing  wit- 
nesses, who  also  testified  that  the  signature  of  the  other  attesting 
witness  was  genuine,  and  that  he  was  dead.  The  deceased  witness's. 
signBture  was  proved  by  other  witnesses,  whose  testimony  was  properly 
reoaved.    3  R  42T;  2  R  434. 

The  objection  to  the  testimony  of  Charles  Robb  on  the  ground  tliat. 
he  is  the  legatee  under  the  will  was  properly  overruled.  He  is  not 
an  attesting  witness  to  the  will;  for  that  purpose  he  would  have  l>een 
iocompetetit.  But,  in  a  Louisiana  court,  he  was  a  competent  witness  to 
prove  any  fact  in  regard  to  the  matters  in  controversy  wUch  he  might 
know.    9  An.  148;  25  An.  85. 

The  last  objection  is  that  a  foreign  will,  not  having  the  tonnalitjeK 
required  by  the  Civil  Code,  cannot  be  probated  in  Louisiana. 

The  coses  ot  Robert  vs.  Allier's  agent,  17  La.  17,  and  Succession  at 
Bobert,  2  Bob.  427,  are  relied  upon  by  the  opponents  to  support  this 
position. 

Whatever  was  said  in  the  first  case,  which  may  seem  to  support  this. 
new  was  o&i(«r  dicltim.  That  was  a  suit  in  the  oommerdai  court  ot  New 
Orleans  for  the  ownership  of  certain  notes  found  in  the  aucceesioo  ot 
Robert  Allier,  the  l^atee,  claimed  the  notes  under  an  olographic  will 
made  in  France;  the  mother  ot  Robert  elauned  them  as  heir-at-law. 
So  probate  ot  the  will  had  been  mode  either  in  France  or  in  this  State; 
tad  this  court  s^d  that  until  it  had  been  proved  somewhere  effect  could 
not  be  given  to  it  in  Louisiana.  Subsequently,  a  copy  of  this  will  was. 
probated  in  Ijouisiana,  and  it  to  reported  in  2  Rob.  427.  If  the  case  ot 
Allier'a  agent  can  be  n^^arded  as  bearing  upon  the  question  under  eon- 
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Bidemtion,  it  is  an  authority  in  favor  of  the  plaintilT;  for  a  foreipn  olo- 
graphic will  was  admittfKl  to  probata  In  Louisiana,  without  its  produc- 
tion in  the  court,  l)waii3e  it  had  been  deposited  by  order  of  a  French 
tribunal  in  a  notary's  offtc*>,  from  which  It  could  not  be  withdrawn. 

The  case  of  the  Succession  of  McGaudless,  3  An.  579,  eeeme  also  to 
recognize  the  right  of  Louisiana  courts  to  probate  foreign  willa. 

In  the  case  of  Allier's  agent  this  court  refusi-d  to  give  effect  to  tlie 
t<«tament  till  it  had  been  proved  somewhere. 

But  the  article  1689  of  the  Civil  Code  clearly  authorizes  the  probati- 
of  a  Toreign  will  in  Louisiana.  It  declares  "  This  order  of  execution 
shall  be  granteil  without  any  other  form  tlian  that  of  registering  the 
testament  if  it  be  established  that  the  testament  has  been  duly  proved 
before  a  competent  iudge  of  the  plac«  where  it  was  ree«ived.  In  the 
contrary  case,  the  testament  cannot  be  carried  into  effect  without  its 
being  llret  proved  before  the  Judge  of  whom  the  execution  is  demanded." 

It  is  therefoi-e  ortlered  that  the  judgment  of  the  district  court  be 
«fflrmed  witli  costs  of  appeal. 


Oeuard  Bh.^ndon  vs.  T.  H,  &  J.  M.  Allkn  &  C*>. 

TltnH^'lziirrnfthpplsntiitlon  in  qiiRHl.lon  nndi-r  Ihf  nttHfhmont  In  this  nuw  whs  in 
rciilitrimly  nominal.  Thp  pUioHffnllhnr  worked  it  hlmMt  nr  Imned  It.di-rlvliuc 
Vfhotovor  pnilll  may  liave  bivn  miul<>  from  i(  himaelt,  and  It  anjr  (ti<t('riorMioii 
took  iilucc  wblle  the  attuohniRnt  ntated  upnn  It.  th<>  fault  whs  with  the  plaintiff 
nr  with  thoAP  ta  whnm  he  IcoaMi  It.  (Jpiin  the  (lUPHtlon  of  damnic's  tbcretorp.  Hit 
th'>  immmllate  rfBult  ot  the  attoehmcut.  the  eam;  Is  with  ilet>>ndHntH. 

The  |iri>tii'rty  of  plaintiff,  however,  was  lIleKally  attachwl.  To  BHt  rid  ol  the  attach- 
ment ho  had  to  employ  (Hjuniiel.  The  fp«  which  hlaeounwl  parned.and  whii-h  he 
was  oblltted  to  |>ay,  was  a  Uamase  to  him  For  which  dcli'Ddantit  are  reBponitible. 

There  ie  no  (oundnlion  for  the  plea  that  the  property  nttnchtd  did  not  belong  ti) 
plaintiff.  Detendnntseonncrt  act  upauehaplca.aB  It  was  only  upim  their  aliena- 
tion that  It  dill  b^lonic  lo  him  that  the  attachment  Iftsued.  They  cannot  be  per- 
mitted to  say  that  the  property  was  his  when  the  nlletfatlon  wan  neueaaary  to 
enable  them  to  procure  the  atlochmcnt.  audthr'n  nay  Chat  it  was  not  his  whi'n  It  Ih 
HDoessary  t^i  shlold  them  from  damiuteB  caused  by  the  Insuing  ot  the  attachment. 

APPEAL  from  the  Sixth  District  Court,  parish  of  Orii-ans.     Cooli'y,  J. 
A.  N.  £  W.  F.  Ogdf))  and  J.  C.  P!mr,  for  pl^ntiff  and  appeUant. 
HiiUS  iC  jVeii",  for  defendants  and  appellees. 

MoROXN,  J.  The  facts  fnim  which  this  litigation  springs  will  be  found 
In  the  ease  of  flernrd  Brandon  va.  William  Hughes.  Hughes  had  sold 
a  certain  plantation  in  Tensas  parish  to  Brandon.  Brandon  had  as- 
sumed to  pay  certain  mortgages  resting  upon  the  plantation  and  certain 
debts  due  hts  vender.  The  defendants,  among  others,  sued  the  plaintiTT 
«n  his  allfyed  assumpsit    As  he  was  a  nonresident  thej'  proceeded  by 
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attaehment,  which  was  l^■^1ed  on  his  Mondora  plantation.  In  the  lower 
i-mrt  they  obtained  judgment  From  that  judgment  a  devolutive 
uppeal  was  taken.  Pending  the  appeal,  the  Mondora  plantation  was 
*,ilil,  and  purchased  by  the  present  defendants.  This  eouit  reversed  the 
jiiilgment  appealed  Irom.  The  plantation  was  returned  to  the  plainttfL 
He  now  sues  to  reeover  upward  of  830,000  damages  i-aused  by  the 
Beizure  of  his  property. 

The  evidence  satisfies  us  that  the  seizure  under  the  attatrhnient  woa- 
in  reality  only  nominal;  that  the  plaintiff  either  worked  it  himself  or 
Iwwed  it,  deriving  whatever  profit  may  have  been  made  from  it  himself, 
and  that  if  any  deterioration  took  place  during  the  time  the  att«chment 
retited  upon  it  the  fault  was  with  the  plaintiff  or  with  those  to  whom  he 
leased  it  Upon  the  question  of  damages  as  the  immediate  result  of 
the  attaehment  we  think  the  c-ase  is  with  the  defendant.  His  propei-tj' 
was,  however,  illt^ily  attached.  To  get  rid  of  the  attachment  he  liad 
t'l  employ  counsel.  The  fee  which  his  counsel  earned  and  which  he  was 
■I'jiiged  to  pay  was  a  damage  to  him.  This  fee,  we  think  from  the  testi- 
mony, should  be  eighte;'n  himdred  dollars. 

Defendants  contend  that  the  property  attached  did  not  belong  to  the 
plaintifC  We  do  not  understand  how  they  can  set  up  such  a  plea,  as  it 
wns  only  upon  their  allegation  that  it  did  belong  to  him  that  the  attach- 
ment issued.  They  cannot  be  permitted  to  say  that  the  property  was 
his  when  the  atli-gation  was  necessary  to  enable  them  to  procure  the 
attachment,  atid  then  say  that  it  wns  not  his  when  it  is  necessary  to 
shield  them  from  damages  caused  by  the  issuing  of  the  attachment 
Besides,  when  the  attachment  issued  it  was  his  property. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment  of 
the  district  court;  be  avoided,  annulled,  and  reversed;  and  it  is  now 
ordered  that  there  be  judgment  in  favor  of  the  plaintiff  and  against  the 
defendant  in  folido  for  eighteen  hundred  dollars,  with  interest  thereon 
at  five  per  cent  per  anniim  from  iu<licial  demand,  with  costs  in  both 
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n  a  pri^vioHS  i-asp  it  was  deeldeil  by  this  court  that  the  iila!ntift  vfns  ciititlccl  ti)  ro- 
«-iter  of  deft'DdHDta.  as  her  coinmunlty  ghurc,  one-fourth  of  th.!  entire  property 
(-■InnKiiHf  to  (he  partnership  which  exlstctl  butwucii  ^'Dlinm  Mnltidy,  her 
hu»)iSDd.  nnd  Mary  B.  Caldwell,  and  whiph  was  i"induin"d  In  Ihc  nnmc  of 
Uarf  B.  Caldwell.  Ti>  effect  a  partition  pnreuam  tu  iI.'it.tjb  of  thiB  court. 
a  sale  vraa  mado  of   a  certain  plcci)  of   property  on   wlili'li   John   Mooiicy 
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held  a  conventional  mortgage  When  the  partition  aale  whk  mode  (hie  creditor 
filed  a  third  opposition  dnimlna  ut  the  proceeds  a  sum  aufOclent  to  par  Ibe 
amount  ol  his  niortgtwe  on  the  property  Bold.  This  mortgage  eilstsd  on  the 
proporty  prior  totho  suit  of  pinintlff  against  defendants&ndbetoro  tliee.Tist- 
enoe  of  such  t,  person  as  plaintiff  was  known  to  Uie  niort«a««  creditor, 

TThe  plain tilT.  HHrv  Hnlody.  cannot  be  allowed  to  take  one-fourth  of  the  proceeds  of 
the  property  In  question  and  throw  on  delBudantB  the  payment  of  the  entire 
mortswre  debt  bearlna;  on  said  property,  or  on  the  three-lonrais  ot  the  proceeds 
thereof. 

If  plaintiff  claims  for  the  oommunlty  between  herself  and  William  Haladr  nne-balt 
of  the  property  of  Hary  B.  Caldwell,  on  the  eroand  thnt  (here  was  a  partnership 
between  her  huslMnd  and  Hary  B.  Caldwell,  conducted  In  the  name  of  the  latter. 
she  must  allow  the  debts  of  that  partnership  to  he  settled  out  of  the  assets 
thereof  before  the  partition  la  made. 

Tbeielore  the  court  av«aerred  in  reiialrlnft  defendants  to  pay  the  entire  amount 
of  the  mortimce  debt  held  by  the  intervener  out  of  the  share  oomlns  to  them 
froDi  the  sale.    Plaintiff  must  diacharsu  a  proportional  part  of  the  debt. 

APPEAL  from  the  Fourth  District  Court,  parieh  of  Orieana.  Lyitcb,  J. 
W.  H.  Rogers,  for  plaintiff  aad  appellee.  Merrick,  Race  £  Foeler,  for 
defendants  and  appellants. 

WvLV,  J.  In  the  litigation  heretofore  had  between  plaintiff  and  de- 
fendants this  court  has  dedded  that  the  property  aequired  in  the  name 
of  Mary  B.  Caldwell  really  belonged  to  the  partnership  which  existed 
between  her  and  'William  Malady,  and  the  interest  of  the  latter  therein 
composed  the  community  o(  acquests  existing  between  him  and  his 
irife,  plaintitT  herein:  that  plaintiff  was  entitled  to  one-half  of  the  com- 
munity propertyr  which  consisted  of  one-half  of  the  wealth  of  Mary  B. 
Oaldwell.  In  other  words,  that  plaintiff  was  entitled  to  recover  of  de- 
fendants one-fourth  of  the  entire  property  belonging  to  the  partnership 
which  existed  between  William  Malady  and  Mary  B.  Caldwell,  and  which 
was  conducted  in  the  name  of  Mary  B.  Caldwell. 

To  effect  a  partition,  pursuant  to  decrees  of  this  court,  a  sale  wa« 
made  of  a,  certain  piece  of  propierty  upon  which  John  Mooney  held  a 
conventional  moitgage  for  S2000.  This  mortgage  existed  upon  the 
property  prior  to  the  suit  of  plaintiff  against  defendants,  and  before  the 
«xiBtenee  of  such  a  person  as  plaintiff  was  known  to  said  mortgage 
creditor. 

When  the  partition  sale  was  made,  however,  this  mortgage  creditor 
flied  a  third  opposition,  claiming  of  the  proceeds  a  sum  sufBcieut  to  pa; 
the  amount  ot  his  mortgage  bearing  on  the  property  sold.  The  court 
decided  that  the  intervenor,  John  Mooney,  should  be  paid  out  of  the 
three-fourths  of  the  proceeds  belonging  to  defendants,  and  that  no  [tort 
ol  the  one-fourth  of  the  proceeds  coming  to  Mary  Malady  could  be 
applied  to  the  payment  of  the  mortgage  due  to  John  Mooney,  which 
bore  upon  the  entire  property  sold. 

From  this  judgment  William  Malady  and  Mary  B.  Caldwell  have 
appealed. 
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Aa  the  appellants'  part  of  the  proceeds  ol  the  sale  is  sufficient  to  paj 
the  mortgage  creditor,  he  has  not  appealed. 

And  here  the  question  is:  Shall  plaintiff,  Uaiy  Malady,  be  allowed 
to  take  one-fourth  of  the  proceeds  of  the  property  in  question  and 
throw  the  payment  of  the  entire  mortgage  debt  bearing  on  said  prop- 
erty on  the  defendants,  or  on  their  three-fourths  of  the  proceeds  thereof  ? 
The  attempt  of  plaintiff  to  show  the  invalidity  of  the  mortgage  debt  of 
mterveaor  we  r^(ard  as  a  failure.  The  mortgage  was  given  prior  to 
the  suit  of  Mary  Malady  for  a  divorce  and  for  one-half  of  the  property 
b^Dging  to  the  community  existing  betw^u  herself  and  William 
ViUady,  and  it  was  given  while  the  partnership  etlll  existed  between 
William  Malady  aod  Mary  B.  C^dwell. 

As  the  business  of  tJiis  partnership  was  conducted  in  the  name  of 
Mary  B.  Caldwell  we  will  presume  the  property  standing  in  her  name 
beloiiged  to  the  partnership,  and  the  incumbrancee  thereon  were  due 
by  the  owner,  the  partnership.  It  would  not  be  fair  to  presume  that 
the  property  of  Mary  B.  Caldwell  belonged  to  the  partnership,  and  the 
mortgage  bearing  thereon  was  due  by  herself  individually. 

If  plaintiff  claims  for  the  community  between  herself  and  Williitni 
lUady  one-half  of  the  property  of  Mary  B.  Caldwell  on  the  ground 
tliat  there  was  a  partnership  between  her  husband  and  Mary  B.  Cald- 
w^,  conducted  in  the  name  of  the  latter,  she  must  allow  the  debts  of 
that  partnership  to  be  settled  out  of  the  assets  thereof  before  the  par- 
titles  is  made. 

We  regard  the  mortgage  in  favor  6t  the  intervener,  John  MoMiey,  as 
a  debt  due  by  the  partnerahip  which  was  condut^ted  in  the  name  of 
MaryB.  Caldwell,  and  we  conclude  that  it  must  be  paid  out  of  the  en- 
tire proceeds  of  the  sale  of  the  mortgaged  property. 

The  court  therefore  erred  in  requiring  defendants  to  pay -the  e^itire 
amount  of  the  mortgage  debt  out  of  the  share  coming  to  them  from 
ihe  sale.    Plaintiff  must  discharge  a  part  of  the  debt 

It  is  therefore  ordered  that  the  judgment  herein  be  amended  as  be- 
tween plaintiff  and  defendants  so  that  the  debt  of  the  mortgage  creditor, 
John  Mooney,  shall  be  paid  out  of  the  entire  proceeds  of  the  sale,  and 
the  balance  thereof  be  divided  between  plaintiff  and  defendants  In  the 
proportion  of  one-fourth  to  plaintiff  and  three-fourths  to  defendants, 
and,  as  amended,  that  said  judgment  be  affirmed,  plaintiff  paying  costs 
ott^ipeaL 
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No.  4527. 
John  M.  Srabazon  vs.  the  City  of  New  Obu^ans. 

I(  wus  within  thp  dfaurelion  of  the  jiidae  <t  qan  to  pxtwnd  the  relurn  day  to  thf  first 
Monday  of  Fabrunry,  the  Qoxl  return  day  fixed  by  law,  if  li«  deemed  tht  time  too 
nhort  lor  i\>nipli?tliiK  the  transcript  o(  aiipoal.  or  that  it  was  lniprae(ii.'able  from 
other  caiiHKM  to  BPtthoapppBi  up  by  the  next  return  day  after  the  r<»iidition  of 
thf  order  ot  appeal. 

APPEAL  from  tlie  Superior  District  Court,  parish  of  Orieana.     Haw- 
kiiiH,  J.     W.  W.  Hnndlin,  for  plaintiff  and  appt-llee.     Ofimie  'S.  Lnmj^ 
City  Attorney,  for  defendant  and  appellant 

On  Motion  to  Dismiss. 

Taliafekro,  J.  There  la  u  motion  to  dismiea  thiH  appeal  on  several 
(lifTerent  Rrounds,  the  first  ot  which  is  that  the  appeal  wae  not  made  re- 
turnable oil  the  return  day.  The  ordor  of  appeal  vf&s  rendered  on  the 
sixteenth  of  January,  1873,  and  tlie  ajipeal  was  made  retuniablc  on  the 
lii-Ht  Monday  of  Febniary,  1873.  Appeals  are  made  returnable  for  the 
palish  of  Orieana  on  the  first  and  third  Monday  of  eai'h  month.  The 
next  return  day  after  the  rendition  ot  the  order  ot  oppeal  in  this  tase 
was  the  third  Monday  ot  January,  which  occurred  on  the  twentieth  of 
that  montli,  three  days  only  int«rvening.  It  was  in  the  disci-etion  ot 
the  judRc  a  quu  to  extend  the  return  day  to  the  firet  Monday  in  Febru- 
ary, the  next  return  day  fixed  by  law,  if  he  deemed  the  time  too  ehort 
for  completing  the  transcript  ot  appeal  or  that  it  was  impracticable 
from  other  causee  to  get  the  appeal  up  by  the  next  return  day  after  the 
i-endition  of  the  order  of  appeaL  9  An.  14;  12  An.  825;  14  An.  737;  acta 
ot  1870,  page  — . 

The  other  grounds  for  dismissal  grow  out  of  the  one  just  examined. 
The  motion  is  overnded. 

On  the  Meeitb. 

The  plaintiff  complains  that  the  defendant  has  taken  possession  of  a 
lot  of  ground  belonging  to  him  within  the  city  ot  New  Orleans  and  ex- 
|)ropriated  it  illegally  tor  the  purpose  of  a  street.  He  claims  3585  rent 
for  said  property,  it  plaintiff  should  elect  to  abandon  to  the  use  and 
enjoyment  of  plaintiff  the  said  lot,  restoring  the  same  to  his  possession; 
otherwise  plaintiff  prays  Judgment  in  his  favor  for  the  further  sum  of 
six  hundred  dollars,  the  value  of  the  said  lot  of  ground. 

The  answer  is  a  general  denial 

Judgment  was  rendered  in  plaintifTs  favor  tor  six  hundred  dollars, 
with  legal  inteivst  thereon  from  the  second  of  April,  18tJ6,  and  defend- 
ant appealeil. 

We  think  the  e\-idenee  sustains  the  plaintifTs  claim,  and  that  the 
judgment  was  property  rendered. 

It  Is  therefore  oidereil  that  the  judgment  appealed  from  be  affirmed 
with  VI  Bts. 
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State  of  Louisiaxa  vs.  Alexander  Newton. 

Art  M  of  ih^mlBof  thi- L?Blslatiire  r.f  ihtJ  eifimi'tB.  amoiw  othent.  tmniB'TvliiB  i«8 
junirv.  "the  judtcofl  nnd  nfll^re  of  Ihi-  sjvei-al  PuurlH  iiF  Ihla  tilutf."  Tho  jurur 
•■iFmiitfl  Id  this  case,  helrut  an  SAnbtlnnt  plerk  ul  ttip  R<>ntnd  Munlriiml  Fo1l>'^ 
CoDCI  JD  the  i^ily  of  New  Orleans.  Tiki  on  nfflcnr  (it  iwurt  within  thi>  Intendment 
tl  tbcwTt.  and  won  correctly  disi'bartt^d  on  bisHalminK  the  exemption. 

Il  tpitnn  that  the  el<-rt  furnished  the  shcrlfT  with  blHDks.  to  b<>  flUed  with  thn 
naiuea  iit  tnlesnien  of  he  Buromnnnl  them.  Thix  form  of  summons  whs  sltcned 
by  the  trlerk.  with  th«  aeoJ  ol  the  court  nlDxed.  No  such  sammons  was  ne<'^- 
tary;  the  Bberiff  could  IPRally  Bumimin  tAlcsiiicn  without  serving  a  written 
niitiee  upon  Ihcra.  In  this  easi-  It  ninifnrs  thai  the  sheriff  did  summon  talcs- 
men,  and  hlsservtntc  the  blank  forms  kItcd  (o  him  tor  InHcrliDK  tlmnamcAot 
BuehasheaummoBccI  cavp  no  (ulditii>nai  validity  to  his  act.  nor  did  it  detract 
fpim  it.  The  order  of  the  court  a  tj'in  over.'uUnB  dftvndanfm'.iepijtion  on  thU 
CTounrt  waseorroct.  • 

The  judge  a  qiui  did  not  err  In  refii!<:nK  to  (•hnr(n>  the  jury  as  follows :  "Malice 
deludes  iiasaion  :  Dasslon  iin.'Kuiiinir' '»  llie  Hijscniv  of  niiLllee.    Id  lawlhey  can- 

TheeharKeot  tbcjudze.  aslt  ritandx  In  th I.  W.1H  suffl 'lent,  and  rendered  it 

lie  Houndness  of  which  does  nut  readily 

s,  that  ■■  evidence  of  the  <-onditlon  of  thn 
i.T  drunk  or  sr.U-r.Bliuuld  bv  ijetmltled 
iiT  fai-ls  In  determining  tlie  iiuestlon  ot 
I  eharKe  as  rdiueated  by  defendant.  Thti 
■  WiLs  eorreet.  Inasmuch  as  the  •LUestion 
tile  Ecneral  eharge.  and  evldenc-e  ol  the 
Ion  hnd  been  it>ven  on  tbe  trial  without 

I  PPE-ALfrom  the  Superior  Criminal  Court,  parish  o(Orl«ins.  Braiujhn, 
A  J.  Jurj-  trial.  t\  H.  Liuenhii)-ff  find  AU-j:.  DaMieinufi;  for  defendant 
and  appellant    A.  P.  fiefci.  Attorney  General,  for  pltuntiff  and  appellee, 

Talutebbo,  3.  The  defendant  waa  convicted  ot  the  crime  of  mur- 
der and  sentenced  to  death.    He  haa  appealed. 

The  grounds  set  up  tor  reversal  of  the  judgment  ot  the  couit  a  tfiio 
appear  in  six  bills  of  exceptiona  found  in  the  record: 

First— During  the  impaneling  of  the  jury  a  juror  being  sworn  on  his 
roir  dirv  stated  In  answer  to  a  question  by  the  Attorney  Oenerul,  that 
lie  was  an  assistant  clerk  of  the  8e*.-ond  Municipal  Police  Court  in  the 
citj-  of  New  Orleans.  Thereupon  the  Attorney  General  stated  that  he 
«aa  an  incompetent  juror,  and  iu  this  was  sustained  by  the  court  for 
tlie  reasou  that  the  juror  was  exempt  by  law,  aud  that  he  claimed  his 
"lemption.  The  juror  was  discharged.  The  objection  is  that  the  juror 
WSB  not  entitled  to  exemptiiin,  and  that  his  discharge  was  illegal. 

Act  W  ot  the  acta  of  the  Legislature  ot  1878  exempts  among  others 
."the  Judges  and  officers  of  the  several  courts  of  this  State."  The  juror 
rasoD  iitncerof  court  within  the  understanding  of  the  act,  and  was 
■^rrei-tly  discharged  by  the  court  on  hU  claiming  the  exemption. 
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Second— The  court  had  ordered  the  sheriff  to  mimtnon  a  bimdred 
taleameo  to  sene  as  Jurors,  and  when  one  of  them  was  called  to  be 
sworn  the  defendant  by  counsel  challenged  the  whole  array  of  tales- 
men on  the  ground  that  they  were  summoned  by  the  clerk,  and  not  by 
the  sheriff. 

It  appears  the  clerk  furnished  the  sheriff  with  blanks,  to  be  filled  with 
the  names  of  talesmen  as  he  sunmioned  them.  This  form  of  summons 
was  signed  by  the  clerk,  with  the  seal  of  the  court  affixed.  No  sum- 
mons was  necessary;  the  sheriff  could  legally  summon  talesmen  with- 
out serving  a  written  notice  upon  them.  In  this  case  it  appears  the 
sheriff  did  Bummon  talesmen,  and  his  using  these  blank  forms  for 
inserting  the  names  of  such  as  he  summoned  gave  no  additional  validity 
to  his  aet,  nor  did  it  detract  from  it  •  The  order  of  the  court  overruling 
the  objection  was  correct. 

Third— This  bill  of  exceptions  is  not  pressed. 

Fourth— The  Jnlge  in  charginor  the  jury  said:  "You  have  sworn, 
gentlemen  of  tin.-  jury,  to  truly  try  and  deliverone*  make  between  the 
prisoner  at  the  bar  and  the  State,  and  to  decide  the  uuae  according  to 
the  law  and  the  evidence;  this  will  show  that  although  you  are  the 
judges  of  the  law  and  of  the  facts  you  are  morally  bound  by  certain 
obligations.  Being  the  sole  judges,  sovereign  in  your  conclusions,  you 
can  disregard  both  the  law  and  the  facts,  but  you  should  not  do  so; 
while  you  have  the  power  to  disregard  the  law  and  the  evidence,  you 
have  neither  the  moral  nor  legal  right  to  do  so." 

-  The  objection  is  that  the  judge  should  only  have  told  the  jury  "  they 
were  judges  of  the  law  as  well  as  of  the  facts." 

We  find  no  weight  in  this  objection.  The  judge  did  say  in  his  charge 
all  that  the  defendant  contends  he  ought  to  have  said.  His  observa- 
tions in  connection  with  that  part  of  his  charge  oontain  nothing  con- 
tradictory to  it,  nor  anything  calculated  to  lead  to  any  other  meanini;. 

Fifth — This  exception  is  to  the  refusal  of  the  judge  to  charge  the  jury 
as  follows;  "Malice  excludes  passion;  passion  presupposes  the  absence 
of  malice.    In  law  they  cannot  co-exists" 

The  ruling  was  correct.  The  judge  had  already,  in  a  very  lucid  man- 
ner, after  cleariy  defining  the  crime  of  murder,  given  in  ciiarge  to  the 
jury  that  "  if  the  evidence  satisfies  you  that  the  accused  is  not  guilty  of 
murder;  that  the  requisitJ^  of  either  express  or  implied  malice,  as  it  has 
been  defined  to  you,  are  absent,  and  tliat  the  crime  is  reduced  to  mui- 
slaiighter,  you  will  return  a  verdict  accordingly.  That  drunkenness  la 
not  an  excuse  for  crime,  but  on  the  contrary  an  aggravation." 

This  was  sufficient,  and  rendered  it  unnecessary  for  1dm  to  presMit  t(v 
the  Jury  the  propositions  offered  by  defendant,  which  appear  somewhat 
obscure,  and  the  sovmdness  of  which  does  not  readily  appear. 
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SUth— The  gist  of  Oils  exception  is  that  "  evidence  of  the  condltloQ  of 
the  accused  at  the  time  of  the  killing,  whether  dnuik  or  sober,  should 
be  permitted  to  go  to  the  jury  in  connection  with  other  facts  In  deter- 
mining the  question  of  malice,"  and  that  the  court  refused  so  to  charge 
the  jury  as  requested  by  the  defendant.  The  court  appended  to  this 
bill  of  exceptions  the  following: 

"The  court  so  refused  to  charge  the  jury,  as  the  question  raised  had 
alr«^y  been  disciissed  in  the  general  charge,  and  evidence  of  the  con- 
dition of  the  accused  as  to  intoxication  bad  been  given  on  the  trial  with- 
out objection." 

We  think  this  sufQcieut 

There  are  no  grounds  to  authorize  a  reversal  of  the  judgment  ren- 
dered in  this  case. 

Judgment  affirmed. 


Fwaixas  GoNTHiEsva.  the  New  Orleahb,  Jackson,  and  Oreat  Noktherk 
Railboac  Goupahy. 

Thieisa  nult  ri>r  ilnmam^n  HKnlDHt  d^ritndnnl  tor  havinic  cnrriod  a  trunh  to  Fhlla- 
delphln.  Instead  of  Jfubsnn.  MlpBlsalppi.  Thatrunk  wna  not  lost;  there  was 
oulvicreat  delay  In  its  delivery.  Th«  pneaeDgcr  seems  not  to  have  examined  the 
eh.'?k  (then  lo  him.  or  to  have  mmle  any  inquiry  about  the  trunk  until  he 
mi"lii^  bin  place  o(  destination.  What  happened  mny  be  attributed  as  mueh  tn 
his  own  laches  as  to  the  DuxliKenee  ol  ilefeadant'a  employeea.  The  plaintiff  has 
sbjitn  m  rUht  o!  action  against  d  tfcndrvnt  for  any  (ailuro  ot  duty. 

1  PPEAL  from  the  Eighth  District  Court,  pariah  of  Orioans.  Dibbli^, 
A  J.  £.  K.  Wo«ldnglon,  for  plaintiff  and  appellant.  L.  E.  SimontLs,  for 
defendant  and  appellee, 

TiLiiTEBRo,  J.  This  is  a  suit  to  render  the  railroad  company  liable  in 
damages  for  the  carelessness  and  inattention  of  its  agents  and  employefs 
in  mis-Hending  the  trunk  of  a  passenger  taking  the  cars  at  New  Orleans 
(or  Jackson,  Mississippi,  whereby  he  was  deprived  of  his  clothing,  valua- 
ble papers,  accounts,  etc.,  important  in  making  settlements  of  business 
aOiiirj  at  Jaclison,  all  of  which  caused  him  great  inconvenience,  expense, 
and  toss,  arising  from  his  inability  to  make  collEictions,  deliver  ready- 
made  clothing  to  customers,  exhibit  patterns  of  goods,  and  loss  of  cus- 
loroors  and  business.  The  trunk,  it  seems,  was  by  some  oversight  sent 
to  Fhiiadelphin,  whence,  after  a  delay  Of  about  fifteen  days,  It  was 
rphimed  to  New  Orleans.    Seven  hundred  dollars  Is  claimed  as  dom- 

The  defendants  deny  that  the  plaintitT  or  his  clerk  forwarded  the 
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tnmk,  and  aver  that  another  party,  who  had  and  exhibited  tickets  for 
Philadelphia,  forwarded  the  trimk,  and  that  checka  were  deUvered  ac- 
M)rdiDg  to  the  ticketii  presented  by  the  party  offering  the  baggage;  that 
if  the  trunk  was  checked  to  Philadelpliia,  it  was  the  fault  of  the  plaintiff' 
or  his  clerk. 

Judgment  was  rendered  In  favor  of  the  defendanta,  and  the  plaintifT 
has  appealed. 

The  evideuce  conflicts,  and  is  unsatisfactory  as  to  whether  the  defend- 
ants incurred  liability  resulting  from  negligence  on  their  part.  The 
plaintiff  is  a  merchant  tailor  of  New  Orleans.  He  sent  one  of  his  clerka 
to  Jackson,  Miss.,  to  see  after  his  interests  there,  to  make  collections, 
deliver  clothing,  receive  orders,  exhibit  patterns  and  now  styles  of 
goods,  increase  the  number  of  his  customers,  etc  He  packed  the  trunk 
for  his  clerk,  and  it  was  taken  in  charge  by  another  of  his  clerks,  who 
swears  that  when  it  arrived  at  the  depot  he  pointed  it  out  to  the  tiag- 
gage-master  and  required  him  to  liave  it  checked  for  Jackson,  Miss.  A 
check  was  given  to  the  man  who  pointed  out  tlie  ti'unk,  and  he  gave  it  to 
tlie  clerk  who  was  going  to  Jackson.  Here  it  Is  clear  if  there  were  neg- 
ligence on  the  pait  of  tlie  company's  agent,  there  was  n<^ligr'iic.'  also 
on  the  part  of  the  two  clerks,  neither  of  them  having  looked  at  the 
check  when  it  waa  received,  the  mistake  not  having  been  ascertained 
■  until  some  time  after  and  when  too  late  to  rectify  it. 

The  ba^fage-agent  says  in  his  testimony  that  after  the  clerk  who 
went  to  Jackson  returned  to  New  Orleans  he  came  to  inquire  about  the 
trunk,  when  the  witness  asked  him  whether  the  man  who  received  the 
check  was  going  to  Jaekson  or  Philadelphia,  and  the  person  interro- 
gated "  didn't  know  what  to  answer,"  and  he  said  he  was  going  forward 
to  Philadelphia  afterward. 

From  all  we  are  able  to  find  in  the  record  we  conclude  the  judgment 
"f  the  lower  court  is  correct 

It  is  therefore  onlcred  that  the  decree  of  the  district  court  be  affirmed 
with  costs. 


LuDELiNo,  C.  J.,  d'liaeuling.  The  plaintiff  sues  for  seven  hmidred  dol- 
lars damages  sustained  by  him  from  the  gross  carelessness  of  the 
employees  of  the  company  in  not  delivering  his  tnmk  at  its  destination 
in  proper  time. 

The  evidence  shows  that  plaintiff,  a  merchant  tailor,  sent  one  of  his 
employees  to  Jackson,  Miss,,  to  collect  debts  and  to  exhibit  samples  of 
cloths  to  his  cualomers  and  take  their  oi-dera;  that  he  bought  a  ticket 
for  Jackson,  Miss.,  and  the  foreman  of  Gouthier  had  the  baggage 
checked.    He  swears  he  asked  to  have  it  checked  to  Jackson,  Miss.,  and 
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it  appears  the  trunk  had  a  card  on  It  marked  "  Jaokeoo,  Miae."-  It  ap- 
pears that  after  the  clerk  of  Gonthler  was  on  the  car,  and  when  the 
train  was  in  motion,  he  told  the  conductor  he  wished  his  trunk  put  off 
at  JafksoD,  Miss.  Whether  this  request  was  the  result  of  discovering 
Uiat  a  wrong  check  had  been  given  him  or  not,  is  not  established.  The 
«ixidurtor  replied  that  bis  trunk  was  not  on  that  train,  but  would  come 
on  the  next  day.  The  next  day,  on  inquiring  tor  bis  trunk,  he  was  in- 
formed that  it  had  gone  on  to  Philadelphia. 

It  ie  clear  to  my  mind  that  the  company  alone  was  in  fault  in  not  de- 
livering the  ba^ni^age  of  the  passenger  at  the  proper  point  and  at  the 
■tame  Ihne  icilh  the  passenger.  He  had  paid  for  that  aen-ice,  and  the 
carrier  had  obligated  itself  to  perform  it. 

Whether  thejosa  of  business  or  profits  be  too  remote  and  uncertain 
or  not,  I  will  not  discuas;  but  it  cannot  be  seriously  doubted  that  tbo 
pUintiCr  has  proved  actual  damages  to  tbo  extent  of  the  expenses  of 
the  trip,  which,  in  consequence  of  not  having  the  trunk,  was  made  in 
vain;  and  also  of  counsel  tees  for  bringing  this  suit.  These  expenses, 
-exclusive  of  attorney's  tees,  are  proved  to  have  been  not  less  than  forty 
dollars.  I  cannot  conceive  on  what  grounds  the  court  can  refuse  to 
-allow  these  damages,  at  least,  and  costs  of  suit 

I  therefore  dissent. 

MoBSAN,  J.    I  concur  in  this  oploion. 


On  REHiUBiKCt. 

Taliafebbo,  J.  A  further  examination  of  the  e^'idence  falls  to  con- 
Tlnee  us  of  error  in  the  former  decree  of  this  court  The  trunk  of  the 
poiueu/jer  was  not  lost,  and  the  delay  in  its  return  to  him  may  be  attrib- 
uted as  much  to  his  own  laches  as  to  the  negligenoe  of  the  defendants' 
employees,  and  he  is  not  in  a  position  to  claim  on  his  own  behalf 
-(mueh  less  the  piaintitT,  the  employer,)  damages  or  expenses  alleged  to 
have  resulted  from  such  delay.  The  passenger  seems  not  to  have  ex- 
-amiaed  the  check  given  to  him  or  to  have  made  any  inquiry  al>out  the 
tnuk  until  he  reached  his  place  ot  destination.  The  statement  in  the 
evidence  that  the  clerk,  when  he  went  into  the  car,  told  the  conductor 
Ihat  he  wanted  to  get  his  trunk  out  at  Jackson  was  not  made  by  the 
derl£,  but  by  the  plaintiff  in  his  testimony.  The  plaintifT  himself  did 
Dot  go  on  the  cars  to  Jackson,  and  did  not  even  go  to  the  depot  It  is 
-dear,  then,  that  what  he  says  about  the  clerk  telling  the  conductor, 
after  be  got  on  the  cars  and  the  train  was  in  motion,  that  he  wanted  his 
trunk  put  off  at  Jackson,  the  plaintiff  had  no  personal  knowledge  of, 
and  Is  only  what  he  heard  occurred  at  Jackson. 
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There  was  no  privity  between  the  plaintiff,  who  was  not  a  passenger 
on  the  train,  and  defendants.  The  former  has  shown  no  right  of  actioa 
against  the  latter  for  any  failure  of  duty  to  his  employee. 

It  is  therefore  ordered  that  our  former  decree  remain  undisturbed. 

Chief  Justice  Ludellnf;  and  Associate  Justice  Morgan  adhere  to  t.b« 
opinion  previously  expressed  by  them. 


Stephes  Bird  and  Thompson  Bird,  Executors  of  Joh^  Bird,  vs.  John. 
CocsREU,  Rbceiter,  stc. 

Defendftiit'8  exception  to  the  pluiotille'proceedioR  with  this  «iBe  In  the  Fifth  DUIrlrt 
Court,  for  thoreriBon  that  the  order  of  that  TOurttraoBferrliut  the  enselo  the  Ctr- 
oilit  Court  ol  the  Cnll«d  Btatee  was  a  flnoJ  judxroent.  and,  It  erToneouHly  ren~ 
diruU.  cMjula  only  be  corrected  on  aiipeal  to  the  Huprome  Court  ol  the  State, 
was  properly  overruled.  The  order  rendered  in  the  first  inetHuce  by  the  FlRh 
Dletriot  Court.  translerrinK  the  case,  was  necessarily  vacated  by  Ita  subsequent 
order  reinstating  it  Mjtoa  its  doolfct.  loavinit  no  ordor  ot  trooater  to  appeal  from. 

The  only  question  on  the  merits  In  this  case  isabout  the  ownership  of  certain  prom- 
issory notes.  The  ground  asaumed  by  the  defendant  that  he  aequired  in  these 
not«s  the  right  ot  pledge,  Is  void  ot  force.  The  notes  were  the  sbs^ute  and  un- 
riuHlifled  property  ol  Bird,  and  without  his  ItnowledKe  or  consent,  and  without 
Authority  ot  law.  DO  disposition  of  them  after  mnturlty  could  be  letcally  made 
by  HTrell  A  Co..  in  whose  hands  they  hod  been  left,  that  could  In  any  manner 
ivlli.'ct  bin  rieht  to  reoover  them  upon  identifying  the  luLnie  and  proving  his 
ownership  of  them,  which  has  been  done. 

APPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.     CiiUom,  J. 
Merrick,  Boinf  £  Fo»ter,  for  plalatiffe  and  appellees.    J.  D.  Bu'W,,  for 
defendant  and  appellant. 

Tauaferbo,  J.  This  is  a  suit  for  the  recovery  ot  three  several  prom- 
issory notes,  each  for  the  sum  of  forty-flve  hundred  dollatB,  secured  by 
mortgage,  being  the  consideration  in  part  givim  by  one  Abram  B.  Read- 
ing for  certain  reaJ  estate,  situated  in  New  Orleans  and  purchased  by 
him  of  John  Bird,  a  resident  formerly  of  the  State  of  Missouri,  now 
deceased,  whose  succession  is  represented  by  the  plaintitfe,  his  execu- 
tore.  They  allege  that  these  notes  were  drawn  by  Beading,  payable  to 
his  own  order  and  by  him  indorsed;  that  they  wore  reoeivod  from  bira 
for  said  John  Bird,  of  Missouri,  by  his  agent  and  commission  merchant 
in  New  Orleans,  B.  M.  Horrell,  who  receipted  tor  them  to  the  notary  be- 
fore whom  the  sale  was  passed,  and  who  placed  upon  the  notes  his 
paimph.  rx  varieteur  to  identify  them  with  the  mortgage  retained  upon 
the  property  sold  to  secure  their  payments  They  aver  that  John  Bird 
never  parted  with  his  ownership  ot  these  notes,  and  that  they  compose 
a  part  ot  his  sucoession,  and  that  John  Cockrem,  of  New  Orleans,  in 
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itiB  c&padty  of  receiver  of  tbe  New  Orleans  National  Banking  Aasix-ia- 
tion,  now  in  liquidation,  has  these  notes  in  his  possession  and  refuses  to 
ddiver  them  to  the  petitioners,  who  pray  judgment  against  Cockrem, 
'  dtcieeJng  the  notes  to  belong  to  the  succession  of  the  said  John  Bird, 
and  tor  an  order  that  he  deliver  them  to  the  plaiutifCS. 

Upon  the  motioD  of  Cockrem,  made  defendant,  and  on  affidavit  Oled 
b;  him  the  cause  was  transferred  by  order  of  the  Fifth  District  Court 
to  the  United  Statee  Circuit  Court,  and  by  order  of  tliat  court  It  was 
Bent  back  to  the  Fifth  District  Court,  and  by  that  court  ordcre<l  to  be 
remstated  upon  ita  docket 

Thereupon  the  defendant  excepted  to  the  plaintlffii'  proccetlinR  with 
the  case  in  the  Fifth  District  Court,  for  the  reason  that  the  order  of 
tbat  court  transferring  the  case  to  the  Circuit.  Couit  of  the  United 
States  was  a  final  judgment,  and,  if  erroneously  rendered,  could  only 
be  corrected  on  appeal  to  the  Supreme  Court  of  the  State. 

The  exception,  we  think,  was  properly  overruled.  The  order  rendered 
in  the  first  instance  by  the  Fifth  District  Court,  transferring  the  case, 
was  necessarily  vacated  by  its  subsequent  order  reinstating  it  upon  its 
docket,  leaving  no  order  of  transfer  to  appeal  from. 

Thft  defendant  answered,  denying  generally  the  allegations  of  the 
plaintiff*  petition  and  alle^ng  that  the  commercial  lli'm  of  B.  M.  Hor- 
reii  &  Co.,  of  New  Orleans,  in  June,  1872,  effected  a  loan  with  the  Sew 
Orieane  National  Banking  Association  for  the  sum  of  ten  thousand  dol- 
lars, for  sixty  days,  and  to  secure  the  payment  of  their  note  for  the 
amount  loaned  pledged  to  the  banking  association  aforesaid  the  tliree 
notes  sued  for;  that  Horrell  &  Co.  having  failed  to  pay  their  note  for 
the  money  borrowed,  the  banking  a»H'>ciation  ha'l  instituteil  suit  against 
them  on  their  note  and  for  recignition  of  the  ili-fendant's  right  of 
pledge  on  the  said  three  promissory  notes,  pledged  as  aforesaid. 

There  was  judgment  in  favor  of  plaintUfit,  and  defendant  appealeil. 

The  only  question  in  this  case  material  to  be  consldere<l  is  that  of 
ownership.  It  is  clear  from  the  evidence  that  John  Bird  was  the  owner 
of  \he  three  notes  his  executors  are  seeking  to  recover,  and  that  he  never 
parted  with  that  ownership.  It  seema  that  he  was  a  resident  of  the  State 
of  Missouri,  and  that  B.  M.  Horrell  &  Co,  were  his  commission  mercliant^ 
in  New  Orleans,  with  whom  he  transacted  business  generally.  He  sold  cer- 
tain real  property  which  he  owned  in  New  Orleans  to  Beading,  who  exe- 
cuted six  several  promissory  notes  drawn  payable  to  his  own  order  and 
indorsed  hy  him,  the  payment  of  which  was  secure<l  by  mortgage  on  the 
property  sold.  These  notes  were  dehvered  to  Horrell  &  Co.,  te  be  kept 
by  them  for  Bird.  Nobody  pretends  that  Krd  ever  vested  title  to  these 
nol«s  in  Horrell  &  Go.  or  anybody  else,  and  the  only  defense  ia  that  Bird, 
by  leaving  the  notes  in  the  hands  of  Horrell  &  Co.,  nothing  appearing  on 
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their  tatte  to  indicate  that  he  waa  a  party  to  the  instrument,  or  that  he 
owned  them,  plai-ed  it  in  Horrell's  power  to  commit  a  fraud  by  holding: 
himself  out  to  others  as  owner  of  them,  and  that  the  equitable  rule  may 
i>e  involted  by  defendant,  that  where  one  of  two  innocent  persons  must 
suffer  from  a  fraud  perpetrated  against  them,  he  by  whose  act  the  party 
committing  the  fraud  was  enabled  to  effect  it  should  t>ear  the  toss. 

Neither  ttiis  rule  nor  the  principles  and  authorities  cited  and  relied 
upon  on  the  part  of  the  defense  to  show,  tliat  although  these  notes  passed 
into  the  hands  of  third  parties  after  their  maturity,  the  plaintiff,  under 
the  state  of  facts  existing,  are  estopped  from  setting  up  equities  that 
existed  between  prior  parties,  have  any  proper  application  to  the  case  at 
bar.  The  plain  law,  founded  upon  the  simple,  obvious  principle  of  jus- 
tice and  equity,  that  the  sale  of  the  property  of  another  is  null,  applit<s 
here  with  all  its  inherent  force.  Without  his  knowledge  or  consent  Bird 
might,  without  sanction  of  law,  be  deprived  of  his  property,  if  the  argM- 
ments  on  the  pait  of  the  defense  were  applicable  and  tenable.  Equally 
void  of  force  is  the  ground  assumed  by  defeniiant  that  he  acquired  in 
these  notes  the  right  of  pledge.  The  notes  were  the  absolute  and  un- 
qualified property  of  Bird,  and  without  his  knowledge  and  consent,  and' 
without  authority  of  law,  no  disposition  after  maturity  could  be  tegolly 
mode  of  them  that  would  In  any  manner  affect  his  right  to  rceover  them 
upon  identifjing  and  proving  his  ownership  ot  them,  which  has  been  done. 

The  judgment  of  the  c^urt  n  qua  was  properly  rendered,  and  it  is  there- 
fore ordered  that  it  be  afSrmed  with  ccsts  in  both  courts. 

Rehearing  refused. 


Stats  k.\  kel.  New  Obleans  BEPCBur'AS  pRinriNfl  Comp.ant  v 
Clinton,  ArniToR. 


jiltTi'niith  thn  Hamn  may'  not  yi't  be  eiilliH'twl  nnd  pnid  into  thp  ' 
uiiili>uU^lr.  in  view  of  tbf  iiMltlve  reguin-mente  of  sections  It; 
It-TiHi-d  HiututoB,  the  duly  of  the  Audltiir  to  iasue  the  warrnni 
■  ■Intnrfo;'  ocialm  audited  by  thp  .Auditor  hlmsiilf.  hiit  of  ooiiifi" 


APPEAL  from  the  Superior  District  Court,  parish  ot    Orleans.     HaiD' 
kiiin,  J.    J.  W.  Thonian  and  A.  V.  Lewit,  for  relator  and  appellant. 
('hark*  S.  Rice  and  H.  O.  Dibbk,  for  defendant  and  appellee. 

Wylv,  J.  Relator  appeals  from  the  judgment  refusing  to  make  per- 
empt»ry  the  mandamus  issued  to  compel  the  Auditor  to  draw  a  warrant 
for  the  claim  of  relator  for  State  printing,  which  claim  has  been  duly 
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audited  by  him  and  ia  provided  for  in  the  general  appropriatinn  bill  of 
1875,  With  r^^rd  to  the  polioy  of  issuing  warrants  for  valid  claime 
against  the  State,  payment  of  which  has  been  provided  for  In  the  general 
•ppropriation  bill  before  the  money  hen  been  collected  and  is  act\ially  in 
the  treasury,  this  court  has  nothing  to  say.  Tiiat  is  a  matter  pertaining 
to  the  poUtical  department  of  the  government.  The  sole  question  is,  ia 
jt  a  ministerial  duty  of  the  Auditor  to  issue  the  warrant  required  of  him  ? 
Iliat  question  we  must  answer  iu  the  afBrmative,  in  view  of  Che  positive 
requiremeuts  of  eections  183. and  184  of  the  Revised  Statutes,  which  pro- 
vide that:  "In  all  casee  of  aecounte  audited  and  allowed  against  the 
State,  and  in  all  cases  of  grants,  salaries,  and  expenses  allowed  by  law, 
tiie  Auditor  shall  draw  a  warrant  on  the  Treasurer  for  the  amount  due. 
•  '  •  No  warrants  shall  be  drawn  by  the  Auditor,  nor  paid  by  the 
Treasurer,  unless  the  money  to  pay  the  same  has  been  previously  appro- 
priated by  law."  Here  the  money  to  pay  relator  has  been  previously 
appropriated  by  law,  although  the  same  may  not  yet  be  collected  and 
pudinto  the  treasury.  It  is  undoubtedly  the  duty  of  the  Auditor  to  issue 
the  warrant,  but  of  course  the  Treasurer  will  not  be  required  to  pay  it 
until  the  money  appropriated  has  been  actually  padd  into  the  treasury. 

It  is  therefore  ordered  that  the  judgment  herein  be  annulled,  and  it  is 
decreed  Chat  the  mandamussued  out  by  relator  be  made  peremptory,  at 
rcspoodetit'e  cost  in  both  courts. 

Oh  UonoH  tor  Rehearino. 

LcDELiHo,  C.  J.  In  this  case  ttie  only  question  raised  and  decided  was 
that  the  Auditor  could  not  refuse  to  issue  a  waiTant  for  a  valid  claim  for 
which  au  appropriation  had  been  made,  and  which  had  been  audited  by 
himself,  on  the  ground  that  there  was  no  money  actually  in  the  treasury 
at  the  moment  the  warrant  was  applied  for. 

Behearing  refused. 

MoBOAN,  J.  In  the  appropriation  act  of  the  Legislature  of  1875  is  to 
be  found  the  following  item: 

"Appropriation  to  pay  State  Printer,  ninety  thousand  dollare." 

On  the  eighth  of  April,  1875,  relators  furnished  to  the  Auditor  ■>[  Pub- 
lic AccouDta  271  reams  of  printed  notices  and  one-half  I'eam  of  printed 
circulars,  (or  which  they  presented  a  bill  for  84065. 

On  the  thirtieth  of  April,  1875,  they  furnished  the  Auditor  Vi'^  reams 
ot  assessors'  lists  of  taxable  property,  lor  which  they  presented  a  bill  for 
!3029.    The  articles  charged  for  were  received  by  the  Auditor. 

The  relators  then  seem  to  have  applied  to  the  Auditor  for  a  warrant 
upnn  the  Treasurer  for  the  above  sums.    The  Auditor  refused.    They 
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then  applied  to  the  Superior  District  Court  to  compel  him  to  comply  with 
their  demands. 

The  Auditor  ansfrered  that  the  relators'  petition  showed  no  cause  ot 
action.  That "  when  demand  was  made  upon  him,  which  demand  he 
admits,  there  was  no  money  in  the  State  treasury  out  of  wliich  the  war- 
rants demanded,  even  ir  iseued,  could  have  been  paid. 

"That  under  the  constitution  and  laws  of  the  State  he  cannot  ieaue 
warrants,  nor  can  appropriations  be  made  by  the  L^ielature,  in  excess 
ot  the  revenues  of  the  State  for  the  year  tor  claims  or  expanses  incurred 
during  that  year;  that  until  revenue  is  collected  and  in  the  treasury  no 
warrants  can  be  legally  drawn  by  hiiu." 

This  is  his  answer  in  full.  It  Is  admitted  that  the  Bepublican  ia  the 
official  printer  of  the  Stato.  The  bills  upon  which  the  claim  is  based 
were  received  in  evidence  without  objection. 

The  evidence  shows  that  up  to  the  time  this  proceeding  was  taken 
(eighteenth  of  May,  1875.)  the  Auditor  had  drawn  no  warrants  whatever 
in  favor  o(  the  reiatont  or  against  the  appropriation  for  printing. 

As  to  the  defense  that  the  petition  discloses  no  cause  of  action,  I  think 
this  is  answered  by  the  tact  that  the  demand  is  based  upon  work  done 
tor  and  received  by  the  proper  State  officer. 

The  second  and  third  grounds  of  defense  are  so  intimately  connected 
that  they  may  be  considered  together. 

Upon  the  question  ot  fact,  as  to  whether  when  the  demand  was  made 
tor  a  warrant  there  was  no  money  in  the  treasury,  the  testimony,  1  think, 
is  at  best  uncertain.  The  Auditor,  examined  as  a  witnesB,  and  being 
asked  why  the  warrants  were  not  ieaued,  says  that  he  cnnnot  remember 
dfetlnctly  the  condition  of  the  general  fund  at  the  time  the  warrants  were 
applie<l  tor,  but  be  is  satiefled  ttiat  on  April  thirtieth  there  had  been  more 
warrants  drawn  against  the  general  fund  than  there  was  money  to  pay^ 
and  that  if  another  warrant  had  been  issued  the  general-tund  account 
would  have  been  overdrawn.  But  the  cashier  ot  the  treasury  bein^ 
asked  whether  the  books  in  the  A,uditor'8  and  Treasurer's  offices  ore 
kept  in  such  a  manner  that  the  Auditor  can  tell  what  money  is  in  the 
treasury  to  the  account  of  every  fund  from  day  to  day,  says  that  he  don't' 
thinit  he  can  now. 

I  assume,  however,  that  the  Auditor,  when  he  refused  to  issue  the  war- 
rants, did  so  because  he  believed  there  was  no  money  then  in  the  treasury 
out  ot  which  they  could  be  paid.  I  do  not  dispute  the  proposition  that- 
the  constitution  and  laws  ot  the  State  prohibit  appropriations  in  excess 
of  the  revenues  of  the  State  for  claims  Incurred  during  the  year  for  which 
the  appropriations  were  made.  It  this  stbte  ot  facts  existed  here,  the 
relators'  claim  would  come  to  a  short  end.  But  it  will  be  observed  that 
there  is  no  allegation  to  that  effect  bi  the  respondent's  answer.    He  doea 
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not  say  that  the  appropristiona  are  in  eieees  of  the  revenue.  He  does 
not  allege  that  the  appropriation  has  been  exhausted.  Hie  defense  is. 
simply  that  at  the  time  the  warranto  were  applied  for  there  was  no 
money  in  the  treasury  to  the  iiredit  o£  the  fund  out  of  which  the  warrant* 
vouid  have  to  be  paid.    This  defense  is  not  a  good  one  in  my  opinion. 

In  my  opinion,  when  the  Lj^fielature  makes  an  appropriati  >n  which  ia 
not  justified  by  the  uonatitution,  tor  work  to  ^e  done  in  the  sei'vlce  of  the 
State,  and  the  work  is  done,  and  the  appropriation  therefor  has  not  been 
eiliausted,  the  party  in  whose  favor  the  approprlatiou  is  made  has  the 
right  to  dejaand  of  the  Auditor,  and  it  is  the  duty  of  the  Auditor  to 
pve  him  a  wamiDt  on  the  treasury  for  the  value  of  the  work  done.  Of 
course  if  the  Treasurer  has  no  money  to  the  credit  of  the  fund  upon 
whieb  the  warrant  is  drawn  the  warrant  will  not  be  paid.  But  that  is  not 
the  question  here.  As  to  the  right,  however,  of  the  relators,  under  the 
beta  as  they  are  presented  in  the  record,  to  their  warrants,  I  entertain 
DO  doubt 

I  thf'refore  concur  in  refusing  the  rehearing  applied  for. 


No  4500. 
Oeorok  W.  Graff  vs.  John  Movlan. 

Thla  Ui  a  petJlorT  aetlon.  At  Ibe  adjuilicmtloa  ot  plniatifTe  pr<<pcrty.  sold  tor  taxes 
on  the  Bueonil  ot  April,  1870.  thu  eonatuble  whs  without  ftuthurity  to  make  the 
ule.  btH-anee.  on  the  slxteonth  ol  March  prpvioufl.  the  City  oF  JeRcrson  was  by 
statute  aoneiced  to  the  olty  ot  New  Orleans,  and  a  constable  ot  the  pnrlsh  at  Jet- 
lersoD  oonld  perlorm  do  ofQcial  duty  in  the  city  and  parish  ot  Orleans. 

PtalntW.  thp  owner  ot  thp  property,  was  a  resident  of  the  olty  ot  Now  Orleans,  and 
Be  wse  not  served  with  notioo  ot  seizure.  He  was  In  no  Kense  a  party  to  the  pro- 
medloK  whereby  tbeoonatable  attempted  to  make  a  toraad  sale  ot  his  propei'ty. 

Thfi  return  day  of  the  writ  ol  fiirlfanim  hadpasHM  lonebetore  the  sale,  and  the  con- 
Htable  failed  to  return  it  and  retain  a  nopy  as  ri^ij  aired  bylaw.  Besides,  the  whole 
prooeedlntc  soems  to  be  a  tissue  ot  Ir regularities. 

iPPEAL  from  the  Seventh  District  Court,  parish  ot  Orleans.  Collemf, 
3,  H.  O.  Orover,  and  H.  O.  Morgan,  for  plaintiff  and  appellee.  S^ 
K.  Cutler,  W.  B.  Hyman,  and  E.  K.  Wa»ldngton,  for  defendant  and 
appellant. 

Vtlt,  J.  Fl^nUir,  the  owner  of  five  lots  of  ground,  formerly  in  the 
dtyof  Jefferson,  but  now  contained  within  the  limits  Of  New  Orleans^ 
au«8  to  recover  from  the  defendant  the  said  property,  he,  the  detend- 
tot,  having  acquired  the  same  on  the  second  of  April,  1870,  for  the 
price  of  ten  dollars  at  a  sale  made  by  the  constable  of  the  Eighth  Jus- 
ticeCourtot  the  parish  of  Jefferson  imder  a  judgment  of  said  court 
twdered  on  the  nineteenth  of  October,  1869,  against  plaintiff  for  eight- 
t«a  doUare,  the  amount  of  taxes  due  the  city  of  Jefferson  for  the  year 
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The  court  gave  judgment  for  plaintiff,  requiring  the  deteodant  to 
restore  to  him  said  property  upon  plaintilT  paying  eighteen  dollars,  the 
amount  ot  the  tax  judgment. 

Defendant  appeals. 

There  are  several  reasons  why  the  jut^ment  of  the  lower  court  should 
be  maintained; 

Fii-Bt^At  the  adjudication  on  the  second  of  April,  1870,  the  (tonstablr 
-was  without  authority  to  make  the  sale,  because,  on  the  sixteenth  of 
March  previous,  the  city  of  Jefferson  was  by  statute  annexed  to  the 
city  of  New  Orleans,  and  a  constable  of  the  parish  of  Jefferson  could 
pcrtorm  no  official  duty  in  the  city  and  parish  of  Orleans.  He  could 
make  no  sale  of  property  situated  beyond  the  limits  of  the  parish  of 
which  he  was  a  constable. 

Second— Plaintiff,  the  owner  of  the  property,  was  a  resident  of  thf 
■city  of  New  Orleans,  and  he  was  not  served  with  notice  of  seizure;  hf 
was  in  no  sense  a  party  to  the  proceeding  whereby  the  constable  at- 
tempted to  make  a  forced  sale  of  his  property. 

Third^ — The  return  day  of  the  writ  of  Jinri  fat-ian  had  passed  long 
before  the  sale,  and  the  constable  failed  to  return  it  and  retain  a  copy 
■as  required  by  law. 

Besides,  the  whole  proceeding  seems  to  be  a  tissue  of  irregularities. 
This  case  closely  resembles  that  of  George  Jacobshagen  vs.  John  Moy- 
lan,  the  same  defendant,  26  An.  735. 

Judgment  affirmed. 


Robert  P.  Tendick  vs,  Marv  A.  Lastrapfs,  Wife  of  A.  G.  Labtk.^pes,  et  al. 

In  this  CASK  there  is  ninplc  anthentk  evidence  to  warraut  thu  writ  nt  Balsurcand 
nnli!.  FunxIstiDK  of  an  BCt  of  mortxtWH  In  duo  (orm  aod  a  uotu  ideiitini!d  thent- 
wlth.  Any  other  mntt*rB  ot  ilptonie.  bnrond  the  BulTli-ieney  ot  the  evidenee  on 
whlt'h  Cliu  judge  a  qno  Issued  his  ordnr,  unil  such  as  may  relate  lo  the  validity  ot 
fl  ot  the  writ,  must  be 


APPEAL  from  the  Fourth  I>istrii!t  Court,  pariah  of  Orleans.     Theard, 
J.    Kke  £   Whitakit;  for  plaintiff  and  appellee.    Jamen  d-  Joaepk 
Jtrewr,  for  defendants  and  appellants. 

Howell,  J.  This  is  an  appeal  fram  an  order  of  seizure  and  sale,  on 
which  by  the  well-settled  jurisprudence  of  this  court  the  only  question 
to  be  examined  is  the  sufficiency  of  the  evidence  on  which  the  judge  a 
^uo  issued  his  order. 

In  this  case  we  find  ample  autlieutic  evidence  to  warrant  the  writ. 
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MneiatiBg  of  an  at;t  of  mortgage  in  due  form  and  a  note  identified  there- 
nith. 

Any  other  m-ittera  of  dispute,  relating  to  the  -validity  of  the  oliligation,. 
the  proceedings  following  the  [seiiance  of  the  writ,  etc.,  mimt  be  raiaed 
in  another  Form  of  actioa. 

Juilgnient  affirmed. 


Louts  Mathe  va.  Parish  of  Piaquemisgs. 

Tht-jQ'ljfment  appealeil  from  is  B«ain9t  the  parish  of  PlfuiueminfH,  clti^l  llirouKli 
the  president  of  the  police  Jury.  The  appHeation  for  the  spppal  wns  mndi? 
thp)nKh  the  attorDey  repreeentlng  the  parish,  in  the  name  of  thp  presicleDl  of 
tlie  pol!<^^  jury,  and  Ihe  nrdar  of  appeal  waa  oceordtnitly  granted,  and  thi'  apiH-jit 
IxiDil  was  flied.  The  condition  of  the  bond  recites  that  the  aljiivc-bound  pnrlxh 
iifPlsiiUf'inlnes.lhrouKh  the  president  of  the  poUire  jury  thereof,  sbai I  proaei-uCi- 
thls  raid  api)eal.  and  ahail  satisfy  whatever  judsmept  may  be  rendered  SKninst 
Mill  parish,  etc.   This  is  sufflcient. 

Tbiiti?ourt  has  had  fr<'i|uent  oecasiooa  U>  advert  to  the  entire  abacneeot  anyaiithnr- 
itr  or  poiver  of  police  iumrs,  under  Ihe  general  lavf  of  Ihe  Btate.  to  make  and 
I>ul  Into  circulation  negotiable  instruments,  and  to  anii'iunee  that  the  exercise 
•A  that  poirer  ean  only  lake  place  under  a  special  grant  of  the  LenJ^loture.  No 
special  gram  of  such  a  power  is  shown  to  have  been  conferred  upon  IJie  parish 
•A  Plaiiuemlaee. 

\PPEAL  from  the  Second  Judicial  District  Court,  parish  of  Plaque- 
mines. Partlx,  J.  T.  miartijn.  Culleng  and  E.  Howard  M<:C<i!el/,  tor 
plaintiff  and  appellee.  A.  E.  Liviwdais,  Parish  Attorney,  SaminHa  &■ 
l)\Krw,  for  defendant  and  appellant. 

On  Motion  to  Dismiss. 

LrDELi:ia,  C.  J.  The  motion  to  dismiss  this  appeal  is  based  on  the 
following  grounds: 

That  the  defendant  has  taken  no  appeal;  and  that  E.  Dobse,  president 
of  the  police  jury  of  the  parish  of  Plaquemines,  has  no  ap)>ealable 
intereBt. 

The  judgment  appealed  from  is  agunst  the  parish  of  Placiueminee^ 
ciUni  through  the  president  of  the  police  jury.  The  application  for  the 
appeal  was  made  through  the  attorney  representing  the  defendant,  the 
pariah  of  Plaquemines,  in  the  name  of  the  president  of  the  police  juiy, 
and  the  order  of  appeal  was  accordingly  granted;  and  the  appeal  bond 
was  filed.  The  condition  of  the  bond  recites  that  "  the  above-bound 
parish  of  Plaquemines,  through  the  president  of  the  police  jury  thereof, 
shall  prosecute  this  said  appeal,  and  shall  satisfy  whatever  judgment 
may  be  rendered  against  said  parish,"  etc. 


78  SUPREME  COUKT  OF  LOUISIANA. 

Hathe  vB.  Parish  or  PlRqupnilncii. 

There  can  be  no  doubt  that  it  was  the  defendant,  the  parish  of  Plaque- 
mines, that  appealed. 
The  objectioDB  are  not  well  founded.    12  K.  45P. 
The  motion  is  ovei-mled. 

Ok  the  Meritb. 

T.^LiA^ERRo,  J.  This  suit  is  brought  by  the  plaintitT  to  recover  from 
the  pariah  of  Plaquemines  the  sum  of  tour  thousand  nine  bunilred  an<l 
thirty-three  dollars  and  thirty-flve  cents,  the  aggregate  amount  of  fllty- 
two  certifli?ateB  of  indebtedness  or  parish  warrants  of  various  amounts. 

The  plaiotifT  claims  to  be  the  owner  and  holder  of  these  instruments 
by  transfers  to  him  by  the  drawees,  and  that  he  is  entitled  to  all  their 
rights  in  and  to  the  same,  He  alleges  amicable  demand  of  payment 
without  effect,  and  prays  Judgment  a^i^ainst  the  parish  for  the  amount 
claimed,  with  interest  at  live  per  cent  per  annum  from  sixteenth  of 
August,  187a 

The  answer  denies  the  Uabiiity  of  the  parish  on  the  instrument  sued 
on,  alleging  that  E.  Lawrence  and  D.  A.  Thibaut,  late  president  and 
secretary  of  the  police  Jury  of  that  parisli,  had  no  authority  to  issue 
these  instruments,  and  that  no  provision  was  made  at  the  time  they 
wcre  issued  lor  their  payment  in  the  manner  pointed  out  by  law;  that 
plaintiff  bos  not  shown  that  the  said  president  and  secretary  of  the 
police  Jury  were  authorised  by  that  body  to  issue  the  instruments  in 
question,  or  in  fact  to  issue  any  warrant  whatever;  and  that  ev,en  if  such 
authority  had  been  given  by  the  police  jury  its  action  in  that  regard 
would  have  been  iiitj-a  cires  and  in  violation  of  the  law  of  the  Stat?. 

The  defendants  over  that  "the  warrants  suetl  upon  were  negotiable. 
and  issued  for  the  purpose  of  being  negotiated;  thot  nicst  of  tliem  show 
by  indorsement  that  they  liave  been  transferred  several  times  before 
they  reached  the  plaintiff ;  that  during  the  years  1871  and  1872,  when 
tliese  instruments  were  issued,  there  were  no  funds  in  the  parish  treasury. 

The  court  of  the  first  Instance  rendered  Judgment  in  favor  of  the 
plaintiff  as  pmyed  for,  and  coupled  with  it  a  decree  that  the  board  ot 
asaessoi-s  of  the  |)arish  of  Plaquemines  forthwith  assess,  and  ttut  the 
tax  collector  of  the  parish  immediately  thereafter  proceed  to  collect,  u 
tax  to  constitute  a  special  fimd  out  of  which  to  pay  the  Judgment. 

The  defendant  prosecutes  this  appeal 

The  warrants  in  question  were  Issued  in  tiie  form  of  certMcates, 
declaring  the  indebtedness  ot  the  parish  to  the  person  in  whose  favor 
they  were  issued,  referring  to  the  voucher  upon  which  the  claim  was 
allowed  by  its  number,  and  then  follows  the  warrant  drawn  upon  the 
treasurer  in  favor  ot  the  party,  or  to  his  order,  and  signed  by  the  presi- 
dent of  the  police    Jury  and  countersigned  by  the  secretary.    The 
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evidenoe  shows  that  the  ind^tedness  lor  which  these  warrtuits  were 
issued  was  contracted  mainly  in  the  years  1871  and  1872. 

There  were  estimates  made,  in  the  usual  manner,  of  the  amount  <  t 
fands  needed  to  defray  the  debte  and  eipenses  of  the  parish  for  the 
years  1872  and  1873,  and  ordinances  were  passed  levying  the  tax  to  be 
raised  for  the  same  years  to  cover  these  estimates.  But  it  does  not 
^pear  that  any  of  these  taxes  were  ever  eoliected. 

The  parish  treasurer,  examined  as  a  witness  on  the  trial  of  the  case, 
swears  that  "during  the  years  1871  and  1872  there  was  no  money  in  the 
treasnry,  the  tax  coliector  having  received  and  paid  in  parish  obligations 
instead  of  ctirrency.  By  an  ordinance  passed  in  1B73  all  holders  of 
obligations  against  the  pariah  were  directed  to  come  forward  and  tiave 
them  registered." 

The  claims  of  the  pl^ntlfT  seem  to  have  been  registered  on  the  six- 
teenth of  August,  1873.  The  tax  collector  as  a  witness  swears  "  that 
from  March,  1B73,  to  the  twenty-seventh  of  May,  1874,  the  last  settle- 
ment I  made  with  the  parish  treasurer  during  the  time  mentioned,  I  re- 
ceived parish  obligations  and  turned  them  over  to  the  pariah  treasurer; 
sioce  the  fourteenth  of  June,  1874, 1  have  received  no  warrants  in  pay- 
ment of  taxes,  having  been  prevented  by  an  order  of  court" 

To  a  great  extent  the  evidence  seems  to  sustain  the  allegations  of  the 
il^enduit'B  answer.  The  warrants  of  the  plaintiff  bear  various  dates, 
tiom  the  sixteMith  of  August,  1871,  to  November,  1872,  They  are  nego- 
tiable instruments.  Some  of  them  passed  tiirough  the  hands  of  prior 
boiders  to  the  plaintiff.  In  some  instances  the  amounts  of  voueherB 
were  divided,  and  several  warrants  tor  smaller  sums,  aggravating  the 
amouut  of  the  voucher  divided,  were  issued,  the  certificate  in  such  cases 
expressing  that  the  amount  is  "In  part  payment"  of  the  voucher  re- 
ferred to  by  its  number. 

The  testimony  leads  to  the  conclusion  that  these  warrants  wore  In- 
tended for  circulation  and  to  aid  the  flscal  officers  of  the  parish,  and  to 
subserve  the  purposes  of  money.  They  were  paid  into  the  parish 
treasury  as  money,  and  received  in  payment  of  taxes  up  to  the  twenty- 
seventh  of  May,  1874.  It  would  seem  that,  for  a  period  of  near  four 
years  at  least,  no  taxes  were  collected  in  money.  No  estimate  for  the 
year  1871  appears  to  have  been  made,  and  no  provision  made  for  the 
expenses  of  that  year.  We  have  had  frequent  occasion  to  advert  to  the 
entire  absence  of  any  authority  or  power  of  police  juries  under  the 
general  law  of  the  State  to  make  ami  put  into  circulation  ni^gotiable 
instruments,  and  to  announce  that  the  exercise  of  that  power  can  only 
take  place  under  a  special  grant  of  the  Lc^slature.  No  special  grant 
ot  such  a  power  is  shown  to  have  been  confen-ed  upon  the  parish  of 
Baquemines. 
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Thte  case  in  its  prominent  features  resembles  closely  that  of  Sterling- 
vs.  Parish  ol  West  Peliotana,  26  An.  p.  59.    In  that  case  there  was  no 

money  in  the  treaauiy  when  the  negotiable  instruments  sued  upon  were 
iaaued,  and  there  had  not  been  since  the  late  war.  No  tax  liail  been 
Levied  to  defray  the  expenses  of  the  parish.  There  had  not  been  from 
the  year  1866  to  1872  any  taxes  coUeeted  in  currency.  For  several  years 
previous  to  the  institution  of  the  suit  against  the  parish  it  had  been. 
financiering  on  a  paper  currency  of  its  own,  taking  up  old  Issues  with 
new  ones,  and  disregarding  the  statute  by  not  providing  by  a  tax  to  pay 
the  debts  and  expenses  of  the  parish.  The  warrants,  us  they  were 
called,  were  drawn  in  the  form  of  and  intended  to  circulate  as  commer- 
cial paper;  and  in  that  case  they  were  declared  upon  as  such  by  the 
plaintiff,  who  held  them  under  the  assignment  and  indorsement  of  the 
payees. 

The  view  we  have  taken  of  the  caao  now  before  iia  inclines  us  to  adopt 
in  this  case  the  same  judgment  we  rendered  in  the  Sterling  case.  It  is 
therefore  ordered,  adjudged,  and  decreed  that  the  Judgment  appealed 
from  be  annulled,  avoided,  and  revei-sefl.  It  is  further  ordered  that 
there  be  judgment  in  favor  of  the  defendant,  the  plaintiff  pajing  costs 
in  both  courts. 

The  decree  now  rendered  Is  not  Intended  to  conclude  the  right  of  the 
plaintiff  to  claim  from  the  parish  payment  of  all  legal  claims  and  dues 
he  may  have  against  it;  but  only  to  decide  as  in  former  cases,  that  a 
parish  unauthorized  by  legislative  act  is  without  power  to  make  and  put 
into  circulation  negotiable  paper  or  iuatniments  having  the  same  ehar- 
acter,  payable  to  order  or  bearer  by  indorsement  or  delivery.  See  eases 
in  23  An.  pp.  190-232  and  251;  and  also  24  Aa  457. 

Rehearing  refused. 


Thk  State  of  LouiaiAVA  vs.  E.  B.  Malosk,  alias  Kinch  Malose,  and 
Patrick  Jokes. 

Tlie  a-euBOd  pHrtics,  nn  SHOOond  informaUon.wcre  tried  anil  eiiiivirted  oltheorinio 
of  breakliiR  Into  the  ahop  oC  Antonio  Mucaluuso.  in  Cho  nlKlit  time,  wilh  intent 
U>  stpal,  and  Ht  a  time  dlfTorenttrnm  thnt  obarsed  In  (he  first  Info  ml  (it  loo.  'By 
llio  trial  under  Bold  flrut  Information  th^F  were  not  pill  in  jeopardy,  beoaune  they 


APPEAL   from   the   Superior   Criminal   Court,  parish   of   Orleans. 
Ahx:lia,  3.    Criminal  coBe.    John  McPkeliit,  District  Attorney,  and 
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StatBof  Luuialanm-".  Mb1..iiphiic1  Joneg. 

J.P.  field,  Atlomey  General,  lor  plaintiff  aud  appellee.  O.  H.  Braughn, 
fur  delendanta  and  appellante, 

Tauaterbo,  J.  The  defendaDts  appeal  trom  a  sentent^e  ot  the  Supe- 
rior Criminal  Ctiurt  condemaiDg  them  to  imprisonmeut  at  hard  labor 
in  the  Penitentiary  for  the  term  o(  seven  years. 

It  appeare  from  the  record  that  these  defendants  were  tried  on  the 
twentiech  of  April,  1874,  on  information  eharKing  them  with  breaking 
and  entering  the  dweUing-houee  of  one  Antonio  Mucalouao,  in  the  night 
time,  with  intent  to  steal.  The  time  when  this  crime  is  alleged  to  have 
been  committed  was  the  thirteenth  of  April.  1874.  On  the  trial  ot  the 
aivused  the  State  failed  to  prove  that  the  crime  charged  was  commit- 
ted on  that  day.  The  jnry,  under  the  instruction  of  the  court,  rendered 
a  verdict  of  n<tt  guilty.  The  veriUct  was  recorded,  and  the  jury  dis- 
t'harged  from  further  consideration  of  the  ease.  On  motion  of  the 
District  Attorney,  the  accused  were  detaim-d  in  custody,  and  leave 
fTTBDled  him  t'O  file  another  infurmation.  Tliis  information,  the  one 
under  which  the  parties  were  sulisetiuently  tried  and  i-onvicted,  con- 
tains four  counts: 

First— That  on  the  eleventh  of  April,  1874,  the  ai-ciised  broke  and 
pntered,  in  the  night  time,  tlio  dwelling-house  of  Antonio  Mu<'alou8o 
with  int^-nt  to  steal. 

The  second  count  is  Identical  with  the  first,  except  that  the  word 
■■shop"  is  substituted  for  dwelling-house. 

The  third  count  sets  forth  that  the  same  parties  on  the  twelfth  of 
April,  1874,  broke  and  entei^ed  the  dwelling-house  of  Antonio  Muca- 
louso,  in  the  n^ht  time,  with  intent  to  steal. 

In  like  manner,  the  fourth  count  is  identical  with  the  third,  except 
that  the  word  "  shop"  is  substituted  for  dwelling-house.   ' 

On  being  arraigned  on  the  twenty-fourth  of  June,  1874,  and  the  infor- 
mation being  read  to  them,  they  decUned  answering,  and  through  their 
attorney  filed  the  plea  of  autrefois  acquit  in  bar  of  the  indictment;  and 
■in  motion  the  District  Attorney  was  ordered  to  show  cause  on  the 
twenty-ninth  of  June,  1874,  why  the  information  should  not  be  quashed 
and  the  prisoners  released.  On  hearing  this  motion  it  was  overruled, 
t^  which  the  accused  excepted  and  rescn-ed  their  bill,  which  appears  in 
the  recoril. 

Siibsi'qucntly,  in  the  month  of  Oi-tober  following,  the  acciised  were 
tried  under  the  second  infommtion,  and  the  verdict  of  the  jurj- was 
"guilty  on  the  second  and  fourth  counts." 

A  new  trial  was  applied  for,  but  inefTectually.  The  accused  partiee 
were  tried  and  convicted  of  the  crime  of  breaking  into  the  shop  of 
.\nUjnto  Mucatouso,  in  the  nigl.t  time,  with  intent  to  steal,  anil  at  a  time 
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tttHl"  of  Louinlana  re.  IfRl'mi'  nml  Joni^. 

different  from  that  charged  in  the  fli-at  in  to  mi  at  ion.  By  the  trial  under 
the  first  infdiTnation  they  were  not  put" in  Jenpurdy,  beeause  tliey  were 
tried  on  a  different  diurge. 

The  plea  of  atilrefoU  ac'j'iit  cannot  therefori"  avail  the  d.-ft-ndants, 
imd  it  was  properly  overruled. 

Judgment  affirm eil. 

Rehearing  refused. 


S"ATE  OF  LouiKiANA  VS.  David  Fs/sdebsus. 

liw  unly  illwulitv  -i  .;ii.lu[iic!d  -I  hi  lli^s  <-asf  is  the  sclf^tion  of  Ihf  grnnrt  jury  Uy 
Q.  H.  BrnuKlin  wliili-  lie  net  'il  .-•■  juil  :,•  iif  the  Superior  Crinilii:;!  i\i;i  ■•.  muK-i- 
the  appointment  or  Judffe  AE'i ':ii>.  tlic  iDeamb^nt.  then  disnbled  by  Bii-kuras,  And 
belorB  hia  dubttwiumit  aiiiHilntim^nt  by  the  (iovprnor.  The  miesllon  le  whether 
This  illecality  cim  be  inciuireJ  iuto.  alter  (.■onvk'tinn  und  si'nteni-e.  on  a  writ  of 
habeas  i-onnn. 

Tosscertain  the  eases  In.  whli^h  the  writ  mfiybe  granted  i-ecoursu  must  bo  had  to  Ute 
Kngllsh  law  and  to  the  sl«tuteN  of  thi^  State,  vfhioh  have  provided  apecifleally  for 
jmrtieular  ™w?a,  Tlie  ftoims  nirpiiw  act  of  31  Charles  II.  has  been  re-ennrted  and 
adopted.  If  not  In  terma.  yet  in  eubatance  and  ellcet.  in  all  the  United  Htatea. 
Artii'le  »tl  of  our  Code  of  Practice  enumerates  the  eireuoietoaees  in  which  thi> 
writ  may  bo  issued  when  the  parly  applying  lor  it,  and  to  be  restored  to  liberty. 
Is  conAncd  by  the  order  of  some  tribunal.  On  this  0(K.-asion  the  appliouit  does 
not  briUK  bimeelf  within  the  provlnions  either  oE  the  £ui;llsb  atatutu  utoresaiU 
or  of  thoBp  of  our  Code  of  Practii^. 

Iq  Ihe  ease  now  under  eonilderalion  there  Is  a  sentence  of  oonvletlon  of  a  court  of 
competent  juriadletion.  It  Is  not  denieil  tliat  Che  Superior  Criminal  Court  bad 
jurisdiction  of  the  cnai-.or  even  that  Judxe  Braughn  was  the  jud^e  of  (hat  eoiii't 
when  tbn  indietnient  was  returned  into  court  and  when  he  sentenced  the  convti^. 

ThH  State  coni<tiIution  recognizes  the  writ  of  habrae  corjiiin.  and  designates  the 
'■ourts  wliieli  may  iaaue  it,  biit  does  not  point  out  the  eases  in  which  it  may  bf 
used  as  a  remody,  oxeopt  that  the  Supreme  Court,  or  the  justliies  thereof,  shall 
exercise  this  power  only  In  cases  in  which  the  eourt  miitht  have  appellate  iurla- 
diction.  But  the  writ  of  habeas  ivitni"  whs  never  designed  to  be  a  writ  uf  err'>r 
by  which  the  errors  or  irregularities  of  llual  judumente  could  hu  revised.  The 
niipllcBtlon  of  petitioner  is  refused. 

i  PPUCATION  of  Da^•id  Fenderaon  for  a  writ  of  habeas  eorpus.  S. 
J\,  Beklen,  for  petitioner.  A.  P.  Fidd,  Attorney  General,  for  respondent 
LcDELiNO,  C.  J.  The  petitioner  represents  that  "on  the  twelfth  of 
May,  1875,  there  was  returned  into  the  Superior  Criminal  Court  of  New 
Orleans,  by  a  body  styling  themselves  a  grand  jury,  a  '  true  bill,'  indiet- 
ing  petitioner  for  murder."  He  represents  that  he  was  tried  on  said 
indictment  and  con^^cted  and  was  sentenced  to  be  hung.  He  represents 
tliatthe  men  styling  themselves  a  grand  jury  were  not  grand  jurore, 
and  had  no  right  or  authority  in  law  to  indict  petitioner,  because  they 
were  selected  or  organized  by  Geoi^e  H.  Bratighn,  who  was  not  judge 
of  said  court  at  the  time,  and  that  the  indictment  and  all  proceedings 
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under  it  were  null  and  void.  He  alleges  that  he  Is  unlawfully  imprisoned 
unilersaid  eonnetion  and  judgment,  and  he  prays  to  be  diaeliarged. 
■  It  aiipears  from  the  evidenee  that  the  grand  jury  was  impaneled  on 
the  flfth  of  April,  1S75,  by  Gerrge  H.  Braughn,  an  attorney  appointed  by 
Jaiige  Aloeha  t^  preside  in  liiB  stead.  Jwdge  O.  H.  Braughn  was  com- 
iiiis8ii»ned  on  the  tenth  of  April,  1875,  and  he  qualified  on  the  twelfth  as 
ju'lpp  of  the  Superior  Criminal  Court  of  New  Orleans.  On  the  twelfth 
o(  May,  1875,  the  grand  jury  returned  into  court  the  indictment  On 
the  tuurteenth  of  May  the  accused  was  arraigned,  and  pleaded  not 
guilty.  On  the  twentieth  of  May  a  list  of  the  petty  jurors  was  sensed 
OD  the  accused.  On  the  twenty-sixth  of  May  he  was  tried  by  a  jury  and 
coDriete<l;  and  on  the  seventh  of  June,  1875,  he  was  sentenced  by  Judge 
O.  a  Braughn. 

The  only  illegality  complained  of  is  the  aeieetion  of  the  grand  jury 
by  0.  H.  Braughn  whUe  he  acteti  under  the  appointment  from  Judge 
Atiieha  and  before  his  eommisBiou  by  the  Governor.  Can  this  Ille- 
gality Le  inquired  into  a!ter  conviction  and  sentence,  by  the  writ  of 
ii^)«as  corpus? 

The  State  constitution  recognizes  the  writ  of  habeas  corpus  and  deaig- 
natfs  the  courts  which  may  iasue  it,  but  it  does  not  pcint  out  the  cases 
ia  which  it  may  be  uaed  as  a  remedy,  except  that  the  Supreme  Court,  or 
the  justicea  thereof,  sluill  exercise  this  power  only  in  cases  in  which  the 
ciHirt  might  have  appellate  jurisdiction. 

To  a*;ertain  the  cases  in  which  the  writ  may  be  grantt'd  we  must  recur 
t)  the  English  law  and  to  the  statutes  of  the  State,  which  have  provided 
spci-iflcally  for  particular  cases.  The  habeas  coi-pus  act  of  II.  Charles 
<lirect9  tliat  "  a  writ  of  habeas  (!orpiis  shall  be  granted  on  the  complaint 
and  written  request  of  any  one  aniiiu'illed  and  charged  with  any  crime, 
unless  it  be  tor  treason  or  felony,  expi'ctwed  in  the  warrant,"  etc.,  or 
unless  "he  ix  txnirifti'd  or  chained  in  execution  by  legal  process."  3 
Black,  p.W 

Chancellor  Kent  in  bis  Commentaries  saj's:  "  The  explicit  and  peremp- 
tory provisions  of  the  statut*'  of  II.  Charles,  o.  2,  wst'ired  the  writ  of 
baJieas  ccirpus  to  aU  the  effieaey  whieh  was  requisite  fur  the  due  pro- 
iwtion  of  the  liberty  of  the  subjec-t.  That  statute  has  been  re-enacted 
and  adopted,  if  not  in  terms,  yet  in  substance  and  effect,  in  all  these 
rnited  States."  2  Kent,  p.  23.  Article  822  of  the  Code  of  Practice  de- 
<iBws;  "If  it  appear  to  the  judge  from  the  return  to  the  writ  or  from 
the  aceompanjing  documents  that  the  party  is  c(uifincd  by  the  order  of 
some  tribunal,  he  can  only  i-estore  s\ich  party  to  liberty  in  the  following 

TuBt— Where  such  tribunnl  hits  exceeded  its  jririsilictif  n,  as  deflnfd 
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"  Second — 'Whei-e  tbe  original  impiisoument  was  lawful,  but  by  some 
tict,  omission,  or  event  whicli  has  einw'  ot'oiirred,  the  paily  becoiura  en- 
titled to  his  liberty. 

"  Third^Where  the  order  of  imprisonment  is  deficient  in  some  legal 
requisite. 

"  Fourth — Where  the  order,  although  in  due  legal  foi  m,  has  been  ren- 
dered in  a  case  where  the  law  dees  tiot  allow  the  i^suipg  ot  ordeis  of 
arrest  or  imprisonment. 

"  Fifth^Where  the  order  is  in  due  fonu,  hut  has  b(*n  renderol  or 
executed  by  a  person  not  authorized  for  that  purpose,  or  where  the  per- 
son detaining  the  prisoner  is  not  tlie  pereon  to  whom  the  law  has  pre- 
scribed that  duty. 

"  Sixth — Where  the  order  appears  to  have  been  obtained  under  falsei 
pretenses  or  by  corruption. 

"  Seventh^Where  there  exista  no  general  law,  jiulgnient,  order,  or 
decree  of  a  court  of  Justice,  it  it  be  in  a  civil  suit,  or  sfuUiiit:  of  com- 
viHlon,  if  in  a  criminal  suit,  to  justify  the  imprisonment" 

In  the  case  now  under  ponBideration  there  is  a  sentence  of  eoniictioii 
of  a  court  ot  competent  jurisdiction.  It  is  not  denied  that  tlie  Supi-- 
rior  Criminal  Court  had  jurisdiction  ot  the  case,  or  even  that  Judge- 
Braughn  was  the  judge  of  that  court  wlicn  the  indictment  wrs  returned 
into  court  and  when  ho  sentenced  the  convict  The  writ  of  habeas  cor- 
pus was  never  designed  to  be  a  writ  of  error,  by  whi<-h  the  errors  or 
irregularities  of  final  judgments  coul<i  be  revised. 

It  is  therefore  ordered  that  the  application  of  the  petitioner  be  refTised, 
and  that  he  be  remanded  to  prison. 


No.  6014. 
State  of  Louisiana  vs.  Andrew  Lewis. 

ror  which  wHt  iiiithcr- 

I  PPEAL  from  the  Ninth  Judicial  District  Court,  (parish  of  Bapidta. 
^T.  Orehoriii',  J.  Criminal  case.  A.  P.  Field,  Attorney  General,  for 
plaiDtiOr  and  appellee,    if.  A.  Hunter,  tor  defendant  and  appellaut. 

LuDELiNO,  C.  J.  The  defendant  was  convicted  ot  manslaughter  ami 
fljntenoed  to  hard  labor  in  the  Peniteutiary  tor  ten  years, 

Tliei-e  are  two  bills  of  exceptions  in  the  record.  The  firet  is  to  the 
refusal  ot  the  judgi.'  to  sustain  peremptory  challenges  to  tour  persons, 
on  the  ground  that  they  wei-e  in(ronipetent  because  of  their  ignorance; 
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thesecind  is  to  the  ttctlon  of  the  Judge  in  excuaiug  a  juror  I>ecau8e  of 
his  ignqranee,  after  the  .State  had  accepted  him. 

lu  the  last  case,  it  seems  that  the  judge  did  what  the  accused  had 
jiwt  complained  of  the  judge  for  not  doing.  It  is  not  pretended  that 
tlie  awnsed  desired  to  aoct'pt  the  juror,  or  that  he  was  deprived  of  any 
right.   The  objection  is  frivolous. 

In  regard  to  the  first  bill  of  exceptions,  it  is  sufficient  to  say  that  the 
law  does  not  declare  ignoranc*^  a  disqualification  in  a  juror  which  will 
authorize  a  party  to  cliallenge  him  for  cause.  Nor  are  the  cases  of  the 
State  T8.  Push,  23  An.  14,  and  25  An.  472,  in  pohit  In  these  cases  the 
jurors  could  not  understand  the  English  language,  and  were  therefore 
held  to  be  incompetent  jurors,  as  they  could  not  understand  the  lan- 
guage in  which  the  witnesses  testified  and  the  lawyers  and  judge  spoke 

It  Is  therefore  ordered  that  the  judgment  appealed  from  be  affirmed 
'With  coats  of  appeal. 


State  of  LonsiASA  ex  rel.  Jules  GorRDOX  vs.  A.  Di-buclet,  akd  C. 

Clinton,  AfDiTOB. 

Hoirpv*T  ImprntH^rly  tho  otllces  of  Treasurer  nnd  Auditor  mny  be  adrainistered. 
IhiBwiurt  fdlls  lo  percsirf  any  right  In  relslor.  a  more  creditor  ot  the  State,  to 
oMain  a,  mandamus,  and  by  the  prooexs  of  (ho  court  Hssume  to  exercise  a  euper- 
Tiijcry  coQtrol  over  officers  cncaeed  in  (he  reveaue  department  of  the  State. 

Tlie  Treasurer  and  Auditor  are  aicents  ot  tlie  State,  charced  with  the  performanee 
of  the  duties  pertaining  to  their  respci^ive  otncen.  II  thev  lalltodlscharKcfaith- 
Inlly  ttaetrustscommittedtothem.tbey  are  auewerable  to  their  principal.  A  mere 
iredilor  ot  that  principal  hog  no  rishl  to  BuporvlEte  the  settlement  of  Bccounts  by 
these  offlcera  with  the  reaped  I  ve  tax  oolleetorH, 

With  rcBHrd  to  the  Auditor,  the  only  duty  he  owes  to  the  relator  or  any  creditor  ot 
the  State  Is  lo  draw  a  warrant  If  he  or  thiiy  are  entitled  to  It.  But  relator  baa 
olrendy  the  Auditor's  warrants,  and  he  sots  up  no  breach  oC  duty  In  regard  to 
drawing  him  awarrant. 

B^ktor  does  not  complain  that  tbe  Treasurer  haa  funds  applicable  to  tlie  imy- 
m^nt  of  bis  warrant?,  and  reruscH  to  pay  ihera  out  of  the  treasury  aa  required 
by  law.  Indeed,  there  Is  no  mlnlittcrlul  duty  that  respondents  have  failed  to  per- 
form in  iMhalt  of  relator  and  that  he  bas  the  right  to  require  tbera  to  perform. 

i  PPEAL  from  the  Superior  District  Court,  parish  of  Orleans.  Hmc- 
A  linn,  J.  Albert  Vom-hien,  tor  plaintiff  and  appellant  A.  P.  Held,  Attor- 
TOy  General,  for  defendants  and  appellees. 

Wtlt,  J.  The  relator  allt^es  he  is  the  owner  of  certain  warrants 
desera)ed  in  his  petition;  that  he  has  repeatedly  asked  paj-ment  of  said 
■warrants  at  the  Treasurer's  and  Auditor's  offices  without  success;  that 
the  settlements^  made  with  the  several  State  tax  coUeetors  during  the 


86  SUPEEME  COUBT  OF  LOUISIANA, 

State  CI  rfl.  Oourdon  vs.  DiibudPl  itnd  Clintnn. 

past  three  months,  and  the  nwdo  ol  st'ttlemont  tt<lfiiited  by  the  Auditor. 
iind  opposed  by  the  Treasurer,  are  sudi  as  to  etit  off  ri'lotoi-  from  on  t.-(taiit 
participation  in  tlic  general  funds  e<.)l!ec'ted,  and  virtually  to  give  a  riglit 
of  preference  to  tlie  boltlere  of  warranto  iseuud  for  the  two  qnarters  of 
the  present  year,  whieh  is  imjust,  and  not  warranted  by  law;  thut  in 
settling  with  the  tax  colleetors  the  Auditor  pi-oceeda  to  audit  separately 
all  tht-  special  funds,  leaving  aside  the  item  of  general  funds;  thnt  said 
tax  colleettirs,  upon  the  adjustment  thus  made,  pay  over  to  tlie  Stat^ 
Treasurer  the  amotmts  eolletted  for  the  various  special  funds,  and  the 
same  are  received  by  him  without  exacting  at  the  same  time  the  item  Cor 
general  funds;  that  the  Auditor,  by  aaeparate  trausactioa  with  the  vajionB 
tax  collectors,  after  adjusting  formally  or  informally  the  amountacolleeted 
for  general  funds,  causes  the  same  to  be  deposited  in  the  Louisisoa 
National  Bank  of  New  Orleans,  under  his  control  and  absolute  right  or 
disposal,  upon  a  vouchor  or  receipt  given  by  him  to  the  said  tax  col- 
lectors respectively.  So  that  the  said  Auditor,  to  the  extent  of  the  said 
general  funds,  virtually  usurps  the  functions  of  the  State  Treasui-er,  and 
fails  to  do  his  duty,  to  wit:  to  audit  at  the  same  time  theaecotmts  of  said 
tax  collectot«  as  a  whole,  including  the  general  funds  as  well  as  the 
special  fimds.  That  the  State  Treasurer  failed  in  this  respect  to  require 
the  respective  tax  collectors  to  produce  their  accounts  properly  adjusted 
aa  aforesaid  by  the  Auditor;  that  relator  is  entitled  to  have  said  general 
funds  properly  paid  into  the  treasury,  and  to  be  paid  the  amoimt  of  hia 
said  warranto.  Upon  these  allegations  the  relator  pi'ayed  for  a  man- 
damus against  the  Treasurer  and  Auditor  commanding  them  to  require 
of  all  tax  collectors  who  apply  to  pay  money  into  the  treasury  to  pro- 
duce an  adjustment  of  their  accounts  duly  made  by  the  Auditor,  includ- 
ing the  item  of  general  funds;  commanding  the  said  Auditor,  in  settling 
with  the  respective  tax  collectors,  to  give  them  a  full  statoment,  Inclnd- 
ing  general  funds,  and  to  audit  the  same  together  with  the  special  fua<l& 
collected  by  said  tax  collectors  in  one  and  the  same  adjustment;  com- 
manding the  said  Auditor  to  pay  over  to  the  Treasurer  the  full  amount 
of  general  fimds  illegally  collected  by  him,  say  the  amount  of  8103,000; 
and  commanding  the  State  Treasurer  to  pay  out  of  said  general  fimda 
the  relator's  warrants,  amounting  in  the  aggregate  to  84635  13,  Th» 
court  granted  the  preliminary  order,  but  at  the  trial  refused  to  allow  the 
mandamus  to  be  made  peremptory. 

Relator  appeals. 

However  improperly  the  otfieea  of  Treasurer  and  Auditor  may  be  ad- 
ministered, we  fail  to  perceive  any  right  in  relator,  a  more  creditor  of  the 
State,  to  obtain  a  mandamus,  and  by  the  process  of  the  court  assume  to- 
exercise  a  supervisory  control  over  ofBcers  engaged  in  the  revenue  de- 
partment of  the  State.    The  Treasurer  and  Auditor  are  agents  of  th«^ 
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Statf ,  I'hiwifftJ  with  the  iici-TciniHuife  of  the  diitk-s  portuiniug  to  thoir 
respnlive  nffioes.  It  thoy  fail  to  disfhai-ge  (aithfuliy  tlio  ti'iists  (.-uni- 
mittwi  to  them,  they  arc  unswerable  t"  thi-h'  pi1nt'i|>al.  A  nuTc  cre;)itor 
lit  that  prindpal  has  no  right  to  suiKTvlae  the  ai'ttlfuu'rit  of  m'counts  by 
these  ofHtvre  with  the  n-spei-tive  tiix  collt^'tore.  With  n.'gard  to  tiic 
Auditor,  tfie  only  duty  ho  ()weB  to  relator  or  any  (.-rwhtor  of  the  State  is 
to  draw  a  warrant  if  he  or  they  are  entitled  to  iL  But  relator  has  already 
the  Au<iitor'8  warrants,  and  he  aets  up  no  breaeli  of  duty  in  regard  Vi- 
ilrawing  him-a  warrant.  He  does  not  complain  tliat  the  Treaaui-or  has 
txmik  applicable  to  the  payment  of  his  warrants  and  refuses  to  pay  them 
nut  ol  the  treasury  as  required  by  law.  Indeed,  we  fail  to  pereelve  any 
ministerial  duty  that  respondents  have  failed  to  perform  in  behalf  of 
relator  that  he  baa  the  right  to  refiuire  them  to  perform. 

It  is  therefore  ordered  that  the  judgment  refusing  the  mandamus  and 
iliBmissing  the  petition  be  afRniied  with  costa. 


ScccEaBioN  OF  M.  Jt.  Haociert\'.     On  Rule  aoaixst  Pi'bcuabeb  to  (xm- 
PLY  wnu  Terms  of  Sale. 

Ihepodrt  itgiiahal  powerto  order  the  sale  of  8uw*slon  property,  nml.  Incidentally, 
to  enforce  nconpllanm  with  bitte  made  by  purcbaseni.  or  to  order  a  retialeof  the 
property  at  the  riat  and  expenne  nl  the  |)iirfhnB''r8.  The  defendant  had  refused 
tnpaytbnpriwot  tbcadjuitliuitionath^ratitlpwaH  tendi^red  blin  iQ  open  court 
unthe  return  day  of  the  rule. 

Tbeubject  of  the  plaintiff  In  prnceodlns  aealnst  the  defendant  was  to  render  SnnI 
«nd  complete  a  matter  pend^ntt  and  in  abaynn'w  in  the  court  which  had  ordered 
the  tale  of  th?  i)roperty.  It  wbh  propir  lor  him  to  pro-end  by  rule.  By  the 
silence  of  the  dcfundant.  atl^r  due  notice,  the  plaintilf  was  untitled  to  the  decree 
he  prayL-d  for. 

1  PPEAL  (rom  the  Second  IHstriet  Court,  parish  o(  Orleans.  Tinifot,  J. 
\  CharUx  F.  CImlx/nie,  tor  admiaistrator,  plaintifT,  and  appellee.  Jtfc- 
GMii  <C  Nijym,  for  defendant  and  appellant. 

Tauaterko,  J.  This  case  ia  presented  on  a  statement  of  tacts  agreed 
upon  by  the  parties.  Philip  McCabe  became  the  purchaser  of  certain 
n-al  estate  belonging  to  the  auceesslon  ot  Haggerty,  which  was  sold 
under  an  order  of  the  Second  District  Court  of  New  Orleans,  for  the  pay- 
ment ot  debta  of  the  sucoession.  McCal>e  failing  to  comply  with  the 
terms  ot  sale,  a  rule  was  taken  against  him  by  the  administrator  to  show 
MUBe  why  he  should  not  do  so,  or  why  the  property  should  not  be  sold 
at  his  risk  and  expense. 

The  rule  was  served  upon  the  defendant,  and  failing  to  answer  it  a  judg- 
ment by  defaidt  was  taken  against  him,  and  made  final  att^r  the  Ic^ol 
delays.    The  defense  ia  that  the  Second  District  Court  was  without  jtiris- 


88  SUPREME  COUBT  OF  LO"J:s:aNA, 

Buepitwifiii  of  Hnioieil)-, 

diotion  In  thepremiH«t;  that  the  procepding  by  riik- vns  irrppnlar  and 
not  sanctioned  by  law;  that  no  tender  ol  titl*-  wiia  nuide  to  Mc-Cabc,  and 
no  retusfll  on  hie  part  to  accept  title;  tliat  the  jiKtsni'.int  was  improperly 
rendered. 

The  court  had  power  to  order  the  sale  ot  snccossion  property,  and, 
incidentally,  to  enforce  a  compliance  with  bids  made  by  purchasers,  or  to 
order  a  resale  of  the  property  at  the  risk  and  expense  of  the  purchasers. 
4  R.,  p.  127.  The  defendant  hiw  refused  to  pay  the  price  of  the  adjudi- 
cation aftx-r  a  title  was  tendered  him  in  open  court  on  the  return  day  of 
the  rule. 

The  object  of  the  plaintiff  In  proceeding  against  the  defendant  wa«  to 
render  final  and  complete  a  matter  pending  and  in  abeyance  in  the  court 
which  had  ordered  the  sale  ot  the  property.  It  was  proper  for  him  to 
proceed  by  rule.  By  the  silence  of  the  defendant,  after  due  notice,  the 
plaintiff  was  entitled  to  the  decree  prayed  for. 

It  is  ordered  that  the  judgment  appealed  from  be  afBi-med  with  costs. 


C.  E.  PaiLUPs  vs.  Blakejiore  Bbothebs  &  (Xt. 

ThcDlnintitrHU.'sonadniftiirnwn  hv  H.  H.  Bcin  In  N<-w  OrlpnnM,  on  (he  ripfpnd- 
HntH.  allEwinic  that  tlip  itiiicl  B>in  was  thu  meat  nt  de[t!ndant8  to  parchHBe  ooltoa 
In  Okmd'm.  ArkansAs.  ship  It  to  thpm  and  draw  on  thaca  tor  the  piircliaae  prlct^, 
and  that  said  draft  ww  drawn  In  th?  cnurxe  nt  auch  oporatlona.  as  man;  othern 
ha<l  bonn  which  wee,-  duly  honored,  but  payment  ot  thle  was  retused. 

Thti  draft  in  Miiit  is  not  ahnwn  t^  hnvL'  bi'cn  drawn  on  any  fthipmunt  of  cotton,  or 
nceoDipanicd  bv  any  bill  ot  ladlLiR-.  h-)i[i^)i  icprethn  condltiona  upon  which  draftH 
wpre  to  bo  drawn  and  lionor.>d. 

Th,<plaiDtift  bOBfaflnl  tishowany  nutliorityln  Boln  to  draw  this  draft.  wht(>h  watt 
drawn  In  New OjlcHn».  and  uut  ttoni  thi'  point  wbcrp  the  tranaactloBS  had  pro- 
vliiunly  been  i-o □ducted, 

4  PPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.  Leauniont, 
A  3.  Hnijs  £  N'-ic,  for  plaintiff  and  appellee.  Tluniias  Hiintan  and 
WUUani  H.  Himl,  for  defendants  and  appellants. 

Howell,  J.  The  plaintiff,  a  resident  of  Camden,  Arkansas,  sues  on 
a  draft  of  *il01  50,  drawn  by  H.  H.  Bein  on  the  twenty-fourth  of  Febru- 
ary, 1872,  in  New  Orleans,  on  the  defendants,  upon  the  allegation  tliat 
the  said  H.  H.  Bcin  was  the  agent  of  the  defendants  to  purchase  cotton 
in  Camden,  sliip  it  to  them  and  draw  on  tliem  for  the  purchase  price, 
and  that  said  draft  was  drawn  in  the  course  ot  such  operations,  as  many 
others  had  been  which  were  duly  honored,  but  payment  of  this  was 
refused. 

The  answer  ilenits  tliat  said  Bein  wiis  the  agent  of  defendants,  or  had 
authority  U>  draw  the  draft  in  suit 
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PhlllipB  vn.  Blakcnion-  Brotheni  &  C<i. 

From  a  iudgment  in  fuvor  of  plaJDtiff  defeadante  have  appealed. 

The  evidence  satjeflt^  ub  that  Bein  was  not  the  geneiul  agent  of  tbf 
defendants,  but  was  simply  authorized  to  flU  special  orders  for  the  pur- 
ubase  ot  eotton  in  given  quantities  for  account  of  certain -named  parties 
iueludiiLg  said  Bedn  himself,  and  to  draw  on  the  defendants  for  the  price, 
with  a  margin,  and  attach  bills  of  lading  to  the  drafts.  In  some  In- 
ataoces  money  was  deposited  with  plaintifTa  bankers  in  New  Orleans  to 
cover  Bpeiiific  shipments,  and  bills  of  lading  and  invoices  wei-e  for- 
warded. The  draft  in  suit  is  not  shown  to  have  been  drawn  upon  any 
shipment  of  cotton  or  accompanied  by  any  bill  of  lading,  which  were  the 
ixinditions  upon  which  drafts  were  to  be  drawn  and  honored. 

The  plaintiff  has  failed  to  show  any  authority  in  Bein  to  draw  this 
draft,  which  was  drawn  in  New  Orleans,  and  not  from  the  point  where 
the  transaetions  had  previously  been  conducted. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed, 
and  that  there  be  Judgment  in  favor  of  defendants  with  costs. 


State  of  Lolibiana  vs.  Wm.  Woodworth  and  Mary  MoCai'lei'. 

Tho  judKC  a  qun  relused  to  grant  a  now  trial  upiin  an  affldavlt  of  ni'wlj-'lI''W'i"?r«il 
otiJeoee.  The  allejteil  new  evidcnci?  wiis  the  tcstiracmy  nl  uno  tlary  Woodworth. 
who  hail  been  diarneil  and  tried  with  thvHU  parties  and  found  not  Ruilt)'  In  th? 
saini-  vordifl :  wherBUiion.  atlnr  judKnient,  the  alfldavit  was  niadi'. 

It  does  not  appear  that  a  tiev«ratii-a  was  asked  (or  previous  to  the  trial,  nor  that 
applk-atliiii  waHmade.  beforf  It  woa  ended,  that  a  verdict  of  neiiulttal  mlKht  be 
lounil  aKalnst  her  in  order  that  ahe  ml^ht tostify  on  bahalt  other  co-de(ttnilanlB. 
nor  that  the  appullanta  becurae  aware,  after  tho  trial.  n(  the  fact  that  the  said 
wllnpiw  i-ould  testify  in  th«lr  behalf.  There  wbb  not.eonse^uently.dje  dlliitence. 
and  the  court  n  iiua  did  not  err  in  retuaintl  the  new  trial. 

iPPEAL  from  the  Superior  Criminal  Court,  parish  of  Orleans^ 
Branijhn,  J.  A.  P.  Fidd,  Attorney  General,  for  plaintiff  and  ap- 
pellee.   A.  B.  Phillips,  for  defendant  and  appellant. 

HowF.LL,  J.  The  defendants  have  appealed  from  a  judgment  sen- 
l*n(ing  them  to  imprisonment  at  hard  labor  In  the  State  Penitentiary 
tor  the  term  of  two  years  for  the  crime  of  "breaking  and  entering  a 
store  in  the  night  time  with  the  int«nt  to  steal,"  and  they  assign  several 
gTOHnds  of  error,  only  one  of  which  we  can  properly  esaniinc,  to  wit ; 
th?  refusal  of  the  judge  a  qito  to  grant  a  new  trial  upon  an  affidavit  of 
newly-discovered  evidence. 

The  alleged  new  evidence  was  the  testimony  of  one  Mary  Woodworth, 
vho  had  been  charged  and  tried  with  them  and  found  not  guilty  iu  the 
Mme  verdict,  whereupon  and  and  after  judgment  tlie  atTiilavit  was 
made. 
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sr,ii..  .>f  Loiiis-nna  va.  Woodwortli  find  Mary  MeCauley. 

It  ii.oes  not  ajiiwiir  that  a  sevcmiice  was  asked  for  previous  to  the 
trial,  nor  thiit  application  was  mailc  bpfnre  it  was  onded  that  a  verdict 
of  aivjuittal  niigiit  be  fnund  us  t^  her  in  order  that  she  might  testify  m 
Iwhalf  of  her  co-di3feudant,  nor  that  the  aiipeliauts  became  aware,  after 
the  trial,  of  the  fact  that  the  said  witneae  could  testi^'  in  their  behalt 
Then*  was  not,  rnnscinK'ntly,  due  diligi^nfo,  a'.id  the  court  did  not  eiT  in 
refusuig  the  new  trial. 

Judgment  affirmed. 

Relii-arinf?  refused. 


No.  5A71. 

F.  KiKTZ  vs.  J.  Baehh  and  Suekiff. 

TheBiileolthoiiropertyiiniuestlon  In  thiBBuitdlvfisWd  allot  plalntKrsrlBhlB.iUL'liid- 
intithat  itnJui'th':  hoiuf  stead  law.  II  bu  hiiJiiuy  rlKbttoB  bouiHBttMid,  ho  ebuuld 
have  iuiii^!rtRd  It  nriar  to  th«i  sale.  His  prrRunal  notice  to  Ibf  sliuriB  and  the 
plaintiff  in  tbp  Bi^izure  and  sale  did  nut  amount  to  a  lugal  assertion  ol  hla  r)i;ht 
HO  ita  to  si!.;uru  or  pruserve  tbp  rU-lit  ot  a  homestead  on  the  proi>erty  under 
seizure. 

i  PPEAL  from'the  Swond  Judicial  District  Cotirt,  parish  of  Jefferson, 
21.  Fwrdce,  J.     H'em't  it- Hiyff,  for  plaintiff  and  appellant     N.  Coiiunan- 
tlertr  and  K  Huic/ird  McCaleb,  for  defendants  and  appellees. 
On  Motion  to  Dismiss. 

Wyly,  J.  This  is  an  appeal  from  a  judgment  on  a  motion  to  dissolve 
the  injunction  sued  out  by  the  plaintiff 

The  defendant, , the  appellee,  moves  to  dismiss  this  appeal  on  the 
ground  that  the  record  Is  incomplete,  because  it  does  not  eontain  the 
motion  or  eseeption  on  which  the  decree  was  rendered,  and  becatxse  the 
injunction  bond  is  not  in  the  transcript. 

The  mover  is  in  error.  The  docimients  which  he  alleges  are  missing- 
are  in  the  record. 

As  to  the  writ  and  Bheriff's  return  referred  to  in  the  petition,  it  does 
not  appear  that  they  were  received  in  evidence  at  the  trial  of  tlie  motion. 

Motion  denied. 


On  Exception. 

Howell,  J.  The  plaintiff  has  appealed  from  a  judgment  sustaining 
an  exception  to  his  suit,  which  is  an  injunction  to  restrain  the  sheriff 
from  putting  hie  co-defendant,  J.  Baehr,  in  possession  of  property  pur- 
chased by  the  latter  under  a  writ  of  seizure  and  sale  in  the  case  ol  J. 
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KuutK  vB,  Baehr  and  Hhr-vift. 

Baelir  \-s.  F.  Eiintz.  The  ground  ol  the  Injuin-tiim  is  that  tho  jiropoily 
*)  s;>ld  \)j  the  shciifT  was  and  in  the  hiinit'stcwd  or  t!ie  plaintiff  licri'ln, 
and  the  esi-eptiun  in  no  <.'aiiee  of  action,  beL'a\isii  tlie  plulntift  in  not  the 
mvner  of  ths  pmporty,  and  tluTetcre  cannot  assert  the  hoincati'ad  right. 

The  judgment  is  i.'orri't't.  The  sale  tif  the  property  divi-sted  all  of 
IjlaintifTK  rights,  iiu-luding  that  under  the  honicHtt'ad  law.  If  hu  had 
any  right  to  a  homestead,  he  should  have  asserted  it  prior  to  the  sale. 
His  pi-rsonal  notice  to  the  sherifT  and  the  plaintiff  in  the  seiznre  and 
salt*  di  J  not  amount  to  a  legal  assertion  of  his  light  so  an  to  Si'cure  or 
preserve  the  right  of  a  homestead  on  the  property  under  seizure, 

JU'Jgment  ufBvnied. 

Rehearing  refused. 


Mas.  Annie  Castell  vs.  Thomas  J.  Cahtell,  Her  Hvsbasd. 

Tbfoljji^i'inti)  the  joinder  ol!s8U(^by  tbi>  cl«tault  canaut  avnil  the  defuodaat.  It  is. 
tnii?  Ihprs  wan  no  (■ilalion.  but  dofeodBnl  appoarwl  by  his  attorney  and  iteoopted 
Beniee  »nd  waived  ffilBtlon.  The  written  walvar  waa  at  thn  tout  o(  the  petition, 
and.  fllthoiiijb  not  datud.  It  will  bu  preHumed  that  It  occurred  when  the  potlUon 
was  lllwl.  which  was  ten  days  before  default  wan  entered. 

Theolijoirtion  ae  to  the  testimony  cannot  be  oonsidt^red,  Ijccouae  no  bill  of  ejtcup- 
lionH  wati  taken,  althouKhdetoDdnntapiiear«d  by  iwunael  to  accept  service  and 
waive  ci-ji'ion.  By  thia  np|)oarance  by  counapl  and  by  the  IcriiI  joinder  of  Issue 
br  a  dufiiult.  the  defendant  was  legally  preeent  at  the  time  of  the  trial,  and  it 
waa  his  duty  to  present  his  obicctionato  the  tnstlnionv.  If  ho  had  any.  by  a  bill 
of  exiwplions.  In  order  that  the  same  miffht  hu  considered  by  thle  ouurt 

APPEAL  from  the  Fourth  Distrit*  Court,  parish  of  Orleans.  Bonner, 
3.  J-  Q.  A.  FeUwOM,  for  plaintiff  and  appellee.  W.  B.  Laiica»tei;  for 
defendant  and  appellant. 

Wylt,  J.  The  plaintiff,  who  was  married  to  the  defendant  in  1666, 
now  euee  him  for  a  separation  and  divorce  and  to  be  decreed  to  have 
the  care  and  custody  of  their  minor  child,  Ella  Gastell,  who  was  bom 
in  January,  1868. 

The  grounds  for  divorce  are:  That  notwithstanding  the  petitioner  baa 
always  oooducted  herself  toward  her  husband  with  humility,  obedi-. 
ence,  and  affection,  he  has  uniformly  treated  her  with  neglect  and  con- 
tumely, failing  to  supply  her  with  means  necessary  tor  her  support  or 
the  support  of  their  chUd;  that  he  has  on  one  or  two  occasions.  In  th« 
presence  of  strangers,  abused,  vilified,  and  struck  her,  and  that  he  has. 
tor  Uiree  years  or  more,  been  addicted  to  the  use  of  intoxicating  liquors., 
making  his  home  a  pandemonium  and  those  dependent  on  him  misera- 
ble and  unhappy. 

The  evidence  in  the  record  fully  sustains  the  charges  made  in  th& 
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Mrs.  Annlit  Caatell  ra.  Caatell.  H^r  Huabsod. 

peUtion  and  the  decision  ot  the  judge  a  quo  in  Tavor  of  plalntift  "  Mar- 
ried persons  may  reciprocally  claim  a  divorce  on  account  of  excesses, 
habitual  intemperance,  cniel  treatment,  and  any  such  miaci-nduct 
repugnant  to  the  marriage  covenant  as  permanently  deetroys  the  hap- 
piness of  the  petitioner,  or  of  outrages  of  one  of  them  toward  the  other, 
if  such  outrages  or  ill-trentraent  be  of  suoh  a  nature  as  to  i-ender  their 
living  together  insupportable."  See  act  No.  76  of  the  acts  of  1870, 
Amending  article  138  of  the  Revised  Code. 

Wc  think  the  case  presented  by  the  record  comes  clearly  within  the 
provision  of  the  law,  and  plaintiff  is  entitled  to  the  relief  she  asks. 

The  objection  to  the  joinder  of  issue  by  the  default  cannot  avail  the 
defendant.  It  is  true  there  was  no  citation,  but  defendant  appeared  by 
hia  attorney  and  accepted  service  and  waived  citation.  The  written 
waiver  was  at  the  foot  of  the  petition,  and,  although  not  dated,  we  will 
presume  it  occurred  when  the  petition  was  filed,  which  was  ten  days  be- 
fore default  was  entered. 

The  objection  as  to  the  testimony  cannot  be  considered,  because  no 
bill  of  exceptions  was  taken,  although  defendant  appeared  by  counsel 
■to  accept  service  and  waive  citation.  By  this  appearance  by  counsel 
and  by  the  legal  joinder  of  issue  by  a  default  the  defendant  was  l^;ally 
present,  though  physically  absent,  at  the  time  of  the  trial,  and  it  was 
his  duty  to  present  his  objections  to  the  testimony,  if  he  had  any,  by  a 
bill  of  exceptions,  in  order  that  the  same  might  be  considered  by  this 

Judgment  affirmed. 
Rehearing  refused. 


t  ^■s.  A.  C.  Banks. 


rrhp  Suiircmi-  Court  hne  iiiriBdlrtliin  In  nii'wtinnB  of  law  onlr  in  criminal  o«Bes 
'"  whcnirt-cr  the  punishment  of  doutli.  ur  Imjirinonmcnt  at  hard  labor,  or  a  flne 
pxcmdinK  thrm'  hundred  dulliir»  is  ui'tunlly  ImpcDted."  Thie  i?nH?  Is  a  criminal 
onw.  where  no  punitihmflnt  hns  aHuallv  hffiii  imptiscd.  The  motton  must  prp- 
yoil. 

APPEAL  from  the  Twelfth  Dis-triet  Court,  parish  of  Winn.    Grimhial 
case.     Daniel  B.  Gafhmn,  District  Attorney,  for  plaintiff  and  appel- 
lant   Jark  Piermn  and  S.  M.  Brian,  for  defendant  and  appellee. 

Wylv,  J.    The  indictment,  charging  defendant  with  the  crime  of  em- 
Jbezzlement,  was  quashed,  on  motion  to  that  effect,  as  being  barred  by 


NEW  0RLEAK8,  JANUABY,  1876.  9a 

Mate  of  Louiftimn  vn.  Banks, 
prnx^riptlon.    Thereupon  the  State,  by  the  District  Attorney,  took  ud 

IMendant  moves  to  dismisB  this  appeal  ba'ause  this  court  is  without 
jurisdiction  ratioiie  materiw. 

The  Supreme  Court  lias  jurisdicrtion  in  questions  of  law  only  in  crimi- 
nal eases,  "  whenever  the  punishment  of  death,  or  imprisonment  at  hard 
labor,  or  a  fine  eicee<ling  three  hundred  dollars,  is  actually  impoutHl."' 
Conirtitution,  artiele  74. 

The  case  at  bar  is  a  criminal  case  where  no  punishment  whatever  haa 
oetiuJIy  been  imposed.    The  motion  must  prevail.    See  22  An.  564. 

It  ia  therefore  ordereil  that  the  appeal  herein  be  dismissed  at  appel- 
lant's costs. 


No.  5741. 
John  Coleman  ra.  Fairbanks  &  Gilmas.    C.  Cavaroc  &  Son,  IsTEKVKKons. 


The  ciintrnrt  between  thp  Intervenors  and  riefendantu  ftn<l  the  evidenw  in  the  remrci 
Hhow  thifl  pru|H>i1]r  to  be  of  tbo  kind  dRBJKnatod  In  said  artit'le  alOH— iner(.-haiidiiu> 
4eDt  to  theenMlillNhmeDtot  detendsjils  to  be  "made  u|>"  or  mnnuFacturcd  lor 
inCerrenitra.  and  which  wa8  nctually  manutnetured  and  to  be  wild  lor  their  ac- 
''ount  either  b;  themnclvea  or  defendants.  By  a  special  Btipulatlon  in  the  <wn- 
Iran  it  wuh  to  be  sxcmpt  Irom  etorage:  while  it  Ee  Bbowa  that  intervenom  ara 
not.  tn  any  eontingonny.  indebted  to  delendonte  under  their  eontroet. 

Uniler  sueh  piri'umHtancPH,  the  iin)perty  <i(  the  intervenorB,  which  hnit  in^n  sold  liy 
eoneenl.  eunnot  be  iield  liable  tn  the  vrivilette  exintlnK  aealnflt  dctcndHDlB  in 
taror  of  their  leiwor.  tbo  plaintilT. 

1  PPEAL  from  the  Fifth  IMstrict  Court,  parish  of  Orleans.  CiiUvm,  J. 
A  Jamed  D.  CoUnnnu,  for  plainUfT  and  appellee.  J.  S.  Mldfaker,  (or  de- 
fendants and  api>ellee8.  F.  FwlifT  and  A.  Illol.  for  interveners  and 
appellants. 

Howell,  J.  The  plaintiff  sued  defendants  (or  rent  and  provisionally 
srtzed  the  movable  property  in  the  premises,  consisting  o(  sugar  and 
molasses,  as  subject  to  the  lessor's  privilege.  C.  Cavaroc  &  Son  inter- 
vened, elaiminB  the  said  property  as  owners.  Plaintiff  reconvened, 
(lUetrinfT  that  Cavaroc  &  Son  were  partners  of  Fairbanks  a  Oilman,  and 
liable  ix  iniUilo  with  them  for  the  rent  and  damages  claimed  in  the  main 

Jiidgnieiit  WOM  rt<nden.>(l  jn  favor  of  plaintiff  against  defendants,  with 
privilege  »n  the  property  seized,  rejecting  the  demand  of  the  interven- 
i>rs  and  that  o(  plnintlff  in  the  reconvention,  from  which  interveners 
Bppealct,  and  plaintifr  aeHs  that  it  he  amended  on  his  reconventional 
'leniamL 
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{'ulcmnii  VK.  F.iirbnnkB  A  Gilinaii. 

We  think  that  tiin  jiidgment  hi  this  last  i-eapect  is  correct,  as  the  i-on- 
trwt  between  the  inten-enors  and  defendants  does  not  eatabjiah  a  part- 
nership, but  simplj-  an  aereement  that  Cavaroc  &  Son  shall  furnish  all 
the  raw  material  to  be  inanufactureil  in  the  sugar  leflnfrj  of  defend- 
ants and  pay  the  expenses  of  mariufactunng,  the  defendants  to  receive 
two-thirds  of  tlie  pi-ofits  on  the  sale  of  the  manufac-tured  aitleles  for 
their  compensation.  They  were  not  to  share  losses  But  we  think  the 
property  seized  is  shown  to  belong  to  the  intervenors,  Cavaroc  &  Son, 
and  is  exempt  from  the  lessor's  privilege  undei  article  2708,  Revised 
Civil  Code,  which  reads:  "  Movables  are  not  subject  to  this  right  when 
they  are  transiently  or  accidentally  in  the  house,  store,  or  shop,  xwh  «j* 
the  baggage  of  a  traveler  in  an  inn,  itutri-hmuliiui  xunt  Ui  a  tciirkninii  to  bi^ 
made  up  or  repaired,  and  effects  lodged  in  the  store  of  an  aiu'tJoneer  to 
be  sold." 

The  contract  between  tlie  intervenors  and  defendants  and  the  evidence 
Ie  the  record  show  this  property  to  be  of  the  kind  designated  in  this 
articlp.  Merchandise  sent  to  the  establishment  of  defendants  to  be 
■"made  up"  or  manufactured  for  iuten'enoi's  was  actually  manufac- 
tured and  was  to  be  sold  for  their  account  either  by  themselves  or  de- 
fendantB.  And  i>y  a  special  stipiUation  in  the  contract  it  was  to  be 
■exempt  from  stomge,  while  it  is  shown  that  intcrveuors  are  not  iu  any 
■contingency  indebted  to  dcfendonta  under  their  cintract.  Under  such 
circumstuncca  the  property  of  the  intervenors  (which  has  been  sold  by 
consent)  cannot  be  lielil  liable  ti>  the  privilege  ciisting  against  defend- 
ants in  favor  of  their  lessor,  Coleman. 

It  is  thercfoi-e  ordered  that  the  judgment  appoale;!  from  be  reversed 
so  far  only  as  it  dismisses  the  demand  of  the  intervenors,  C.  Cavaroc  & 
Son,  and  that  there  be  judgment  in  favor  of  said  interveners,  setting 
aside  the  provisional  seizure  herein  and  dwreeir^  them  to  be  the  own- 
ers of  the  proi>eity  ho  seized  and  entitled  to  the  proceeds  thereof  with  • 
the  costs  of  intervention,  and  tliat  in  other  respects  the  said  judgment 
be  afilrmed,  ajipellees  paying  coats  of  appeal. 

Behearlng  refused. 


When  the  t.-stlmony  i»  wiinkling  this  pi>urt  will  unt  disturb  the  judgment  of  the 
jniiKU  1  tl"",  icho  had  the  witnensoe  before  liim. and  was  (loulitlosHeoDtrolled  Id 
adoptlne  his  eunclneiOD  by  the  vrelght  of  the  pr«'uini>tion  in  (aror  ol  n  holder  of 
a  promissory  nute  ait  to  owni>rshlp  and  eoniti deration. 

APPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.    Cnllom.J. 
J.  J.  Fianrhnrd,  for  plaintiff  and  appellee.    J.  L.  T'msol,  for  defend- 
ant and  appellant. 
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Howell,  J.  This  is  a  suit  by  the  jiuyec  agiiiiwt  tlif  makiT  ot  u  jh-odi- 
isjnry  liote,  tbe  detonae  to  which  is  want  of  i-iuBiileratLoii. 

Thi>  testimony  is  wmflii'ting,  and  we  are  not  ili9)xiseil  ti)  ri'vcrHi'  tiie 
decisiou  ot  the  judge  a  qiui,  who  hud  the  witneasea  bt'foic  liliii  iind  was 
Joubtless  controlled  in  adopting  hla  i-iincliiHioii  by  the  weight  of  the 
presumption  in  favor  ol  a  holder  i-f  a  proniiasoi-y  note  iw  tn  owueiahip 
and  consideration. 

Judgment  affirmed. 


No.  5826. 
SiSrEL  Smith  it  Co.,  w  Liqiudation,  vs.  Nichouh  J.  Hokt,  Lhji'idatok, 

It  is  impossible  to  perc^iv.?  any  riffht  in  plaintiffs  tn  cnioiD  llip  exm-utlnn  ot  di-lend- 
anls'jiuUmenta.  Plninliffi*  were  not  hqiI  novorhad  bivn  tlie  owne.mil  ihi' |ni>p- 
«rly  BJ-iz^ii.  Tliny  with  not  even  morti,'(WO  preiiltiii-s.  brt-auwi  tln-y  bni)  iwutu^d 
tbe  emit u re  ot  their  mortRiwe.  But  II  thtilr  mortKaan  n-malniil  upon  tbe  prop- 
tny.  they  would  not  have  thn  ritfbt  to  enjoin  the  defuDilBntH  f  rom  exi^utlnK  their 
jud^tments  SKalnnt  the  owniT  ol  said  property.  bi"iau«e  the  sale  the  rnof  could  not 
injure  them.  Thpre  i-ould  be  no  adjudieatlon  unliws  the  amount  exeeeiieii  tbK 
amount  ot  tba  conventionid  mortKaice.  IC  it  did.  thu  plnlntHTs.  in  ens!!  their 
murlifAfie  remained,  eould  eluim  the  amount  due  tht-ra  by  iut.'rv..>nii»;.  or  It 
Tould  remain  in  the  bunds  of  Cbo  purchitBPi'  sut>ji'et  to  their  ^lOl-tl;ll«•^  Tlie 
sole  was  not  a  judicial  sale :  It  was  a  voluntary  one  by  tbe  owner.  It  In  no  man- 
ner relieved  the  property  of  prior  Ineumbranees. 

iPPEAL  from  the  Sixth  Distrift  Court,  pai-ish  of  Orlcaiia.  SaiiciiT,  J. 
Bandulpli,  Hitujki'm  £  Browne,  for  plaintifEB  and  appellants,  ifirnnjr, 
Ffiiiier  d-  Hall,  for  defendants  and  appellees. 

WvLT,  J.  Plaintifb  appeal  from  the  judgment  disnolving,  with  ten 
per  cent  damages,  the  injunction  sued  out  by  them  to  restrain  the  de- 
leodants  from  executing  against  tho  property  deseril>ed  in  the  petition 
isco  certain  judgments  which  they  have  agidnBt  Miss  Maiy  A.  May,  to 
wit;  One  rendered  in  favor  of  N.  J.  Hoey,  liquidator,  vs.  Miss  Mary  A. 
May,  for  S838  17,  and  the  other  in  favor  of  C.  E.  Oirardey  &  Co.  vs.  Miss 
Mary  A.  May,  for  8942  90. 

At  the  time  the  attachments  were  levied  in  these  two  suits  the  prop- 
erty in  question  belonged  to  Miss  Mary  A,  May,  and  plaintiffs  were  her 
wnventiona!  mortgage  creditors.  Before  the  judgments,  however,  were 
renderei  in  these  two  attachment  suits,  Miss  May  concluded  to  sell  the 
property  in  question  at  public  auction;  and  io  pursuamie  ot  the  adjudi- 
cation she  conveyed  by  acts  before  a  notary  otie  part  of  the  property  to 
Charles  Oatlagber  for  $10,700,  and  another  part  thereof  to  Widow  John 
Qanche  lor  827,500.  Each  of  the  notarial  acts  contained  the  following 
recital,  viz:  "By  reference  to  a  mortgage  certificate  *  •  *  it  will 
appear  that  said  property  is  Incumbered  by  no  other  mortgages  than — 
Firat,  the  mortgage  she  gijinted  in  favor  of  8am.  Smith  &  Co.,    •    *    • 
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for  835,000;  second,  the  genpral  one  In  favor  of  N.  J.  Hoey,  liquidator, 
reaultioK  from  the  writ,  et«.,  •  •  •  tliird,  the  general  one  in  favor  of 
C.  E.  Girardey  &  Co.,  resulting  from  the  writ,  etc.,  •  •  •  whirh 
incumbrances  the  atiid  Miss  May  binds  and  obligates  herself  to  cause  to 
be  canceled  within  the  shortest  possible  delay,  and  in  the  meantime  this 
act  is  aeecpti'd  by  said  purtiliaaer  Mbji-vt  thfri-to."  The  proceeds  of  the 
Bale  were  applied  by  Mias  May  to  the  satisfaction  of  plaintiffe'  mortgage; 
and  on  the  same  day  the  deed  was  executed  plaintifbt  caused  their 
inoi-tj^aBeto  be  canceled  and  erased,  although  a  balance  remained  due 
them  on  this  mortgage  debt. 

We  fail  to  perceive  any  riglit  in  plaintiffH  to  enjoin  thecxecution  of  deteud- 
ants'  Judgments.  PlaintiffH  were  not  and  never  had  been  the  owners  of 
the  property  seized.  They  were  not  even  mortgage  oreditors,  bei'aiise 
they  had  caused  the  erasure  of  their  mortgage.  But  if  their  mortgage 
remained  upon  the  property,  they  would  not  have  the  right  to  enjoin 
the  defendants  from  executing  their  judgment*  against  Miss  May,  be- 
cause the  a  lie  of  tlie  property  In  quration  oouid  not  injure  them.  There 
could  he  ii'i  adjudication  unless  the  amount  bid  exceetled  the  amount  of 
the  I'onveiiUonal  moitgnge.  II  it  did,  the  plaintiffs  (in  case  tiieir  mort- 
gage remained]  could  claim  the  amount  due  thom  by  intei-vening,  or  it 
Would  remain  in  the  hands  of  the  purchaser,  subject  to  their  moitgage. 

The  sale  by  Miss  May  was  not  a  judicial  sale;  it  was  merely  a  vohm- 
larj'  sale.    It  in  no  manner  relieved  the  property  of  prior  incumbrances. 

Defendants  have  as)<cd  that  the  judgment  of  the  court  below  b^ 
amended  so  as  to  increase  the  damages  tor  the  wrongful  issuance  of  the 
injunction. 

It  is  therefore  ordered  that  the  judgment  herein  be  amended  by  in- 
creaaing  tlie  damages  from  ten  to  twenty  per  cent  on  the  amount 
enjoined,  and,  aa  am^ded,  it  is  ordered  that  said  judgment  be  afflrmeU 
with  costs. 

BeJiinvring  refused. 

No.  5917. 
Chakles  F.  Berems  vm.  Robert  J.  Kkh. 


VPPEAL  from  the  Sixth  Mstrict  Court,  parish  of  Orleans,    f!aiir>er.  J. 
J.  A.  J&w(o-,  for  plaintiff  and  appellee,    E.  H.  ,lf('f,'nicii„  for  defend- 
ant and  ai>peilant. 

T.*Li.«TJu«o,  J.    Tills  suit  is  brouglit  rin  ordiiiarla  on  a  promissory 
note,  secureil  by  moitgage  pxecutei  before  a  notary  and  two  witnt-ssi.'s. 
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Bereoe  v:.Ker. 

Thte  aet  contains  the  common  clauso  inserted  ia  mortgages  given  to 
Becnre  loans  of  money,  stipulatiDg  that  the  debtor  on  toilure  to  make 
prompt  payment  shall  pay  five  per  cent  on  the  amount  sued  for  aa 
attoraey's  fees  for  collection  aa  well  as  all  legal  coeta  that  may  accrua 
The  act  oontaJns  a  confession  of  judgment  by  the  debtor,  who  also 
reoonnees  the  benefit  of  appraisement  in  the  event  of  a  sale  of  the  prop- 
erty, and  consents  that  it  bo  sold  tor  cash  to  the  highest  bidder  without 
appraisement  The  note  is  for  the  sum  of  S3500,  dated  May  IS,  1870, 
and  made  payable  one  year  after  date,  with  eight  per  eeut  Interest  per 
aanunt  from  Enaturity. 

The  defendant  sets  up  gainst  this  claim  the  plea  of  compeosatjon, 
aveiiing-that  plaintiff  owoe  liim  for  professional  services  as  an  attorney 
and  counsel or-atr law  rendered  in  various  cases  during  the  years  1870, 
isn,  1872,  and  1873,  the  sum  of  S5065,  and  he  reconvenes  tor  the  sum  of 
S1585  as  the  balance  due  liim  for  professional  services. 

The  court  a  qna  rendered  Judgment  in  favor  of  the  plaintilT  for  thb 
amount  clamed,  with  recognition  of  the  plaiutifTs  mortgage  rights  and 
aa  order  to  enforce  them  against  the  property  mortgaged.  The  decree 
rtserved  to  the  defendant  Uie  r^ht  to  proceed  against  the  plaintiff  in  a 
oeparate  actton  on  the  claims  set  up  by  defendant  In  his  plea  of  oom- 


Fiom  tills  judgment  the  defendant  appeals. 

The  bill  of  exceptions  taken  by  the  plaintifT  we  deem  It  unimportaiit 
to  pass  upon.  The  prescription  of  three  years  vras  pleaded  on  the  part 
ol  the  plaintifT  against  all  the  defendant's  claims. 

We  think  the  Judgmwit  was  properly  rendered. 

It  was  clearly  incompetent  for  the  defendant  to  set  up  in  compensa- 
tion against  the  note  sned  on  the  unliquidated  claims  alleged  to  t>e  for 
tHTiccs  rendered  as  an  attorney.    Civil  Code  2209. 

Judgment  affirmed, 

Behearing  refused. 


SouTHEEN  Bank  vs.  Louibiaka  National  Bank  et  al 

tkls  suit  is  instituted  and  a  writ  of  Bequest  ration  taken  asniost  the  LouiBiana 
National  Bank  ct  al.  by  plaintifT  as  holder  of  a,  larec  number  of  Interest  coupons 
dotaobed  from  oertain  bonds  ot  the  city  of  New  Orlesrts,  sala  plaintifT  clnlmiDg  to 
be  tlie  owner  ot  certain  funds  deposited  by  the  city  in  said  bank  to  tiie  credit  pf 
the  holders  of  the  tranda,  aad  averrlne  an  apprehension  tliot  the  defendant  bank 
would  part  with  or  diBDOso  o(  the  samo  during  the  pendency  ot  the  suit. 

Tlie(Hrtden«e  shows  that  the  Louisiana  Natlonnl  Bank  Is  not  the  Becal  auentof  the 
city,  and  that  the  funds  claimed  and  sought  to  be  acquestored  are  deposited  by 
the  city  to  the  oredit  ot  tho  Interest  funds,  and  to  bo  i^hocbod  onaa  suuh.  Co  pay  tho 
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Snuthero  Bank  vs.  LouielanB  NnJionol  Bank. 

interest  oouitoiu,  which  (act  does  not.  io  the  oi>inlua  of  tbc  court,  veet  the  title  to 
the  Baid  tunds  in  the  boldere  o(  the  coupoDB,  and  heoce  eaid  boiden  can  not 

tt  ~horo  i»  Kood  ground  to  lean  thnt  tti«  Hty  wili  divert  the  tnnite  tcom  the  pnrpoaA 
tor  whiub  thef  nro  collocted  and  dDiiostted.  thore  Is  a,  remedy  to  precent  it.  but  it 
iB  not  by  sequMtratlon. 

The  defendnnt  bank  itfifng  the  depositary  of  the  city,  which  ia  an  individual  deposi- 
tor of  said  bank,  the  writ  o(  sequeetratioa  can  not  properiy  iHBue  aeoinet  tb« 
bankoDBciaimnKulnBt  tbocity.  In  any  view  of  the  faclHof  thie  case  and  the 
roialtons  between  the  city  and  the  defendant  banit,  Ihti  (crlt  of  Beqneatratlon  is 
□ot  the  comedy  ol  tJie  plaintiff,  and  the  nrit  wbb  correotlr  sot  oaldo  by  the  couit 

APPEAL  from  the  Superior  District  Court,  parish  of  OrleaoB.  Bavf' 
kinB,  3.  E.  Berrtindet,  for  plaintiff  and  appellant  B.  F.  Jonas,  Oity 
Attorney,  tor  the  dty  of  New  Orleans,  defendant  and  appellee,  Fimiev 
&  "MMler,  for  Louisiana  National  Bank,  defendant  and  appellee. 

Hon'BLL,  J.  The  Soiithem  Bank,  as  holder  of  a  large  number  of 
interest  coupocs  detached  from  certain  bonds  of  the  oity  of  New  Orleans, 
alleged  that  the  funds  reBulting  from  the  collection  of  taxes  specially 
imposed  to  pay  said  interest  had  been  deposited  in  the  Louisiana 
National  Bank  to  the  credit  of  the  holders  or  bearers  ot  such  coupons  and 
cauaed  a  writ  cl  sequestration  to  issue  against  the  said  tunds,  claiming 
to  be  the  owner  thereof,  and  averring  an  apprehension  that  the  defends 
ant  bank  would  part  with  or  dispose  of  the  same  during  the  pendency 
of  this  suit,  which  Is  instituted  by  the  Southern  Bank  against  the  Loui- 
siana Natdcnal  Bank,  the  directors  thereof,  and  the  city  of  New  Orleans, 
to  be  declared  the  ownor  of  the  funds  sequestered  and  to  condemn  the 
smd  parties  to  pay  the  amount  of  the  coupons. 

The  defendant  bank  and  the  city  of  New  Oiieans  moved  to  set  asido 
the  writ  of  sequestration  on  the  grounds  that  the  petition  sets  forth  no 
cause  tor  the  issuance  ot  the  writ;  that  imder  act  No.  5  of  1870  courts 
are  prohibited  from  issuing  a  writ  of  sequestration  or  any  other  writ 
tiie  object  of  which  is  to  enforce  the  payment  of  money  claimed  to  b» 
due  by  the  dty  of  New  Orleans;  that  the  money  which  it  is  sought  to 
sequester  is  a  debt  due  from  the  Louisiana  Na'lonEil  Bank  as  a  deposi- 
tary to  the  city  of  New  Orleans  as  depositor;  tliat  the  same  is  not  tho 
property  of  p.ain-iff,  and  plaintiff  is  not  entitled  to  the  posseasion  there- 
of, and  that  the  said  indebtedness  can  not  be  sequestered,  even  if  a  writ 
of  sequestration  can  legally  issue  agamst  the  city;  that  the  afSdavit  is 
not  true  and  the  bond  is  insufBcient;  that  the  writ  of  sequestration  can 
legally  i*.sue  only  to  enforce  a  writ  of  ownership  or  posscsalon  of  or 
privil^o  on  property,  and  no  such  right  is  disclosed  in  tho  petition,  and 
that  the  defendant  bank  is  not  the  flscal  agent  of  the  city. 

The  sequestration  was  dissolved  and  the  plaintiff  appealed. 

The  evidence  shows  that  the  Louisiana  National  Bank  is  not  the  figcal 
agent  of  the  city,  and  that  the  funds  in  question  are  depositod  by  the 
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Boutiiern  Bank  vb.  Loulaiana  I4atl<^nHl  Banlc. 

dt;  as  depoutor  to  the  credit  of  the  interest  funds  and  to  bo  checked 
on  ta  such  to  pay  the  interest  coupons,  which  does  not  in  our  opinion 
T«et  the  title  to  the  said  funds  in  the  holders  ot  the  coupons,  and  henoe 
such  holders  can  not  pr:>perly  sequester  ttie  same  as  owners.  If  there  Is 
good  ground  to  fear  that  the  city  will  divert  the  funds  from  the  purpose 
for  which  they  are  coUoctod  and  deposited,  there  is  a  remedy  to  prevent 
it,  but  it  is  not  by  sequestrarlon. 

The  defendant  bank  being  the  depositary  of  the  city,  an  Individual 
depositor  of  said  bank,  the  writ  of  aequeatratlon  ean  not  properly  iseua 
against  the  bank  on  a  claim  against  the  city.  In  any  view  of  the  facts 
ot  this  case  and  the  relations  between  the  city  and  the  defendant  bank, 
the  writ  of  sequestration  is  not  the  remedy  of  the  plaintiff,  and  the  writ 
USB  correctly  sot  asida 

Judgment  afQrmed. 

fieheoring  refused. 


B.  S.  Howard  vs.  EiraENE  Waoo.uiakn,  Sheriff,  in'  al. 

In  sanitaaalnat  Short  and  Howard,  in  soIiilo.fortwentf-flvelmDdreddtillftrs.  onmo- 
HoD.a  suBpcneiTQ  apDaiiJ  was  Rrantud  to  <le(ondaut8.  But  Short  ftloQO  fllnd  a 
bond.  HencaplBTntllTinthesult  asaloat  Short  and  Howard,  and  detendant  How- 
ard, bscnmo  HppelleRB.  A,s  to  Short,  tbn  only  appellant  In  said  cant,  juilKmeat 
was  reveraad.    EsBCutinn  IsbuoiI  a«a1nBt  Howard,  who  enjoined  the  eseeutlon. 

The  judgment  tendured  by  tho  distrlot  court  was  not  reversed  as  to  Howard,  who 
hod  not  brought  up  his  appoal.  Howard  contende  that  bK  ie  iacludad  !□  Che  de- 
cree of  this  eourt  ri>veri>ing  the  judeniciit  ot  tJie  dlatrlct  court  aKainat  detend- 
a^tsinthesult  ot  Irvine  aealnat  Short  and  Hownrd.  This  la  an  error.  This 
ooart  could  not  include  In  Its  judfcmont  one  wtio  whs  not  before  tho  court. 

The  plea  that  the  oonaideration  on  whiph  tho  judBmentwuflUised  waa  a  loan  of  Con- 
tederate  money,  can  not  be  received.  Whatever  the  eonsiderotlon  ot  the  ..bliea- 
tlODBued  on.  thejudxnient  ot  tho  district  oourt  has  loasaxo  become  final,  and 
the  basis  npon  which  It  rested  can  not  be  Inquired  into. 

1  PPEAL  from  the  Sixth  District  Court,  parisli  of  Orleans.  SawAer,  J. 
A  J.  W.  Thoniae  and  Semmes  £  Uott,  for  plaintiff  and  appellant  Breaux, 
Fenner  £  HaJl,  for  defendants  and  appellees. 

UoBOAS,  J.  F.  W.  Irvine  Instituted  suit  against  B.  H.  Short  and  B.  S. 
Howard,  to  recover  from  them  in  eot'ido  twenty-flve  hundred  dollars. 

Judgment  was  rendered  against  them  as  prayed  tor.  Motion  was 
made  for  a  suspensive  appeal,  which  was  granted.    Short  alone  filed  a 

In  tills  court  Irvine  moved  to  disnsiss  the  appeal,  on  the  ground  that 
Howard  was  a  neiiessary  party  thereto,  and,  having  f^ed  to  fll.e  his  bond, 
had  not  been  made  a  party. 

The  motion  was  denied,  on  the  ground  that  Howard  not  having  filed 
)u3  bond,  thus  bringing  up  his  appeal,  ho  and  the  plaintiff  were  appelleea 
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Howard  ve.  'W&sK&Diariii. 

Ab  to  ^ort,  tiie  jodgmeDt  was  reversed.  This  judgmeat  was  rendered 
InlSTL 

Oa  the  judgment  rendered  against  him  in  the  case  of  Irvine  vB.  Short 
and  Howard  execution  issued  against  Howard.  He  enjoios  t^e  execu- 
tion thereof.    His  aU^ations  are: 

FifBt — That  there  is  no  judgment  against  him,  tiecause  the  judgment 
In  the  case  ol  Irvine  vs.  Short  and  Howfu^i  waa  reversed. 

Second— That  the  consideration  on  which  the  Judgment  was  based  was 
a  loan  of  Confederate  money. 

Hrst — The  judgment  rendered  by  Uie  district  court  against  Howard 
was  not  reversed.  He  did  not  bring  up  tiis  appeal.  And  we  held  that  he 
wae  an  appellee.  In  the  decretal  part  of  our  judgment  it  was  ordered 
that  the  judgment  of  the  distric-t  court  against  the  "  defendanta  "  be  re- 
versed. Plaintiff  contends  that  "defendants"  in  the  decree  included 
him.  This  is  an  error.  We  could  not  include  in  a  judgment  one  who 
was  not  b^ore  us. 

Second — Whatever  the  consideration  of  the  obligation  sued  on,  the 
judgment  of  tbe  district  court  has  long  ago  become  final,  and  the  basis 
upon  which  it  rested  can  not  now  be  inquired  into.  Plaintiff  has  got 
himself  Into  trouble  by  his  own  neglect,  and  we  eon  not  relieve  him. 

It  is  therefore  ordered,  adj  udged,  and  decreed  that  the  judgment  of  £he 
district  court  be  afKrmed  with  costs  in  both  courts. 

Rehearing  refused. 

No.  4475. 
Mrs.  G.  Rtan  et  al.  vb.  Cabl  Eohk. 

Tliohuabanil  of  plaintiff  d<Ml  In  Novombcr,  iss3.  She  married  aaeootid  time  in  1861. 
and  was  Bilent  nad  inactive  up  to  Det^nmlKr.  ISTI.  aa  to  her  own  mid  her  rlilld'a 
rixhts  neainat  tho  BurvIvinK  partner,  tlie  dotundunt  In  this  caao,  excputio  her 
ttwU  and  active  ratification  of  the  liquidation  of  the  eaid  pHTtnurshlp.  and  rti- 
Geiviogtho  share  reported  to  be  ddc  to  the  suceesaion  of  the  doccascd  partner. 

It  la  not  seen  how  the  IntcrestB  of  the  surviving  minor  (ono  having  died  after 
the  fatberl  have  bsnn  Injuredhy  defendant's  paymeutto the  widow,  wilhontro- 
qnlrtntf  her  to  qualify  as  natural  tutrix  before  doing  bo.  as  she  did  not  have 
to  give  a  bond  ;  and  quHlllyiag  as  tDtrlx  would  net,  as  to  bim,  have  made  the 
payment  any  more  secure  to  the  said  minor,  who,  In  any  event,  would  have  s 
mortgage. 

Tinder  such  eircnmBtanees.  and  Bfl«r  anch  a  lapse  of  time,  the  defendant  should  not 
be  made  liable  to  pay  twice  what  he  secma  to  have  paid  In  good  faith  and  in  an 
amicable  manner,  apparently  to  the  satisfaction  of  the  widow  and  mother,  and 
ahould  not  bo  held  responsible  [or  her  talluro  to  quality  na  natnral  totrlx  until 
In  1871.  just  before  the  Institution  of  this  suit. 

The  payment  to  plaintiff  was  good  as  to  her  own  rights  as  widow  In  oommuDlty  and 
heir  to  the  deceased  minor,  and  It  should  also  be  held  good  as  to  the  surviving 

APPEAL  from  the  Sixth  District  Court,  parish  of  Orieane.     Cooley,  J. 
B.  S.  Fnrman,  for  plaintiff  and  appellant.     CTorfce,  Bayne  &  Sen- 
siiavi,  for  defendant  and  appellee. 
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EovELL,  J.  Iq  December,  1871,  plaintiff,  Mre.  G.  Byan,  In  her  own 
ligbt  and  as  tutrix  of  her  minor  child,  sued  the  defendant  for  a  eettl&- 
mt  Dt  of  the  partDershlp  of  G.  Kohn  &  Byan  and  for  the  eum  of  S844?  10, 
with  \esal  interest  from  the  first  of  January,  1860,  and  euch  further  bal- 
ance SB  may  be  found  due.  The  answer  admits  ttie  allied  partnership 
ud  the  death  of  C.  W.  Ryan,  the  partner,  in  November,  1859,  and  avers 
that  the  aflaira  of  the  partnership  have  been  liquidated '  and  settled  up 
by  the  defendant,  the  books  subject  to  the  Inspection  of  the  plaintiff 
accounts  rendered  to  her  from  time  to  time,  and  all  sums  accruing 
placed  to  the  credit  of  the  minor  ■with  the  assent  of  plaintiff,  who  has 
taken  poBaeesion  of  the  same.  An  auditor  was  appointed  to  examine 
the  books  of  the  firm,  and  the  plaintiff  excepted  to  the  introduction  of 
his  report  in  evidence.  It  is  unnecessary  to  pass  on  the  groiuids  of  ob- 
jection, as  we  think  the  judgment  of  the  lower  court,  in  favor  of  defend- 
wt,  is  sostained  by  other  evidence.  We  think  it  satisfactorily  shown 
that  the  portion  duo  the  deceased  partner,  on  settlement  of  the  partner- 
sMp,  has  l)een  accounted  (or  oy  the  defendant,  and  a  part  thereol 
placed  to  the  credit  of  the  plaintiff,  with  her  approval.  In  the  house  of 
H.  Bonnabel,  conducted  by  her  mother,  and  drawn  therefrom  by  her  as 
she  wanted  it,  and  the  Imlance  deposited  in  the  New  Orleans  Savings 
loatttution,  in  the  name  of  the  minor,  which  has  since  been  withdrawn 
by  the  plaintift 

Under  these  circumstances,  and  after  such  a  lapse  of  time,  the  defend- 
ant should  not  be  made  liable  to  pay  a  second  time  what  he  ecoms  to 
have  pud  in  good  faith  and  In  an  amicable  manner,  apparently  to  the 
BatSsfaction  of  the  widow  and  mother,  and  he  should  not  be  held 
reflponslble  for  her  failure  to  qualify  as  natural  tutrix  until  in  1871,  just 
hefore  the  institution  of  this  suit 

Her  husband,  G.  W.  Ryan,  died  in  November,  1659;  sho  married  a  sec- 
ond time  in  1861,  and  was  silent  and  inactive  up  to  Iteccmber,  1871,  att 
to  her  own  and  her  child's  rights  against  the  surviving  partner,  except 
m  tier  tacit  and  active  ratification  of  the  hquidation  of  the  said  part- 
ntrrfiip  and  receiving  the  share  reported  to  be  due  to  the  succession  of 
the  deceased  partner.  We  fail  to  seo  that  the  interests  of  the  surviving 
mmor  (one  tiaving  died  after  the  father)  have  been  injured  by  defend- 
•uI'b  payment  to  the  widow  without  requiring  her  to  quality  as  natural 
tutrix  before  doing  so,  as  she  did  not  have  to  give  a  bond,  and  quali^- 
ing  as  tutrix  would  not,  as  to  tiini,  have  made  the  payment  any  more 
secure  to  the  said  minor,  who  in  any  event  would  have  a  mortgage. 

The  payment  was  good  as  to  her  own  rights  as  widow  in  community 
and  heir  to  the  deceased  minor,  and  we  think  it  should  ne  held  good  as 
to  the  surviving  minor. 

Judgment  affirmed. 
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Cullinan  va.  City  of  Now  OrleanB. 

No.  5861. 
''  WHJJAM  CULUNAN  ET  AL.  VS.  ClTT  OF  NeW  ORLEANS. 

Boctlou  Bistv-Dlne  of  nn  ordinance  ol  the  citr  ot  Now  Oiloans  ont.ltlod  "  An  ordl- 
naooe  to  establish  the  rate  ot  licenaos  for  profesBioDB,  oaUiogs.  and  other  buBi- 
ness.  and  for  eurrin«os,  bacliH.  drays,  and  other  vehicles,  lor  the  vear  18ia."  is  tbo 
authority  relied  on  by  defendant  to  levy  n  license  tax  on  tho  vehiclee  owned  by 
plaintiffs  sOTCrttlly.  and  for  aeizing  tlie  same  for  noD-payinent— which  setzure  ia 
enjoined  by  said  ulalntlffa. 

That  portion  o(  Heetioo  slxtp-nine  which  rolatee  to  tho  Hubjoctot  this  controversy  U 
in  cenQiot  with  article  lis  of  the  constitution,  as  tho  tax  for  tho  license  is  Id  pro- 
portion to  the  number  o(  vohlclea  and  tho  number  of  borsee  used  to  drnw  them, 
and  not  upon  the  buslneBB  or  vocation,  nor  is  it  upon  tho  value  of  the  property, 
if  it  bo  intended  na  a  property  tax. 

Aa  for  the  other  Bums  claimed  by  the  city  In  reconvention,  as  being  taxes  levied  un- 
der aaid  ordinance  upon  the  vocation  or  business  ot  the  plaintifTs.thov  nmount 
to  onlr  one  hundred  dollars  aBaiust  each  plaintilt.  This  claim,  thoretoro,  is  not 
within  tho  iurlBdlctloD  ol  this  court,  the  legality  of  the  tax  as  to  that  matter  not 
beioi;  called  in  question. 

APPEAIi  from  tho  Superior  District  Court;,  parish  of  Orieans.  Haw- 
kins, J.  Thomas  J.  Cooley,tor  plfttotiffs  and  appelloea.  Samuel  P. 
Blanc,  Assistant  City  Attomsy,  (or  defendant  and  appellant 

Howell,  J.  The  pl^ntifls  have  joined  in  a  suit  enjoining  the  city  of 
New  Orieans  from  collecting  a  license  tax  on  the  vehicles  owned  by  them 
severally,  or  seizing  tho  same  for  non-payment  of  said  license,  on  the 
ground  that  the  ordinance  imposing  the  said  license  tax  is  uuoonstitu- 
tional  for  want  of  uniformity. 

The  city  reconvened,  and  asked  judgment  for  the  taxes  enjoined,  and 
for  other  sums  levied  under  said  ordinance  upon  the  businesB  or  voca- 
tion of  tho  piaintins. 

The  title  of  the  ordinance  is  "  An  ordinance  to  eatabllsh  the  rate  ot 
licenses  for  professions,  callings,  and  for  other  business,  and  for  car- 
riages, hacks,  drays,  and  other  vehicles,  for  the  year  1875." 

The  portion  of  section  sixty-nine  relating  to  the  subject  is  as  follows: 
"  Tho  owner  or  owners  of  vehicles  used  in  the  way  of  business  tor  trans- 
portation of  goods,  wares,  and  any  articles  and  materials,  shall  pay  Che 
folloTving  sums  per  annum  for  licenses;  On  every  esprcss  or  tratisfor 
wagon,  dray,  or  cart,  drawn  by  one  horse  only,  ton  dollars;  by  two  or 
more  horses,  twenty  dollara;  on  every  float,  drawn  by  one  horse  only, 
fifteen  dollars;  by  two  or  more  horses,  twenty-flve  dollars.  ■  •  •  On 
every  tour-wheel  spring  wagon,  drawn  by  one  horse  only,  ten  dollars;  by 
two  or  more  horaos,  fifteen  dollara.  On  every  beer  wagon,  fifteen  dol- 
lars." 

Under  the  authority  of  the  State  vs,  Endover,  28  An.  663,  these  provis- 
ions are  in  conflict  with  article  118  of  the  constitution,  as  the  tax  for  the 
license  is  in  proportion  to  the  number  of  vehicles  and  tho  number  ot 
horses  used  to  draw  them,  and  not  upon  the  business  or  vocation,  nor  is 
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h  upon  the  value  of  the  property,  if  it  be  intended  ob  a  property  tax. 
See  23  An.  U9;  33  An.  726;  24  An.  112;  26  An,  140. 

That  part  of  the  roconveotional  demand  lor  the  additional  sum  of  ono 
hoDdred  doUoTB  against  euch  plaiotirr  is  not  within  our  JurisdictioD,  the 
legality  of  the  tax  not  heing  called  iu  question. 

Judgment  a  fflrm  ed. 

Behearicg  refused. 


SiATB  a  BEL.  Cabosdelei  Canai.  and  Navioation  Compaky  vs.  Jahes  G. 

Bkoivk,  Adminbtratok  or  Pdblic  Accountb.  The  Misaiasippi  and  Mexi- 
can GcLF  Cakal  Compaw  made  Pakty. 

The  relMor  appKad  to  the  proper  oflloer  of  tbe  city  ot  Now  Orleans  to  record  his 
judemeat,  [□  mmpllanee  wllb  ao  otrt  of  the  Lettislnture  passed  in  lOTO.  rCfiuirlnK 
that  all  jadi:Diente  against  the  (!ity  bo  recoriled  in  the  proiHT  di'paj-tainat  ot  thu 
cilT  govcrameat.  On  the  retuaal  of  that  offlm-r  to  do  so.  r<>la(OF  asked  tor  a  niaii- 
diinus  walDBt  him.  Whereupon  said  oRlcer  anavrared  that  relator's  jailRinnilt 
flhduld  not  bs  recorded  as  afleetlnK  the  city's  entire  property,  but  only  the  liuee 
which  mitiht  bo  collectod  tor  account  of  tha  Mississippi  and  Mexican  Gult  tjhlp 
Canal  Company,  and  took  a  rule  In  this  mandamuB  prooei'dinic  on  that  company 
to  show  causo  why  relator  should  not  ba  pnid  from  the  draluaffe  funds. 

Tlwcompany  onsiptcd  to  tha  rule.  The  court  a  qua  errod  In  not  maintalninn  tho 
exception  and  In  orderlDt;  that  the  judRinent  he  paid  from  tbe  dralna^  funds. 
A  third  party  can  not  lie  bronght  In  to  ana  war  a  oall  mads  apon  au  olBeei  to  per- 
form a  mere  ministerial  duty. 

The  decree  ordariuK  that  relator's  judgment  be  recorded  was  correct.  But  there  It 
shonid  have  stopped.  Out  ot  nhaC  funds  tho  judsment  was  to  tie  paid.  It  was  not 
the  province  of  tho  district  judge  to  Inaulre.  as  he  did.  in  the  proceeding  wbloli 
iras  before  him. 

APPEAL  from  the  Superior  District  Court,  parish  of  Orleans.  Saw- 
i'iiw,  J.  H.  D.  Ogden,  for  relator  and  appellee.  Siimuel  P.  Blanc, 
Assistaut  City  Attorney,  for  respondent  and  appellee.  Laa'y  £  Butler, 
tor  tbe  Uiasisslppi  and  Mexican  Oult  Canal  Company,  appellant. 

MoROAX,  J.  In  June,  1871,  plaJntilT  obtained  judgment  against  the 
d^  for  312,500,  with  five  per  cent  interest  per  annum  from  the  twenty- 
second  ot  February,  1664,  tjll  paid.  On  appeal  tliis  judgment  was 
affirmed. 

la  1870,,  extra  session  acts,  p.  — ,  the  Legislature  passed  an  act  by 
ffUcii  it  was  required  that  all  judgments  against  the  city  should  be  rc- 
torded  in  the  proper  department  ot  tho  city  government 

The  relator  applied  to  the  proper  officer  of  the  city  to  record  his  jiidg- 
Bieat  This  he  refused  to  do.  Relator  asked  for  a  mandamus  to  compel 
Mm  to  perform  his  duty.  Thereupon  he  answered  tho  relator's  demand, 
wjing  that  tho  judgment  should  not  be  recorded  as  affofting  the  city's 
ratire  property,  but  that  it  should  only  affect  the  taxes  which  might  bo 
ooUected  for  account  of  tho  Mississippi  and  Mexican  Oulf  Ship  Canal 
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Company,  and  he  took  a  rule  in  this  maDdamus  proceeding  agaiimt  that 
company  to  show  cause  wliy  the  relator  should  not  be  paid  from  the 
drainage  funds. 

The  company  excepted  to  the  proceeding.  The  exception  was  di»- 
misaed,  and  judgment  was  rendered  in  favor  of  the  relator,  and  it  was 
decreed  that  the  judgment  should  be  paid  from  the  drajnage-tox  fund. 

The  exception  should  have  been  maintained.  We  do  not  understand 
that  a  third  party  can  be  brought  in  to  answer  a  call  made  upon  an 
officer  to  perform  a  mere  ministerial  duty. 

The  decree  ordering  that  judgment  should  be  recorded  was  correct. 
But  there  we  think  it  should  have  stopped.  Out  of  what  fund  the  judg- 
ment is  to  be  paid,  it  was  not  in  our  opiulon  the  province  of  the  district 
judge  to  Inquire  in  the  proceeding  which  was  before  him. 

It  Is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment  of 
the  district  court,  in  so  far  as  it  orders  the  Administrator  of  Public  Ac- 
counts to  record  the  judgment  referred  to  by  the  relator,  be  affirmed, 
and  that  as  regards  the  fund  out  of  which  said  judgment  is  to  be  paid, 
it  be  reversed,  and  that  the  rule  taken  by  the  defendant  against  the 
Mississippi  and  Mexican  Gulf  Ship  Canal  Company  be  dismissed,  appel- 
lee to  pay  costs. 


MjiLViNA  D.  Stone  tb.  the  Faccltt  of  the  Medical  Dbpabtheht  of  thb 

TjNIVKaBlTY   OP   LOCISIANA, 

Int'nIsBult  on  amortjnura  promlBsorr  not-  the  detoadants  Mpge  In  answer  that 
they  are  net  a  corpora' ion.  and  the  (anulty  ia  noC  llnbia  ladlviduallr. 

On  the  eenond  ot  April,  ISSU.  an  aot  ot  the  Leclulature  was  paflsfd.  Incorporatlntc  the 
Faculty  of  thuMedlnalColletceol  Louisiana  and  t:ie  Medical  College  ol  Orleans 
with  the  usual  poiyere  and  rlshte.  By  repeated  legislatlvo  enactments  since 
that  epoch,  undor  our  aucoeiwivo  ojOBtitutions.  that  same  iwrporate  exlstenco. 
now  known  as  the  "Faculty  of  tile  Modloal  Dei>artment  ot  the  Unlvereity  o( 
Louisiana."  has  been  oontinued.ao  tar,  at  least,  ae  ta  preserve  the  rights  ot  their 
(Fjditora.  with  whom  the  toeulty  have  dealt  as  shown  in  this  aot. 

APPEAL  from  the  Superior  District  Court,  parish  of  Orleans.    ITato- 
fri)is,J.  IFiHiamB',iruii(,forplaintiffandappcllee.  Gibson  it  Gibson, 
for  defendant  and  appellant. 
Howell,  J,    This  action  Is  based  on  the  following  note,  secured  by 


"  New  Obleans,  April  31, 1852. 
"  One  year  after  dote  the  Faculty  of  the  Medical  Department  of  the 
University  of  Louisiana  promise  to  pay  to  the  order  of  Mrs.  Eliza  C. 
Johnson  the  sum  of  four  thousand  flvo  hundred  dollars,  with  interest 


r 
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theivoQ  at  the  rate  of  eight  per  oent  per  mmum  from  d&te  until  paid, 
lor  Talue  receivecL 

"  (Signed)  THOMAS  HUNI,  Dean  of  tho  Faculty." 

E^ymcnt  of  the  interest  vaa  made  annually  up  to  1862,  inciusivo,  and 
Uieo  in  1886  and  up  to  1872,  iocJuaire,  a  portion  of  the  principal  being 
paid  at  times. 

Tbe  dofense  is  that  the  defendants  arc  not  a  corporation  and  the 
lu^t;  are  not  liable  individually. 

Judgment  waa  giren  against  the  defendonte,  and  they  appealed. 

Oq  the  eecond  of  April,  18^,  the  Lf^ialature  paasod  an  aot  ootlUod 
"aa  act  to  incorp'^rato  the  Faculty  of  the  Medical  Colloge  of  Louisiana 
and  the  Medical  College  of  Orleans,"  nrhlch  conferred  the  usual  corpo- 
rate powere,  rights,  etc. 

In  l&i',  under  the  proviaionB  of  the  cotBtitution  of  1845,  the  LogiBta- 
ture  passed  "  an  act  to  eatablish  is  the  city  of  New  Orleans  the  Univer- 
^tyof  Louisiana,"  which  specially  recognized  and  continued  the  Medical 
Culi^  of  Louisiana  as  It  was  then  organized  wid  cetablished  by  law, 
eonsdtutin)^  it  one  of  the  departments  of  the  University,  but  preserving 
its  distinct  organization.  The  constitution  of  1852  provided  that  the 
Univereity  of  Louisiana  aa  th«n  established  should  be  mainlined. 

Tbe  act  of  185r>,  re-enacted  In  1870,  did  maintain  the  Medical  Depart- 
ment of  the  University  "  as  at  present  organized  and  established,"  The 
proviwon  of  said  acta  relative  to  the  transfer  of  the  property  of  the 
Hedieal  College  to  the  University  is  conditional,  and  it  is  not  pretended 
tbat  the  condition  has  been  complied  with. 

Under  these  legislative  enactments,  we  thinli  the  corporate  existenoe 
of  "the  Faculty  of  the  Medical  Department  of  the  Unlveraity  of  Lou- 
isiana "  bae  been  continued,  so  far,  at  least,  as  to  preserve  the  rights  ol 
tlitir  creditors,  with  whom  the  faculty  have  dealt  as  ebown  la  this  case. 

Judgment  afSrmed. 


State  or  Louisiana  v^.  Moses  Harvet. 

On  thfi  trial  of  thifl  cose  nbioctioo  was  mado  by  tho  dcfi^nilaot  to  the  odmlnnlnn  In 
I'lldonci!  p1  tbo  written  dopneitlon  of  a  witncBs.  taken  before  the  eommittlnR 
mwlntrate  and  ofTcrod  by  tbo  State,  on  the  Kfound  that  the  onnatltutlnn  of  the 
CDit«i  eiatea,  as  well  aa  that  ol  Loolslana,  aivea  nvery  acriuaod  peraon  on  trial 
the  riRht  oJ  boiog  confronted  faoo  to  fnco  hy  the  witneHsoa  asainat  him.  and  tllnt 
mr-h  proci*diD8  as  was  had  In  the  en-io  deprive*  him  in  ettert  of  anid  riffht. 

lit  court  a  tua  did  not  err.  Before  admitttUB  the  dppoeitlon  it  woe  proved  that  tbo 
witnPM  waa  abeent  and  could  not  be  found;  that,  on  the  prHiminaryoiamlna^ 
tinn,  hetcfllifled  in  proBenceof  tho  aeenacd;  that  hia  teatimony  Tvaa  reduwd  to 
■ritlnK,  read  to  and  anbBcrlbnd  hy  him  in  tho  prpBen''o  of  the  arouHed.  and  nt- 
twtoi)  bytiie  oommittiug  maKlstrate.    This  Beema  to  brinft  the  eoso  within  th» 
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Company,  and  he  took  a  rule  iu  this  maadamua  proceeding  egaiost  that 
company  to  show  cause  wliy  the  relator  should  not  be  paid  from  the 
drainage  funds. 

The  company  excepted  to  the  prooeeding.  The  exception  ^ras  dis- 
missod,  and  Judgment  was  rendered  in  favor  of  the  relator,  and  it  wafl 
decreed  that  the  judgment  should  be  paid  from  the  drunage-tax  fund. 

The  exception  should  have  been  maintained.  We  do  not  understand 
that  a  ttdrd  party  can  be  brought  in  to  uiswer  a  call  made  upon  an 
officer  to  perform  a  mere  ministerial  duty. 

The  decree  ordering  that  Judgment  should  be  recorded  was  correct 
But  there  we  tliink  it  should  have  stopped.  Out  of  what  fund  the  judg- 
ment is  to  be  paid.  It  was  not  in  our  opinion  the  province  of  tho  distriiA 
Judge  to  inquire  in  tho  proceeding  which  was  before  him. 

It  is  therefore  ordered,  adjudged,  and  decreed  tliat  the  judgment  of 
the  district  court,  in  so  far  as  it  orders  the  Administrator  of  Public  Ac- 
counts to  record  the  judgment  referred  to  by  the  lelator,  be  affirmed, 
and  tliat  as  r^ards  the  fund  out  of  which  said  judgment  is  to  be  paid, 
it  be  reversed,  and  that  the  rule  taken  by  the  defendant  against  tho 
Mississippi  and  Mexican  Quif  Ship  Canal  Company  be  dismissed,  appel- 
lee to  pay  costs. 


MiLViiiA.  D.  Stose  ts.  the  Facdi.ts  or  the  Medical  Depahtment  of  thb 
UmvEEirrY  or  Louisiana. 

IntnlBSult  OD  amorteaco  promtssory  not-  the  detsndants  allege  In  aoBnerthat 
they  are  not  a  corpora-ion.  and  the  faculty  la  not  liable  individually. 

On  the  second  ol  April,  183S.  an  aot  of  thu  Legislature  was  passed.  incorporatluK  the 
Faculty  o(  the  Medioal  Collose  of  Louisiana  and  tae  Medlual  GoII^h  of  Orleans 
with  the  aaual  powers  nod  rlshCs.  By  repented  Icsialativo  enactmenle  since 
that  epoch,  under  our  successive  ejUBtitutiona,  that  same  eorporaW  exiatenoo. 
now  known  as  the  "Faculty  of  the  Medical  Departmont  of  tho  University  of 
Loul8lttna."ha8beeneontinued.  Bofar.  at  leaBt.as  toprOBervotheriehtflof  Uieir 
(tjdltora,  with  whom  the  faculty  have  dealt  as  shown  intblsact. 

APPEAL  from  the  Superior  District  Court,  parish  of  Orleans.    Haw- 
kins,J.  inHiamE  ifuiii,  for  plaintiff  and  appellee.  Gibson  £  Gibgon, 
for  defendant  and  appellant 

Howell,  J.    Tliis  action  is  based  on  the  following  note,  secured  by 
mortgage: 

"Nkw  Orleans,  April  21, 1852. 
"  One  year  after  date  the  Faculty  of  the  Medical  Department  of  the 
University  o!  Louisiana  promise  to  pay  to  the.  order  of  Mrs.  Eliza  C. 
Johnson  the  sum  of  tour  thousand  five  hundred  dollars,  with  interest 
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tlwreoD  at  the  rate  of  eight  per  oent  per  ODQum  from  date  until  paid, 
lot  value  received. 

"(Signed)  THOMAS  HUNT,  Dean  of  tho  Faculty." 

Payment  of  the  interest  was  mode  anQually  up  to  1862,  inclualvo,  and 
Ukd  in  1666  and  up  to  1872,  inclusive,  a  portion  of  the  prindpol  being 
paid  at  times. 

The  defense  is  that  tho  defendaats  are  not  a  corporation  and  tho 
bcuity  are  not  liable  individually. 

Juigment  was  given  against  tho  defendants,  and  they  appe^ed. 

On  the  second  of  April,  183&,  the  Legislature  passed  an  act  entitled 
"an  act  to  incorporBto  the  Faculty  of  the  Medical  Colloge  of  Louisiana 
and  the  Medical  CoUe^  of  Orleans,"  wbloh  conferred  the  usual  oorpo- 
late  powers,  rights,  etc 

In  18t',  under  tlte  provisions  of  the  constitution  of  1845,  the  Le^sla- 
tote  passed  "an  act  to  establish  in  the  dty  of  New  Orleans  the  Univer- 
Bity  of  Louisiana."  which  specially  reo^polzed  and  continued  the  Medical 
Ci>ll#ge  of  Louisiana  as  It  inis  then  organized  and  established  by  law, 
eooetitutinir  it  one  of  the  departments  of  the  University,  but  preserving 
its  distinct  organization.  The  constitution  of  1852  provided  that  the 
Univcisity  of  Louisiana  as  then  established  should  be  maintained. 

The  act  of  1855,  ro-enaeted  in  1870,  did  m^ntain  tho  Medical  Depart- 
ment of  the  University  "  as  at  present  organized  and  established,"  The 
proTision  of  said  acts  relative  to  the  transfer  of  the  property  of  tho 
Uedic^  College  t«  the  University  is  conditional,  Emd  it  is  not  pretended 
that  the  condition  has  been  complied  with. 

Under  these  legislative  enactments,  we  think  the  corporate  ©xistenoo 
of  "  the  Faculty  of  the  Medical  Department  of  tho  University  of  Lou- 
iBiaoa  "  has  been  continued,  so  far,  at  least,  as  to  preserve  the  rights  ot 
their  creditors,  with  whom  tho  faculty  have  dealt  as  shown  in  this  case. 

Judgment  affirmed. 


Sv&TG  OF  LomsiANA.  vs.  MOSKB  Harvev, 

On  thn  trial  ot  thisciUKi  objection  was  mado  by  tho  defondoot  to  the  admlBsIon  tn 
PTidencL-  ot  tbo  writtPn  dopoeitlon  of  a  witQesH.  taken  beloro  IhooommlttinK 
mwlatrate  and  oftprfid  by  the  State,  on  the  ground  that  the  constitution  ot  tho 
Uiiitnl  States,  as  well  as  that  ol  LoDlslana.  gives  every  accused  poison  an  trinl 
the  risht  ot  being  conrrontod  face  to  laco  by  tbo  vritncsaeB  acainst  him,  and  thuC 
suFh  proi-ecdiDK  as  was  had  In  tho  case  doiirlvos  him  in  efTeot  ot  said  riaht. 

The  ccdK  a  yua  did  not  err.  Before  admitting  the  deposition  It  was  proved  that  ths 
vit[iF«g  was  absent  Bad  nould  not  be  found:  that,  on  the  preliminary  examiDS' 
Hon,  he  testified  in  prceenoo  of  tho  n'^euBed :  that  his  testimony  was  reduced  to 
wTitine,  read  to  and  enbncrlbod  by  him  In  tho  preseneo  ot  the  aeeuspd,  and  nt- 
tmedbythecommlttlasiiiaKlstrHte.   This  seems  to  biiaii  the  cawi  within  tli« 
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rule  ti>  the  elSaat  "  tlmt  It  duo  dlligeuoe  bos  been  used,  and  It  la 
made  manifest  that  the  witness  has  been  souKht  for  and  chd  not  be  found,  or  If 
It  bo  proved  that  he  vae  eubpenoed  and  fell  siek  by  tbo  nay.  his  depositloa  may 
bo  read,  tor  that,  in  eoch  aa6c.  he  is  in  tJin  same  olicumetances  witll  tesaid  to 
the  poi'ty  that  Is  to  ueo  him  as  if  ho  were  dead." 

APPEAL  from  the  Superior  Criialnal  Court,  parish  of  Orleans  Atocha, 
J.  Criminal  com.  P.  WiUiam  Krniiier,  for  delendant  and  appellant 
A.  P.  Field,  Attorney  General,  for  plaintiff  and  appellee. 

Howell,  J.  Tho  dofen-iiint  has  appealed  from  a  judgment  sentencing 
him  to  imprisonment  at  hard  labor  in  the  State  Penitentiary  lor  the 
term  of  tour  years  for  tlie  crimo  of  manslaughter,  and  he  urges  before  ub 
a  bill  of  esceptioDB  taken  to  the  admission  in  evidence  of  the  depcsitioD 
of  on^  Qeorge  Monis,  taken  before  the  committing  magistrate  and 
offered  by  tho  State. 

The  gi'ound  of  objection  Is  "that  the  constitution  of  the  United 
States,  as  well  as  that  of  Louisiana,  gives  every  accused  person  on  trial 
the  right  of  being  confronted  Face  to  face  by  witnos^es  against  him,  and 
that  such  proceeding  in  offoet  deprives  him  of  such  light." 

Before  admitting  the  deposition  it  was  proved  that  the  witness  was 
absent  and  could  not  be  found;  that  on  the  preliminary  examination  ho 
testified  in  presence  of  the  accused'  that  his  testimony  was  reduced  to 
writing,  read  to  and  subscribed  by  him  in  ptcseneo  of  tho  accused,  and 
attested  by  the  ooumiitting  magistrate. 

This  seo-DB  to  bring  the  case  within  the  common-law  rnlo  to  the  effect 
"that  if  duo  dUigence  has  been  used,  and  it  is  made  manifest  that  tho 
witness  has  been  sought  for  and  can  not  bo  found,  or  if  it  be  proved  that 
he  was  Bubpenaed  and  fell  sick  by  the  way,  his  deposition  may  be  read, 
for  that,  in  such  case,  he  is  in  the  samo  circumstances  as  to  the  party 
that  is  to  use  him  as  if  he  were  deatl."  See  Arehbold's  Criminal  Prac- 
tice and  Pleading,  seventh  edition,  vol.  I,  p.  479,  note  (I);  B.  N.,  p.  239; 
Hawk,  P.  C,  b.  2,  c.  46,  sec  18. 

If  the  accused  had  the  witness  "  face  to  face  "  on  the  pro.iminary  trial 
and  had  the  opp'.rtunity  t~i  eross-exainine  him,  his  constitutional  right, 
invoked  by  him,  is  not  violated  by  the  Introdnctlon,  on  the  final  trial, 
of  the  deposition  of  such  witness,  where  it  is  shown  tnat  the  witness  can 
not  bo  produced.  Otherwise  it  would  be  in  the  power  of  '  he  accused  to 
deprive  the  State  of  the  testimony  of  all  wimesses  against  him  by  pre- 
venting tlicir  attendance  through  some  undue  influence,  or  the  State 
would  be  deprived  of  the  proof  by  the  death  of  the  witness;  for  tne 
constitutional  right  would  apply  equally  in  both  oases,  and  thus  con- 
victions might  never  be  obtained. 

We  are  constrained  to  say  that  the  judge  did  not  err  in  admitting  the 
deposition. 

Judgment  affirmed, 

Kelieariiig  refused. 
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No.  6100. 

AuEUE  Thkbiot  vb.  p.  E.  Michel. 

Thtnotlon  to  diBmlae  Ibis  bdd^  od  the  Rround  that  there  Is  no  loeal  order  ol 
sppeal.  the  jutlKD  Qot  havioic  siened  the  order,  bne  no  force  The  appeal  \tbb 
laki-'Q  br  motitm  in  o|ion  court,  and  the  order  rend'TOd  and  entered  on  the 
miBUt«  did  not  require  the  Biiinntiirc  ol  the  jodfie  to  bIvO  it  TOlidllF. 
neplalntllT  dnimn  by  virtue  of  a  judRmentto  have  a  iicn  and  prlvlleRO  lor  Bup- 
plia  laralahe^]  on  a  plantation  owned  and  cultlvattxl  in  partnership  by  and 
iKlwPen  hioie^tf.  Mrs.  Widnw  31  lob  el.  and  P.  E,  Hlchol.  her  soa.nhkh  pHvileKe 
and  lien  be  maiatoiiiB  to  exlBt.  lur  the  amount  ul  hia  judemeut.  on  tho  shars 
owned  by  Ure.  Miehel  in  eaid  tract,  and  he  prays  to  have  [t  cnforopd  oeaiDst  ths 
Bald  share  and  interest  oF  hiB  di'btor  in  Bold  plnutntloa.  which  Raid  debtor  haa 
fraudai^ntly  traaaforred  to  her  aon  by  an  ajn  of  sale  allecnd  to  1x1  null  and  void. 

7hl»«iiiit  lanf  npinloQ  thatthero  waaoo  partnership  in  tbc  land  cultivated  by  Mrs. 
Hi.-hel.  by  plaintiff,  and  P.  E.  Michol,  but  that  thiy  ware  joint  Owners  of  It.  It 
woB  need  by  common  eouBonl  for  narryinic  on  tlie  cultivation  of  suKar  throuRh  a 
paitnenhlp  nhich  was  dissolved  by  the  seizure  and  anlo  of  I'.  E.  Michel 'a  portion 
iathe  land  by  oueoC  bis  creditors,  but  the  land  cult l^'atod  by  the  partaerablpwaa 
nnpiirtot  said  partnereh  ip.  It  was  only  the  use  of  the  land  which  woa  brought 
Into  partnereblp. 

Tbf  doclFlao  followed  on  this  point  bus  been  applied  by  this  court  to  the  case  of  part 
ownereot  steamboats  employed  in  carryiOB  persona  and  property  for  hire,  and 
It  haa  been  held,  in  the  absence  of  an  exprt«s  allpuiation  to  the  contrary,  that 
ths  use  of  ihe  steamboat  only  la  broueht  into  the  partnership,  and  not  the  prop- 
erty and  ownership  of  the  boat,  which  remaias  In  the  part  owners  as  tenants  in 
ccmmoB.  subject, however, to  ths  privileges  which  the  law  Rronted  in  certain' 
onsM  to  the  creditora  of  the  partnemhip. 

kt  (0  tlio  plsintifTB  altcKotion  of  a  fraudulent  sale  made  by  Mrs.  Michel  to  the  de- 
fendant, said  plaintiff,  after  having  by  atormol  authentic  net  rceoKniieddpfcnd- 
anl's  title,  is  eatopped  from  nan  attoctins  it.  and  from  soolclng  1o  subji^  the 
land  he  holds  under  It  to  the  payment  of  his  judiimont  a^tainst  Mrs.  Michel. 

APPEAL  from  the  Fifteenth  Judicial  District  Court,  parish  of  Torre- 
bonne.  Beattie,3.  Burguierea  £  S'Uhon,  lor  plaintiff  aad  appellant. 
Charles  W.  IhiBtyy,  for  defendant  and  appellee. 

TiLUFERBO,  J.  In  this  cuae  there  is  a  motion  to  diemisa  on  the  ground 
that  there  is  no  legal  order  of  appeal,  the  judge  not  having  signed  the 
etder. 

The  objection  has  no  force.  The  appeal  was  taken  by  motion  in  open 
«ouTt,  and  the  order  rendered  and  entered  on  tho  minutea  did  not  re- 
quire the  signature  of  the  Judgp  to  f^ye  it  validity.  The  motion  to  dis- 
misB  is  overruled. 

On  the  Memtb. 
Thfa  action  ia  brought  by  tho  plaintiff,  a  judgment  creditor  of  Mrs. 
Celjna  Michel,  to  annul  a  sale  of  land  made  by  her  to  her  son,  tho  de- 
ladantin  this  caao,  on  the  ground  of  fraud;  the  plaintiff  alleging  that' 
the  Bale  was  made  for  the  purpose  of  pladrg  the  property  beyond  his 
reach  and  to  prevent  his  recourse  against  it  to  make  the  amount  of  his 
judgm«it,  averring  tiiat  his  debtor,  Mrs.  Michel,  hos  no  other  property 
bom  liie  proceeds  of  which  liis  debt  can  be  realized.    He  further  aveis 
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that  in  virtue  of  hb  Judgment  based  upon  bis  claitOB  for  Biipplice  fur- 
niehed  a  plantation  owned  and  cultivated  in  partnership  by  and  between 
himself,  Mtb.  Widow  Michel,  and  P.  E.  Michel,  ho  has  a  lien  and  privi- 
lege upon  the  eaJd  share  of  land  owned  by  Mrs.  Michel  for  the  amount 
of  hie  Judgment,  the  same  being  for  the  portion  or  share  of  her  liability 
to  him  for  the  supplies  furnished  by  him  for  cultivating  and  conducting 
the  businoBS  of  the  planting  partnership.  He  therefore  prays  that  the 
sale  from  Mrs.  Widow  Michel  of  her  undivided  one-third  of  said  pluita- 
tion  to  her  son,  the  defendant,  be  declared  null  and  without  effect,  and 
that  it  be  made  subject  to  his  claim,  evidenced  by  said  Judgment  against 
Mrs.  Michel,  that  his  lien  and  privilege  be  recognized  and  enforced 
against  the  said  stiaro  and  interest  of  ills  debtor  in  the  said  plantation, 
and  which  part  and  share  be  sold  to  pay  and  satisfy  his  Ju<^ment  as 
aforesaid. 

The  defendant  denies  ail  the  all^ations  of  the  plaintiiTs  petition.  He 
alleges  that  long  before  he  became  owner  of  his  mother's  share  and 
interest  in  tho  plantation  referred  to  by  plaintifr,  the  partnership  there- 
tofore existing  in  the  planting  busineBS  as  alleged  by  plaintiff  had  been 
dissolved  by  tho  seizure  and  sale  (under  execution  at  the  suit  of  his 
creditors)  of  P.  E.  Michel's  share  and  part  of  the  plantation. 

Defendant  deni<^8  speciaily  tliat  the  land  and  plantation  used  in  culti- 
vation for  the  partnership  formed  any  part  of  the  partnership  assets, 
but  was  the  aepaiate  property  of  the  partners  as  joint  owners  and  not 
entering  into  or  composing  partnership  property.  Ho  specially  denies 
ttiat  pltUntifT  has  a  lion  or  privilege  -on  the  interest  and  share  in  said 
land  and  plantation  acquired  by  defendant  from  his  mother.  He  alleges 
that  on  the  —- —  day  of  February,  1875,  he,  as  owner  of  an  undivided 
third  of  the  land  and  plantation,  and  the  work  animals,  farming  uten- 
sils, etc,  and  the  plaintiEF  in  like  manner  as  owner  of  the  other  two- 
thirds  of  the  property,  made  a  verbal  partition  of  all  the  pci'sona!  prop- 
erty belonging  to  the  plantation,  such  as  horses,  mules,  stock  of  every 
kind,  farming  Implements,  gear,  etc.,  and  afterward,  tn  the  samo  month 
and  year,  he  and  plaintiff  entered  into,  a  notarial  act  of  pro^-isional 
partition  of  the  land,  plaintiff  taking  two-thirds,  the  defendant  one- 
third.  The  defendant  contends  that  by  this  act,  and  tho  division  of  tho 
personal  property  between  liimself  and  plaintiff,  tho  plaintiff  recognized 
tho  sale  of  the  one-third  of  the  plantation  by  liis  mother  to  him,  and 
theroby  ratified  and  acknowledged  its  validity,  and  that  plauiUff  is 
catoppod  from  disputing  tjie  defendant's  right  to  the  property,  having 
in  an  authentic  act  acknowledged  that  right. 

Tho  defendant  specially  avers  that  his  mother  owns  other  property, 
which  pliJntlff  might  make  his  debt  out  of,  and  tiiat  he  lias  no  right  to 
proceed  against  defendant's  property. 


r' 
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Judgment  was  rendered  in  favor  ot  tlie  defendant,  and  the  plaintiff 
bfts  appealed. 

We  think  it  clear  there  was  no  partneiebip  in  the  land  cultivated  by 
Mrs.  Michel,  tbe  plaintiff  and  P.  E.  Michel;  but  that  they  were  joint 
owners  of  it;  that  it  was  used  by  common  consent  for  carrying  on  the 
cultivation  of  Bugar  by  the  partnership,  wtiich  was  dissolved  by  thQ 
seizure  and  sale  of  P.  E.  Uichel's  part  of  the  land  by  one  of  his  credit- 
ore;  that  the  land  cultivated  by  the  partnership  made  no  part  of  the 
partnerahip  property  is  iUustrated  by  the  caso  of  Owens  vs.  Davis,  15 
An.  22,  where  this  court  aald;  "  This  doctrine  has  been  applied  by  this 
court  to  the  caso  of  port  owners  of  steamboats  employed  in  carrying 
pereons  and  property  tor  hire;  and  it  has  been  held,  in  the  absence  of  an 
eipresB  stipulation  to  the  contrary,  that  tho  use  of  the  steamboat  only 
is  brought  into  the  partnership,  and  not  tho  property  or  ownership  of  tho 
boat,  which  remains  in  the  part  owners  as  tenants  in  common,  subject, 
bowcver,  to  the  privil^ee  which  the  law  granted  in  certain  cases  to  tho 
creditors  of  tho  partnersliip." 

Neither  do  we  thinli  the  plaintiff  was  entitled  to  a  privilege  upon  tho 
land  as  furnisher  of  supplies.  The  plaintiff,  after  having  by  a  formal 
antheatlc  act  recognized  the  defendant  as  owner  of  the  undivided  third 
part  of  the  land,  la  estopped  from  attacking  the  defendant's  title  to  it, 
aad  from  seeking  to  subject  it  to  the  payment  of  his  judgment  against 
lire.  Celina  Michel 

Tbe  decree  of  the  lower  ootui;  we  regai-d  as  having  been  properly  ren- 
dered 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  aiQrmcd 
with  coats. 


Phiiip  Atebno  vs.  Geoboe  a,  Fohdick, 

O^DK  sad  on  oortalo  promlesorr  nntm.  tho  dcFnniAnnt  ulcadnd  tho  tconoral  leeun. 
Bnbspqui'ntly.  with  loovn  ot  the  court,  ho  fllod  a  Hupjilrmpnlftl  answ-r.  In  whii-h 
he  set  u[»  want  ot  coDalderation.  Tho  sucDlomDntnl  anawot  chanecd  tbo  Isbuc, 
and  no  Wstlitony  eould  bo  hoard  anUer  It 

APPEAL  from  tho  Sixth  Diatriot  Court,  parish  of  Orleans.    Savder,  J. 
l¥.  B.  Koontz,  for  plaintiff  and  appellee.     Bentinck  Egan  and  £, 
Madii^fm  Day,  for  defendant  and  appellant 

MoBOAN,  J.  The  defendant,  euod  on  several  promissory  notes,  pleaded 
the  general  issue.    Subsequently,  with  leave  of  the  court,  he  filed  a  sup- 
idenienial  answer,  in  which  be  set  up  wont  of  consideration. 
On  the  trial  defendant  offered  evidence  in  support  ot  his  plea  of  want 
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of  oonsideratton.  FlaintitF  objected  to  the  introduction  of  the  testimony, 
upon  the  ground  that  the  supplemental  answer  changed  the  issue,  and 
that  no  teatimony  could  be  hoard  under  it  The  objection  was  sustained, 
and  the  evidence  rejected.  To  this  ruling  the  defendant  excepted,  and 
reserved  his  bill.  The  case  comes  up  to  us  upon  the  legality  of  the 
judge's  refusal  t«  allow  the  testimony  to  bo  heard. 

In  Calvert  va.  Tunstall,  2  Ijft.  207,  the  court  refused  to  allow  the  de- 
fendant to  withdraw  a  general  denial  and  plead  a  want  of  consideration. 
In  Bnbcouk  vs.  Shirley,  11  L.  74,  where  a  general  denial  was  pleaded,  and 
subsequently,  by  consent,  subject  to  the  flnal  judgment  of  the  court  as 
to  its  admissibility,  failure  of  ^consideration  was  pleaded,  the  court  re- 
fused to  allow  the  amended  answer. 

These  decisions  rest  upon  the  articles  of  the  Code  of  Practice  which 
prohibit  amendments  which  change  the  issua    C.  P.  419,  420. 

Under  these  decisions  and  the  articles  roforred  to,  the  ruling  of  the  dis- 
trict judge  was  correct 

Judgment  afSrtned. 


State  e3  rkl.  Hugo  Redwitz  vs.  Jcikie  of  the  Sixth  District  Coubt, 

FaRIHH  of  ORLEANS. 

This  1h  n  question  otiurisdlctlonturDlnKon  Ihe  amount  in  dispute.  This  dfoendB. 
ot  courxe,  upon  thi:  Bum  whleb  Itcdwitz.  Ibc  apDcllant,  is  called  upoa  to  i>d7.  to 
wit:  (131,  nmount  of  the  claim  iwniQst  blm,  oiKlit.  dollBre  intercut  duo.  and  tho 
oosteof  thcauit.  Bevonty  dullura.  in  Gottaehalli  vs.  Moyor,  n  foreign  Don-H«l- 
dont.  for  wliom  Itodwitz  viaat  H>>curlt>'.  Tbc^rcfaro  thu  sum  demandod  of  Rad- 
wjtz  wHH  tues.  Tliis  yraa  Uio  dispute  bctwoon  tliom.  This  brines  the  case  within 
tho  jurisdMloD  of  tho  court. 

APPLICATION  for  a  writ  of  mandamus  against  the  Judge  of  the 
Sixth  District  Court,  parish  of  Orleans.  .B,  R.  Forman,  for  relator. 
Respondent,  Judge  tjauder,  in  propria  persotto.  Labatt,  Aroni  d  Clin- 
ton, for  Gottschaiit,  plaintiff  in  the  i  ulo  on  Redwitz. 

Morgan,  J.  Suit  was  instituted  by  Oottschalk  against  Meyer  for 
S491.  Meyer  was  arrested  as  a  foreign  non-resident.  Redwitz  went  on 
his  bond.  The  amount  of  his  bond  was  9625.  Judgment  was  rendered 
against  Meyer  for  J491,  with  eight  dollars  interest  and  costs. 
.  Gottschalk  took  a  rule  on  Redwila  to  show  cause  why  he  should  not 
be  condemned  to  pay  him  S491,  and  eight  dollars  interest  and  costs  of 
suit  and  costs  of  the  rule. 

The  rule  was  made  absolute.  Redwitz  applied  for  an  appeal,  which 
was  refuBod  on  the  ground  that  the  amount  in  dispute  does  not  exceed 
five  hundred  dollars.  Ho  applies  for  a  mandamus  to  compel  tho  district 
judge  to  grant  thn  appeal 
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Stalo  cs  rRl.  Kcdwltz  tb.  Judfro  of  the  Sixth  DlHtrirt  Court. 

What  is  the  amount  in  dispute?  This  depende,  of  rourso,  upon  the 
amount  which  BeOwitz  is  called  upon  to  pay.  What  is  thnt  lunount?  It 
Is  8191,  amount  oF  the  claim,  eij^bt  dollars  interest  due,  and  the  cnsts  of 
the  suit  in  Oottacfaalk  vs.  Meyer.  These  coats  aro  seventy  dollars. 
Tlicivtore  the  sum  demanded  of  Bctlwitz  was  i$5i)9,  and  tiiia  was  the  dis'' 
pate  between  them;  L  e.,  whether  Bedwitz  should  pay  ©69.  This  brings 
the  case  irlthin  our  jurisdiction. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  rule  herein 
taken  be  made  peremptory. 


Joseph  0.  ToiTa  et  al.  vs.  Edward  Mkeoei, 

A(t?ni«i8ohaBl>opnaubmIltC(lby  nDftrfron  the  uioritn.  hf  will  not  bp  pOL-miitPil  t<i 
fllna  motion  or  to  raisin  nuw  isBU.-n,  iinlittHMUcli  nathorlty  l).'Broul«l  or  rcHi'i-vud 
l'>hlm  ntthetEmc  hn  submits  thD<-asi>. 

Tlu3  attpmpt  to  iuvnlldat^^  tho  titlo  of  iilnintiffB  to  tho  propcrti-  dcBeribcil  in  thoir 
pi'[llloii !g H  failun-.  BourKQola,  frrini  whoin  they  dmlv.'  tlii-'i-  titk\  awiiiln'ii  in 
May.  iKM.  0  Kood  ono  from  Kr-™,  whii'h  wns  duly  rni'ord  -li,  nnd  thi^  pri'ti-ndi'd 
■alii  from  Eiim  to  Me^cl  by  private  out  In  lB(t3  was  a  nullity,  becauau  It  was  tho 
salu  of  the  Dropnrty  of  another. 

APPEAL  from  the  Fifteenth  Juflidal  District  Court,  parish  of  La- 
fourche. Beaitle,  J.  V.  KnolAocti,  for  plaintifb  and  appeUoos.  E, 
W.  Blake,  for  defendant  and  appellant 

Wylt,  J.  Plnintills'  motion  to  dismiss  this  appeal  can  not  bo  consid- 
ered, because,  altliouRh  made  witliin  tho  three  judicial  days,  it  was  made 
affer  the  case  had  been  submitted  on  tho  merits  by  their  own  counsel, 
and  without  any  reservation  being  asked  or  granted  to  file  such  motion. 
After  a  case  has  been  submitted  by  a  party  on  the  merits  he  will  not  bo 
permitted  to  file  a  motion  or  raise  new  issues,  unless  snch  authority  bo 
granted  or  reserved  to  him  at  tho  timo  he  submits  the  case.  This  is  a 
'.pedlary  action  which  the  plaintiffs  bring  for  tho  property  described  in 
the  pedtion. 

Plaintiib  acquired  it  on  the  twenty-sixth  of  Fobnuiry,  1872,  by  notarial 
act  from  Pierre  BovirRcois,  who  bought  it  from  Absaiora  Koea,  by  notnriol 
act  on  the  sixth  of  May,  1856,  both  of  said  acta  being  duly  recorded  on 
the  daj's  of  their  respective  dates. 

The  author  of  defendant's  title,  Frederick  Meegel,  acquired  the  prop- 
erty from  Absalom  Kees,  by  act  tmdnr  private  signature,  of  date  April 
n,  1H63,  which  was  not  recorded  until  the  twenty-fifth  of  October,  1865. 

Thus  plaintiff  hold  titlo  by  notarial  act  fnim  Absalom  Kees,  duly 
retoriiud  on  thy  sixtii  ol  May,  1861",,  and  defeudjmt  SL'ts  up  titlo  from  tho 
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same  aource,  by  private  act  of  date  eleventh  of  April,  1863,  and  recorded 
twenty-fltth  ot  October,  1865, 

Detendant  pleads  fraud  and  stmulatioa  In  the  title  aoqoired  by  Bour- 
geois on  the  sixth  of  May,  1856.  He  allies  that  said  act  was  never  in- 
tended to  be  serious;  no  price  was  paid,  nor  possession  given;  that  Eees 
never  ceased  to  exercise  ownership  and  possession;  tiiat  he,  detendant, 
acquired  the  property  from  the  succession  of  Frederick  Mecgel,  at  public 
sale,  by  order  of  a  court  of  competent  jurisdiction,  in  1868,  and  that  he 
and  the  immediate  author  of  his  titie  have  been  in  peaceable  possession 
since  the  tenth  ot  April,  1863. 

The  attempt  to  invalidate  the  title  of  plaintiffe  we  regard  as  a  f^ure. 
Boui^eoia  acquired  a  good  title  in  May,  1856,  which  was  duly  recorded, 
and  the  pretended  sale  by  private  act  in  1863  was  a  nullity,  because  it 
was  the  sale  ot  the  property  ot  another.  By  the  succession  sale  ot  1868 
defendant  only  acquired  the  title  of  the  succession  of  Frederick  Meegel, 
and  it  the  deceased  had  no  title,  as  we  have  stated,  defendant  acquired 
none. 

The  cases  hi  24  An.  pages  324  and  445,  cited  by  defendant,  are  not  ap- 
pUcable, 

It  is  therefore  ordered  that  the  judgment  herein  in  tavor  ot  plaintifb 
be  afOmied  with  coste. 


No.  5118. 

Cm  OF  New  0ble.\ns  vs.  John  W,  C*knon. 

It  Ib  proved  that  lot  No.  21.  In  equnre  No.  017,  boundod  by  CHConilolct.  Bt.  Clinrles.  St. 
Joseph.and  Julia  Btroots.  upon  whloh  thotaxra  nrc  olalmod.  bt'lonss.  aestalcii  liy 
tli'tcndant.  tothu  Foydrns  Fi:mal(i  Oriihtin  AEylum;  thut  thosame  woe  Iuohpij  tor 
fifty  years  to  R.  W.  Montuomiiry  In  ime.  tuld  tbot  dctondaot  holds  under  said 
luiuo.    The  lesBoo  Is  not  linblu  (or  the  taxes. 

APPEAL  from  the  Superior  District  Court,  pariah  ot  Orleans.    Haw- 
kitm,  J.    SaTtiucl  P.  Jilana,  Asaietont  City  Attorney,  for  plaintiff  and 
appcliee.    K  H.  Marr,  for  defendant  and  appoilant. 

Wyly,  J.  This  is  a  controversy  for  city  taxes.  The  defense  is  that  the 
property  taxed  does  not  belong  to  defendant;  that  ho  holds  it  merely  un- 
der a  lease,  the  owner  being  the  Poydr.os  Female  Orphan  Asylum.  It  is 
proved  that  lot  No.  21,  in  square  No.  217,  bounded  by  Caroudelct,  St. 
Charics,  St  Joseph,  and  Julia  streets,  upon  wlii'ih  the  taxes  are  claimed, 
belongs,  as  stated,  to  the  Poydras  Feinoio  Orphan  Asylum;  that  the 
same  was  leased  for  fifty  years  to  R.  W.  Montgomery  in  1856,  and  that 
defendant  holds  under  said  lease.  The  iesece  is  not  halde  for  the  taxes. 
18  An.  513;  23  An.  445;  Revised  Code  2702. 
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City  of  New  Orleans  »s.  Cannon. 


FiaihtiS,  howevor,  Acmtendfi,  under  the  authority  of  th«  caso  of  S.  P. 
finaa,  d«dded  during  last  term,  that  the  buildings  and  improvemcnta  ott 
the  Jessed  pcemises  erected  and  ovned  by  defendant  are  subject  to  taxa- 
tion, and  defendant  is  bound  tjierafor.  That  question  may  arise  when 
plalntifF  praaents  an  assesament  thereon  againat  defendant,  but  hero  tho 
asHssmeat  Is  on  lot  No.  21,  in  aqu<*re  No.  217,  bounded  by  tho  streets  ' 
mentioned.    The  question  ia  not,  therefore,  in  this  case. 

It  is  therefore  ordered  that  tJio  Judgment  herein  In  favor  of  plpintiff 
be  anaoUod,  and  it  la  ordered  that  plalntiCTs  suit  bo  dij^mlBsod  with  coHts. 


Uqs.  Ajise  Ford  ys.  Mbs.  Anne  EiTrsKDae, 

Thfl  dilendoiit  pleada  that  plaintllTs  olalm  lioa  not  bDon  maiKiiizoil  br  anr  court. 
and  that  indiTlduai  creditors  can  not  siio  a  disoharKud  odmlDlstrHtor  to  rcndur 
him  liable  an  b\a  bond,  at  loast  not  until  he  has  rendorodtui  act^ount.  Tbie  oourt 
can  Bot  indoraa  these  viene  of  tho  law.  No  ono  can  take  udvantURO  of  hia  own 
lacbwortort:  It  ie  thieneeleetorderalictlonof  duty  which  gtvea  tho  right  ol  a 
IKnoaal  action  asoiust  the  administrator. 

APPEAL  from  the  Tif  teenth  Judldal  District  Court,  parish  of  Assump- 
tion.   Beattie,  J.    LeSlatic  <£  Guion,  for  plaintiff  and  appellant. 
ITidKii  t£  Folge,  for  defendant  and  appellee. 

LrDELDfa,  C.  J.  The  plaintiff  a  reo<^niaed  creditor  of  the  succeesloQ 
of  Eittredge,  sued  the  defendant  personally  on  her  bond  for  tho  amount 
o(  her  cloun  against  the  suoceeeloo.  The  defendant  filed  the  exception 
that  no  cause  of  action  is  stated  Id  the  petition.  Tho  petition,  which  ia 
quite  lengthy,  contains  in  substaooe  the  following  allegations  among 
otheis:  That  she  is  a  recognized  creditor  of  tho  suocessloD  for  eight 
thousand  dollars  with  interest:  that  the  defendant  was  appointed  ad- 
ministratrix of  the  succession,  and  that  in  said  capacity  she  oommitted 
gross  aota  of  maladministratioD  to  the  injury  of  tho  plaintitf  to  the  ex- 
tent of  her  debt;  that  she  wasted  the  property  of  the  aucceesion  and 
has  sold  and  dispoeed  of  all  tho  property  of  the  succession,  amounting 
to  upward  of  three  hundred  thousand  dollars,  and  that  sho  has  neg- 
iMled  and  refused  to  render  on  account  or  to  pay  the  creditors,  and  that 
tor  her  n^^leut  and  maladmlDistraUou  she  was  dismiesed  from  her 
otBcc;  Uiat  she  has  purchased  at  tho  eolee  of  the  auceession  property,  for 
cash,  property  to  the  extent  of  one  hundred  and  uincty-ono  ttiousond 
dollars,  for  which  she  has  never  accounted,  and  tho  rcmolDdcr  of  the 
property,  or  a  large  portion  thereof,  has  been  purchased  by  the  heirs 
and  others,  who  have  not  been  required  to  pay  the  price,  although  tho 
terms  of  sole  wore  cosh.    Sho  averred  that  tlio  sueco^sion  was  solvent 
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when  opeDed,  but  thut  all  the  property  has  been  alienated  without  pay- 
ing the  cruditors.  These  all^atioiiB  would  ecem  BufiBcient  to  authorize 
a  personal  judgment  ogainet  the  administratrix  if  eetabliahed  by  prool. 
But  the  defendant  Bays  plaiutifTa  claim  has  not  been  recognized  by  an; 
court,  and  that  individual  creditors  can  not  sue  a  dischai^ed  administru- 
tor  to  render  him  liable  on  his  bond,  at  least  not  until  he  hoe  rendered 
an  account.  We  ciiu  not  indoree  these  views  of  Uie  law.  No  one  can 
,  take  advantage  of  liis  owri  laches  or  tort;  it  is  this  neglect  or  dereliction 
of  duty  which  gives  the  right  of  a  personal  action  against  the  adminis- 
trator. In  Parmelee  et  al.  va  Brashear,  16  La.72,tliis  courtaoid:  "It  has 
been  contended  that  the  plaintiflia  ought  first  to  have  provoked  the  filing 
of  an  account  and  tableau  of  distribution  by  the  curator.  This  would 
have  been  very  requisite  if  they  had  sought  a  recovery  from  the  estato 
administered  by  him.  But  the  solo  object  of  the  present  suit  is  to  re- 
cover from  the  surety  of  the  curator,  pereonally  and  out  of  his  private 
property,  the  damages  which  they  have  sustained  by  the  breach  of  the 
condition  of  the  bond."  In  ElUott,  Administrator,  ts.  White,  which  was 
a  suit  against  the  surety  on  a  curator's  bond,  the  defendant  excepted 
that  the  district  court  was  without  jurisdiction,  and  that  a  suit  could  not 
be  instituted  on  the  bond  until  the  parties  to  it  have  been  called  upon  to 
comply  with  its  eouditions  and  asked  to  render  an  aeoount,  etc.  Tho 
court  said;  "The  bond  ia  conditioned  for  the  due  and  faithful  administra- 
tion of  the  estate;  the  breach  it  assigns  is  a  failure  therein.  It  bcoomce 
the  duty  of  the  defendant  to  show  a  due  and  faithful  ad  ministration  of 
the  estate  of  his  principal."    5  La.  322;  8  La.  211;  10  La.  26. 

Tho  substance  of  the  allegation  of  the  petition  is  that  she  has  boon 
damaged  by  the  breach  of  the  conditions  of  defendant's  bond,  and  a 
Bufilcient  cause  of  action  le  stated. 

"It  wa«  the  duty  of  the  curator  and  his  reprewontativo  to  account 
and  deUver  the  amount  in  his  hands.  For  tho  performance  of  this 
duty  he  gave  bond.  •  •  •  This  ho  has  not  done;  and,  as  a, 
breach  of  the  condition,  the  surety  is  liable  to  a  suit,  although  neittier 
the  curator  nor  hie  surety  has  been  sued  for  a  settlcmeut."  6  M.  330; 
Deuys  vs.  Armitage. 

It  is  therefore  ordered  that  the  judgment  of  the  lower  court  bo  set 
aside,  and  that  the  exception  be  overruled,  and  that  the  ease  bo  ro- 
manded  to  bo  tried  according  to  law,  appellee  to  pay  cjsta  of  appeal. 

Behcaiing  refused. 


Wyly,  J.,  dmenting.  Plaintiff,  the  holder  of  a  note  for  eight  thousand 
dollars,  made  by  E.  E.  Kittredge,  duly  acknowleiigod  by  the  adminis- 
tratrix of  his  successieu,  sues  the  defendant,  who  has  been  destituted  of 
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tiio  office  of  administratrU,  solely  for  the  purpoeo  of  recovering  a  per- 
sonal judgment  against  her  individually.  The  court  dismissed  the  suit 
flQ  the  plea  that  the  petition  ebovs  no  cause  of  action,  and  the  plaintiff 
appeals. 

It  was  at  the  suit  of  plalntifT  that  defendant  was  destituted  of  the 
nfBcc  of  administratrix,  on  the  ground  that  she  tailed  to  file  on  account 
of  her  administration  within  twelve  months.  Bee  the  case  reported  in 
Hi  Ad.  190. 

Defendant  contends  that  plaintiff's  claiok  was  only  allowed  by  her; 
that  it  never  was  established  contradictorily  with  creditors  and  heirs  on 
a  tableau  of  distribution;  that  there  has  been  no  judgment  of  courii  re- 
qmring  her  to  pay  said  claim,  and  there  is  no  ground  stated  in  the  peti- 
tion which  would  authorize  plaintifT  to  recover  a  judgment  i^^nat  her 
Individually.  Bhe  admits  that  since  she  was  destituted  of  the  office  of 
administratrix  she  is  liable  to  account  to  her  successor,  when  appointed, 
but  ahe  denies  that  she  is  liable  to  account  to  plalnlifr  or  any  other 
creditor. 

An  ordinary  creditor,  who  has  obtained  a  judgment  or  an  acknowl- 
edgment of  his  debt,  can  only  obtain  payment  of  it  concurrently  with 
otiier  creditors.  C  P,  987.  When  the  time  of  paying  creditors  shall 
havearrived  the  administrator  aliall  call  together  all  the  creditors  of  the 
BDcccsaion  in  the  mMiner  provided  by  law  to  receive  what  is  due  them. 
C.P.968. 

It  Is  the  duty  of  the  probate  Judge  on  ths  application  of  creditonsi,  or 
any  one  of  the  oreditora,  to  cause,  on  the  requisite  advertisement  being 
made,  the  sale  of  so  much  property  of  tho  estate  as  may  be  necessary 
to  pay  the  debts.    C.  P.  990. 

When  a  judgment  shall  have  been  rendered  for  a  sum  of  nioney 
apUnst  an  administrator,  such  adrntnfetrator  shall,  within  three  days 
alter  the  judgment  has  l)een  notified  to  him,  if  he  has  a  sufficient 
amount  In  his  hands,  dischargo  the  amount  of  the  judgment.  C.  P. 
1053. 

If  an  ordinary  debt,  the  curator  or  administrator  shall  pay  the  amoimt 
of  Buch  judgment  concurrently  with  the  other  debtn  of  the  succession, 
by  applying  to  the  judge  of  probate  for  a  convocation  of  creditors  in 
the  manner  prescribed  by  law,  that  he  may  distribute  among  thorn  tho 
arnns  which  may  be  in  his  possession.    C.  P.  1054. 

If  the  administrator  have  no  funds  fn  his  hands,  he  shall  Inform  the 
sheriff  when  the  judgment  Is  notified  to  him  that  ho  has  not  funds  to 
satisfy  it    C.  P.  Ilte5. 

"  Tho  party  obtaining  the  judgment  may  thereupon  make  a  motion  to 
the  court;  that  the  curator  or  executor  shall  bo  compelled  to  prove  the 
truth  of  his  declaration  by  filing  In  court,  within  a  time  to  bo  speclfiM,  a 
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brid  statement  of  his  condition  as  administrator  or  executor  vith  re- 
gard to  the  Boid  sncceaeion."    C  P.  1056. 

"If  tlio  curator,  testomontary  sxectitor,  or  administrator  retnaes  or 
neglects  to  pay  the  amount  for  wtilch  jodgment  has  been  rendered  In 
one  of  the  raodefi  pointed  out  In  the  preceding  artieJes,  or  if  he  falls  to 
prove  that  ho  has  no  funds  in  his  hands  Delonging  to  the  succession,  the 
party  in  whoso  favor  the  judgment  was  rendered  may  take  out  on  exe- 
cution against  him,  under  which  ins  property  to  a  sufScient  amount  to 
pay  the  debt  sliall  be  seized  and  sold."    C.  P.  1057. 

In  Lobit  vs.  Castille,  14  An.  779,  this  court  held,  that  where  an  adtnln- 
Istrotor  against  whom  a  judgment  lias  been  rendered  falls  to  prove  that 
he  has  no  funds  in  his  hands,  the  creditor  may  take  oat  execution 
against  such  administrator's  individual  property,  but  to  do  so  it  is  nec- 
essary that  the  Judgment  should  be  notified  to  him  and  a  role  taken  on 
him  in  lus  official  capacity.  "  Tliat  where  the  remedy  la  resorted  to  of 
having  the  administrator  dismissed  from  office  and  sentenced  to  pay  in- 
terest and  damages,  he  settles  with  bis  successor  In  office,  and  not  with 
the  creditor  who  has  provoked  the  dlsmlseaL  The  re$;ular  mode  by 
which  an  ordinary  creditor  is  to  obtain  payment  of  his  Judgm^it  against 
an  estate  Is  coneurnaitly  with  other  creditors.  Tliis  implies  tliat  an  ac- 
count and  tableau  of  distribution  should  be  filed,  wherdn  each  creditor 
may  be  classed,  in  order  that  he  may  receive  his  porUoa  of  the  funds  In 
the  hands  of  the  administrator.  Where  a  creditor  declines  to  pursue 
the  ordinary  remedy,  and  pursues  the  administrator  personally  by  a  re- 
sort to  the  penal  provisions  of  the  law,  he  must  bring  himself  within 
them  before  ho  can  demand  the  penalty.  The  ciaasiflcation  and  order 
of  payments  referred  to  in  the  C.  P.  993  is  that  mentioned  in  a  preceding 
article,  988,  and  the  case  is  contemplated  where  the  administrator  has 
funds  and  is  ordered  to  pay  the  some  to  the  creditor  according  to  their 
rights,  and  not  a  case  where  the  funds  are  not  in  the  hands  of  the  ad- . 
ministrator  at  l^e  time  of  such  closelflcatlon." 

Jn  Iiockhart  vs.  Wall,  Administrator,  14  An.  273,  where  the  defendant 
failed  to  comply  with  the  order  of  the  clerk  requiring  him  to  fllo  an  ac- 
.  count,  and  plalntilT  Instituted  suit  to  moke  the  defendant  personally 
liable  for  falling  to  file  the  account  and  for  falling  to  inlorm  the  sheriff 
whether  ho  had  funds  to  pay  the  debt,  this  court  said:  "We  are  not 
aware  of  any  law  which  renders  the  administrator  personally  liable  for 
the  debt  on  liia  mere  neglect  to  comply  with  the  ex  parte  order  of  the 
clerk  to  file  his  account,  and  as  the  law  has  not  denounced  the  penalty 
claimed,  we  can  not  maintain  this  ground  as  the  basis  of  the  action. 
•  •  •  *  There  woe  no  decree  against  the  administrator  to 
pay  over  any  sum  of  money  to  the  plaintiff  or  any  one  else;  for  the 
clerk  was  without  judicial    power  to  do  more  than  homolr^te  the 
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account  Aa,  therefore,  the  detendaut  held  no  judgment  ordering  the 
idminisdstor  to  pay  him  any  sum  of  money,  the  noUflcation  ot  the 
clerk's  order  homologating  the  acoount  was  sai  idle  ceremony,  wbitdi 
could  not  produce  the  serious  result  ascribed  to  IL" 

Here  the  only  complaint  agalust  the  defendant  Is  th^t  she  had  not 
filed  her  account  as  required  by  law,  and  she  has  not  paid  plaintUT  out 
of  (he  funds  in  her  huids  the  amount  of  the  claim  acknowledged  by  her 
B3  administrattix  of  the  succession  of  E.  R  Kittredge,  These  are  the 
only  material  facte  alleged  in  the  petition  upon  which  plaintiff  bases  her 
demand  for  a  (udgment  against  the  defendant  personally.  And  these 
facte,  on  the  plea  that  the  petition  discloses  no  cause  of  action,  must  be 
takta  as  true.  The  conclusion  of  law,  set  out  in  the  lengthy  petition  of 
l^aintif^  that  from  these  facts  the  defendant  has  forfeited  her  bond  and 
laid  herself  liable  peisonatly,  ore  not  to  be  taken  aa  true,  nor  have  they 
any  bearing  tn  the  case. 

We  have  then  admitted:  The  def^idant,  as  administratrix,  acknowl- 
edged plaintJiTs  debt  of  eight  thousand  dollars  several  years  ago;  she 
not  only  n^lected  to  pay  it,  but  she  foiled  to  Ole  an  account  within 
twelve  months,  and  was  diemiseed  for  thus  falling  to  file  her  account  at 
(he  instance  of  plaintiff: 

niie  is  the  propoettion  disclosed  in  plalntUTs  petition,  upon  which  the 
defendant  Is  sought  to  be  made  personally  liable.  Docs  it  wairuit  the 
WDclusion  that  the  defendant  is  liable  ?  Does  It  disclose  a  cause  of  ac- 
tion? I  think  not.  I  can  see  no  legal  obligation  to  be  enforced  by  the 
crart  The  decisions  in  the  fourteenth  Annual  to  which  I  have  referred 
arc  very  clear  on  this  point  The  language  of  this  court  in  those  cases 
waa  — 

'We  are  not  aware  of  any  law  tchuih  renders  the  administralor  pergon- 
oBy  tuAle  for  the  debt  on  his  mere  neglect  to  cojnplyivWiOie  ex  parte  order 
of  Ike  clerk  to  JUe  hia  acoount,  and  as  the  laib  Itag  not  denounced  the 
venaily  claimed,  we  can  not  maintain  this  ground  as  tlie  basU>  of  tlui 

"  That  where  the  remedy  i8  resorted  to  of  having  the  administrator 
likmaiedfrom  office  tuid  sentenced  to  pay  inttvcst  and  damages,  he 

latlet  with  his  successor  in  office,  and  not  with  the  creditor  wito  has  pro- 
voked the  dismissal 

"The  regular  mode  by  which  an  ordinary  creditor  is  to  obtain  payment 
o!  his  judgment  against  an  estate  is  concurrently  with  other  creditors. 
This  implies  an  account  and  tableau  of  distribution  should  be  filed, 
wherein  each  creditor  may  bo  classed,  in  order  that  ho  may  receive  his 
portion  of  the  funds  in  the  hands  of  the  administrator,  mere  a  creditor 
^^inea  to  pursue  the  ordinary  remedy,  and  pursues  the  adiniimtrator 
pmottaUy  by  a  resort  to  tite  penal  provisions  of  the  taw,  he  mast  bring 
Imueff  mlhin  them  bttfore  he  cnn  demand  the  penalty." 
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In  tho  case  at  bar  pjjiintiff  made  no  applioation  to  enforce  tbo  collec- 
tion of  her  debt  in  either  o(  the  modes  indicated  in  the  articles  ol  the 
Code  ot  Practice  to  which  I  have  referred;  no  order  was  rendered  re- 
quiring the  defendant  to  pay  the  debt;  the  defendant  simply  neglected 
to  fllo  hor  account  within  twelve  months,  and  she  Incurred  the  penalty 
prescribed  by  law— she  was  dismissed  from  office.  The  law  does  not 
prescribe,  as  an  additional  penalty,  that_an  administrator  discharged  for 
this  cause  shall  become  personally  liable  for  the  debts  of  the  deceased. 
Where  tho  law  has  not  denounced  this  penalty  for  the  failure  of  an  ad- 
ministrator to  file  an  account,  this  court  oi^ht  not  to  enforce  it,  because 
it  is  the  duty  ot  a  court  to  enforce  obligations,  not  to  make  them.  If 
the  law  has  not  prescribed  the  penalty  there  is  no  obligation  arising  by 
operation  of  law  in  relation  thereto;  there  is  no  obligation  to  be  enforced 
by  tho  court.  The  dismiflsal  of  defendant  from  the  office  of  adminis- 
tratrix of  the  succession  of  her  late  husband,  E.  E.  Kittredge,  for  failing 
to  file  her  account  within  twelve  months  did  not  of  itself  impose  on  de- 
fondant  the  legal  obligation  to  pay  the  debts  of  his  succession  or  bind 
her  individually  to  pay  them.  The  obligation  of  defendant  to  plaintiff 
in  regard  to  the  claim  of  tho  latter  against  the  succession  of  E.  E.  Kitt- 
redge was  no  greater  the  day  after  defendant  was  destituted  than  it  was 
the  day  before.  What  was  her  obligation  before  she  was  destituted  ?  It 
was  to  pay  the  debt  of  piiriutiff  out  of  the  large  amount  of  funds  in  her 
hands  belonging  to  the  succession  {one  hundred  and  ninety  thousand 
dollars)  the  omount  of  the  price  of  tho  adjudication  of  tho  succession 
property  to  heraelf ;  and  this  pajTnent  she  was  bound  to  make  concur- 
rently with  other  creditors  by  applying  for  a  convocation  of  creditors 
■  in  the  manner  provided  by  law.  Plaintiff,  however,  declined  to  resort  to 
the  ordinary  remedy  for  collecting  her  debt  from  the  administratrix,  and 
she  now  seeks  to  make  the  destituted  administratrix  personally  liable  by 
a  resort  to  the  penal  provision  of  the  law;  but  by  the  provisions  in  the 
fourteenth  Annual  this  can  not  be  done,  because  plaintiff  has  not 
broTTght  herself  within  tlie  requirements  ot  those  provisions  and  she  con 
not  "demand  tho  penalty."  Plaintiff  did  not  require  a  tableau  of  distri- 
bution; she  did  not  oBtain  a  judgment  directing  defendant  to  pay  the 
amount  ot  her  debt;  she  did  not  notify  a  judgment  to  defendant  and  by 
rul»  require  defendant  to  pay  it  out  of  tho  iai^e  amount  ot  succession 
fnnda  on  hand.  Failing  to  comply  with  these  provisions,  plaintiff  can 
not  demand  as  a  penalty  that  defendant  shall  bo  made  liable  for  tho 
debts  ot  the  deceased.  The  administratrix,  who  was  discharged  merely 
lor  tailing  to  account,  in  my  opinion,  is  only  liable  to  account  to  her  suc- 
cessor in  offlco,  and  not  to  any  creditor,  for  tho  large  amount  ot  succes- 
siori  funds  remaining  in  her  bands  according  to  all^fatdons  of  plaintiflC 
But  plaintiff  insists  that  defendant  has  forfeited  her  bond,  and  thrare- 
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tore  recovery  may  be  had  In  this  action.  This  ia  a  condUeion  of  law 
wbit-h  is  not  admitted  by  the  plea;  there  i8  no  cause  of  action  diBelosi-d 
in  the  petition. 

The  (acta  alleged  by  plaintiff  are  for  tho  purpose  of  this  trial  as- 
sumed to  be  true.  But  those  facts,  if  true,  under  tho  authorltiea  I  have 
qaoted  do  not  warrant  the  cont^luaion  that  tho  defendant  is  personally 
liable  to  plaintift  for  the  debt  of  eight  thousand  dollars  owing  by  tho 


The  facts  that  defendant  with  one  hundred  and  ninety  thousand  dol- 
lars in  hand  l>eloDglng  to  the  succession,  tho  Jirice  o(  the  profwrty  a<l- 
judicaWd  to  herself,  refused  or  neglected  to  pay  plaintiff  the  amount  of 
the  acknowledged  debt,  and  failed  to  flle  an  account  within  twelve 
months,  if  admitted,  would  not  justify  tho  conclusion  that  defendant 
had  incurred  personal  liability  for  the  debts  of  her  husbaniL  But  tho 
plaintiff  asserts  in  her  brief  that  the  suit  is  based  on  the  bond,  and  tho 
vioiated  obligation  thereof  is  the  cause  of  action. 

J  do  not  find  that  the  suit  is  on  the  bond  of  the  adtuinistratris.  But 
that  is  immaterial.  For  it  the  allegations  of  the  petition  bo  ailmittud, 
and  they  are  not  sufficient  to  fls  tlie  personal  liability  of  tlie  defcudunt, 
plaintiff's  action  must  fail)  the  court  can  give  no  relief.  If  the  law  bo 
that  an  administratrix,  who,  with  ample  funds  in  hand,  has  merely  foiled 
to  pay  an  acknowledged  creditor  and  has  also  failed  to  flic  an  account 
within  twelve  months,  ia  not  rendered  thereby  personally  liable  for  tho 
<tebts  of  the  deceased,  then  there  is  no  legal  obligation  tltat  con  bo  en- 
forced against  such  administratrix,  it  matters  not  what  bond  or  otiier 
writJDg  plaintiff  may  assert  is  the  basis  of  the  suit. 

The  surety  on  the  bond  ia  not  sued. 

The  bond  does  not  enlarge  the  individual  responsibility  of  the  admin- 
istratrix. Tho  law  r^ulatee  that.  Tho  bond  is  the  security  which  she 
gives  for  tho  faithful  discharge  of  the  duties  imposed  by  law.  It  ia  in- 
twided  to  respond  for  the  penalties  or  liabilities  imposed  by  law  on  tlio 
administratrix. 

If  in  the  case  at  bar  the  law  does  not  impose  the  penalty  of  personal 
liability  under  the  facta  stated  in  the  petition,  tho  circumstance  tluit  tlio, 
bond  is  asserted  to  be  the  baais  of  tho  action  will  not  strengthen  tho 
case  or  make  out  a  cause  of  action. 

It  those  decisions  in  tho  fourteenth  Annual  can  bo  reUed  on  as  truo 
eipositiona  of  the  law,  ond  they  seem  clearly  to  conform  to  tho  tcxtuiU 
provisions  of  tho  Code  of  Practice,  plaintiff  has  no  causo  of  action 
against  the  defendant,  admitting  the  facts  stated  in  the  petition  to  bo 
tine,  because  the  complaint  is,  defendant,  with  ample  succession  funds  in 
band,  tailed  merely  to  pay  plaintiff,  an  acknowledged  creditor,  and 
aliw  [ailed  to  file  au  uceuuut  within  twelve  montiia,  for  which  she  was 
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'  destituted.  These  facts  are  not  sufficient  to  render  defendant  person- 
ally liable  for  the  debits  of  her  husband. 

PlaintiET  reliea  on  the  decdsione  in  5  M.  629;  8  N.  8.  510;  5  L.  322;  8  Ii. 
ail;  11  L.  329;  16  L.  72;  19  Ii.  383.  These  decisioas  relate  mainly  to  the 
jurisdiction  of  the  court  and  to  the  liabiUty  qt  sureties  on  the  bonds  of 
curators  and  administrators.  In  not  one  of  them  do  1  find  a  case  dis- 
cloeed  like  the  one  at  bar.  Those  decisions  do  not  conflict  with  the 
cases  which  I  have  quoted  from  the  fourteenth  Annual;  nor  do  thoy 
affirm  that  where  the  ailegations  fail  to  disclose  a  cause  of  action  aguinat 
an  administratrix  personally  the  statement  in  the  petition  that  the  ad- 
ministratrix has  forfeited  her  bond  or  tho  aasertioQ  in  the  brief  that  the 
suit  is  on  the  bond  will  strengthen  tho  case  or  give  a  cause  of  action. 

In  my  opinion  the  learned  Judge  a  quo  did  not  err  In  dismissing  tho 
suit  on  tho  plea  that  tho  petition  discloses  no  causo  of  action.  I  there- 
fore dissent. 


CONSOUDATED  ASBOCIATKAI  OV  THE  PtAMTEBS  OF  LOUIBIAHA  TS.  EmUANHICL 

Cbol. 

It  is  reaulrod  br  tbe  inw  that  the  affidavit  to  the  abBence  of  the  district  judeobo 
mado  by  plaiDtilT.  his  aROut.  or  attorner.  Hi^^e  it  waa  modeby  theplalntlfo' 
attorney.  This  tulflUs  the  requlrameat  ot  tho  law.  After  havine  alKaed  tho  pe- 
tition ns  nttoruoy.  tt  was  not  nooesaary  that  ho  ehuuld  rultoratc  hla  capacity  In 
the  affldavlL 

It  has  repiiatedly  been  hold  that,  as  resardu  tho  executory  prooeee,  this  oaurt  will  not 
look  beyond  tbe  authority  ol  tho  act  upon  which  the  Bat  issaod. 

APPEAL  from  tho  Fifteenth  Judicial  District  Court,  parish  of  La- 
fourche. Knobiocli,  Parish  Judge,  acting  in  the  absence  of  the  Dis- 
trict Judge.  J.  Lavergne,  for  plaintifte  and  appellees.  John  8.  BUliit 
and  E.  W.  Blake,  for  defendant  and  appellant 

MoitsAN,  J.  Joseph  Morran  and  wife  mortgaged  by  public  act  a  ceri^in 
property  to  the  plaintiff.  The  mortgage  was  executed  on  the  elev- 
,enth  of  June,  1829.  The  property  passed  through  various  convey- 
ances to  several  parties,  untU  it  came  into  the  defendant's  posscssioD, 
when  it  was  seized  under  executory  process.  In  all  of  the  acts  of  trans- 
fer plnlntifls'  right  of  mortgage  was  acknowledged. 

Defendant  appeals  from  the  order  of  seizure  and  sale  on  various 
grounds.  But  If  plaintiffs  had  the  right  to  seize  the  property  In  what- 
ever hands  It  might  bo  found,  and  the  original  act  of  mortgage  ia  au- 
thentic, and  the  debt  is  still  due,  the  objections  of  the  defendant,  except 
OS  regards  the  right  of  the  parish  Judge  to  issue  tho  flat,  need  not  be 
considered. 
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CoQBulldated  Aasoolatlon  ol  tho  Plonlers  of  LDulslana  vs.  Choi. 

The  objeetiun  to  Uio  laauing  of  the  order  o(  twizure  and  sale  is,  that 
the  affidavit  to  the  absence  of  the  district  judge  is  not  made  by  plaintiflls, 
or  by  ooy  one  styling  hims^  their  agent. 

The  petition  is  signed  by  "  J  Lavergne,  attorney  (or  poUtionere."  Tha 
AffldtTit  to  the  al»ence  of  tho  district  judge  Is  signed  by  J.  I^veigne. 
It  is  lequired  t)y  the  law  that  the  affidavit  to  the  absence  of  the  district 
Judge  be  made  by  the  plaintiff  his  agent,  or  attorney.  Here  it  was  made 
by  tho  pluiutlfb'  attorney.  This  fulflUa  the  requirement  of  the  law. 
After  having  signed  tho  petition  as  attorney,  it  was  not  nogossary  that 
he  ehuuid  reiterate  his  capacity  in  the  afiBdavit 


On  the  Mebits. 

We  have  repeatedly  held  that,  as  regards  tho  eieeutory  process,  wo 
wSi  not  loolt  boyond  tho  authenticity  of  tho  a«t  upon  wtiiuh  the  Out 
issued  Hero  tlic  act  is  authentic  Ttie  owtters  set  up  lu  dtifensu  liuro 
oin  Dot  be  uiged  on  an  appeal. 

Juilgnient  alfirnicd. 

Id'hcadug  refused. 


State  kx  bel.  U.  Uobqan's  Sons  vs.  the  Boaru  of  tdQUiDAXonB. 

Thcauo  of  tho  Slate  of  Lou  JBlana  V8.  tho  North  LouialitDu  and  Toxos  Rftilrond  Com- 
pany, as  An.  p.  ts.  diBixwMor  thoiirtaont  one,  and  lu  that  coaothiB  oourt  held 
(hat  Ib<!  Htotc  baa.  by  tnablDx  the  net  Ku.  IIW  <j[  IWH  tho  ba&la  ol  ita  suit,  reeoK* 
Blzed  and  afflrmed  Its  cnastltutiunallti'  la  roffurd  to  tho  ndciiilaui  ways  nod 
means  provided  foe  the  payment  o(  thoenrronttntureat  ond  tho  principal  ot  the 
bands,  and  It  also  buld  that  the  net  No.  3^  uf  idT'J  woa  not  unuoaetltutloDal. 

APPfiAL  from  the  Superior  District  Courii,  parish  of  Orleans.    Haw- 
king,  3.    B.  F.  Joitaa,  for  relators  and  appellees.    A.  P.  Field,  Attor- 
ney' Oeneral,  and  J.  ^.  A.  Felknos,  for  reepondcnts  and  appellants. 

TikLiAPEano,  J.  Tills  is  a  proueoding  by  mandamus  token  against  tho 
Bowd  of  Liquidators,  known  as  the  Funding  Board,  to  compel  them  to 
toDd  bonds  issued  to  the  North  LoulaloDa  and  Texas  Railroad  by  tho 
State  under  authority  of  act  Na  108  of  1868,  approved  September  26, 
1868.  The  relators  aver  that  they  bold  thee©  bonds  to  the  amount  of 
tllO,000.  The  Funding  Board  declined  tuktng  action  on  the  appiication 
of  the  relators  to  fund  these  bonds,  on  tho  ground  that  by  the  provisions 
of  the  supplemental  funding  act  passed  at  the  extra  session  of  1875 
(act  No.  11  of  the  extra  session)  the  Board  of  Liquidators  were  prohib- 
iled  from  funding  these  bonds  until  their  validity  should  be  established 
by  &  final  judldal  dccrea    The  Judge  a  quo  Issued  lui  alternative  writ 
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of  maDdnmuB,  to  which  the  Attorney  General,  on  the  part  ot  the  Fund- 
ing Board,  reepondod  by  general  denial  and  the  averment  that  the  a<!t 
No.  106  ol  1868  Lb  In  violation  o(  artiele  114.  of  the  (X>nBtitution,  and  cail» 
lor  strict  proof  ot  the  relators'  allegationa.  He  pmye  that  the  m&nda- 
muB  bo  refused,  and  the  writ  diamlfised  at  relators'  contB,  Judgment 
was  rendered  making  the  writ  perpetual,  aod  ordering  the  Board  oC 
ZJquidatoiB  to  receive  lutd  fund  the  relators'  bonds  In  conlonnity  with 
law,  Od  the  part  ot  the  Funding  Board  the  Attoniey  Goueral  prose- 
cutes this  appeal. 

In  the  ease  of  Uie  State  of  Lotnaiana  vs.  the  North  LoaiBiann  and 
Texas  Bailroad  Company,  25  An.  p.  65,  this  court  held  that  **  the  Stato 
•has,  by  making  the  act  No,  108  of  1868  the  ba^  of  ibaeuit,  reti^uized 
and  afltoued  its  tnnstitutionality  in  regard  to  the  adequate  ways  and 
means  provided  for  ttie  payntent  ot  the  current  intereet  and  the  prin- 
cipal of  the  bonds."  By  this  dedsion  also  we  held  the  a(.-t  No,  97  of  1872 
was  not  unoonstitutionaL  "We  think  the  decision  in  tiiut  case  disposes  of 
the  one  before  us.  In  that  cuso  the  State,  having  made  the  act  No.  108 
of  186B  tho  basis  of  Its  action,  afHrmed  its  validity,  and  cau  not  now 
question  It.  See  the  case  of  tho  State  vs.  Bichard  Taylor,  recently  de- 
cided. 

It  1b  theretoro  ordered  that  the  judgment  appealed  from  &e  affirmed 
with  costs. 


MoBOAH,  J.,  dUdetiting.  I  do  not  think  that  the  ease  at  bar  Is  governed 
by  the  dctttsion  of  the  case  of  the  State  vs.  the  North  Louisiana  and 
Texas  Balb-oad  Company,  2B  An.  p.  66.  I  do  not  find  from  an  attentive 
perusal  of  the  opinion  thei-eln  pronoimi-ed  that  the  eonBtitutionality  of 
tite  act  No.  106  of  the  acts  ot  1868  was  therein  pnt  at  Issue  or  passed 
upon.  The  court  said  that  "the  defense  rests  solely  upon  the  act  No, 
97  of  1872."  The  court  also  said  :  "This  Is  a  eontroversy  between  the 
State,  which  issued  the  bonds,  and  the  n^lroad  company  for  whose  ben- 
cflt  they  were  issued,  and  the  hotdere  of  the  bon<.l8  and  their  lights  are 
not  before  us.  Nor  is  there  any  claim  betoro  as  to  eufort]«  the  payment 
ot  any  of  said  bonds." 

The  all^^tlon  in  the  petition  In  that  the  bonds  which  relatore  wish  to 
have  funded  are  good  and  valid  obligations  of  tlie  State,  issued  in  ac- 
cordance with  legislative  authority  and  in  compliance  with  prescribed 
copdltions,  and  that  they  were  bought  by  the  pi-cseut  holdera  in  open 
market,  and  for  a  gni^d  and  valid  consideration. 

The  aoBwer  denies  generally,  pleads  that  the  ad  No.  108  of  the  acts  of 
18G8  is  uncoDstitutioual,  and  calls  for  strict  proof  of  tlie  Hllegtvtions  con- 
tained in  the  petdtion. 

The  issue  joined  then  was — 


NEW  OHLEAN8,  FEBRtlART,  1876. 


1.  Uorsan'B  Soiib  vb.  Board  nt  Lliiuidntorn. 


fliBt-Th&t  the  obligations  are  valid  obligBtiooa  of  tba  State :  and 

Second— That  relators  bought  them  in  open  market,  before  maturity, 
asd  tor  a  good  and  valid  consideration. 

Rdafors  held  the  aflinnatjve  of  this  iesue,  and  they  were  bound  to 
eBtoblish  it  They  have  not,  in  my  opinion,  d'me  so.  I  find  no  evidence 
in  the  record  to  show  vfaen  they  boiif^t  tJie  bonds,  or  how,  or  that  they 
gave  any  consideration  for  them.  Fuling  In  tills,  I  think  thdr  suit 
should  be  dtemissod. 

Beheuing  refused. 


John  G.  Kebli  &  Co.  vb.  T.  L.  Aibet  &  Ca 

The  dcTentents  riwlved  thn  draft  sent  to  thorn  tiir  oo1ln;t['>n.  onwpted  the  tfcawsf, 
but  fallnd  to  bavo  protest  mode  and  notlctt  xlvoti  na  It  «m  their  duljr  to  do.  It  Is 
BhnsD  that,  at  the  time  tlin  draft  wan  presently,  the  drawees  had  (undB  of  the 
drawer  tn  thefr  hands,  and  Ihntthe  next  day  thor"roeelved  frum  hlw  BHhIpmenC 

ItwHethp  duty  of  detflndanta,  bh  the  BKents  of  Dial oti lis.  Co  have  promptly  (Kted  In 
nuElntc  Drot«al8  to  be  made  and  notloee  rIvad,  cepoi-iBlly  to  the  drawer  of  tho 
draft  f  n  order  to  hold  h<m.  bat  by  their  laohee  the  plafntlffB  hare  lo«t  their  re- 
<vnr«e  Bttalnut  him  upon  tha  draft. 

APPEAL  from  the  Fourth  District  Court,  parish  of  Orleans.    Lynch,  J, 
Merrick,  Race  £  Fouler,  for  plaintifb  and  appellants.     Hayn  <£  Xeut, 
tor  defendants  and  appellees. 

Tauatebbo,  J.  The  defendants  are  sued  for  one  thousand  dollars, 
with  interest  from  twenty-fifth  December,  1871,  which  indebtedness  the 
plaintilb  allege  to  have  arisen  from  this  cause  :  They  aver  that  in  the 
espscity  of  executoru  of  D.  S.  Stacey,  deoeased,  they  were  the  legal  hold- 
ers of  a  certain  draft  tor  one  thousand  dollars,  drawn  on  the  eighth  of 
December,  1871,  by  A.  N.  Gould,  on  Garrett,  Craig  &  Co.,  In  favor  of  the 
plaintifb,  payable  five  days  after  sight;  that  they  transmitted  the  draft 
to  their  merehaDte  and  agents  in  Now  Orleans  with  instructions  to  pre- 
Boit  and  i^llect  it,  and  to  place  the  proceeds  to  the  credit  of  the  estate  of 
D.  B.  Stacey  on  their  books,  and  that  they  accepted  the  agency.  They 
aver  that  their  merchants  received  the  draft  in  due  time,  but  that  they 
Med  to  present  it  for  acceptance  and  payment  in  proper  time,  and  failed 
to  have  it  duly  protested  for  non-acceptance  and  non-payment,  and  to 
have  due  notice  given  to  the  parties  for  the  protection  of  the  rights  of 
tiie  petitioners  and  others;  that  by  this  neglect  the  petitioners  have  lost 
their  recourse  against  the  drawer  of  the  draft,  and  have  to  seek  their  re- 
cuoise  against  the  defendants,  who  have  become  liable  to  tho  plalntUb 
tor  the  amount  of  the  said  draft. 
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The  defendants  excepted  that  plaiutlRls  have  no  caoee  of  actdon  against 
ihem,  and  aoswer  by  general  denial 

Judgment  WDS  rendered  in  favor  of  the  dpfftndants,  and  plaintlflb  ap- 
l>e^ed. 

The  case  turns  mainly  on  qnestioas  of  (act.  We  have  examined  the 
evidence  without  being  able  to  lind  anything  to  enable  us  to  concur  with 
the  judge  a  qtio  in  rendering  judgment  in  favor  of  the  defendants.  Thoj 
rooeived  the  draft  sent  to  them,  accepted  the  agency,  but  foiled  to  have 
prot«8t  made  and  notice  given  as  it  was  their  duty  to  do.  It  is  ^own 
that  at  the  time  the  draft  was  presented  the  drawees  had  funds  of  tho 
drawer  in  their  hands,  and  that  the  next  day  the;  received  from  him  a 
shipment  of  cotton.  It  was  the  duty  of  defendants,  as  the  agents  of  plain- 
tiff, to  have  promptly  acted  in  causing  proteeta  to  be  made  and  noticoB 
given,  especially  to  the  drawer  of  the  draft,  in  order  to  hold  him,  but  by 
their  laches  the  plaintUfe  have  lost  their  recourse  ag^nst  him  upon  the 
draft    19  La.  370;  10  Martin  707;  8  L.  66-2;  11  Sob.  US. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  annulled 
and  reversed.  It  ia  further  ordered  that  the  plaintiff  recover  from  the 
defendants,  in  nolidu,  viz.:  from  T.  L.  Airey,  A.  T.  Jaoln,  and  O.  Thomes, 
composing  the  commercial  firm  of  T.  L.  Alrcy  &  Co.,  the  sum  of  one 
thousand  dollars,  with  legal  interest  from  the  twenty-fifth  of  Dociinber, 
1871,  and  costs  of  suit  in  both  courts. 

Rohenring  refused. 


John  H.  PuutuNTfi  &  Bons  vh.  John  Krmp,  Jr.;  J.  H.  Oolksoe,  C.  Ij. 
Chase,  I.  Vf.   Arthctr   &   Co.,   QA»NinaRE»;  I.  W.  Hoham,   Inter- 

VENOn. 

It  BoomB  eloarthat  thoro  wrs  no  oBfectivo  seizure  in  this  (wic.  To  mnte  a  vnltil  wlz- 
uro  of  a  noicotlablfi  note  under  tho  circumntances  at  this  onso.  It  waevescniirU 
that  thp  ehcrlff  dliuuld  liavo  taken  tictuaJ  corpofal  poBseesion  of  it, 

APFEAL  from  the  Fifth  District  Court,  parish  of  Orleans.  LMumimt, 
J.  W,  H.  Hunt  and  Jamea  Lingnn,  for  plaintifb  and  appellees. 
Jiantlolph,  fHnglelim  iB  Brotmie,  for  gamifihees,  appellant.  Breinix,  Fen- 
iier  £  Hall,  for  intcrvenor,  appellant. 

HowMJ^  J.  The  plaintillH,  having  judgment  against  tho  defendant, 
Kemp,  issued  garnishment  process  against  I.  W.  Arthur  &  Co.  and 
J.  H.  Oglesby  and  C.  L.  Chase  as  the  assignees  of  Arthm-  &  Co.  The  au- 
swers  of  tho  garnishees  show  that  tho  Arm  of  Arthur  &  Co.  owed 
defendant,  Kemp,  *1112  70  for  services  as  clerk,  and  in  settlonient  gave 
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bim  their  two  not^e  in  negotiable  form  lor  the  amount,  and  that  dcfend- 
ODt  with  the  other  creditors  accepted  the  aaeigDinent.  of  the  assets  of 
the  flrm  before  service  of  this  proceediDg,  and  three  o(  the  cr*(ditore, 
iDcludJDg  Oglesby  and  Chase,  were  i-hosen  to  settle  u])  the  aflturs  as  a 
committee  or  agents  of  the  iTeditora,  but  they  did  not  know  who  ht'ld 
tie  notes,  the  holder,  however,  being  entitled  to  the  payment  of  the 

The  plaintifb  moved  for  judgment  against  the  garnishees  or  their  au- 
moB,  and,  the  rule  being  made  absolute,  the  garnishees  appealed. 

It  aeems  clear  that  there  was  no  eftei'tive  seizure  in  this  case.  To 
maJ£C  a  valid  seizure  of  a  n^ptiablo  note  under  the  circumstanees  of 
this  case,  it  was  ossentJal  that  the  sheriff  take  actual  i-orponal  possos' 
sionofit.    See  UL.«9;  6  An.  531,  581;  19  An.  58. 

Under  this  view  of  the  ease  it  is  uunoceesniy  to  consider  any  other 
questions  presented. 

-  Itisthereforeordered  that  the  judgment  appealed  from  bo  reverse i, 
and  that  there  be  judgment  in  favor  of  the  defendants  In  the  rule  (gar- 
nishcca]  with  costs.    Flaintife  to  pay  costs  of  appeal. 


CmzESs'  Bans  of  Louisiana  vb,  'Widow  J.  C.  de  St.  Roues  et  al. 

InlhBfaaoiitlho  Pol  iee  Jury  o(  Wost  Balon  RowBopt  nl.  vb.  J.  T,  Duralilnot  M..M 
Au.  iru.  ami  in  the  msp  i>f  the  CifiKons'  Bnnk  ™.  LoiifB  Miih.  !i  An.  —  (hn  Idi'Mi- 
r»\  points  of  preecriplion  and  unironstllullo:;ality  wero  rolBcd  by  the  ilefcniiantB 
and  deciiteil  adversely.  Those  dficLiions  Uftvis  PsOililiflhed  a  prcfHidetlt  by  which 
the  pri*cnt  controversy  must  be  Rovernnd. 

APPEAL  from  the  Superior  District  Court,  parish  of  Orleans,  How- 
kim,  J.  A.  Htot,  for  plaintiff  and  appellee.  Samliola  &  Dmros, 
tor  defendants  and  appellants. 

Thjaperbo,  J.  The  bank  sues  on  stock  notes,  and  also  to  compel  the 
defendant  to  contribute  the  two  dollars  per  share  assessed  by  the  bank 
in  pursuance  of  the  act  of  March  11, 1873,  to  assure  the  prompt  pay- 
ment of  the  interest  on  bonds  of  the  State  issued  in  favor  of  the  Citi- 
zens'Bank, 

Tbe  defendants  enjoined  the  seizure  token  out  by  plaintifT,  and  main- 
bUn  that  the  bank  has  no  right  to  clium  either  the  stock  notes  or  the  eon- 
tiibution,  as  tbe  defendants  under  the  bank  charter  could  not  bo  legally 
required  to  pay  forthe  stock  or  stock  note  or  iiny  portion  thereof  prior 
to  tbe  expiration  of  the  charter  of  the  bank;  that  it  any  portion  of  the 
Kock  note  were  payable  at  any  time  during  the  existence  of  the  charter 
the  bondholders  themselves  are  the  only  parties  who  could  lawfully 
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cl^m  the  payment  or  enforce  the  paymeat  of  the  stock  notes  by  execut- 
ing oxocutoiy  prrx'ess  under  the  mort^jpige  or  otherwise;  that  the  pay- 
ment by  dofondanfs  of  the  contribution  would  be  no  discharge  of  their 
liability  to  the  bondholders  who  have  accepted  tlie  stipulation  jwHtr 
aiUrui  contained  in  the  charter  of  the  bank  and  other  acts. 

Defendants  contend  that  the  act  of  1873  in  relation  t<>  the  contribution 
of  two  dollars  per  share  is  contrary  to  the  prmialons  of  the  charter  of 
the  bank  and  violative  of  artlcJe  110  of  the  State  constitution  and  of 
the  analogous  article  of  the  constitution  of  the  United  States;  un»!on- 
stltutional.  In  other  words,  as  it  impairs  the  obligation  of  contracts. 
The  dcfimdants  plead  the  prcst'riptiou  of  five  and  ten  years  in  bar  of 
pliuntifTs  action  on  the  stock  not^-s. 

The  judgment  of  the  lower  court  dissolved  the  Injunction  and  was 
rendei'ed  in  favor  of  the  plaintiff. 

The  tleteudonts  appealed. 

The  points  contended  for  by  defendants  seem  to  have  been  doter- 
mineil  adversely  to  the  groimds  set  up  in  the  injunction  proct'oding  to 
sustain  them.  See  the  case  of  the  Citizens'  Bank  vs.  IjouIs  lliilb,  2!T 
An.,  not  yet  Mported, 

The  plea  of  proscription  can  not  be  sustained.  See  cose  of  PoUco 
Jury  of  Woet  Baton  Rouge  et  al.  vs.  J.  Y.  Duralde  ot  al.  2-2  An.  107. 

It  is  tlierefore  ordered  that  the  judgment  of  the  lower  court  be 
affirmed  with  eosta. 

BohcuriDg  refused. 


Nos.  4504,  461&,  4(!21. 
Anna  E.  Drouet  pr  au  ts.  FRASfois  IiACBOIS  and  C.  S.  Shwinet,  Sbebift. 

The  plointlfr  In  this  (wie  prayod  fnr  an  loiuaetifin  ta  provcnt  the  aherllT  and  pre- 
tisnUod  puri'hatwr  from  diBUirbiiiK  hor  poHHoeaion  of  property  whloh  shojjwnB. 
and  ttlsopmredtohnvotliedeod  which  heoHcrtfjitodetendant,  Lncroij,  declnrod 
null  and  void. 

The  «xi<eption  that  plointflf  cnn  not  carry  on  Ihle  suit  until  she  shall  hav^  tondered 
thn  nmount  ot  tho  prloo  paid  by  Ihn  piiri^haflar.  i?an  not  be  malntatniHl.  Bosidc« 
that  them  Is  no  nvfdenco  In  thi^  remrd  Chut  the  prlou  was  paid  to  the  judsmont 
cr«litor,  tho  principle  evoked  does  not  apply  t4>  a  suit  like  this.  whlL^i  le  not  an 
ad,lon  In  rovondicatlon  to  rc<Mvi!r  baok  property  sold  and  delivered  to  a  third 
parly.  Thin  is  an  oittion  to  prevent  the  oousummation  of  anill(4ral  and  void  mfo. 
U>  atop  the  Hherlff  and  othen  from  purpMrotlnK  a  wrong  aKHlnet  the  rlKht  of  the 
plaintiff,  by  ilfflpoesoeeiiiK  hnr  of  her  property  Illegally. 

APPEAL  from  tiic  Fifth  District  Court,  parish  of  Orleans.    rulbm>,  3. 
Thoman  J.  ('wiev  and  John  Bay,  for  plaintifb  and  appellants.    Ciiarlee 
Loitqiu;,  for  defendants  and  appellees. 

LiDEUHe,  C.  J.    By  consent  the  appeals  hi  tho  cases  numbered  1S04, 
4615,  and  4621,  have  been  eoneolldated  in  this  court. 


r 
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Tbe  plaintiff  allfgee  that  sho  Is  the  owner  of  iXTtain  real  estat^t  in 
Nev  Orlfaos,  vblch  is  In  her  poasesslon;  that  C.  B.  Sauvinet,  sheriff, 
dW  illegully  deed  under  a  pretended  adjudieation  untt)  rran9oi3  Laeroix 
Uw  said  property,  uc-ting  under  and  by  virtue  o(  two  alleged  JUtI  fiwian 
»Tits  in  a  suit  entitled  Wm.  McCiw^en  %-s.  Anna  E.  Drouot,  and  Geo. 
Purrcs  vs.  samf  defendanL  She  alleges  that  the  pretended  salo  or  a<1- 
JwlicatioD  is  null  and  void,  because  no  notice  to  appoint  appraisers  and 
DO  oppmlsetnent  was  ever  made,  as  contemplated  by  law,  and  that  the 
mid  property  was  adjudicated  as  aforesaid  for  a  sum  Rreatly  below  two- 
thirds  of  il«  value.  She  prayed  tor  on  injunction  to  prevent  the  shjiriff 
Bod  pretended  purchaser  from  disturbing  her  possoesion,  and  ti.>  have  the 
deed  to  Lotiroix  declared  null  and  void.  The  injunetion  was  grantc<], 
uui,  aa  motion,  was  set  aside.  The  objections  m^ed  against  the  injunc- 
tioD  are,  that  the  bond  is  not  for  a  sufRoient  amount,  that  the  sureties  aro 
not  Boiveat,  and  that  no  injunetion  could  Issue  till  the  plaintiff  had 
tendered  the  amount  of  the  price  of  udjudit^tion  to  the  pUR'haaer. 

The  bond  is  torthe  amount  flxml  by  the  judge,  and  tlic  surcticB  are 
ffiilvtttt  and  good  for  the  bond,  act-ording  to  the  evldcnco  in  this  rci-onl. 
Thf  other  objwtion  is  a  peremptory  exception  to  the  suit,  and  Will  bo 
noti<*d  hereafter. 

In  the  progress  of  the  cose  defendant  took  a  rule  ngoinst  plaintiff  to 
Bhow  cause  why  the  appcid  taken  by  plaintiff  f mm  the  j  udgment  dissolv- 
Inpc  his  injunction  should  not  l>e  dismisseil.  After  hearing,  the  rule  waa 
diBnilsaed,  and  the  defendant  took  an  appeal.  No.  41)15.  The  plaintiff  had 
a  right  to  appeal ;  the  bond  waa  for  the  amount  fixed,  and  the  »i'euriti(a 
are  good.  Lacroix  filed  an  exception  to  the  suit,  alleging  that  the 
amoiint  of  hio  bid  was  paid  by  him  to  the  shfrif^  and  by  the  sheriff  to 
tlie  judgment  crcditorB,  and  that  the  platutifF  i-an  not  earry  on  this  suit 
until  die  shall  have  tendered  the  amount  of  the  iirii-e  paid  as  atorosaid. 
Thia  same  exception  is  made  in  the  motion  to  dissolve  iK-fore  alludod  to. 
There  is  no  evidence  in  this  ret-on!  that  the  price  was  paid  as  alleged.  It 
t)  not  probable  that  the  price  has  been  paid  to  the  judgment  iTeditors, 
Inasmuch  as  the  property  has  not  been  delivered  unto  the  buyer. 

But  the  principle  invoked  does  not  apply  to  a  suit  like  this,  whieh  is 
not  an  action  in  revendlcation  to  recover  back  proiierty  Bold  and  deliv- 
fT«l  to  a  third  party.  This  Is  an  action  to  prevent  the  wnsumtnatiim  of 
an  Illegal  and  void  sale;  \a  stop  the  sheriff  and  others  from  perpetrating 
a  wrong  against  the  right  of  the  plaintiff  by  dispossessing  her  of  her 
property  illegally. 

Piuvee  allied  no  cause  of  oction.  Enough  has  bet>n  said  already  to 
diow  there  Is  no  merit  in  this  exception. 

It  is  therefore  ordered  and  adjudged  that  the  jurlgments  appealed 
from  by  plaintiff  be  reversed,  that  tho  injunction  Iw  reinstateit,  and  the 
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osceptjon  be  overruleil,  and  that  the  uase  be  retnuuded  to  be  tried  oa  the 
merits,  uucordiog  to  law,  the  defeudautB  to  pay  the  <x>eta, 

Howell,  J.,  ^aifettling.  There  are  three  appeals  takeo  in  this  ca»c,  two 
by  the  plaintiff  and  one  by  the  delendant,  P.  Lai^roii,  which  have  been  uon- 
BolidatLKl  in  this  court.  The  plaintiff,  Mrs,  Drouet,  instituted  this  suit  to 
aoDul  the  adjudication  ol  certain  property  belonging  to  her  made  by  tbo 
sheriff  to  P.  Lacrols,  under  writs  of  Jferi  facian  issued  in  two  suits 
iif^inst  her,  on  the  groun<lB  that  no  notice  of  appnusemeut  was  given  to 
hr^r,  no  appraisement  made,  as  contemplated  by  law,  and  the  iidjudicii- 
tion  was  made  for  much  leas  than  two-thirda  ol  the  value  of  the  said 
property,  and  she  obtained  an  injunction  eujoiniog  the  defendant,  La- 
croix,  and  the  sheriff,  from  attemptii^  to  evict  her  from  the  possession 
of  the  property.   Lacroii  moved  to  dissolve  the  injunctiou  on  the  grounds: 

First— That  the  securities  on  the  injunction  bond  are  not  good  aad  sol- 
vent, as  the  law  requires. 

Second — That  the  bond  is  insufficient  in  amount  and  informal. 

Third — That  no  euch  Injunetlun  could  issue  in  the  premises  until  plain- 
tiff hud  depiositod  in  »Mh  to  the  credit  of  defendant  the  amount  paJd  by 
defendant  for  the  purchase  price  of  the  property,  the  same  having  hwn 
used  to  pay  her  debts. 

He  also  filed  an  exception  as  an  answer  to  the  petition,  that  the  plain- 
tiff tias  no  right  of  action,  because  the  amount  of  the  adjudicaljon  was 
paid  to  the  sheriff  avcording  to  law,  who  paid  it  to  the  plaintiff  in  the 
two  executions,  who  were  mortgage  creditors  of  this  plaintiff,  ttous  pay- 
ing her  debts,  and  she  has  not  paid  or  tendered  the  same,  which  she  Is 
bound  to  do  before  instituting  a  suit  to  annul  the  adjudication.  Georgo 
Purves,  one  of  the  plaintifk  in  the  executions,  excepted  that  the  petition 
shows  no  cause  of  action  against  him.  The  injunction  was  dissolved, 
and  tho  plaintiff  appealed.  The  defendant,  Lacroli,  moved  in  the  lower 
court  to  set  aside  said  appeal,  ou  the  grounds: 

First — That  no  appeal  lies  from  said  judgment,  there  being  no  <.'»ao 
before  the  court 

Second— The  amount  o(  the  boud  is  insufBcient. 

Third — The  security  Is  not  good  and  solvent  as  tho  law  directs. 

This  rule  was  disroissed,  and  Lacrobc  appealed.  Ou  the  trial  of  Ida 
excepUoQ  to  the  petition  it  was  sustained  and  the  suit  dismissed,  and  tliu 
Iilaintiff  appealed  from  said  ruling. 

Tho  appeal  taken  by  l^croix  from  the  judgment  on  his  rule  to  set 
aside  the  appeal  taken  by  the  plaiutiiT  can  not  prevail.  The  only  matter 
wiiieh  the  lower  court  can  examine  after  an  appeal  is  granted  is  in  refer- 
ence to  the  BufBdency  of  the  surety  and  the  question  of  execution,  ami 
the  romcdy  for  error  in  his  ruling  on  such  subjocts  is  not  by  aiipeal. 


r 
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Ab  to  the  appeals  taken  by  the  plaintiff,  disposing  ot  that  on  tho  excep- 
tion disposes  of  the  whole  case.  She  oomploins  that  th«  e»3eption  was 
improperly  tried  when  she  was  not  present  not  represented.  If  this 
point  was  properly  reserved  so  as  to  be  examined  by  us,  the  record 
sbowsthat  the  exception  was  regularly  fixed  and  posted  for  trial,  and 
that  notices  of  trial  of  exceptionB  are  not  filven.  This  was  binding  on 
her. 

She  next  compbdns  that  tbere  is  no  evidence  in  t^e  record  to  sustain 
the  aliegatjons  of  tho  exception.  The  record  shows  that  the  oourt  heard 
the  pleadings  and  evidence,  and  wo  must,  I  think,  ^ther  dismiss  this 
sppc&l  because  the  record  is  incomplete,  which  will  leave  the  judgment 
in  force  ogoiuBt  the  plaintiff  or  presume  (which  is  ttie  more  r^ular 
(MOise)  that  the  judge  did  his  duty  and  rendered  the  judgm^it  on  sufD- 
dent  evidence.  See  16  L.  232.  The  Code  of  Practice  does  not  make  it 
«sseDtlal  that  the  aWdence  be  reduced  to  writing,  but  authorizes  either 
party  to  have  it  done  or  provide  a  statement  of  tacts.    Arts.  601,  602. 

The  primary,  principal  object  of  this  suit  is  to  annul  the  adjudication 
to  F.  Lacroix,  which  by  law  vested  the  titie  and  possession  in  him.  In 
New  Orleans  it  is  not  necessary  for  the  sherifT  to  take  actual  possession 
of  reftl  estate  to  efTect  a  valid  seizure  and  transfer  the  property  by  the 
adjudication.  In  this  cose  I  think  theadjudication  transferred  the  prop- 
erty and  the  legal  possession  to  the  adjudicatee,  and  the  presumption, 
to  addition  to  tho  evidence  on  the  exception,  is  that  the  sheriff  did  his 
duty  in  requiring  the  bid  to  be  paid  and  turning  it  over  to  the  plointltb 
in  the  executions.    Hence  the  exception  waa  properly  sustained. 

I  therefore  dissent. 


No.  5980.  :^." 

28      IStl. 

StiTK  OF  LomsiANA    VS.   EnwAsn  WASHinaTON,  aijas   Johubos,  uaab    '"    ***! 


The  plat  ol  a>iir«A>i«   at^itil  or  coneiet  lavMbe  mode  batnro  verdict. and  Is  not  allow- 

abloasBt{>^>ui>d  tor  a  newtrlaJ.  or  arr<»<t  of  iudKmont.  In  amutlon  In  arruHt  ol 
judKmEiDt.  the  party  Is  confluoJ  t'>  mnttcrs  ijiitont  i>ii  tho  rcourd.  and  can  not 
s*(>t  matUirs  aliiaulr  Ui  BapDort  it. 

It  mat  on  (nets  to  be  eBtabliabed 

unit. 

APPEAL   from    the    Superior    Criminal   Court,  parish    of   Orleans. 
Steele,  3.    A.  P.  Meld,  Attorney  General,  for  plaintiff  and  appellee. 
T.H.  Ferguson,  for  defendant  and  appellant 

HowEu.,  J.    The  defendant  having  been  found  guilty  on  the  charge  of. 
horary  In  tho  Superior  Criminal  Court,  moved  for  a  new  trial  on  the 
plea  of  autr^oui  tx/iivUi,  based  on  alleged  proceedings  against  him  in  the 
11 
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Flist  Distriot  Coort  on  an  InformationloF  larceny  committed  at  thes&mo 
ttme  as  the  burglary.  On  it&  trial  of  this  motion  the  plea  was,  by  con- 
sent, ooDBldered  ^ao  as  one  In  arrest  of  judgment,  and  It  having  been 
overmled,  utd  the  prisoner  seotraioed,  be  appealed. 

The  motion,  In  Its  twofold  character,  wae  properly  retneed.  The  plea 
of  auirtfoU  acquit  or  eonvUit  mast  be  made  before  Twdkt,  and  is  not 
allowable  as  a  gronnd  for  a  new  trial  or  arrest  of  judgment.  See  25  An, 
637,  and  autJioiitles  there  dted;  Wharton's  Criminal  Law  5t6;  Bishop's 
Criminal  Prooedore  580.  In  a  motion  in  arrest  of  judgment  the  party 
is  confined  to  matters  patent  on  the  record,  and  can  not  seek  matter 
dUunde  to  support  It    6  An.  SIO;  8  An.  613. 

If  the  plea  oould  be  a  grooud  for  new  trial,  as  it  must  rest  on  tacts  to 
be  established  this  court  would  be  without  jurisdiction  to  pass  on  it. 
See  11  An.  178. 

Judgment  aCBrmed. 


No.  4364. 

118  ^ffl8|  jqhk  l  Lewis  bt  al  va.  Bbbak,  Tbobn  &  Co.  kt  al. 

The  dlBtlllery  ocnnplalDod  ot  aaa  nulsKnce  la  this  naee  was  eBUblisbed  under  an- 
thorlty  from  the  cltf.  The  dofondonCa  are  in  cmrsnlt  of  a  lairtal  bnalDess.  and 
the  evldenoe  does  not  show  anytbltiK  to  warrant  the  concloeloD  that  they  are  not 
oonductluK  It  proEierly  and  with  n.  duo  regard  to  the  poUoe  lexulatlons  of  thaeltr. 

The  smoke  and  noise  may  dlstarb  the  tJlotntllRi,  but  it  te  nn  inconvenience  trom 
whloh.  under  the  provJBlDiiB  of  artli^e  M  ot  tiie  Bevlsed  Code,  they  can  not  be 
relieved. 

As  the  city  of  New  Orleane  authorized  the  eetablishmcnt  ot  the  distillery.  It  can  not 
be  presumed  that  It  is  in  violation  ot  its  police  regulations. 

APPEAL  from  the  Sixth  District  Ctourt,  parish  ot  Orleans.  Cooky,  J. 
T.  H.  Kennedy  &  CkiapeUa  and  Canonge  £  Ciaabat,  for  plaintiffs  and 
appellees.  Woolridge  d:  Tlioviau  and  A.  C,  Lems,  for  d^endants  and 
appellants. 

Wtit,  J.  The  plaintiCte,  who  are  property  owners  in  the  nel^borhood 
of  the  whisky  distillery  ot  defend&ats  on  Ferdinand  street,  bring  this 
suit  to  abate  the  operation  ot  said  wlUsky  distillc^ry  as  a  nuisanco 
and  to  recover  damages.  The  court  gave  judgment  enjoining  tJie  de- 
fondants  Irom  operating  said  distillery,  but  rejected  the  demand  for 
damages.  The  defendants  appeal,  and  the  plaintifl^,  joining  in  the  ap- 
peal, pray  for  an  amendment  of  the  judgment  so  as  to  allow  them 
exemplary  damages,  thoy  "waiving  only  actual  domagee," 

The  distillery  waa  established  under  authority  from  the  city.  The 
defoTidants  arc  in  pursuit  of  a  lawful  business,  and  from  the  evidence  wo 
find  nothing  to  warrant  the  conclusion  that  they  are  not  conducting  ft 
properly  and  with  a  due  regard  to  the  police  r^ulatlons  of  the  dty. 
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Tia  smoke  and  aotee  may  disturb  tbe  plalntifb,  bot  It  is  an  inoonven* 
tenoe  from  which  they  oan  not  be  relieved.  Article  669  of  the  Revised 
Code  proi^ee  tb&t "  it  the  works  or  inat«ilalB  of  any  manuIBctory  or 
otiter  operation  cause  any  iDOODvcolence  to  those  In  the  same  or 
nejgiiboilng  houses,  by  diffusing  smoke  or  nauseous  smell,  and  there 
be  00  servitude  established  by  which  tiiey  are  regulated,  their  suffer- 
ance most  be  determined  by  the  rules  <^  the  poUoe  or  the  customs  of 
theiHace," 

As  the  dty  of  New  Orieane  authorised  the  eetablbhment  of  the  djR- 
tilleiy,  we  can  not  presume  it  la  In  vidaUou  of  Its  polloe  rogulations,  14 
AD.34T. 

It  Is  therefore  ordered  that  the  judgment  herein  be  annulled,  and  it  ie 
decreed  that  plaintUb'  demand  be  rejeoted  with  eoots  of  both  oouits. 


Ok  Rsbxakino. 

Howell,  J.  After  a  careful  re-ezamlnaldon  ot  this  record  and  the 
attthoiltles  dted,  we  find  no  cause  to  change  our  concli»lon. 

It  la  therefore  ordered  that  the  decree  heretofore  rendered  by  us  In 
this  case  remain  undistuibed. 


HoBOAii,  J.,  (Hetenting.  The  distillery  in  question  Is  situated  hi  a  pop- 
oloufi  part  of  the  city.  The  inhabitants  in  Its  immediate  neighborhood 
are  quiet,  orderly,  and  meet  respectable  people.  Many  of  them  have 
occa^ded  the  houses  In  which  they  now  live  for  many  yeais.  The  evi- 
dence in  the  record  aatiefies  me  that  the  defendants'  distillery  is  to 
them  a  nuisance,  and  that  It  greatly  deterioraCefi  the  value  of  thdr  prop- 
erty. The  noise  ol  its  machinery  Is  heard  by  day  and  by  n^ht;  the  smoke 
from  its  chimney,  whm  the  wind  Is  from  a  certain  point  of  the  compass, 
tUle  thdr  houses,  blackens  tlie  walls  thereof,  soils  their  furniture,  settles 
upon  the  roofs,  whence  it  1b  carried  into  thedr  dstems,.  thus  pollating 
the  water  which  they  use  for  all  family  purposes;  the  nauseating  emell 
whidi  heated  grain  gives  out  Infects  the  air  which  they  breatha  What 
Is  this  but  a  nuisance  ? 

If  the  distillery  bad  berai  erected  and  was  in  operation  when  the  plain- 
tiff purchased  th^  property,  they  would  have  no  right  to  complin. 
Bat  they  did  not,  many  of  them  having  beeu  living  In  the  same  many 
7W8  before  the  distiilery  was  ever  thought  of. 

The  defendants  claim  that  they  are  protected  by  a  license  from  the 
dty.  I  do  not  tliink  that  the  Council  has  any  power  to  authoriae  the 
erection  ot  a  nuisuice  in  a  populous  portion  of  the  dty.  If  its  power 
Is  onlimitod  In  this  regard,  it  can  authorize  tho  cstabilsliing  of  a  soap 
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factory  in  the  neighborhood  o(  the  St  Charles  Hotel,  for  iDBtauco,  and 
make  that  building  and  that  neighborhood  uninhabitable. 

Defendants  urge  here.  Id  their  brief,  that  thoy  give  employmeDt  to 
many  persons  and  add  to  tJie  oommerce  and  consequent  wealth  of  tho 
dty.  I  fear  if  tiioy  placed  the  number  of  persons  employed  by  them  In 
one  column  and  the  number  of  persons  who  are  destroyed  by  the  use  of 
the  product  ol  their  mwiufactory  in  another,  the  balance  would  be 
greatly  against  them.  But  this  is  not  the  question,  Tho  question  is 
whether  the  defendants'  manuftictory  is  a  nuisance  to  the  neighborhood 
In  which  it  is  operated.    I  think  it  is. 

Tho  nest  question  is  whether  the  city  has  the  power  to  allow  a  nui- 
eiuce  t«  be  established  in  a  populous  portloii  of  the  city .    I  think  not. 

I  am  therrfore  of  opinion  that  the  judgment  ol  the  district  courC 
should  be  affirmed. 

Talufebbo,  J.,  diseentbig.  I  concur  in  the  dissenting  opuiioD  of  Mr. 
Justice  Uorgan. 


J.  T.  BUFFINOTON  ET  AL.  VS.  ChaRLES  CLnfTON,  AUDFToa 

Tlio  Auditor  relusod  to  Ibsuo  tlio  wnrrant  demanded  by  plalntlRa,  bcosuao  Ihclr 
claim,  under  tbo  constitutional  ttmendmeat  of  ini,  having  lie  orinin  in  1870. 
eould  not  be  paid  out  of  the  revonupH  n(  lers,  and  booauso  the  rovcnups  of  tbe 
year  1870  had  been  exhaoBted  by  warrants  pravluuBly  drawn  asalnet  thorn. 

The  Audttor  was  wrong  In  bis  refusal.  Tho  payment  of  the  nmiiunt  directed  by  tho 
LcdlBlnCure  to  he  made  to  tbo  plolntHTs  was  not  ue<reBBarils'  required  to  be  [>aid 
out  at  the  revenues  of  1870.  Tbo  Lej^islntnre  ordered  It  to  bo  paid  out  of  any 
moneys  not  otherwise  appropriated.  'Whether  the  roveouea  ut  ISIO  were  or  wora 
not  exhausted.  ptaintlffB  were  entitled  to  a  warrant  upon  which  they  oould  dmw 
thsir  nioDoy  wbonovor  there  miitht  be  Funds  In  the  treasury  to  t>0  disbursed 
within  the  purview  and  meantuK  ot  the  act  o(  the  Lesislstnre  (»^riuK  this  dsbt 

APPEAL  from  the  Superior  District  Court,  parish  of  Orleans.    Haw- 
fctjts,  J.    John  Bay,  for  plaintiils  and  appellants.     Charles  S.  Bice,  for 
defendant  and  appellee. 

Taliaferko,  J.  The  plaintiffs  applied  to  tho  Superior  District  Court 
tor  a  writ  of  mandamus  ordering  the  defendant  to  issue  in  their  favor 
a  warrant  on  the  Treusurer  for  S2214  30  out  of  any  moneys  in  the  treas- 
ury not  otherwise  appropriated,  in  putsiiancn  of  an  act  of  the  Legislature 
numbered  3C  of  tho  regular  aessiou  of  1875,  by  whiuh  that  stun  was 
appropriated  for  their  relief.  To  the  rule  nisi  the  Auditor  answered  that 
imder  the  constitutional  amendment  of  1674  the  relators'  claim,  havlnfr 
its  orl^  In  1870,  could  not  be  paid  out  of  the  revonuee  of  1875,  and 
that  the  revenues  of  tho  year  1870  had  been  exhausted  by  warrants  pre- 
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Tioiisly  drann  against  them.  The  rule  was  discharged  by  tho  judge  of 
the  kpwer  court,  from  which  judgnient  in  lavor  ot  defendant  the  relators 
have  appealed. 

The  payment  of  the  amount  directed  by  the  Lc^lature  to  bo  made 
to  the  plmntiffe  was  not  necessarily  required  to  be  paid  out  ot  the 
rerenues  of  the  year  1870.  The  Stato  owed  this  debt  to  the  parties 
demanding  a  warrant  for  ft  The  L^^laturo  ordered  it  to  bo  paid  out 
o[  any  moneys  in  tho  treasury  not  otherwisQ  appropriated.  Whether 
the  revenues  of  1870  were  or  were  not  exhausted  by  warrants  drawn 
a^sinst  them,  the  relators'  right  to  be  paid  at  some  time  was  not  an- 
nnJled.  They  were  entitled  to  a  warrant  upon  which  they  could  draw 
their  money,  whenever  there  might  be  lands  In  the  treasury  to  bo  dis- 
bursed within  the  purview  and  meaning  ol  the  act  of  the  Legislature 
ordering  this  debt  to  be  paid. 

It  is  therefore  ordered  that  the  Judgment  of  the  lower  court  be  an- 
Qulled  and  reversed.  It  is  now  ordered  that  tiie  mandamus  be  mode 
peremptory,  and  tlutt  the  Auditor  be  required  to  issue  the  warrant  oslied 
fur  by  the  relators,  and  tlint  reepond^it  pay  oil  costs  of  these  proceed- 
ings. 


ffmiAji  Fbancis  Hiogins  vs.  New  Orleanb,  Mobilb,  and  Chattasoooa 
Railkoad  Gompant, 

iUeontnuHa  may  be  made,  exoopt  tboae  reprobnted  by  law  or  public  poliny:  nnd  a 
cwnlraol.  by  which  one  Btiiiulnlca  [or  mem yt inn  from  rrai)onfllbllity  lor  Iohsi* 
owofllonol  to  nuollier  from  the  upslignnoci  ot  hla  oircnte  or  inrviHits.  is  ni)t 
sgilDit  vublia  policy  or  lorblddon  bylaw:  but  if  the  Iossoh  resulted  from  tlio 
(reudiUent,  wlUIul.or  roelUeeainlHODnductoftheaeeiitoreniployce.il  would  be. 

iPPBAI/  from  the  Superior  District  Court,  parish  of  Orleans.  Haw- 
kins, J.  Jury  trial  Oibson  £  Awilin,  for  plaintifT  oud  appL'lloo. 
George  H.  Braughn,  Levy  &  Monroe,  and  J.  A.  Campbell,  for  defendant 
sod  appellant 

Lddelino,  C,  J.  Tho  plaintiff  sued  the  defendant  for  twenty-flvo  thou- 
Hud  dollars  damages  for  injuries  inflicted  on  his  person  wnilo  a  paasen- 
ger  on  the  cars  of  said  company. 

The  defense  is  that  the  defendant  was  riding,  free  from  charge,  under 
an  agreement  by  wtiich  he  assumed  all  tho  risks  of  injury  to  his  person 
or  property,  and  released  defendant  from  all  liobUity,  and  that  tho  com- 
pany was  guUty  of  no  fault  which  occasioned  the  accident. 

The  evidence  shows  tliat  C.  C.  Haley  made  an  agreement  with  tho  com- 
piiny  by  which  he  had  the  privilege  to  ertl  papers  and  booi(3i  etc.,  on  tho 
Uam,  and  that  he  employed  the  plaintiff  as  liia  ogiiut  to  go  on  tho  trains 
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for  that  purposa  Mr.  Haley  paid  no  money  for  this  privilege,  but  hia 
agent  or  assistant  rendered  servicea  on  the  train,  such  as  huniijng  water 
to  tho  passengers. 

The  condition  on  which  this  privilege  was  granted  was  that  the  em- 
ployee on  the  train  should  sign  a  eontraot  by  which  he  assumed  all  rlska 
from  accidenrs,  and  that  the  company  was  not  to  be  liable  for  personal 
lojuiies,  or  (or  loaa  of  or  Injury  to  property.  This  condition  was  ex- 
pMned  to  the  plaintiff  by  Mr.  Haley,  and  the  plaintiff  signed  such  a 
contract. 

Is  tho  agreement  lawful  ?    All  contracts  may  be  made,  except  thoee 

reprobated  by  law  or  public  policy,  and  a  contract,  by  which  one  sttpu- 

lates  for  exemption  from  responsibJUty  for  losses  occasioned  to  another 

I  from  the  negligence  of  his  agents  or  servants,  Is  not  against  public 

policy  or  forbidden  by  law;  but  If  the  losses  resulted  from  the  fraudulent, 

[  willful,  or  reckless  misconduct  of  the  agent  or  employee.  It  would  be. 

The  evidence  satisfies  ua  that  the  accident  was  not  occasioned  by  tho 
fraudulent,  willful,  or  reckless  conduct  of  the  defendant,  and  that  tho 
verdict  of  the  jury  is  erroneous. 

It  is  therefore  ordered  that  the  verdict  be  set  aside;  that  the  Judg- 
ment of  the  lower  court  be  reversed,  and  that  there  be  Judgment  in 
favor  of  the  defendant  rejecting  the  plalntifTs  demand  with  costs. 

Wyly,  J.,  ilinBenting.  As  a  man  has  no  right  to  imperil  his  own  life, 
he  has  no  right  to  consent  that  a  railway  carrier  may  imperil  It  by  tho 
fbult  or  negligence  of  its  agents  and  employees. 

In  my  opinion,  tho  condition  attached  to  the  free  ticket  given  to  plain- 
tiff, whereby  tho  company  was  released  from  all  responsibility  for  the  in- 
Jury  he  might  sustain  In  consequonceof  the  neglect,  imprudence,  or  want 
of  skill  of  the  officers  and  servants  of  tho  company,  was  void,  because 
it  was  against  public  policy. 

A  railway  carrier  is  botmd  to  employ  the  utmost  diligence  which 
human  skill  and  foresight  can  ofTect,  not  only  hi  providing  suitable  ap- 
pUanccs  of  transportation,  but  also  in  the  arrangement  thereof.  A  stipu- 
lation with  a  passenger  to  be  released  from  the  consequence  of  a  failure 
to  discharge  lis  duties.  Is,  in  my  opinion,  a  stipulation  which  the  carrier 
has  no  right  to  make.  It  ought  not  to  ^capc  responsibility  by  such  a, 
device.  It  must  discharge  faithfully  the  duties  it  has  assumed,  and  pub- 
lic policy  requires  it 

Tho  jury  found  that  plaintiff  had  sustained  actual  damages  to  the 
amount  of  five  hundred  dollars  by  the  fault  of  defendant,  and  I  think 
the  judgment  on  said  verdict  Hhould  mnain  imdiaturJifil. 

I  therefore  dissent, 

Hohearing  refused. 
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BoDhlaQninnva.  the  Honhattait  Lite  Insuronoe  Comuany. 
No.  4677, 
Sopgu  QuiHM  T8.  THE  Uanbattan  Life  Insuiunce  Coupanv,  Nkw  Yobk. 

Tbrre  la  no  law  in  Loulaiana  which  rcqiilrM  that  Toroi^n  ingurnnee  eompanieB 
taking  polldaH  la  this  Stnto  shall  keep  an  nfiena;  within  its  bordors. 

Id  this  Instance,  within  a  year  after  the  flrat  prnmlum  waa  paid  by  plaLntifT  on  tho 
insDrBoce  ol  her  hviHliand's  life,  tho  dcfondantB  wlthdrow  their  aeency  from  New 
Orleans.  Notice  of  this  wittidrswal  was  published  Id  one  of  the  Glty  papers:  tho 
plalntllT  was  informed  thereof  by  letter.  The  fnct  waa  knowa  to  her:  tor  tho 
sooond  year's  premium  was  forwarded  toKew  York. 

litolbetliirdTear'aDrenituoi.no  efTort  BeeniB  to  have  been  made  to  forward  ths 
sum  duo  to  New  York,  and.  the  premium  not  having  been  paid  on  the  twentieth 
ol  Aiupist.  ISBg.  aocordlnR  to  the  atlpnlatloD  botwoon  tho  parties,  thn  oontratrt 
was  at  an  end  on  that  day.  and  tho  plaintiff  could  not  roi?ovor  on  her  policy,  tha 
death  ol  herhusbtuidocourrlnf-on  the  twonty-alxth  of  said  month. 

APPEAL  from  the  Sixth  District  Court,  pariah  ot  Orioana.    Saucier,  J. 
J.  W.  Thffniae  and  it  Shackelford,  tor  plaintiff  and  appellant    Labatt 
t  Anm,  for  defendants  and  appellees. 

U DBout,  J.  On  the  flfteenth  of  August,  1860,  pl^ntiff  made  application 
to  the  Manhattan  Ufe  Inauranoe  Company,  through  their  agent,  C,  C. 
Hathaway,  representing  them  in  this  olty,  to  effect  an  Insurance  on  the 
Me  of  hei  husband,  H.  8.  Scbuerniann,  in  the  sum  ot  ten  thousand  dol- 

Eer  application  was  forwarded  to  the  company,  whose  domicile  is  In 
New  Toric,  and  was  aooepted,  and  a  written  policy  made  out  on  the 
twentieth  of  the  same  month,  to  take  effect  when  countersigned  by 
^thaway.  On  the  fourth  of  September,  18G6,  the  policy  reached  New 
(Means.  It  wae  countersigned  by  Hathaway,  and  deUvered  to  plaintiff, 
ud  the  first  year's  premium  was  p^d.  On  the  twentieth  of  August, 
1867,  she  paid  the  second  year's  premium.  Up  to  this  point  the  facts  ore 
igreedupon. 

She  avers  tliat  on  the  twentieth  of  August,  1868,  she  was  willing  and 
prepared  to  pay  the  third  annual  premium,  and  that  sho  made  inquiry 
uid  diligent  search  for  an  agent  of  the  company  to  whom  payment  could 
be  made,  without  avalL  Her  husband  died  on  the  twenty-eixth  of  Au- 
gust, 1868.  She  claims  from  tho  company  the  amount  of  the  policy,  ten 
thousand  dollars. 

The  answer  is  that  the  third  year's  premltmi,  duo  on  the  twentieth  of 
iogust,  1668,  for  the  ensuing  year,  was  not  paid,  and  that  no  proper  tcn- 
to  or  attempt  at  payment  thereof  was  made,  therefore  that  when 
pbdntifrs  husttand  died  the  policy  had  lapsed. 

Fl^tiff  meets  the  olijeotions  of  the  defendant  by  asserting  that  she 
codeavored  to  pay  the  premium  before  noon  on  the  twentieth  of  August, 
bat  tlist  she  was  prevented  from  doing  so  by  the  fact  that  the  dofendanta 
had  no  agent  in  New  Orleans  to  whom  sho  could  make  payment. 

There  Is  no  law  in  Louisiana  which  requires  that  foreign  Insurance 
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Sopbia  UuIdd  ta,  the  Manhattua  Llta  Tneurance  CompaDy. 

companies  taking  policies  in  this  State  shall  keep  an  agency  within  its 
borders.  Within  a  year  after  the  first  premium  was  made  the  defend- 
ants  withdrew  their  agency  from  New  Orleans.  Notice  of  this  with- 
drawal was  published  in  one  of  the  dty  papers,  and  the  plaintiff  was  in- 
formed thereof  by  letter.  The  fact  was  known  to  her,  for  the  second 
year's  premium  was  forwarded  to  New  York, 

As  r^fards  the  third  year's  premium,  her  husband  communicated  with 
the  defendants,  requesting  a  reduction  of  the  policy  on  account  of  his 
anticipated  Inability  to  pay  the  amount  thereof  when  it  should  become 
due,  to  which  the  defendants  refusied  to  assent,  and  no  effort  seems  to 
have  been  made  to  forward  the  sum  due  to  New  York.  The  preniium 
was  to  have  been  made  on  the  twentieth  of  August  of  each  year,  before 
twelve  o'clock,  m.  Plaintiff  contends  that  she  was  only  bound  to  pay  on 
the  fourth  of  September,  the  day  upon  which  the  pohcy  was  counter- 
signed by  the  agent  here.  But  the  time  is  fixed  by  the  policy,  twentJeth 
of  August  That  was  the  contract  between  the  parties.  It  was  there- 
fore due  on  that  date.  Besides,  there  was  some  delay  in  making  the 
second  payment,  upon  which  notice  was  given  that,  in  future,  the  pre- 
miums must  be  paid  on  the  twentieth  of  August. 

The  premium,  not  having  been  paid  on  the  day  stipulated,  the  contract 
was  at  an  end. 

Judgment  alBrmed. 


No.  6894. 
BnnoLFH  Berb  vb.  QEORaic  Dirmsieb. 

This  in  nn  npponl  from  ttio  roluRal  to  tirant  an  Injunntlon.  Defendant  has  ftlso 
)o[nod  io  tbo  uppcnl,  prDvlTiR-  fur  diiuoscs.  Ae  there  haa  boen  no  InJuDCtlon 
KFiuitcd,  tbo  dcfandont  hna  no  rJKtit  to  the  twenty  per  coot  damaec^  nhioh  ho 
claims  In  his  answer  to  tbo  appcnl. 

Afl  the  appeal  is  merely  from  an  interlocutory  order  retuainff  to  grant  an  injunction 
aRer  heEirInK  the  rule  nisi,  tbo  appellee  has  no  ri^bt  to  ton  ^r  cent  damaged  lor 
a  (rivolouB  appeal. 

APPEAL  from  the  Sixth  Dbtiict  Court,  parish  of  Orleans.    Sa}wier,  3. 
Siick  &  Binkelspicl,  for    plaintiff  and  appellant      P.    W.  Kramer 
and  Gabriel  Femandis,  for  defendant  and  appellee. 

Wylv,  J.  Plaujtiff  applied  for  an  injunction  to  restrain  the  detondant 
from  proceeding  with  the  foreclosure  of  the  mortgage  note  described  in 
the  petition,  on  the  ground  that  defendant  had  given  him  an  extcoeion 
of  time  for  paying  the  debt  The  court  granted  a  rule  7usi,  and,  after 
hearing  depositions  on  each  side,  refused  to  grant  the  injunction.  There- 
upon the  plaintiff  took  this  appoaL  Defendant  also  joined  in  the  appeal, 
praying  for  damag<». 
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Beer  vs.  Dirmerer. 

The  evidence  in  the  record  in  our  opiuion  sustaiua  the  oonduaon  ol 
(be  judge  a  quo. 

is  there  has  been  no  injimctioD  gnutfld,  the  defendant  has  no  right 
to  the  twenty  per  cent  damages  whlob  ha  claims  In  hie  answer  to  the 
^>peaL 

is  the  appeal  is  merely  [rom  an  interlocutory  order  refusing  to  grant 
u  iDjuDcUoQ  after  hearing  the  rule  nisi,  the  appellee  has  no  right  to 
teo  pet  cent  damagea  for  Irivolous  ai^eaL 

Judgment  affirmed. 

No.  6102. 

SnocEBStoN  UF  Masx  Suuondebg.    Opposition  ox  Scuhhiuek  &  Zubkuuieb. 

TteoDl;  quMtlno  in  this  cana  1b  one  ot  Inw.  and  it  Is  wbether  the  totU  rnnlved  from 
Sohonbers'B  (err;  aerobe  the  Lalouruhe  at  DouoldsoDvUlti.  aluue  bin  ileatli.  are 
liable  for  the  jiaFiueDt  ul  bia  debt  to  opp>iieiila. 

The  amtlon  to  dismlHB  the  nppcnl  iqust  be  dCDied,  on  the  ffround  that,  under  the 
wFltiea  Bcreeaeot  of  the  parties  in  the  record,  the  inquiry  beloE  limihid  to  a 
linipio  QDeHtloD  ol  law,  it  Is  immatGrial  whether  or  notUioclork  boH  Oerlifled 
that  Iho  transuriut  contAinK  ell  the  evidence  ndduoed :  and,  hoaldee.  the  InBuffl- 
eienar  of  the  <'lerk's  certltlfHte  la  attributable  to  him.  and  Dot  to  the  aDpellBQIs.  . 

Tbt  lunda  in  the  tiande  ot  the  administrator  arising  Irom  tbo  sarninga  ot  Iho  terrj, 
belunidns  to  the  estate  ol  the  deeaased.  are  oertainlr  llablu  for  his  debts. 

APPEAL  rrom  the  Pariah  Court,  parish  of  Ascension,    Matter,  J,    A. 
B.  PltiUips  and  B.  Beauvais,  for  opponents  and  appellants.  B.  N.  Simt, 
tor  administrator  and  appellee. 

TfLi,  J.  In  the  trial  of  the  opposition  of  Schndder  &  Zubert>ier  to 
the  final  account  of  the  administrator  of  the  sucoeesion  of  Marx  Schon- 
beig,  by  agreement  of  parties  the  only  question  to  be  decided  by  the  court 
was  a  question  of  law,  to  wit :  whether  the  tolls  Eeceived  fivm  the  ferry 
taoee  the  Lafourche  at  Donaldsonville,  belonging  to  the  deceased,  since 
his  death  are  liable  for  the  payment  of  hia  debt  to  said  opponents. 

The  court  came  to  the  conolusion  that  the  money  received  from  the 
feny  since  the'  death  of  Marx  Schonberg  belongs  to  the  heirs  and  con 
cot  be  applied  to  the  payment  of  the  debts  of  the  deceased,  on  the  theory 
(hat  the  right  to  keep  the  ferry,  imder  act  sixteen,  of  the  acts  of  1870, 
vas  personal,  and  said  statuto  de«gnated  the  heirs  as  the  persons  who 
should  keep  the  ferry  alter  the  death  of  their  father. 

The  court  rejected,  therefore,  the  demand  of  opponents,  ordered  thp 
boiDologaUon  of  the  final  account,  and  the  cancellation  of  the  bond  of 
the  administrator.    The  opponents  have  appealed. 

The  appellee  moves  to  dismiss  this  appeal  because  the  clerk's  certifi- 
cate does  not  state  that  the  tranecript  coutains  all  the  evidence  adduced, 
ud  also  because  all  tiie  heirs  have  not  been  oited.    This  motion  must 
be  denied-- 
1'2 
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BuooesBlon  of  Hary  Bchonbers- 

PiiBt— Beoiiwe  under  the  written  (^reement  tn  the  record  the  inquiry 
is  limlt«d  to  a  elDgle  question  of  law,  and  whether  all  the  eridanoe  b» 
adduced  or  not  is  immaterial;  besides,  the  insufficiency  of  thiscertiflfiate 
Ifi  attributed  to  the  clerk  and  not  to  app^lauts. 

Second — The  heirs  are  not  nMeasary  parties  tn  the  trial  of  tiiis  oj^o- 
sitlon  to  the  final  account  of  the  administrator  ;  be^des,  they  have  been 
made  pulies  to  this  appeal. 

On  the  merits  the  case  is  clearly  with  the  iq)pellants.  By  snooes^n 
the  heirs  succeed  to  the  rights  and  liabilities  of  the  deceased.  Ant  six- 
teen of  the  acts  of  1870  granted  to  Uarx  Schonbei^  and  William  Hur> 
rell,  their  heirs  and  assigns,  the  exclusive  right  of  keeping  a  ferry  across 
ttie  liafowc^e  at  DtHialdBonvlIle  for  twenty  years ;  and  Schonborg  sub- 
sequently bought  ont  Morrell.  The  statute  clearly  authorized  the  sale 
of  the  fwry  privilege,  and,  whether  It  did  or  not,  the  funds  in  the  band« 
of  the  administrator  arising  from  the  eemings  of  said  ferry  are  certainly 
liable  tor  the  payment  of  the  debts  of  the  deceased. 

It  is  tberelore  ordered  that  the  Judgment  appealed  from  be  amended, 
so  as  to  require  the  cldm  of  the  opponents,  Bchnetder  &  Znberbier,  to 
be  paid  ont  of  the  funds  In  ttie  hands  of  the  administrator  arising  from 
the  earnings  of  the  feny  belonging  to  the  deceased,  and,  as  amended,  it 
is  ordered  that  It  be  affirmed,  appdlee  paying  costs  of  appeal. 


}fwamj,«  Terrbt  vs.  FBAN9om  Qludts,  Tuior,  rt  al. 
Tbo  motion  to  dismlBS  tbtBnppool  muit  prevail.  It  yiaa  made  returnable  on  tli» 
third  HondaT,  •orenteraUi  day  of  Jbdiutt.  ms.  The  deUy  ol  throe  judloial 
day*  ei[iiradoD  the  twentieth  of  Jiuuary.  An  indoreemeDt  on  the  leooid  that 
It  WBB  Hied  on  the  twenty'lIrBtWBs  too  late.no  ozteoslonhsvlDg  boon  obt^ned.  or 
Mked  for. 

APPEAL  from  the  Fifteenth  Judicial  District  Conrt^  parish  of  As- 
sumption. BmtHe,  J.  Sicko^  <£  fblse,  tor  plaintiff  and  ^pellee. 
.Hiram  ff.  Carver,  for  defendant  and  appellant 

Howell,  3.  The  motion  to  dismiss  this  appeal  on  the  ground  that  the 
transcript  was  filed  aiter  the  1^^  delay  had  expired  must  prevail.  The 
appeal  was  made  returnable  on  the  third  Monday,  being  the  seventeenth 
day  of  January,  1676.  The  delay  of  ttiree  judldal  days  expired  on  the 
twentieth  of  January.  On  Uie  twenty-first  the  appellee  obtained  from 
the  deputy  derk  of  this  court  a  oertlflcate  of  the  uon-flUng  ot  the 
transcript  In  the  olerk'e  office.  There  is,  however,  an  Indoisement  on  tllo 
record  that  it  was  filed  on  the  twenty-first,  made  by  a  dUferent  deputy. 
This  was  too  late,  no  ext^nslou  having  been  obt^ned  or  asked  tor. 

It  Is  therefore  ordered  that  the  appeal  herein  be  dlemiesed  with  oosta. 


MEW  OSLEANB,  F^BTJABT,  1876. 
Dal  Bondlo  vs.  Hew  Orleans  MutuBl  loBaruiae  Aasooiatlon. 


F.  Cs,  BoNDiO  (AsEi^  Dm.  Bohsio,  Tutbee,)  th.  Kkw  Obleaub  MrruAL 
lasiWAiiGE  AsROOiA-noif  m  &u 

tithebodTot  thBappttoHiOTiilthenmiiieaof  the  lonrauTetle*  beios  wrlttea,  and  4ll 
of  them  baviait  aliened  tho  Instrumeat.  the  non-acpearanoe  oF  the  name  ot  on« 
ot  uld  Bnroties  la  the  uoaditlonal  clause  ot  the  1iond  was  evidently  a  mere  olerl- 
(■J  error  and  is  a  matter  ot  no  moioeat. 

IObt  hadng  galaed  an  advBDta«eby  judlnlally  allsRliur  and  malDtalDlng:  thataoer- 
tnlacontraot  was  valid  [a  aeiilt  tirevlously  decided,  this  deteodanC  will  Dot  ba 
liataned  to  irtten  settinK  dd  the  nalllty  of  the  aame  oontract  In  this  oontroTeiBT. 
It  would  be  Ineaaitiible  to  do  ao. 

APPEAL  from  the  Fifth  District  Court,  pariah  ot  Orleans.  Outtom,  J. 
Etrmard,  Bouie  tS  Prentiaa,  Sadk  &  ZHnfceltipid,  and  Oeorge  K. 
Srm^fivn,  for  plaiutlil  and  appellea  BanAolph,  ^Mglebm  <£  Brtnone,  for 
detaodBiit  and  Bp[)eUaiit. 

Oh  IfonoH  to  Dieintia. 

Talufkbbo,  J.  The  ground  taken  to  auatatn  that  moUou  Is  that  the 
bond  le  [nsuffldent  for  a  suspensiTe  appaal,  and  that  the  amount  not  . 
hftTiog  been  fixed  by  the  judge  a  quo  it  can  not  avail  as  a  devolutive  ap- 
peaL  The  judgment  was  tor  six  thousand  dollars.  The  bond  Is  tor  ten 
tiioiiaand  dollars,  with  tour  suretiee,  each  bound  lor  twenty-flve  hundred 
doQus.  But  it  is  contended  that  in  the  dause  of  the  boud  expreeaiog 
its  ecnditlon  the  name  ot  one  ot  the  sureties  does  not  appear,  and  that 
tbiee  of  them  only  ue  l)ouud,  and  that  the  amount  ot  the  obligation  is 
aereoty-flve  hundred  dollars — less  than  one-halt  over  and  above  the 
amount  of  the  judgment  This  objection  Is  wholly  vlthout  weight  In 
tike  body  of  the  bond  the  names  ot  the  tour  sureties  are  written,  and  all 
tour  of  them  sign  the  instrument  The  non-appearanoe  ot  the  name  ot 
one  of  the  auretiea  in  the  oonditional  clause  of  the  bond  was  evidentiy 
>  mere  clerical  error  and  a  matter  ot  no  moment 

It  ia  ordered  that  the  motion  be  overruled. 


On  the  MEura. 

LvDOJsa,  C.  J.,  In  Hay,  1874,  F.  Del  Bondlo  sued  the  New  Orleans 
Xotual  Insurance  AssooiaUon  and  Fairbanks  &  Oilman  for  the  sum  of 
Mi  thoooBod  doltarB,  rent  due  and  to  become  due  tor  certain  buildings 
dtnated  in  Uie  dty  ot  New  Orleans.  He  prayed  for  jud^^ent  ag^nst 
(be  two  defradantB  in  the  alternative.  The  movable  propnty  on  the 
pnmlBeswafi  provisionally  seized. 

The  New  Orleans  Mutual  Assodation  hi  its  answer  admitted  that  it 
was  the  lessee,  but  it  dedwed  that  the  contract  by  which  the  lease  had 
b«oD  mode  had  been  declared  null  by  the  district  court  In  a  suit  between 
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D.  J.  &  D.  EdwardB  tb.  Fairbauka  &  Otlmao,  C.  Cavaroc  &  Sou,  and  the 
New  OrleoQs  Mutual  Insurance  ABSOciation,  from  which  Judgment  the 
New  OrleoDB  Mutual  Insurance  Association,  as  intervenor,  had  t^^pealed 
to  this  court,  and  tho  trial  of  the  case  appears  to  have  been  oontinuod 
several  times  to  await  the  deiarioa  of  this  court  on  the  app^.  This 
court  reversed  the  judgment  of  the  lower  court  and  deereed  the  New 
Orleans  Mutual  Insurance  Association  was  the  owner  of  all  the  property 
mentioned  in  the  sold  act.  This  included  t^e  lease.  In  that  case  this 
court  said:  "  By  tho  same  act  Fairljanks  &  Gilraan  transforrod  to  the 
insurance  company  their  lease  of  Uie  property." 

After  this  decree  hod  been  rendered,  the  defendant,  the  New  OrleaoB 
Mutual  Insnronco  Association,  filed  an  amended  tuiswer,  in  which  it 
allf^ed  that  the  said  contract  was  null  and  void,  because  ultra  vires. 
After  having  gained  on  advantage  by  jadidally  alleging  and  niaintainiiig 
that  the  contract  was  valid  in  tlie  suit  decided,  this  defendant  will  not 
be  listercd  to  when  setting  up  the  nullity  o(  the  same  wintract  It  would 
be  inequitable  to  do  so. 

It  is  therefore  ordered  that  the  Judgment  of  the  lower  court  be 
af&rmed  with  oosta  of  appeal. 

Rehearing  refused. 

Ju':tioe  Howoll  was  recused. 


B.  M.  Johnson  vs.  Biakbuobe  &  Ga 

ThoqueetioQ  in  this  easels,  whothordetandants  were  bound  to  boDoraoertaladraft 
drnwQ  upon  tbem  by  Adaius  inlavorof  plalntilT.  DeFendaatn  hnd  Informed  plain' 
tiff  tliot  Adams  was  authorized  to  draw  on  them  Bsslnst  any  ootton  *'  whloh  be 
mlKht  ibip  or  control  to  be  sbipped  tbom."  Iha  evidence  Hbovs  that  Cbe  draft 
now  Rued  on  was  drawn  aAainst  ootton  ablpped  br  Adtvms  to  tile  dutendauls. 
It  was  therefore  oomplotely  covered  by  the  dDfendnntB'  lettere  auCtiorlzlns  Adams 

It  1b  to  be  observed  also  that  the  draft  in  iiuestlnn  wns  drawn,  na  wore  all  the  other 
drafts  which  ore  In  tho  rucord— those  drawn  in  favor  of  Adams  as  well  as  those 
drawn  In  favor  of  other  parties— without  tUoro  lioiiu:  bills  of  lading  attnuhed 
to  any  of  thum.  It  was  Ihereforo  drown  In  the  rotjular  ordur  of  businpss  na  car- 
ried on  between  the  parties,  and  plaintifT  hod  tho  riKht  tvaesumo  that  Itwoald 
be  paid,  as  other  similar  drafts  hod  boon  paid. 

APPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.     CuUom,  J. 
Special  Jury  trial,    Thomas  Gilmore  &  So/is,  for  plaintiff  and  appeN 
lant    Hays  £  New,  SamiM  K  £  C.  L.  Walker,  for  defendants  and  appel- 

MoBOAK,  J.    The  defendants  addressed  to  the  plaintiff  the  following 
letter: 


NEW  OKLEANS,  FEBRUAEY.  1876.  1« 

Johnson  vs.  Blokemore  k  Co. 

"  Nkw  Owxanb,  August  9, 1873. 
"Mr.  R  It  JohnBOn,  Banker,  Shreveport,  La.: 

"  Lear  Sir — Our  friend  Mr.  N.  B.  Adams  havlDfi-  consented  to  solicit 
tni  coDtrol  ehlpmente  of  cotton  for  us  during  the  coming  reason,  we 
trust  you  will  extend  him  such  facilities  as  may  lie  in  your  power  lor  the 
accomplishment  of  his  efforts  in  this  connection.  He  le  as  well  and 
fevorably  known  to  you  us  to  ourselTeB,  and  we  doubt  not  -that  hie 
bn^ess  with  you  will  be  characterized  by  the  same  agreeable  inter- 
course that  our  preTioua  coireepondents  in  your  city  have  enjoyed  with 

"  Very  truly  yours,  etc., 

"  BLAKEMOKE  BROTHEBS  &  CO." 

On  the  twenty-sixth  of  Norember  of  the  same  year,  the  plaintiff  wrote 
to  the  defendants: 

"  Referring  to  yours  of  the  ninth  August,  which  implies  bat  does  not 
exprees  a  letter  of  credit  to  our  friend  N.  R  Adams,  please  address  m« 
a  letter  stating  t^t  his  drafts  will  be  honored  against  shipments,  sad  to 
what  extent" 

To  this  letter  the  following  answer  was  made: 

"  New  Obu:ans,  December  10, 1878, 
"Mr.  B.  M.  Johnson,  Shreveport,  La.: 

"Dear  Sir— Your  late  lavor  has  not  had  aa  early  core  as  was  due,  from 
having  been  mislaid. 

"  In  reply,  we  would  say  that  while  we  have  no  regularly-constituted 
ageQcies,  Mr.  Adams  is  authorized  to  value  against  us  upon  any  cotton 
which  he  may  ship  or  control  to  be  shipped  to  us, 
"  Yours  truly, 

"  BLAKEMORE  BROTHERS  &  CO." 

Up  to  the  thirteenth  May,  1874,  Adams  shipped  to  Blakemore  &  Co. 
about  1340  bales  cotton,  and  he  drew  on  them  drafts  for  upward  of 
d^ty  thousand  dollars.  Of  this  sum  nearly  sixty  thousand  dollars,  in 
Kome  twenty-^ht  drafts,  were  drawn  In  favor  of  B.  M.  Johnson.  The 
balance  of  the  drafts  were  drawn  In  favor  of  various  portiee.  These 
drafts,  except  the  one  in  suit,  were  all  paid  without  objectjon. 

On  the  thirteenth  May,  1874,  Adams  drew  his  draft  on  the  defendants 
fn  (avor  of  the  plalntift  tor  eighty-six  hundred  dollars.  The  draft  was 
protested  for  non-payment.  This  suit  is  broi^ht  to  recover  the  amount 
thereof. 

The  case  wa«  submitted  to  a  special  jury  of  merchants,  who  found  in 
lavor  of  the  defendants. 

To  the  original  petition  an  exception  was  filed  that  it  disclosed  no 
nose  o(  action.    The  exception  waa  dismissed.    Then  ptaintitT  filed  a 
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supplemental  petition,  to  whl(di,  as  well  as  to  the  original  petition,  tlie 
defendants  pleaded  the  general  Issue.  It  is  therefore  not  neoeesaiy  for 
OS  to  detennine  whether  the  exoeptton  to  the  original  petition  .was  or 
not  properly  taken. 

What  we  have  to  deoMe  Is  whether  AdamB  was  auUioilzed  by  Blake- 
mote  &  Co.  to  draw  the  draft  sued  on,  and  whether  Blakemore  &  Co, 
are  bound  to  pay  It  under  their  letters  to  the  plaintiff 

We  think  they  are.  The  letter  of  the  teath  of  Deoember,  1873,  firom 
Blakemoia  &  Co.  to  the  plaintiff  ifl  full  and  complete.  The  letter  of 
t!ie  ninth  of  August,  1873,  was  general  in  Ite  terms  and  unsatiefactory  to 
the  plalntift  He  therdore  wrote  to  tiie  defendants  tiling  thsm  tbaX  he 
wished  to  be  furUier  advised,  and  requested  a  letter  stating  tbat  Adams's 
drafts  would  be  honored,  and  to  what  extent.  The  reply  was  that 
Adama  was  authorized  to  draw  on  them  upon  any  cotton  which  he 
might  ship  or  control,  which  was  shipped  to  them.  The  evidence  Batiefles 
us  that  the  draft  Dow  sued  on  was  drawn  against  ootton  shipped  by 
Adams  to  the  defendant.  It  was  therefore  completely  covered  by  the 
defendants'  letters  authorizing  Adams  to  draw. 

It  is  to  be  observed  also  that  the  draft  In  question  was  drawn  as  were 
all  the  other  dr^ts  whjch  are  in  the  record,  those  drawn  in  ta.\oi  of 
Adams  as  well  as  those  drawn  in  favor  of  other  parties,  without 
there  being  bills  of  lading  attached  to  any  of  tbem.  It  was  therefore 
drawn  in  the  regular  order  of  business  as  carried  on  between  the  parties, 
and  Johnson  had  a  right  to  assume  that  it  would  be  paid,  as  other  simi- 
lar drafts  had  been  paid. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  verdict  of  the 
jury  bo  set  aside.  And  it  is  further  ordered,  adjudged,  and  decreed  that 
the  judgment  of  the  district  courii  be  avojd^  annulled,  and  reversed, 
and  that  there  be  judgment  in  favor  of  the  plaintiff,  B.  H.  Johnson,  and 
against  the  defendanta,  W.  T.  Blakemore,  GUfton  Dancy,  and  O.  A.  Wil- 
liams, in  aolido,  for  S6612  20,  with  legfd  Interest  from  judicial  demand, 
imd  oosts  In  both  courts. 


Os  Appltcati'oh  for  Reheabiko. 

HowKU^  J.  In  refusing  the  new  trial  hi  tbta  ease  we  think  It  proper  to 
Bay  that  this  practically  disposes  of  the  rule  taken  by  plaintUT  to  declare 
our  Jadgments  final  and  to  order  the  mandate  to  be  delivered,  on  the 
ground  that  the  application  tor  rehearing  is  merely  an  extension  o£  time 
to  prepare  an  appUcation;  and  it  is  therefore  unneceesaiy  to  pass  on  the 
motions  presented  therein. 
. .  Beltearing  refused. 


KEW  ORLEANS,  FEBEUABT,  1876. 
State  ex  rel.  Luriedi  ts.  Judse  of  tlie  Buiterlor  Dlstrlot  Conrt. 


Sun  K£  BKL.  John  XiAsaiEnx  tb.  Jttdqe  or  thx  Bupisiob  DtsTBKTC 
CoosT,  Paxish  of  Oblxuis. 

The  SoDerior  Distrlot  Court,  in  KraoUiut  the  Injuaotloa  complained  ol.  havl ok  la- 
nded the  aDpellaCe  jarladlctlon  ot  thla  oonrt,  the  writ  ot  prohibltloa  berela 
granted  wae  properly  Issued. 

APPLICATIOH  for  a  writ  of  prohibitloa  agtOost  the  Judge  of  tiie 
Superior  IMatrict  Court,  parish  of  Orleans.  Cotton  ■£  Levy  and 
Smeim  BeUlen,  for  rdator.    There  was  no  answer  or  defense  made. 

Wilt,  J.  Pending  the  suit  of  John  JLarrieux  vs.  the  Crescent  City 
Livestock  Landing  and  Slaughter-House  Companjr,  just  decided,  the 
Aaetstant  Attorney  Oeneral  sued  out  an  injunction  In  the  Superior  Dis- 
trict Court,  at  the  Instance  of  the  Crescent  City  Live-Stock  Lcuidlng  and 
Slaughter-Houee  Corapuiy,  restraining  the  said  John  Larrieuz  from  pur- 
.  Buing  the  occupation  of  butcher  on  the  rl^t  bank  of  the  Hlsataslppl  river. 
Tbereapon  the  relator  sued  out  the  prohlbitloD  which  is  now  presented 
lor  eiamioatloii. 

The  questloii  ndsed  by  said  Injunction  in  the  Superior  District  Court 
was  pending  on  appeal  in  this  court  in  the  case  of  John  Larrieux  vs.  the 
Orescent  Gty  Live-Stock  Tjmding  and  Slaughter-House  Company,  and 
the  Si^>erior  District  Court,  in  granting  the  Injunction  complained  of, 
inraded  the  appelate  JurisdioUoQ  of  this  court  and  the  writ  herein 
{Moperly  Issued. 

It  is  therefore  ordered  that  the  prohibition  herein  be  made  perpetual 
at  the  costs  of  tbe  Crescent  City  Live-Stock  Landing  and  Slaughter- 
House  Company. 


HoBOAN,  J.,  (Uwfenting.  I  do  not  find  from  the  record  that  the  AsslBt- 
ant  Atoraey  Qcncral  proceeded  against  the  relator  at  the  instance  of 
the  Slaugbter-Hoosc  Company.  1  understand  the  suit  of  the  State 
against  the  relator  to  have  for  Its  object  the  preventing  him  from  slaugh- 
tering Milmals  in  a  certain  locality  on  the  alleged  ground  that  it  violates 
B  aanitary  law  of  the  Btata  The  Slaughter-House  is  not  a  party  to  that 
rait 

There  was  a  suit  pending  between  the  relator  and  the  Slaughter-House 
0>mpany  wh«i  the  suit  of  the  State  was  brought,  In  which  some  of  tho 
aune  things  were  set  up  in  both.  That  suit  has  just  boon  determined. 
It  iB  possible  that  should  the  case  of  the  State  against  the  relator  come 
here  8  Uke  decision  would  be  had.  But  this,  In  my  opinion,  Ls  no  reason 
why  the   State   should  be   prohibited  from  suing  the  relator.     The 


144  BUKtEME  OOUET  OF  IX>UIBIANA, 

BtHteex  rol.  Larrleui  vs.  Jode^  ottbe  8ui>erlar  Dlatriot  Court. 

judgment  just  pronounced  has  not  the  authoiit}'  of  the  thing  adjudged 
against  the  State,  because  it  was  not  a  patty  to  tliat  suit  Not  even 
could  he,  in  my  opinion,  set  up  the  plea  of  lia  penderui  against  the  State, 
and  for  the  same  reason,  i.' «.,  that  the  State  waa  not  a  party  to  the  other 
suit 
In  my  opinion  the  suit  nhould  be  refused. 


Beiikaiu>  ItosstoHoL  va.  Estate  or  Dbauzin  TttiaiK    Olvupe  Tuiche, 

AduinistuaTub. 

Tbia  Eb  b,  suit  on  an  open  aonoant  and  b  promfesorr  note.    Thn  rUMoant  1b  composed 
u(  many  itoms.  not  one  of  which  amounts  to  flvo  hundred  dolloTB.  It  is  sufficient 

that  one  wltnoss  swcara  that  uach  of  tbo  items  ia  ci>rrc<]tlv  sUitud  inthuiiccoiiiil.  ' 
As  to  the  promissory  not^.il  is  hold  byplaintiff,  whols,  lQlaw,theoWQerth«rBi)f, 
Piiymentto  him  dlseharKesIhe  debt.    Thero  is  no  ploa  of  want  of  oooaidetatlon. 

APPEAL  from  the  rift^enth  Juiliclal  District  Court,  parish  of  I^a- 
fourche.  Beattie,  J.  J.  S.  Hilliu,  for  piaintlH  and  appoHee.  C.  Kno- 
hloch,  for  defendaat  and  appellant. 

MoiWAN,  J.  This  Is  a  suit  on  an  open  account  and  on  a  promissory 
notfi,  secured  by  mortgage,  upon  which  plaintlfT  had  judgment 

The  grounds  upon  which  the  defendant  asks  us  for  a  reversal  of  tho 
judgment  are  — 

First — That  the  account  sued  on  exceeds  five  hundred  dollars,  and  is 
only  proved  by  one  witness;  and 

Second — That  on  cross-examination  plaintiff  said  that  the  not«  sued 
on  was  given  to  him  as  security  in  part  payment  of  the  accnunts  sued 
on;  that  the  plantation  of  Drauzin  Triehe  owed  him  £2611  50,  and  he 
owed  one-halt  of  this  sum  to  Se\-in  &  Gourdaln,  in  New  Orleans,  ai»d 
Mr.  Drauzln  Triche  gave  liim  the  note  to  seeure  the  one-half  due  Bevjn 
&  UourdaJn,  as  collateral  security,  but  not  to  secure  the  one-half  due 
htm. 

First — Tho  account  is  composed  of  many  items,  not  one  of  which 
amounts  to  five  hundred  dollars,  and  tho  witnt-ss  swore  that  each  of  the 
iteiria  was  correctly  stated  in  the  account  This  was  competent  and 
Bufllcient  evidence. 

Second — T!ie  note  is  held  by  plaintiff,  who  is,  in  law,  tlie  owner  thereof. 
Payment  to  liim  disoharges  tlic  debt,  and  there  is  no  plea  of  want  of 
consideration  therefor. 

Judgment  affirmed. 


r 
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HaDd  va.  West. 


PSTEB  H&HD,  TOTOB,  VB.  J\MtS  WB8T. 

ThadetsBdant'saioeDtioii  thU  iilklQtltTisnot  tutor  of  tbo  minor  Brand  was  proD- 
erly  oyerrHled.  bnoiuse  tha  rucord  shows  that  pl«intl(I  wflB  apDoiuted  tutor 
BCTSral  monthfi  boture  tho  iostltutlon  of  Uils  snit. 

RkBottniKitbatthara  Is  bat  one  remsdir  tor  t,  breuh  ot  tlio  controotof  atipren- 
tloffihlp.  and  Ibat  la :  no  aotlon  to  annul  <t. 

ImDlnd  viLt  modn  If  !tb  tbe  mlaar.  aboyof  tbeasti  of  tlilit«en,  to  the  kaowledite  ol 
daTendvit ;  aod  plulntlff.  his  uncle,  morelr  aonasntad  tn  th«  oontraiH  as  KUardlKD. 
Wld  Bigied  It  at  tha  same  time  It  was  aissuted  apd  sifniad  hy  aald  minor,  botb 
puentsot  ^d  minor  boluc  daad.  The  tact  that  plaintiff  slRned  as  suardlan 
amounts  to  nothintt.  because,  as  plaintiff  reeldsd  In  this  city  and  was  about  this 
time  In  the  employment  ot  defendant,  tbe  latter  ot  ooilrse  had  koowledse  that 
plaiatifT,  as  Kuardlan,  had  no  leRal  authority,  tbaro  being  no  such  oRloa  In  the 
'  suae.  The  contract  waa  'Clearly  made  with  the  minor,  and  iffallfl  wlUiin  the  pro- 
ilalon  of  article  IIBI  of  the  Reviaod  Ckide, 

Tlie  >ll%Btiont  of  tbu  plalntitT  are  In  the  main  sustained  by  the  cvldenoe  In  the 
record,  which  shotcs  that  dafeudaut  has  clearly  committed  a  breach  of  contract 
Bad  Is  li^l>i  to  plaintiff's  olillm  under  the  provision  ot  artkle  31M  of  the  Revisad 
Code. 

APPEAL  trom  the  Fifth  IMatrict  Court,  parish  of  OrleimB.    I^,aiimont, 
3.    Jury  trial.     Whitaker  £  I^ce,  tor  plfuntifTand  appellee.  M.  &rh)Ot 
and  Randolph,  Singleton  <£  Browne,  for  defendant  luid  appellant. 

ViLY,  J.  Plaintiff,  the  tutor  of  tbe  minor  Charles  K.  Brand,  alleges 
that,  acting  as  guardian,  he  assisted  said  minor  in  making  a  contract  in 
April,  1866,  with  defendant,  whereby  the  said  West,  in  a  nolArial  act, 
bmud  himself  to  teach,  or  cause  to  be  taught,  the  said  minor  the  art, 
tiade,  mystery,  or  occupation  ot  a  dentist,  with  all  things  thereunto  por- 
Uining  or  belonging ;  that  during  the  period  of  apprentloeship  (a  period 
ot  some  Bix  years]  he  was  to  provide  said  minor  with  good  and  BufBdsnt 
food,  meat,  drink,  washing,  lodging,  and  apparel,  and  allow  and  pay  the 
tollowing  wages  :  One  dollar  per  week  for  and  during  the  second  year 
o(  said  apprenticeship;  two  dollars  per  week  for  and  during  the  third 
jear:  three  dollats  per  week  for  and  during  the  fourth  year;  four  dollars 
per  week  for  aad  during  the  fifth  year,  and  five  dollara  per  week  for  and 
during  the  remainder  of  the  t^rm  of  said  approitioeshlp;  t^t  said 
West  dill  further  bind  himself  to  teach,  or  cause  to  be  taught,  said  ap- 
prentice to  read,  write,  and  cipher,  and  to  permit  and  encourage  him  to 
attend  tho  public  night-schools,  whenever  such  schools  should  be  opened 
imhedtyof  Now  Orleans;  and  it  was  also  understood  that  said  West 
■as  to  .retain  one-half  of  the  weekly  payments,  and  the  same  to  remain 
In  his  hanils  to  the  credit  ot  said  apprentice  until  the  expiration  ot  the 
term  of  apprenticeship,  when  tie  same  was  to  be  delivered  to  a^d  ap- 
prentice; that  the  said  minor  did  bind  himself,  In  order  to  learn  said 
trade,  mystery,  or  occupation,  to  dwell  and  continue  with  said  West,  his 
f^ecutots  and  administrators,  from  said  nineteenth  of  April,  1866,  Oil  the 
fiiet  ot  July,  1872,  and  during  all  s^d  time  tu-  faithfully  serve  said  West, 
13 
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obey  hlB  lawful  commands,  and  not  depart  trom  his  said  service  withoofc 
said  West's  coDsent. 

Flointltr  alleges  that  said  apprentice  complied  vlth  all  the  terms  and 
requirements  of  said  contiw^  notwithatandlng  whidi  he  yna  iH^lected 
by  said  West,  who  tailed  to  teach,  or  caneo  htm  to  be  taiight.  In  the  art, 
trade,  mystery,  or  occupation  of  a  donUst;  tQ  teach,  or  cause  him  ta 
be  taught,  to  read,  writ«,  and  cipher,  and  decently  to  supply  htm  with 
food,  washing,  lodgiDg,and  clothing;  but  that  yald  West  did,  on  the  ooi - 
trary,  employ  and  compel,  or  suffer  said  oppi-entico  to  tie  compelled,  to 
perform  menial  Bervices  and  drudgery  about  tlio  dwelliog  of  sold  Wc-»t, 
imd  did  beat  and  solfer  said  i^prontico  to  bo  beaten  la  a  cruel  and  in- 
human manner  by  the  wife  of  said  West,  ii4iereby  the  very  life  taid  Itmb 
of  said  apprentioe  wore  imperiled,  and  did  finally,  in  the  tnonth  of  July, 
1869,  drive,  or  snf^  a^d  apprentioe  to  be  driven,  from  hts  premises,  and 
did  rriuse  to  permit  him  to  return;  that  by  said  neglect  aud  satU  ion- 
duet  said  West  has  wantonly  violated  said  contract,  and  rendered  it 
impoeeltile  for  said  apprentice  to  fuUtU  his  part  thereof,  and  that  petj- 
tloner  has  now  the  right  to  demand  ttie  full  amount  that  would  havo 
beca  due  to  said  apprentice  as  wages  to  the  flrot  of  July,  ISTii^  as  well  as 
an  amount  reasonable  for  the  clothing,  board,  washing,  and  lodging  ot 
said  minor  to  Hfdd  date,  as  set  forth  in  the  petition,  the  i^gregate  amount 
being  «237&. 

D^endant  excepted  to  the  suit  mi  the  following  grounds — 

first — The  plaintiff  is  not  the  tutor  of  the  minor  Brand. 

Second — This  action  is  not  maintainable;  the  only  acUon  the  appren- 
tice would  have  Is  a  suit  to  annul  tite  indenture  of  the  ninutecnth  of 
April,  1866. 

Third — No  action  can  be  maintained  on  the  contract,  because  it  is  A 
nullity,  never  having  been  entered  into  botwoon  proper  parties,  plaintifK 
pretending  to  act  at  the  ozocution  of  said  contract  as  guardian,  and  U'^t; 
having  legal  autjiority  to  represent  said  minor. 

The  court  very  properly  overruled  these  objections  — 

First — BeoBUBc  tho  rooord  shows  that  plaintiff  was  appointed  tutor 
several  montiis  before  the  Institution  of  this  suit 

SeooDd — It  is  not  true  that  there  Is  but  one  remedy  [or  a  bieecta  of  the 
ocmtract  of  apprentioeehlp,  and  that  is  an  action  to  annul  it. 

Thlrd^The  contract  was  made  with  tho  minor,  a  boy  of  tiio  ago  of 
tliirt«en,  to  the  knowledge  of  defendant;  and  plaintifr,  hla  uncle,  merely 
consented  to  the  contract  as  guardian,  aod  signed  it  at  tiie  same  time  it 
was  executed  and  signed  by  said  minor,  both  parents  of  said  minor  bcins 
thendeod.  ThofactthatplaiDtlffslgnedasguardlanamounlsto  nothing 
boouuso  08  plaintiff  rcsido<l  In  this  city,  and  vras  about  this  time  in  tho 
Onployment  of  defendant,  the  latter,  of  course,  had  knowlodgu  that 
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plalDtiff,  as  piardititi,  h&d  no  legal  authority,  there  being  no  such  oflSoe 
Id  this  State. 

The  contract  was  dearly  made  with  the  minor,  and  ft  tBHa  under  tbe 
provision  of  article  1791  of  the  Bevised  Code,  which  provkks  that:  "  tite 
persons  who  have  treated  with  a  minor,  person  interdicted,  or  of  inaane 
mind,  or  with  a  married  woman,  can  not  plead  the  nullity  of  the  agree- 
ment, it  it  is  sought  to  be  enforced  by  tbe  piuty  when  ttte  dfeablUty  haB 
ceased,  or  by  those  who  legally  admislster  the  righte  of  such  person 
dnring  his  disablUty." 

The  exceptions  bdng  dlBmissed,  the  dofeadant  answered,  admitting 
the  contract,  but  denying  a  vloIatioQ  of  its  terms  and  conditjons  by  him. 
On  the  contrary,  he  avers  that  he  has  fulfilled  the  same,  and  has  treated 
tlie  minor  with  Idndneee  and  afCsotion,  and  the  members  of  his  f&mlly 
hare  likewise  done  so ;  that  he  hoe  fed  and  clothed  him  with  the  boet 
focNl  and  clothing,  and  has  taught  htm,  so  far  as  the  intellect  of  said 
nlttor  wonld  permit,  the  art  and  mystery  of  the  profession  of  dentistry. 
He  charges  that  etiid  minor  was  addicted  to  the  vice  of  aetf-poUuti(m, 
which  alTected  him  so  as  to  render  him  almost  unfit  for  any  dutiee.  Be- 
spondent  avers  that  he  and  his  family  always  treated  said  minor  as  a 
member  ol  the  family,  and  that  plaintifT  was  well  aware  of  it  But  that 
aaid  minor  on  the  day  (Sunday)  ho  left  the  premises  of  respondent  bad 
pennisaion  to  amnse  bimseU,  with  the  request  to  return  at  on  early  hour, 
and  instead  of  so  returning  he  came  home  at  a  very  late  hour  of  ttte 
erailng  and  ia  a  state  of  drunkenness,  and  upon  b^ng  ohided  for  his 
appearance  he  became  very  ineulting  and  abusive  toward  Urs.  West,  and 
withoDt  uiy  provocation  whatever  he  left  respondent's  domldle,  and  has 
never  returned  or  offered  to  return;  that  plalntJfT,  the  tutor  of  e^d 
minor,  "fort>ade  him  in  positive  terms  to  return,  and,  thou^  reqi^ested 
by  rwpondmt,  he  positively  declared  he  should  not  return." 

Bespondent  therefore  avers  that,  by  hia  conduct  and  absence  from  his 
domldle,  the  minor  has  forfeited  all  the  benefits  of  said  indenture,  and  re- 
ipoDdcat  to  in  no  manner  bound  to  oomply  with  any  of  the  terms  and 
oonditloaB  thereof. 

Deteodant  prayed  for  a  jury,  and  after  hearing  evidence  and  argu- 
ment it  returned  a  verdict  in  favor  of  pi^ntUT  for  six  hundred  dollars, 
tfodgment  havlug  been  entered  accordingly,  defenduit  has  taken  this 
•ppeaL 

An  ezamlDation  of  tjie  evidence  satisfies  us  that  def^tdant  neglected 
and  abused  the  minor,  or  permitted  It  to  be  done;  that,  instead  of  assign- 
ing him  to  service  in  the  offico,  the  minor  was  put  to  menial  service  in 
thebmSy ;  that  he  was  treated  In  the  most  cruel  and  shameful  manner, 
and  finally  was  driven  from  the  house  of  defendant  without  proper 
cause.   The  defendant  has  clearly  committed  a  breach  of  contract.  The 
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Allegations  ot  plaintiff  are  in  the  main  eustained  by  tbo  crvldence  in  the 
record.  Article  2749  of  the  Beviaed  Code  provldea  that  "  it  wlthont  Miy 
serious  ground  of  complaint,  a  man  should  send  away  a  laborer  whose 
services  he  has  hired  for  a  certain  time  before  that  time  has  expired,  he 
shall  be  bound  to  pay  to  Biwdi  laborer  the  whole  of  the  ealarlee  which  he 
would  have  been  entitled  to  receive,  bad  the  full  term  of  his  service 
arrived."  An  important  feature  o!  the  contract  between  the  defendant 
tmd  the  minor  woe,  that  he  was  to  have  the  labor  or  services  of  the  mi- 
nor for  a  fixed  term,  and  was  to  pay  him  a  certain  salary  or  wages  in 
Addition  to  the  food,  lodging,  dothlng,  and  Instruction  he  stipulated  to 
give  him. 

Defendant  has  wantonly  violated  his  contract  and  rendered  its  execu- 
tion on  the  part  of  the  minor  impoesiUe.  Shall  be  e8ci4>e  the  p^i^ty 
allowed  to  oimost  every  employee  for  a  fixed  term  and  salary,  a  penalty 
which  the  most  inferior  plantation  laborer  oould  demand,  simply  beoanse 
in  addition  to  the  stipulated  wages  defendant  assumed  relations  of  a 
h^er  diaracter  toward  this  minor  boy — relations  of  a  parental  diar- 
atter  ?  We  think  not.  These  relations  ought  to  have  htepired  a  defter  de- 
termination to  uphold  the  contract  and  a  greater  reluctance  to  violate  It. 

Id  the  case  of  the  Orphan  Asylum  vs.  the  Uisaia^ppi  Marine  Insur- 
ance Company,  8  L.  1B3,  this  court  said  :  "  If  the  employer  of  an  uUsan, 
or  even  a  common  lahorer,  wheoi  tiie  contract  is  mode  for  a  spedSc  sum 
to  be  paid  for  services  to  ho  rendered  during  a  fixed  period,  can  not  dis- 
chai^  the  hireling  unieea  for  good  cause,  without  being  responsible  for 
thepayment  of  the  price  of  ttie  whole  term  of  service,  what  sound  rea- 
son can  present  itself  to  the  mind  of  any  person  why  one  who  contractu 
to  give  the  use  of  his  mental  exertions  and  services  to  another  should 
not  have  the  right  to  daim  the  «ktlre  benefit  of  a  contract  made  for  a 
determined  period  ? 

"  Any  license  given  to  parties  bound  by  contracts  to  dissolve  the  obli- 
gation arising  from  them  at  the  will  of  either,  forms  an  exception  to  the 
general  rule  of  the  Inviolability  which  should  prevail  in  all  agroements 
l^^ly  made  between  individuola." 

Is  tiieie  in  the  contract  between  defendant  and  the  minor,  or  the  law 
applicable  to  it,  an  exception  to  the  general  rule  of  inviolability  whicfa 
should  prevail  In  all  legal  agreements  ? 

Counsel  for  defendant  point  to  articles  164  and  165  of  the  Civil  Code  of 
IS26,  In  force  when  the  contract  in  question  was  made.  But  those 
articles  will  be  searched  in  vain  to  find  an  exception  to  the  rule  stated  in 
art  2720  of  the  Clvii  Code  of  1825,  being  art.  2749  of  the  Ecvlsed  Code. 

We  see  no  reason  why  the  minor  should  not  have  the  wages  stipulated 
for  the  determined  period  of  service;  and  this  is  what  the  jury  awarded 
to  plahitiff.    1  a  319:  2  A.  G52;  3  L.  299;  13  L.  67;  15  L.  360. 

Judgment  aiHrmed. 


r 
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SCCCEBSIOS  OP  A.  COITOTAST    HeaJUHQ.     ON    OpTOSTnONS    TO    ACCOUNT    OF 

THE  ExBcunux. 

ThesaoceMlon  lieliiR  loaotveat,  tho  amount:  cbftVKed  tor  funeral  expeoMB  should 
baia  bean  reduoed  to  two  hundred  dollars  (C  C.  siul.this  boine  thelargeat 
smouDt  which  tho  court  below  was  authorized  to  allow. 

DEpaneiits'  daim  that  in  the  judicial  proceedioK  which  preoedodtho  sherilTa  Bale  In. 
lavorof  Rochereau  ft  Co..  creditors  of  the  sucoessioa.  fcwB  and  costs  were  allowed 
nhlch  were  not  legal,  and  thntRoohoreDU&  Co.  should  be  belttroeDooalbln  for  the 
eieess.  is  not  well  founded.  The  costs  were  not  fhargod  by  thorn,  noitber  did 
they  mooTer  them.    Therolore  they  are  not  anaweraWe  for  the  same. 

Tho  oppoueDls'  further  objeotlon  that  said  clalma  ware  grantfld  a  prlviloKO.  can  not 
bo  aJloHed.  Rochereau  i.  Co.  are  only  placed  on  the  tableau  as  mort^aKO 
er«dltorB.  There  is  no  error  In  this,  ne  their  ritchta  ore  eatabllshedby  a  judK- 
Eoent  duly  reoorded.  -' 

The  claim  of  the  executrix,  who  placed  herself  en  the  tableau  for  a  certain  sunt 
therein  mentioned,  by  virtue  of  a  judgment  rendered  In  her  favor  in  a  ault  for 
stporatloD  at  property  instituted  against  her  huaband.whichiudsDieDt  was  duly 
t«corded  and  published,  must  be  rejected.  This  judgment  has  never  been  oxe- 
ented.  sad  no  attempt  HsBbeen  made  to  execute  It.  The  judgment  is  Dull,  not 
only  as  t«  creditors,  but  between  the  parties  themselves.  There  is  no  force  In 
the  position  that  this  ottjeotion  can  not  be  heard  exceptlnadlreet  action  to  annul 
the  Judgment,  because  there  is  no  need  to  resort  to  an  aetionto  annul  aiude- 
mont  which  the  law  itself  annuls. 

The  plea  of  the  one-year  presirlDtloa  can  not  apply  to  the  opposition.  Opponents 
are  nolseaklnif  to  annul  a  Jud^meut.  They  Bimpiy  say  that  tho  judgment  sot  up 
•gainst  them  iti  null  and  Told.  oren  between  the  portloe,  and  therefore  can  not  be 
opposed  to  them. 

The  opposition  to  tho  account  of  tho  executrix,  on  tho  ground  that  there  are  asects 
of  the  suooesaion  which  have  not  been  Intunlorled,  and  which  the  executrix 
fliioiild  t>e  charged  with,  is  premature,  and  must  be  dismissed  :as  a  case  of  oon- 
lait   When  aho  files  flar  9ual  tableau  these  matters  may  be  iniuired  into. 

APPEAL  from  the  Second  Diatrlct  Court,  parish  of  Orleans.  Ksaot,  J. 
&idaan  &  Feam  and  J.  L.  Tmot,  for  exocutrir  and  i^pellec.  E. 
SabouTin,  for  Judlin  and  Wlnling,  opponents  and  appellees.  Geortfc  L. 
Bright,  for  Clement,  Williams,  and  Bright,  opponents  and  appellants. 
Cbarles  F.  Cltnbome,  for  Bocbereau  &  Co.,  appellees,  fiomor  &  Bene- 
dict, for  Alfred  Harehand,  opponent  and  appellant 

HoBOAM,  J.  According  to  the  tableau  filed  herein  the  amount  ot  the 
property  of  the  Buccceelon  available  at  the  time  the  tableau  vas  filed 
Usounts  to  912,696  45;  the  debta,  according  to  the  tableau,  amount  to 
tlT,4t7  82;  the  total  amovmt  which  the  executrix  has  for  distribution  is 

eii2i6. 

It  we  compare  the  amount  ot  the  estate,  taking  for  basis  either  tho 
wm  wtdch  the  executrix  has  -  in  hand,  or  tho  amount  of  the  inventory, 
with  the  statement  of  debts,  the  suoceeeion  is  insolvent. 

^i8t— The  first  opposition  to  the  account  is  to  the  item  S219for 
hnerat  expenses.  The  eucoession  bdng  insolvent,  this  amount  should. 
kiTe  be^  reduced  to  two  hundred  dollars  (C.  G.  3194),  this  being  the 
largest  lunount  which  the  court  was  authorized  to  allow. 
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Secbnd— Opposition  to  amouut  allowed  to  E.  Simon,  82ill  92,  and  to 
Philip  Uinhaucr,  «1871  34.  The  firat  is  on  nwciunt  of  a  note  drami  by 
tho  dMioosed;  the  second  is  for  money  loaned. 

The  uot^  waa  drawn  on  the  firet  of  April,  1872,  and  boors  interrat  at 
eight  per  cent  from  datt*.  Urahauer  is  the  brother-lo-law  of  Hearing. 
Both  Simon  and  Umhakier  were  in  his  employ  at  very  moderate  wages. 
Hi'ai-iag  owned  a  photograpiiic  gallery,  whore  Simon  and  Umbauer 
worked.  Thej'  I'laim  fJiat  they  rented  tbltt  gallory  from  Hearing,  and 
that  the  amount  of  the  note  claimed  by  Simon  and  the  amount  of  the 
loan  result  from  the  reeeipts  of  the  gallery,  whluh  tliey  deposited  from 
time  to  time  with  Hearing  tor  eafe  keeping  or  ln%'eetment.  . 

The  ertdenoe  in  the  record  torox  upon  u»  the  unwelcome  oondusidn 
that  these  claims  are  not  well  founded. 

Hearing,  at  the  time  of  the  alleged  ieuae,  whleh  was  verbal,  was  in 
enjbar-"aB9cd  cireumstanceis.  He  had  made  a  simulated  sale  of  some 
property  to  "Umhauer,  and  liad  transacted  biisinosa  through  the  medium 
of  others.  His  name  remained  over  the  photographic  gallery.  He  pur- 
chased artlclea  for  it  in  bis  own  name.  Every  week  Simon  and  Umhauer 
brought  to  him  a  statem<4it  of  the  businesa  oj  the  guUery  and  handed  htm 
over  tke  procewis,  and  the  accounts  were  settled  weekly.  No  adcnoici- 
cdgmont  was  taken  by  them  at  the  time  of  settlement  that  Hie  moBuy 
received  by  Hearing  belonged  to  Simon  and  Umhauer,  and  there  la  no 
acknowledgment  anywhere'  of  any  iadebtodnoas  from  Hearing  to  Um- 
hauer, 

The  note  heiy  by  Simon  is  suspicious.  It  was  given  to  him,  he  sayo, 
by  Hearing.  It  was  not  drawn  up  in  his  prejonce.  He  does  not  aver  or 
establish  that  thti  not^  .was  given  -him  by  mason  of  any  demand  wldch 
he  mado  upon  Hearing  for  a  settlement.  About  tho  time  it  was  given 
Hearing  was  hB.rasscd  with  lawsuks.  He  tutd  attempted  to  cover  up 
his  property.  He  was  silently  working  with  others.  Umhauer  was  his 
brother-iu-law.  Both  he  and  Sltnon  had  been  In  his  employ,  the  lattor 
worldng  for  small  wages.  The  conclusion  wtth  us  is  InesistJIde  that 
they  both  lent  themselves  to  his  necjj^itics  and  wea-e  tjadoavoring-  tcr 
protect  liim,  and  that  tlie  indebtedness  claimed  by  both  was  due  to 
neither,    iWe  think  their  claims  should  have  bctm  disallowed, 

A.  Eochewau  &  Co.'s  claim  for  9W5  M  is  opposed.  They  held  two 
Judgments  against  Hearing,  one  with  interest;  amounting  to  91308,  Mth 
$21  60  costs;  the  other  tor  8250,  with  inteiest  at  five  per  cent  from  the 
first  of  OctobiT,  1870,  to  the  flret  of  April,  1872  (tiie  day  of  sale).  Undec 
execution  they  rceeivetl  81388  05,  which  leaves  a  balance  due  t^em  o( 
JI209  70,  to  which  tliey  are  entitled.  The  opptments  claim  that  in  the 
Judicial  proceedings  which  preceded  tho  sherifTs  sale  fees  and  costs 
were  allowed  which  were  not  iGgal,  and  that  Boehereau  &  Co.  should 
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be  held  reapoDBible  for  fliplr  excoee.  Tho  eosta  wuro  not  chtu^^  by 
them,  noltbcr  did  they  rtwivo  tiiom,  and  thoy  aro  no6  oCoountubln  for 
them. 

Opponents  (urthw  object  to  their  being  gnuite<l  a  privlU-gc  They  are 
only  placed  upon  the  tablc-au  as  mortgage  eroditora.  ThtTe  i»  no  error 
Id  this,  08  thek  riglits  aro  established  by  a  judgmnnt  duly  recorded. 

Judliu  had  a  balf-lntervHt  in  a  note  held  by  Hearing  for  one  thousand 
doUsre.  Tliis,  we  *hink,  is  established  by  tho  evlil<-nce.  Hlx  hundred 
dollars  of  this  note  was  paid  to  Hearing.  Tho  balance  was  paid  to  tho 
oieeutrii.  Some  of  this  money  waB  paid  to  Jxidlin.  Tliere  Is  a  bfrfaneo 
Jue  him  of  two  hundred  dollars,  lor  whleh  ho  hod  judgih(?nt  Ho 
elaimod  a  privilege,  but  to  this  he  Is  not  *^ntitl(■(l.  The  district  judge 
cixygnlzed  him  as  nn  oriUnury  eretMtor.    Tlie  jmlgnient  was  right 

The  executrii  places  herself  on  tho  tabieau  as  a  creditor  in  the  sum 
of  ^947,  by  vhliie  of  a  judgment  rendered  in  her  favor  in  a  suit  for 
«eparation  of  property  instituted  ogainst  her  husband,  duly  recorded 
and  published.  The  Judgment  was  rendered  on  the  twenty-second  of 
Juoe,  1871,  and  was  published  in  tho  oflltdal  joum^  on  the  eleventh, 
twelfth,  and  thirteenth  of  July. 

In  BO  br  as  is  dim-tosed  in  the  record  this  judgment  has  never  been 
executed,  and  no  attempt  has  been  mode  to  exix^ute  it. 

"  The  separation  of  property,  although  decreed  by  a  court  of  justice, 
Ib  Boll  if  It  has  not  been  executed  by  the  payment  of  the  rights  and 
I'tslms  of  tho  wife,  made  to  appear  by  an  authentic  act,  as  far  as  the  e«- 
two  of  the  husband  can  mcettbeni,  or  at  leust  by  &  butui^If,  noo-inter- 
roptad  suit  to  obiain  pajTuent"    C.  C.  2428. 

The  record  shows  that,  at  the  time  the  judgment  of  separation  was 
rendered.  Hearing  «wned  property  upon  wliicH  the  judgment  could  have 
been  executed.  In  Handy  vs.  Sterling,  1  An.  308,  it  was  hold  that  where 
a  judgment  for  the  separation  of  property,  though  suHc«ptible  of  execu- 
tion, remained  unexecuted  till  tho  marriage  was  diesolvi'd  by  the  death 
of  the  wife,  it  must  be  considered  as  null  and  the  community  as  unaf- 
fected by  hr.  The  judgment  is  null,  not  only  as  to  creditors,  but  between 
the  parties  tbemselvej.  The  aatne  decision  was  made  in  Lnngino  vs, 
Blackstnne,  4  Ail  513. 

Under  these  authorities  tJic  judgment  allowing  tho  widow's  claim  ia 
erroneous.  Counsel  for  tho  executrix  contend  that  the  opposition  to 
iUb  item  can  not  bo  heard  except  in  a  dire<'t  action  to  annul  tho  judg- 
Diait,  There  is  no  need  to  resort  to  an  uctEiin  to  annul  a  judgment 
»hleh  tho  low  itself  annuls.  They  also  plead  tho  proscription  of  one 
jva  to  tho  opposition.  But  opponents  are  not  seeking  to  annul  a  judg- 
ment They  aim[4y  say  that  the  judgment  set  up  agoinHt  them  is  null, 
evflj  between  the  parties,  and  therefore  con  not  be  opposed  to  them. 
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Thoy  bring  no  actioa  They  merely  say  that  as  to  them  there  Is  no 
Judgment.    There  ts  therefore  no  question  ol  preectiptlon  in  the  case. 

There  ki  no  evidence  in  support  of  the  opposition  to  the  mortgase  oa 
the  house  No.  31  Hoepital  street  Its  verity,  we  think,  is  established  by 
the  evidence. 

There  is  an  opposition  to  "  the  item  set  down  to  Joseph  Winling  as 
not  due,  as  simulated  and  fraudulent." 

-We  do  not  ttnd  on  the  -tableau  of  dlfitributlon  any  aum  which  it  is 
proposed  to  pay  to  Winling. 

On  the  tableau  which  accounts  for  the  property  of  Searing  Is  a  stat^ 
ment  of  the  sale  ot  a  pleoe  of  property  for  93500^  purchased  by  Winling, 
in  which  it  is  related:  "  The  entire  property  sold  for  83600.  The  oosts 
and  taxes  amounted  to  S268,  and  by  order  of  court  the  purchaser  was 
authorized  upon  paying  the  costs  and  taxes  to  retain  the  balance  of  the 
purchase  price  to  pay  off  the  first  mortgage  of  Bobert  for  91200,  and 
Wlollag  S4000  pro  tanlo.  Nothing  thus  came  to  the  executrix  .in 
money." 

If  tiie  object  be  to  make  the  executrix  liable  for  the  amount  which  the 
property  sold  for,  upon  the  ground  that  it  belonged  to  Hearing,  and  that 
the  mortgage  put  -upon  it  by  Judlin  was  a  fraud  to  which  Winling  was  a 
pari;y,  and  concocted  for  the  benefit  of  Hearing,  the  opposition  con  not  bo 
maintained. 

.  The  property  in  question .^tood  upon  the  records  ot  the  country  in  the 
name  of  JudUn.  He  mortgsged-It  to  Winling  for  84000.  The  money 
was  paid  to  him  in  the  presence  of  the  notary  vrtio  passed  the  act  Win- 
ling, it  is  true,  saya  that  he  knew  It  was  owned  by  Hearing  and  JudUn. 
If  it  was  altogether  owned  by  Judlin,  Hearing  had  no  interest  in  it  If 
It  was  owned  by  Hearing  and  Judlin,  the  loan  made  upon  It. was  made  in 
good  faith.  Jn  either  event,  as  it  did  not  sell  lor  enough  to  pay  thomort-. 
gage,  the  creditors  of  the  succession  can  not  claim  anything.from  Win- 
ling. 

It  appears  that  there  ore  one  hundred  dollars  in  the  hands  ot  the 
sheriff  after  paying  tho  taxes  on  the  property  No.  21  Hospital  streets 
The  district  judge  was  therefore  right  in  (barging  the  executrix  with 
them. 

It  seems  to  be  admitted  in  the  brief  ot  counsel  for  Marchand  that  tho 
opposition  to  tho  Item  S343  due  to  Fojet  is  not  sustiiined  by  the  evidence. 
We  think  ttie  e%i[icnco  sustains  it.  The  opposition  was  properly  dis- 
missed. 

Tho  opposition  which  seeks  to  make  tho  executrix  rofiponsible  lor  n 
certain  piece  of  property  standing  in  tho  name  ot  Comibe,  and  which, 
(ipponeiitfl  allege,  was  convoyed  ti>  liiiii  through  (rauVi,  can  uot  hi*  main- 
tained.   Tho  property  was  purchased  by  OomitKi  at  a  judicial.sale  during 
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Hearing's  life,  and  is  nowliere  moDtioiii>d  an  bclon^ng  to  tlie  sucoeeeion. 
ThiB  oppoHition  was  properly  dismiBsed. 

It  Is  claimed  that  the  proportii«  were  a<>ld  and  ttit^  priK'tteda  distributed 
without  any  account  having  betn  filed,  or  without  the  rights  of  the  par- 
tj<«  having  been  passeil  upou  in  a  proper  proceeding  in  a^x^rdaiico  with 
law,  and  that  they  should  be  maintained  and  charged  against  the  eiecu- 
trii.  But  wo  think  they  were  sold  under  proper  authurity,  and  all  that 
the  oppon«flita  can  cl^m  is  that  thv  proceeds  should  be  properly 
'Ii8tribut«d.  It  is  of  their  proper  distributiou  that  we  have  been  eon- 
siil^ring. 

We  do  nut  ttiiiik  tliut  the  cuuduct  vl  the  uxecutrix  has  buen  such  at* 
b)  deprive  her  of  the  commissions  which  the  law  givra  her.  The  oppo- 
sition thereto  was  properly  diamisscd. 

It  is  opposed  to  her  ai'count  that  tlieiv  are  ausets  of  the  suocessiun 
whieh  have  not  been  mentioned,  and  which  the  executrix  should  be 
I'huged  with.  The  evidence  u)>on  tliis  point  is  not  salisfaotory.  But 
tluB  is  a  provisional  account  We  think  this  opposition  should  be  dis- 
misaecl  as  in  case  of  nonsuit.  When  she  flies  her  final  tableau  theee 
matters  may  be  inquire<i  !nti>. 

The  opposition  to  the  item  8250,  reserved  for  future  eoetn,  should  be 
one  hundred  dollars.  The  ju<lgmeat  as  regards  the  chiim  of  McWll- 
liame  &  Bright  is  correct  its  it  stands. 

It  is  therefore  ordered,  adjudged,  and  duvtreed  that  tlie  judgment  of 
the  district  court  be  amended  — 

First— By  reducing  tlie  amount  allowed  for  fuueral  expensw  from 
iS19  to  $200. 
Second— By  dismissing  the  daini  allowe<l  to  R  BiiiiuQ  for  92411  92. 
Third— By  dismissing  the  claim    allowed  to    Philip    Umhauer    for 
iim  34. 

Fourth— By  reducing  the  amount  allowed  to  A.  Rochcreau  &  Co. 
from  Sit5  96  to  8209  70. 

Fifth- By  strildng  fwm  the  tableau  tiic  sum  of  WW7  cUimed  by 
and  allowed  to  the  widow  on  at-eount  of  her  judgment  ag^nst  the  de- 
Sixth— By  reducing  tlie  amount  reserved  fur  future  costs  from  fiSO  to 

Sim 

.\nil  that  as  thus  amended  the  judgment  of  the  district  court  be 
■ffinned,  the  succession  to  pay  the  costs. 
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SCOCEBSION  OF  FbAN^-UIS  BkLLOCQ. 

Aatbeaooovnt  of  the  admlalHtrator  waa  honiuloKatod  without  an;  proof  reduoed 
to  WFitluK  or  otherwise,  excwDt  as  to  tbu  orudltor  who  oppoHcxl  It.  the  judffmeiit. 
except  aa  to  Buld  ODixineDt.  atn  not  be  mnintaineil. 

In  this  case  the  eurvlvlDK  widow  and  iinivnrHBl  IncHt^o  alli«cw  In  her  pi-tltion  that 
the  deceaaed  lutt  three  minor  ohildren,  to  whom  the  law,  ot  oourwi.  rtwerved 
two-thirds  ot  the  euecoBelon :  yot.  wlthoul  duraimdlntt  of  thorn  the  i)oisse69lon  or 
maklnsthem  In  any  mannur  partlOB  U>  thu  prowodlne.  this  universal  Inicatee 
obtained  an  or  porlp  order,  ttandlnix  her  Into  "positesHlon  of  all  the  property  be- 
ijueathed  to  ber  by  her  laUi  husband." 
'  III  the  Iiwe  ot  the  positive  provision  of  artieln  khtt.  tUivini^l  Code,  whii'h  is  the  law 
applicable  ta  this  caso.  the  universal  leRatee  icuto  aa  rr  parU'  order  MundluK  her 
into  poaBeaslon  of  the  whole  suronsBiot).  nolwItlutiuidlDff,  by  operatioD  ot  law, 
the  halre  are  seized  of  all  the  elToets.  have  oocupted  the  suewsaion  with  the  ben- 
ellt  ot  inventory,  Mid  the  "  uolvoraa!  Ie«atiw  in  bound  lo  demand  of  (hem  the 
delivery  ol  the  effects." 

Under  article  l«T(l.  Bsvlsed  Code,  the  heira  can.  at  any  tlmo.  take  Ihc  Hoizin.  etc. 
Here,  however,  the  forced  hefrs  of  the  dwoaHod,  to  whom  Is  reecrvi^  two-thirda 
ot  the  Bucoesslon,  hitye  made  no  applloatlon  whatevur.  It  Is  only  the  uulvereal 
lexates.  entitled  to  merely  one-third  of  the  uetato  and  not  conllrmml  by  any  or- 
der ae  natural  tutrUot  her  minor  ehlldren.  nor  haWneiiUHlllled  oh  Huch.whohas 
ohtalnedan  «zj>iirte  order  to  be  put  in  possession.  Bhe  certainly  was  not  entitled 
lo  said  order. 

Under  artlole  iwT.  Revised  Code,  the  foroed  heirs  "  were  seized  of  rittht  by  the  death 
ot  their  father  ot  all  the  elTeota  of  the  suceeflnlon.  and  the  iinWemal  lnKaleo  Is 
bonnd  h)  demand  ot  tbem  the  delivery  ot  the  etToota."  Thin  bae  not  beeu  done. 
Henoe  the  order  eeudlnjt  the  universal  loKatoo  inbj  poHsceslon  was  improvl- 
dently  laeaed. 

The  eiecatrix.  by  virtue  ot  her  offlce.  owed  duties  to  the  crodltors  and  also  to  the 
forced  heirs  ol  the  deoeaaed  which  this  court  will  not  permit  her  to  dlircKard  la 
aotlns  for  her  personal  Interest  and  to  their  prejudice.  The  creditor  who 
thouffht  himself  wrosKed  by  hor  tableau  ot  homologation  had  the  rittht  to  tako 
thie  appeaL 

This  oaae  tails  elearlr  within  the  express  provision  ot  article  iao7,  and  the  unl venial 
leRaloe  has  not  oomplled  with  the  requirement  (hereof. 

APPIIAL  from  the  Second  District  Coiut,  parish  ot  Orlvaiiu.    TimA,  J. 
A.  Bo^Hn,  tor  Mrs.  Widow  Bollocq,  teetamonttuy  esecutiiz,  tippellev. 
C.  B.  Schmidt  and  J.  A.  Seghern,  tor  P.  N.  Canton,  appuUttnt. 

Wyl^,  J.  On  the  twent^-sixtli  day  of  June,  1874,  Francois  BoUouci 
died,  leaving  a  small  BucG«0sion  and  three  minor  uhildreu.  Hu  also  left 
a  DUDoupative  will  by  public  act,  whereby  he  bequeathed  to  bia  surviving 
widow  aU  his  property.  A  creditor  having  applied  to  administer  on  the 
estate  ot  the  deceased,  the  surviving  widow  died  an  oppositioiL  Two 
days  afterward,  to  wit :  on  the  fifth  of  Novemiwr,  1874,  she  prescatod  a 
petition,  alleging  that  of  her  marriage  with  deceased  then;  were  living 
three  minor  cliildren  (naming  them),  ot  whom  she  was  entitled  to  tho 
tutorship,  and  she  presented  the  will  and  prayed  that  it  be  rt^tered 
and  executed,  that  an  inventory  be  niadt:,  auU  tor  all  necessary  orders. 
The  registry  and  executi<JU  of  the  will  was  ordered,  and  tlie  surviving 
widow  received  letters  teetamentory.    An  iindcr-tutor  was  appointed. 
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but  no  order  was  rendered  conflnniDg  the  survlTlDg  widow  as  natural 
tutrix,  nor  has  she  qualified  as  such. 

On  the  fourth  of  February,  1875,  the  executrix  filed  an  account  Betting 
down  a  large  number  of  creditors  as  paid.  Notice  ot  the  filing  of  the 
account  was  duly  published,  and  only  one  creditor  made  opposition. 
Upon  proof  of  the  advertisement  the  court  ordered  the  account  to  be 
a{iproved  and  homologated  so  far  as  not  opposed;  ttad  on  the  trial  of 
the  opposition  of  the  creditor,  Verriere,  the  court,  after  hearing  evidence, 
dtemlflsed  it  wid  ordered  the  final  homologation  of  the  account 

This  was  on  the  sixth  of  April,  1875.  Seven  days  thereafter,  to  wit: 
on  the  thirteenth  of  April,  1875,  the  court  rendered  the  foUowlng  ex 
parte  orderi  "  Considering  the  prayer  of  the  petition,  let  the  petitioner," 
the  surviving  widow  and  executrix,  "  be  put  into  possession  of  all  the 
property  bequeathed  to  her  by  her  late  husband." 

Subsequently,  to  wit:  on  the  twenty-third  day  of  August,  1675,  P.  N. 
Cuiton,  a  creditor,  set  down  on  the  tableau  as  paid,  applied  for  and  ob- 
t^ed  appt'als  from  the  judgment  homologating  the  account  uid  the 
order  sending  the  executrix  into  possession  as  universal  legatee,  oil  the 
(ground  that  his  claim,  reot^nized  for  $1135  96,  had  not,  in  fact,  been 
paid,  notwithstanding  the  statement  to  that  effect  in  the  account.  He 
also  disclosed  by  his  afQdavit  an  appealable  Interest.  21  An.  336;  28 
An.  7S8;  25  An.  3. 

As  the  actxiMDt  was  homologated  without  any  proof  reduced  to  writ- 
ing or  otherwise,  except  ae  to  the  creditor  who  opposed  It,  the  Judgment, 
excepj,  as  to  said  opponent,  can  not  be  maintained. 

"The  testimony  of  witnesses  In  causes  itefore  the  court  of  probate 
shall  be  taken  in  writing  and  annexed  to  the  record,  and  a  list  shall  be 
made  of  such  documents  as  are  produced  by  the  parties  and  are  an- 
nexed to  the  record,  that  they  may  i>e  read  on  the  appeal,"  Code  of 
Practice,  1042;  8  An.  491;  see,  also,  succession  of  Boss,  21  An.  Sll,  and 
authorities  there  cited. 

We  come  now  to  the  ex  parte  order  putting  the  executrix  Into  posses- 
ion as  universal  l^ffatee.  "  The  heirs  can,  at  any  time,  take  the  seizin 
from  the  testamentary  executor  on  offering  him  a  sum  suffldent  to  pay 
the  movable  legacies  and  on  complying  with  the  requirements  of  article 
10i2."    Revised  Code,  article  1671. 

Article  1607,  however,  provides  that  "  when,  at  the  decease  of  the  tes- 
tator, there  are  heirs  to  whom  a  certain  portion  of  the  property  is  re- 
served by  law,  these  heirs  are  seized  of  right,  by  his  death,  of  all  the 
effects  of  the  succession,  and  the  universal  legatee  is  bound  to  demand 
of  them  the  delivery  of  the  effects  Included  in  the  testament" 

Ardcle  352  provides  that  "  It  shall  not  be  necessary  for  minor  heirs  to 
make  a  formal  acceptance  of  a  succession  ttiat  may  fall  to  them,  but 
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suc^  aoceptance  sh&Il  be  considered  as  made  to  them  witb  the  benefit  at 
Inventory  by  operation  f>t  law,  and  shall  in  all  reapeets  have  the  Toroe 
and  effoet  of  a  formal  aeceptance." 

InWestholz  vs.  Betuud,  18  An.  285,  it  wj is  held  that  "when,  at  ttie 
decease  of  the  testator,  there  are  heirs  to  whom  a  t'ertain  portion  of 
the  property  is  reserved  hy  law,  these  heirs  are  seized  of  right,  by  his 
death,  ot  all  the  effeets  of  the  su<i"esslou,  and  the  universal  l^atee  is 
bound  to  demand  of  them  the  delivery  of  the  effects  included  in  the 
testament" 

In  the  case  at  bar  the  suniving  Widow  and  universal  legatee  allegee  in 
her  petition  that  the  deceased  left  three  minor  children,  to  whom,  of 
couree,  the  law  reserved  two-tJilrds  of  the  sura-ession;  yet,  without  de- 
manding of  tliem  the  possession  or  making  them  in  any  manner  parties 
to  the  proceeding,  this  universal  legatf*  obtaine4  an  ex  parte  order 
sending  her  into  "  possession  of  all  thi-  property  bequeathed  to  her  by 
her  late  husband." 

In  the  face  of  tlie  iwsitive  pro\-ision  ot  ai-ticic  ie07,  which  is  the  law- 
applicable  to  this  casi^,  tho  universal  legatee  gets  an  ae  parte  order 
sending  her  into  posaessitm  of  the  whole  aw'eession,  notwithstanding  by 
operation  of  law  the  heirs  an*  seized  of  all  the  effects,  have  accepted  the 
succession  with  the  benefit  of  invcntoi-y,  "  and  the  iinh-iTftal  legatee  itt 
'wuftd  to  dttinaiul  of  them  tlie  delirei-y  of  the  effectn."       •        •        •         • 

.n  Fowler  vs.  Boyd,  15  L.  5C2,  where  an  appeal  was  taken  from  the 
judgment  discharging  the  rule  to  set  aside  the  order  sending  the  univer- 
sal legatee  into  possession,  on  tlie  groimd  that  it  was  illegal  and  had 
Issued  im providently,  this  court  held  that  "  it  is  only  from  forced  heirs 
that  a  universal  legatee  i»  bound  to  demand  tlie  tlellvery  of  the  property 
iKKjueathed  to  him,  and  if  thei-c  be  no  foned  heirs  he  is  seized  of  right 
■  of  the  estate  and  no  demand  b  re^juli-ed."  In  tliat  t-tuu;  there  were  no 
forced  heirs,  and  the  c^mrt  held  that  tho  rule  announced  in  article  1607 
did  not  apply  to  collateral  heirs.  Under  article  1671  "  tlie  heirs  can  at 
any  time  take  tlio  seizin,"  et<-.  Here,  however,  "  the  heirs  "  have  not 
applied  for  the  seizia  Tho  fori'ed  huira  of  the  deceased,  to  whom  is  re- 
served two'tliirds  of  the  succession,  Imvo  made  no  appUoatdon  what- 
ever. It  is  only  tho  univei'sal  legatee,  entitled  only  to  one-third  of  tho 
estate,  who  has  obtained  an  tir  parte  urder  to  be  put  in  possession.  She 
was  not  entitled  to  the  order  under  article  IfiTl,  by  virtue  of  which  it 
was  prolM^ly  graiiti^d. 

Article  1607  is  the  law  ap])licitl)le  to  the  ease  at  bar,  andby  virtue  thereof 
these  forced  heirs  were  "  seized  of  right,"  by  the  death  of  tlieir  father, 
"of  all  the  effects  .of  the  succession  mid  the  unh-ernal  legntee  hs  htnmd  to 
dCTnaml  of  tl-em  the  deliciry  of  the  (■#«;/«,"  eU'.,  which  has  not  been 
done. 
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Our  oonelusion  ie  that  thi'  onler  sending  the  universe  legatee  into 
pcdBossioQ  was  improvidently  Issued,  and  it  should  be  annulled. 

The  executrix,  by  virtue  of  tier  offloe,  owed  duties  to  ereditore  and 
also  lo  the  forci^l  heirs  of  the  dee^-ased  which  this  court  will  not  penult 
her  to  disregard  in  acting  (or  her  own  personal  interest  tiud  to  their 
piejudice.  She  was  bound  to  make  a  fair  settlement  with  the  creditors 
whom  she  plaeed  on  the  account  And  If  she  has  not  paid  appellant 
theS1135  96  which  she  stated  in  the  ae<iount  she  paifi  him,  it  woulil  be 
ngrwit  wrong  bi  permit  her  to  enjoy  the  benefit  of  a  judgment  tii  tlmt 
eflprt  in  the  homologated  account,  and  then,  by  an  ar  parte  order,  to 
tairy  off  all  the  effceta  of  the  succession  to  the  prejudii'c  of  ertnlitors 
and  hare. 

The  ease  falls  clearly  within  the  expn^es  provisions  of  article  1607, 
and  the  universal  legatee  has  not  complied  with  the  requirements  thereof. 

It  is  therefore  ordered  that  the  judgments  appealed  from,  so  far  as 
they  affoet  the  appellant,  be  avoided  and  annulled,  and  it  is  further  or- 
dered that  this  case  be  remanderl  to  be  proceeded  in  aecortiing  to  law, 
appdiee  paying  costs  of  appeal. 


Howell,  J.,  twicioThii/.  I  concur  in  the  conclusion  in  this  case,  on  the  ' 
ground  that  the  creditor  had  the  right  to  appeal  from  the  judgment 
homologating  the  tableau  to  his  projudico,  and  the  subsKiuent  proceed- 
ings of  the  executrix,  flj<  comiHcft-ii,  to  be  put  in  possession,  did  not 
destroy  that  right.  And  as  the  order  putting  her  in  possession  might, 
under  the  circumstances,  impair  his  rights  as  credlt<<r,  he  <'ouUl  have  it 
revieweii  on  appeal. 


LrDELRTO,  0.  J.,  (UnKetiting.  F.  Bellocq  died  on  the  twenty-^xth  of 
June,  l(f74.  He  left  a  will  whereby  he  appointed  his  widow  his  universal 
Irgatee  an<l  executrix.  This  will  was  probated,  and  letters  testamentary 
were  isauetl.  She  filed  an  a^'connt  which  was  opposcil  by  one  creditor, 
aad,  the  opposition  having  been  rejected,  the  account  was  homologatei), 
and  on  the  application  of  the  universal  legatee  she  was  put  Into  posses- 
sion of  the  property.  Several  months  after  this,  P.  N.  Canton,  a  <Tedtt«>r 
i>f  the  t*tat<^,  obtaiiie<l  orders  for  appeals  from  the  judgment  homolo- 
Kating  the  account  and  from  the  judgment  putting  the  legatee  in  pcwwes- 
sinn.  Healli^^es  and  assigtisas  errors  tiiat  the  account  was  homologated 
without  proof  OB  required  liy  law,  and  that  the  widow  ei.iuld  not  be  put 
int«  possession  of  the  wholi-  estate,  as  there  were  forced  heirs,  and  the 
Mecntrii  had  not  administered  the  estate. 
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An  hdr  has  the  right  to  demand  poesesslon  of  the  eetate  at  any  time, 
subject  only  to  the  conditions  that  he  give  security  for  the  paym«it  of 
the  debts.  If  the  creditors  demand  it,  and  that  he  place  In  the  hands  of 
the  executor  a  sufficient  sum  to  pay  the  movable  or  partloular  legaoLee. 
C.  C.  1671, 1012;  2  R.  382;  3  R  349;  3  An.  705. 

The  Judgment  of  the  lower  court  having  been  executed,  and  therefore 
acquiesced  in,  they  could  not  appeal  from  the  judgment  18  An.,  buc- 
ceeslon  of  Egana.  If  the  debt  of  the  appeUsnt  exists,  he  can  demand  it 
from  thehelrlnposBession,  la  a  suit  in  tbecourt  of  ordinary- jurisdicUon. 

S(r.  Justice  Taliaferro  concurs  In  this  opinion. 


No.  5719. 
-  Ososai;  S.  Liicev  vs.  Bufub  Waplbs  and  Orrr  or  New  Obleams. 

Br  BectloD  thtrty-onn  at  the  act  No.  1  of  the  extra  aeeslon  or  irto.  whioti  roDstltutod 
tne  new  oharter  of  the  city  of  New  Orleans,  it  1b  declared  tnot  the  Halarv  of  the 
Olty  Attorney  shall  ba  fixed  by  the  Common  Counell  at  a  sum  not  to  exceed  six 
tboueand  dollarB  per  aaaum.  and  that  he  nball  receive  no  extra  ooaoenBatlon. 
norflhall  any  other  attorney  be  appointed  to  aaalHt  him,  ualeee  by  a  vole  of  a  ma- 
jority of  the  Council. 

The  DTOMedlnK  to  homologate  the  third  drolnose  asseBsment,  It  Inntltutad  and  con- 
ducted by  clalntllT.  was  but  the  dlscbarKe  ot  a  duty  devolvlnx  on  bln'i  as  Cltv 
Attorney,  tteoauae  the  law  creating  the  offlce  required  him  to  represent  the  cor- 
poration "  in  all  proooedlnxB  and  actlona  to  which  it  was  party."  There  Is  ootb- 
ins  in  the  record  to  show  that  "  an  extra  tee  was  allowed  by  a  vote  of  a  majority 
of  the  members  ot  the  Council."  or  indeed  that  anyvotowaa  ever  taken  In  retcnrd 
to  It. 

Pfalntlir  takes  a  tallaclous  position  when  (Mnteadlntf  that  the  act  ot  isn  In  resard 
to  the  drainage  dUtrlolB,  requiring,  when  the  tableau  at  aseeeament  Is  homolo- 
Bated.  that  the  dellaqueat  taxpayers  shall  be  condemned  in  the  additional  sum 
ot  ten  per  cent  tor  counsel  toea  and  costs,  entitles  him  to  the  remuneration 
elalmed.  notwIthslAndlng  tho  prohibitive  feature  ol  the  city  charter,  because,  as 
he  a11eRee,the  former  Is  BHpecIol  law.  and  Is  not  repealed  t>y  the  latter.  whl<-h  in 
agen  rallaw.  The  error  ilea  la  assuming  that  tho  obarter  of  thecity  laaicen- 
eral  law.  Both  acts  are  special  slatulee,  and  the  latter  Is  the  law  appUnkble  lo 
the  dalm  for  extra  compensation  set  up  by  the  plaintiff. 

FlaiDtiff  is  estopped  from  denying  tbat  the  ownership  ot  the  judgment  In  Qnea- 
tlon  is  In  the  city  ot  New  Orloana  by  the  judicial  admissions  In  the  petition 
for  the  homologation  ot  the  tabloau  of  assessment— which  petltlnn  he  Died. 
as  he  says,  through  his  subordinate.  Itufus  Waples.  tho  Assistant  City  Attor- 
ney. In  tliat  petition  on  boiiolt  of  the  city  of  New  Orleans  lo  homologate  the 
drainage  assessment,  it  Is  alleged  that  the  city  was  subrogalMl  by  law  to  tbe 
rights,  powers,  and  [ncilities  possessed  by  the  oomrolaslontrs  of  the  several 
drainage  diHtrlds,  and  judgment  is  prayed  In  favor  of  the  petitioner  iu  the 
capacity  aforesaid. 

An  attorn ey-at-law.  In  the  face  ot  his  own  judicial  admissions  In  a  Rult  which  be 
brought  tor  his  client,  can  not  be  pormlltad.  when  he  comes  to  sue  to  be  decreed 
a  part  owner  ot  the  judgment  thua  obtained,  to  allege  ttuit  his  former  iillent  bad 
.  DO  Interest  In  the  suit,  and  therefore  baa  no  Intermt  iu  coiitetitlng  with  blm  in 
'  regard  to  the  title  or  ownership  ot  said  judgment. 

The  exigencies  of  plaintltTs  case  have  forced  him  lo  the  position  ot  malntaJnlns 
tliat  New  Orleans  is  really  not  the  owner  of  the  judgment  in  uontroversy,  and 
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theralore  h>a  no  right  to  sot  up  loftal  deleuBOH  avaiatit  him :  but.  should  this  be 
true,  he  has  no  oanae  ot  action  aeainst  New  OrleauB.  and  had  no  rlRht  to  brtnv 
her  lato  court. 

KevOrieans  is  the  real  boDeflctary  In  the  drainano  laws.  She  Is  the  owner  of  the 
jndgment  againat  the  delinquent  taxpayers,  and  la  the  person  entitled  to  entoroe 
Ka  ooUectlun.  A  party  who  haa  the  exoluslve  rixht  to  merRu  aclHlm  Into  a  judg- 
mcnt.  and  after  judgment  to  make  the  money  on  eieeutloQ.  must  be  recftrdod  la 
law  »» the  owner  of  said  judgment. 

Its  Mississippi  and  Mexican  Gulf  Ship  Canal  Com nuiy  have  no  direct  lataroat  Id 
the  iadgment  the  title  to  which  Is  the  subieot  ot  this  oontroveray.  It  eTorr  osDt 
due  in  DonseaueDre  ot  said  judgmunt  Hhould  at  once  bo  willectod.  or  at  onos  be 
logl.the  HlHsisHlppI  and  Heiloin  Gult  Ship  Can hJ  Company  would  neither  be 
enriched  nor  impovHrlahed, 

The  HiesleBippi  and  Mexican  Oult  Hhip  Canal  Company  have,  however,  an  Indirect 
interest  In  the  judgment.  They  are  the  iwntractors  Co  do  the  work  of  draining 
thccity  under  the  Bupcrvlalon  ot  the  city  aurveyors.  They  have  an  Interest  In 
thesolyencyot  the  party  tor  whom  they  are  employed  tu  work,  and  BBthewtirk 
progrCTsec  from  month  to  month  they  may  reauiro  payment  out  ot  Uie  tnnda 
net  apart  for  the  purpose. 

TIk  tact  that  the  Htote  made  the  oontmot  In  behalf  of  the  city  aftecta  the  interest  ot 
Sew  Orleans  In  the  beneflclal  raaulls  uontempUtod  by  said  act  no  more  than  It 
Ihe  contract  had  been  made  by  the  city  henieir.  and  the  (act  that,  uador  this  con- 
tract. New  Orleans  la  required  to  apply  the  prooeeds  of  the  judgment,  when  ool- 
ImM.  Io  the  discharge  of  the  debt  tor  keeping  up  the  drainage  ot  the  city,  does 
not  impair  her  ownership  of  the  judgment  against  the  dellnyuents  any  more 
than  the  obligation  [nourred  by  the  city  to  apply  any  and  every  other  reaouroe  to 
Ihe  puFpoBB  for  which  It  was  appropriated. 

Tie  above-mentioned  prohibitive  clause  ot  the  charter  ot  the  city  ot  New  Orleans 
detealB  also  the  pretonalons  of  Waplea,  tbe  Intervenor.  He  was  not  employed  by 
KToteof  a  majority  of  the  City  CouQcll,  and  therefore  can  not  compel  the  city  Io 
allow  him  a  tee  in  the  case. 

APPRAT.  tram  the  Superior  District  Couri;,  parish  of  Orieana.  Haw- 
kira,  J.  JF^nk  N.  Butler,  for  pl^utiff  and  appellant.  Rufus  Wapleg, 
in  propria  penona,  defondant  &ud  appellee.  Cotton  £  Levy  and  Fertutn- 
ia  tC  SnittMiKmU,  on  behalf  of  Aifred  PliUlipa,  of  counsel  for  the  dty  ol 
New  Orlraos,  def^idantacd  appellant. 

Tilt,  J.  On  the  sevente^ith  of  March,  1872,  the  dty  of  New  Orieaos, 
bj  Bufus  Waples,  Assistant  dty  Attorney,  instituted  proceedings  In  the 
Gghth  District  Court  to  homologate  the  tableau  of  assessment  for  tbe 
Third  Dnlnage  District,  pursuant  to  the  acts  of  185B,  1B61,  and  1871  in 
tegsrd  to  the  drainage  of  New  Orieans. 

The  petitkKi  alleged  that  the  dty  of  New  Orieans  was  "aubrogated  by 
law  to  the  rights,  powers,  and  fadlities  possessed  by  the  commisslonMB 
o[  tbe  several  dr^uage  districts;"  that  a  copy  of  the  plan  describing' 
tbe  Bereral  pieces  of  property  and  a  copy  of  the  tableau  of  asseasineiit 
■ere  duly  filed  on  tbe  second  ot  March,  1872,  In  the  office  of  the  Be- 
amier ot  Mortgagee  tor  the  parish  ot  Orleans,  and  that  proper  noUeee 
to  ttie  definquent  taxpayers  had  been  duly  published  in  the  official  jour- 
nal as  required  by  law.  Upon  these  all«^tlonB  tbe  petitioner  prayed 
tor  judgment  homologaUng  the  assessment  and  subjecting  the  property 
desi^bed  tberehi  "  to  a  first-mortgage  lien  and  privilege  in  favor  ot  your 
pctitkoer  in  the  capacity  aforesaid,  tor  such  amounts  as  may  be  assessed 
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on  it  for  ita  portion  of  the  whole  wjsts  of  dminnge  of  Buitl  setttion,  in 
accordance  with  the  provisions  of  the  statute  l)y  whiuh  siiid  privilege 
iien  and  mortgago  were  creattKl." 

No  opposition  was  flieU. 

On  the  eighth  of  November,  1872,  on  nmtiori  of  Kufns  Waplt**,  the 
tablwiuof  aBsossniont  was  hoinologatej  tmd  jiulguieut  was  nindei-ed 
"  against  the  property  di:'e<Tibod  us  assessed  in  suid  roll,  and  also  agaiust 
the  owner  or  owners  of  each  property  respeetively,  with  ten  jier  iviitnm 
additional  to  the  amount  assessed,  (or  wiinsel  fees  and  costs  as  pro- 
viiiod  by  law."       ■•        »        • 

The  tottil  omomit  of  tliis  judgment  was  3(>27,598  !M.  luid  also  tiie  a^ldi- 
.  tionjil  sum  of  ton  per  o<?nt  thereon. 

Oeoige  S.  La*'^y,  the  City  Attorney  at  t!ie  time  the  ubove  jiKigmeiit 
was  rendered,  now  sues  Rufus  Waplee,  tho  Assistant  City  Attorney,  »nc1 
they  cit  of  New  Orleans,  to  be  doereert  the  owner  of  this  ten  per  cent  i>n 
$627,598  94,  that  is,  to  he  declared  the  owner  of  this  part  of  aaid  judg- 
ment; he  also  prays  Judgment  aprainst  the  olty  for  whatever  part  of  said 
ton  per  centum  it  has  heretofore  colleirt^d,  and  tliat  the  city  be  deeived 
to  pay  over  to  him  the  buliuiee  thereof  as  fast  as  collect«d. 

Bufus  Waplcs  and  the  city  of  New  Orleans  filed  separate  aiiswun*. 
And  Waples  subsequently  intervened  and  claimed  tliat  he  waa  the  at- 
torney of  record  and  was  entitled,  if  any  one,  t<j  the  ten  per  centum  for 
counsel  fees  and  costs;  that  o*i  Lacey  rendered  no  services  in  causing 
the  homologation  of  ttie  tableau  of  assessment,  he  is  entitled  to  no  cuiu- 
pensation  on  account  tliereot;  tliat  he,  the  intervener,  was  Assistant  City 
Attorney  when  the  petition  was  filed,  but  he  ceased  to  hold  said  olHc« 
when  the  judgment  of  hom()logation  was  subsequently  entered  up  on 
his  motion,  and  that  he  abandons  to  the  city  three-fourths  of  the  ten  p«T 
cent  counsel  fees  stated  in  the  judgment,  and  only  claims  oiie-Ioiirth 
thereof,  the  same  being  a  reasonable  and  fair  compensation  for  his  pro- 
fessional services  rendered  in  said  ease  subsequent  to  the  severance  of 
his  connection  with  tlie  city  as  Assistant  City  Attorney. 

The  court  gave  judgment  rejecting  the  demand  of  plaintiff,  and  gavn 
tlie  intervener  judgment  decreeing  him  to  be  the  owner  of  one-fourth 
of  the  ten  per  cent  counsel  fees  stated  in  said  judgment  of  homologa- 
tion. 

From  this  judgment,  plaintiff,  George  H.  Laeey,  and  the  city  of  New 
Orleans  have  appealed. 

There  are  several  reasons  whicli,  in  our  judgment,  ai^e  conclusive 
against  the  pretensions  of  plaintiff — 

First — Assuming  he  piirfonned  the  service  of  causing  the  homologti- 
tjon  of  the  tableau  of  assessment,  which  was  opposfxl  by  no  one,  ^ve 
think,  so  far  from  being  entitled  to  this  largo  fee,  Lacey,  the  City  Attor- 
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ney,  waa  pruhlbited  fruiu  rweiviun  any  i-ouiiwiwutiori  whatever  by  uec- 
tiiin  thirty-one  nf  act  No.  7  of  thf  estra  atsaion  of  187u,  beiiiff  the  new 
charter  of  tile  >My,  whlcli  provider  "ttiut  it  atiall  be  tlie  duty  of  tht» 
(.'ouQcil,  at  its  Unit  n^ulai'  iiiectiiig  attei'  ita  induction  into  ofilee,  or  aa 
wHiutheroafter  tw|ii-aetieable,  to  ele<-t  a  aet-retary.  •  •  *  aIwj 
a  (%y  Attorney,  luarnoil  iu  the  law,  kIhi  ifliall  be  Ihr  liyiil  ndi'mer  of  Iht 
itrjmratkfn  in  all  matli-rs  in  ivliiiii  Ifjiil  ii'lriiy  initij  (w  iitii'miary,  and 
dmS  rKpr&viU  Ihe  an-ytu-atvin  hi  nil  jiidU-ial  iiitKVilhiyK  diiU  wUftui  to 
iriti'i  if  may  be  a  parly  or  in  ichivli  it  miiy  luii'i-  im  intHrei'l,  and  uhull  lu 
oil  L'aiieH.  when  nxjuired  by  t)ie  Mayor  or  any  Adniinitttmtor  of  dejwrt- 
mtiit,  (uniiah  a  wrftt«n  opinion  of  the  It^^ty  or  i-o'iiutitutiouality  of 
any  law  or  ordinamv  to  be  aubinitt'-d  to  or  pending  Ix'fore  the  Coundl, 
iir  u8  to  any  queutionu  inviilvwl  in  llie  liiHeharge  of  Uieir  rt*iiieetive 
dutieB,  He  ttball  hold  his  ofHce  for  a  term  of  two  yi>ura,  unlow  sooner 
niuoved  at<  provide<l  for  iu  this  iu.-t,  and  aludl  tvifin-  a  wlnry,  Ui  be 
Jijnl  by  the  Cwnmon  Cviiiifil,  luit  h>  ejcni^l  nix  tliiniMfiiid-  dvllfiril  per  an- 
nnm:  lie  nball  be  nllou'ed  lai  ejcira  fee  ur  iiimiirnniitiini,  nor  sliatl  any 
other  uttomey  be  ap|>uiut<^  to  usuist  liiin,  unlttis  by  a  vot^;  of  u  uiitjor- 
ily  of  tile  members  of  the  Council,  and  shall  be  eini>owfred  to  employ 
(•ne  or  more  elerku  as  tile  Council  may  deem  nei'easary  and  allow." 

The  inenning  of  this  eeiliou  (.-ouKI  nurdfy  be  nuide  plainer  than  it  is 
net  forth  in  the  language  employed  by  the  Gontsral  Assembly.  It  deflnes 
Ibf  duties  of  the  City  Attorney,  not  only  in  regard  to  the  advii-e  he  shall 
give  in  all  matteru  relating  Ui  tile  I'orpoi-ation  or  whieh  eoneeni  the 
Uayur  and  Adnunistmtoi's,  but  in  pret'lsc  tonus  it  deolareti  tliat  tlie  City 
.\ttomey  "shall  repreaent  the  corporation  in  all  judicial  proeeodings  and 
iKlioiut  to  whicu  it  may  be  a  paity  or  in  which  it  may  have  an  interest." 
'  *  *  Aud  it  also  d(-eluri-»  that  Ids  salary  uliall  be  ttxed  by  tlit; 
C^immon  Council  at  a  sum  "  not  to  execiil  six  thouHiuid  dollars'  hu  uhall 
W  Hilowed  no  extra  tee  or  eompenaation,  nor  tihull  any  otlier  attorney 
bv  appointed  to  assist  lum,  unlcsH  by  a  voti'  nt  a  majority  of  the 
CoimdL"        •        •        » 

The  proc««;diug  to  homologate  the  third  dnunagc  atisesBmunt,  it  iuatl- 
lutwl  and  eonduclwd  by  pliuntifT,  was  l)nt  a  disclmi-ge  of  a  duty  devolv- 
ing on  him  aa  City  Attorney,  because  the  law  cn-atiiig  tlie  office  requirtsd 
tiiiLi  to  represent  the  uorpomtion  in  all  "  iirucet^dhigs  and  actions  to  whieh 
it  wae  a  party."  And  for  the  discharge  of  this  and  other  dutiue  his  oom- 
pMuation  was  limited  t'>  a  salaiy  of  six  thousand  dollars,  and  he  wau 
|)n>h3>ite(l  from  reeoiving  any  i-xtni  t<i'  ur  nimi)cnsiitli)n,  "  unless  by  a 
vote  o(  a  majority  of  the  memUirH  of  tlie  (^•uncil." 

Has  the  plaintiff  been  allowed  an  extra  foe  for  lioinoli  gating  the  tab- 
bauof  assessment  of  the  Thii'd  Vraiiiugo  Distriet?    There  iu  nothing  in 
the  record  to  show  that  such  a  fee  wsh  allowed  "  by  a  vote  of  a  majority 
15 
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of  the  mombere  of  thi'  Council,"  or.  iiidw-d,  tlu^;  iiny  voto  was  fver  taken 
in  regHnl  to  it  PIuintifT,  howcvi-r.  iMiitcuilH  thut  whi'ii  liin  Councfl 
aauigneil  him  to  tin-  liuty  or  utU'iiiliiiK  to  tlie  ilminuge  <iwc  it  impliedly 
•cohsonted  that  ho  should  htivt-  tli<'  ten  jmr  cent  iillo wed  by  tiie  act  oT 
1861  for  coiin8cl  bt!n  and  i" .«!«  aKHin^t  licliniiiieiit  tHXixiyeri}, 

A  siiflidont  tnwwcr  t^i  tlii^  i8  Mint  if  |>liiintilT  ;itl<'iiile<i  t"  i)u>  miit.  he 
merely  performod  imc  of  hiH  iliities  njieciHiil  in  nei-tjon  31  of  the  (.-harter, 
and  for  which  with  other  dntiiqs  that  tK-ctii>it  limit^il  his  oompeimation  to 
a  salary  not  tu  esctMHl  xix  tlioiisani!  dollara  ;  ami  mi  it  prohibit^^d  extra 
compeneatiou  witliout  a  voti.'  of  a  majority  of  thp  nieiubeiB,  the  Coun- 
cil could  give  no  implied  conseEit  nor  do  anj-tliinpt  to  iucrwisc  the  o<>m- 
pensatioti  eswpt  in  the  niiwnicr  LiipiiiTcl  l)y  wiid  m-ition.  Plaintiff  also 
contends  that  the  lu-l  of  IHBl  In  regaiil  t^' the  dminnf^e  diHtri»'l»t,  rwiiiiring. 
wh^n  the  tableau  of  asHOHunu'iit  in  li<>.iioli>Katcil  thut  the  delinqu^t 
taxpayer  shall  be  condemned  in  t,lu>  iidditioiia.  uum  of  ten  per  i-ent  for 
counsel  fees  and  c  sts,  entltR's  him  to  tins  rcmnncnrtion,  notwiThMtand- 
Ing  the  prohibitive  foaturo  of  the  dty  charter,  bivauac  tlie  furnicr  is  a 
special  law  and  Is  not  repealed  by  the  Uittei',  which  Is  a  gi'tieral  law. 
The  fallacy  in  this  poBltinn  lit^  hi  assiiniiiiK  that  the  cnaiter  cif  the  (ity 
is  a  general  law.  Both  acts  art;  speriat  utjttuti.'s,  oue  in  ii<g>ird  t>o  the 
drainage  district*!,  and  SLvtion  tliirty-oue  of  the  otlier  in  rtigiini  to  the 
office  of  City  Attorney.  They  have  different  obj.rts;  and  the  lat'f r  in 
the  law  applicable  to  tlie  claim  fui'  extra  compensation  set  up  by  plain- 
tiS,  and  must  control  in  determining  his  rights  hi  relation  tlici-eti>. 

AuotJier  argument  which  the  plaintiff  makes  ui  siiiipoi-t  of  his  dointuitd 
to  be  det^reed  a  part  owner  ol  the  judgment  which  the  city  of  New  Or- 
leans obtained  against  the  dolin(|uent  taxiMiyera,  is  the  a»tsertion  that 
the  dty  has  no  interest  in  said  jndginent  or  the  ten  per  centum  attor- 
ney's fees  and  costs  recoveriil  theivin,  bw-jiiisc  by  act  No,  30  *>f  the  acts 
of  1871  the  city  of  New  Orleans  occupies  only  the  poshion  of  a  fidiu-iary, 
that  the  real  benofleiary  is  the  Minsiesippi  and  Uc.'dcan  Gulf  Kliip  Oaiial 
Company,  that  the  city  "acquir-d  nothinR  and  became  the  pcKsessor  (.if 
nothing"  under  said  statute,  and  is  without  int(-rust  to  set  up  abstract 
questions  of  law  to  defeat  plaintifTs  demand.  Wlmt  does  plaintiff  n\w 
for?  He  brings  a  suit  hi  the  nature  nf  a  pi-titory  action  to  lie  decfvod 
the  part  owner  of  an  incorpoival  thing,  a  judgment  which  Kew  Orleans 
reoovered  against  various  delinquent  ta.'cpayei's  wnen  honioh>gatuig  the 
drainage  asstssment  of  the  Third  Ui^Llnuge  Distili-t.  Inst*iad  of  Ijuiiiff 
satisfied  to  i-eeover  upon  the  strength  of  his  own  title,  plaintiff  proptitMst 
to  oust  the  defendant,  the  city  of  New  Orlean.-,  of  [lart  of  tne  judgment 
which  she  reeovercti  on  the  allcKcd  wejiknesa  of  tlie  title  which  she 

But  if  it  be  true  that  the  Mis-titssippi  and  Mcdcan  Oulf  Ship  Canal 
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Compuij  nre  the  real  benefldarics  of  the  <lraitiagf^  laws,  the  real  owners 
ot  the  JudffmeDt  in  question  (the  titin  of  which  is  nominally  in  New  Or- 
Iwns),  why  di<l  not  plaintifT  ciinse  them  to  be  made  parties  before  putting 
at  issue  the  title  of  said  judf^nont  or  ilemandliig  that  the  adjudication 
)»  made  in  relation  to  the  title  or  the  ownership  of  said  judgment  or  any 
parttberpi>f?  Howcanthist'ourt  mljudicate  upon  the  tiUeof  thejudg- 
mnit  whirh  New  Orleans  reeovered  in  homologating  the  drainage  assese- 
ment  of  the  Tldrd  Drainage  Distrit't,  or  any  pjirt  thereof,  when,  aa  plaintiff 
<<Ulma,  the  real  owners  of  said  iuilgmeiit  liave  ni>t  lii-en  8ue<l  and  are 
not  before  the  court? 

But  pl^ntiir  is  estopped  from  denying  that  the  ownerahlp  of  tlie 
judgment  in  question  is  hi  New  Orleans  by  Uie  judicial  admissions  in  the 
petition  tor  the  homologation  of  Uie  tableau  of  assessment,  wtiich  peti- 
tion he  claims  that  ho  filed,  thnnigh  hie  8ul>ordinate,  Butus  Waplee,  the 
Amistant  City  Attorney.  In  that  petition  which  Wapies,  the  AsBistaut 
(Hy  Attorney,  filed  in  belialf  of  New  Orleivns  to  homologate  the  drainage 
Muwmment,  it  is  alleged  that  the  eity  was  "  itiibrogaied  Iry  law  to  the. 
ri^iUi,  powers,  and  farHitie^  jHunieimeil  by  the  cwii  mi jwionwrs  of  the  several 
dimtage  ^inlrictt:;"  and  jmlffiiient  iit  pt'ttyed  "  in  favor  of  your  petitioner 
in  lite  eapnrity  aforemld." 

Will  an  attomey-at-law.  In  tl»e  face  of  his  own  judicial  adroissione  in 
a  suit  which  he  brought  for  a  client,  be  permitted,  when  he  coraee  to  sue 
to  be  decreed  a  part  owner  of  the  judgment  thus  obtained,  to  allege  that 
to  fonner  client  had  no  interest  in  the  suit  and  judgment,  and  therefore 
has  no  interest  in  contesting  with  him  in  i-egard  to  the  title  or  ownership 
ol  eaXA  judgment?  that  liy  a  statute  in  fon-e  prior  to  said  suit  and 
judgment  his  client  had  no  tiUe  to  t)ie  claim  aet  up  In  said  suit ;  Indeed, 
never  was  the  owner  of  the  judgment ;  and  therefore  the  said  client  has 
BO  right  to  resist  the  demand  of  himsi'll  t"  be  di'i-n-ed  part  owner  of 
Slid  judgment  ? 

It  Is  a  rule  ot  general  appUt.ntlon  that  a  defendant  In  court  will  be  re- 
«]aked  todo  what  he  ought  t")  have  ilimc  out  iif  i-ourt  The  city  ot  New 
Orleans  tuts  been  uiaile  a  defendant  »n<l  e.iUeil  liy  pUtlntifT  into  this  liti- 
gatioD  to  do  what?  To  transfer  t-i  plaintiff  a  part  of  tiie  judgment 
bomologating  the  drainage  ass<-Hament.  ilut  the  exigencies  ot  plalntifTs 
case  forw^  him  to  take  the  t>ositioii  that  New  OrlMma  Is  really  not  tJie 
owner  ot  the  ju<lgnicnt  in  iiintn>ver»y,  and  therefore-  Iwh  lio  right  to  set 
up  legal  defenses. 

Then,  what  cause  of  ai-tlon  hiu*  he  against  New  OrUmiiHJ.and  why  was 
•he  brought  into  court?  But  it  secTUH  to  us  New  Orleans  la  the  real 
taiefloiary  in  the  drainage  laws.  Is  tlie  owner  of  the  judgment,  and  is  the 
pnsoD  aititled  to  enforce  its  colleition,  A  party  who  has  the  excluaive 
right  lo  merge  a  claim  into  a  judgment,  and  after  judgment  to  make  the 
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money  on  exwutiim,  imist  be  rcRwrfii'd  in  law  hs  the  (iwner  of  saJd  jndp- 
ment 

Unrter  th«  dmina^  stntTites  Now  Orlewis  had  Uie  undimbted  right  to 
morge  mto  judBiiiimt  cvei-y  cluiin  ngalnHt  ili'llnqiient  drainage  taxpayers, 
and  the  right  to  onton*  the  (!i>ll«!ti"n  thereof.  Tlie  city  is  the  b*«iefldftrj-: 
her  territorial  po88esBi<  me  ai-e  to  be  dntliioil  and  protected  from  over- 
flows, and  eonawjuently  the  lota  and  wiiiares  within  her  limits  are  made 
more  valuable,  and  the  health  o[  her  inhabitants  Improved. 

Now,  what  is  the  interest  of  the  Mississippi  and  Mexican  Gulf  Ship 
Canai  Company  in  the  judgment,  the  title  of  which  is  the  snbjeet  of  this 
controversy  ? 

They  are  not  the  owners  ol  tlie  judgment.  If  every  one  of  the  deiin- 
quent  taxpayers  eondemncd  in  said  judgment  should  become  insolveut, 
the  loss  woul<l  not  fa'l  upon  said  I'ompany.  If  eveiy  cent  due  in  said 
judgment  should  at  once  Iw  colloi-ted,  or  at  once  be  lost,  the  Mississip))! 
and  Mexican  Gulf  Ship  Canal  Company  would  neither  be  enriched,  nor 
impoverlahed,  an  the  one  or  the  otiier  (wtitingency  might  happen;  nnlesH, 
perhaps,  the  whole  rity  should  bw^ine  insolvent. 

The  Mississippi  and  Mexican  Gulf  Cana!  Com|iany,  however,  have  an 
indirect  intei-est;  they  are  the  contra**  )i"»  to  do  the  worit  of  dr^nin); 
the  city  under  the  super^■iHion  of  the  eity  surveyors;  they  tiave  an  inter- 
est in  the  solven<iy  of  the  party  for  whom  they  are  employed  to  work: 
and  as  the  work  progreHsee,  from  month  to  month,- they  may  reiinire 
payment  out  of  the  funds  set  apart  for  the  purpose. 

In  the  nnt  of  1871  the  State  made  a  eontrnct  for  the  benellt  of  the  i-ity 
of  New  Orleans  and  tiie  inhabitants  thereof  with  the  Mississippi  and 
Mexican  Oalf  Ship  Canal  Company,  to  build  levees,  cut  canals  and 
ditches  neeensary  to  effectually  drain  tlie  city,  requiring  the  work  to  l>e 
done  under  the  Hupervision  of  the  city  aurveyors,  ivquiring  NewOrii'WJiB 
to  pay  for  such  work  as  it  iTogresses,  from  month  tji  month,  at  prit-es 
stated  in  the  act,  and  re<|uiring  the  city  to  take  in  hand  the  eolleotion  of 
all  the  drainage  assessment*,  and,  us  itbet'omefl  necceaary,  to  make  new- 
drainage  assessments  and  collections  and  apply  the  money  to  the  pay- 
ment of  the  expense  attending  ttie  ilrainage  of  New  Orleans  as  wrtit^ni- 
platci  in  said  act. 

The  fact  that  the  State  made  the  eontraet  iu  behalf  of  the  city  affects 
the  interest  of  New  Orleans  in  the  benefli'ial  results  contemplated  bj' 
said  act,  no  more  than  if  the  eontraet  ha<l  been  made  by  the  city  heraelf. 
The  fact  that  under  this  conWact  New  Orleans  is  re<iuire<]  to  apply  the 
proceeds  of  the  juilgmeiit,  when  collected,  to  tlie  discharge  of  the  ilebt 
for  keeping  up  the  drainage  of  the  city  does  not  imiMilr  her  ownership 
of  the  judgment  any  more  than  the  obligation  Incurred  liy  the  eity  to 
apply  any  and  every  other  revenue  tii  tlie  purpost'  for  which  It  was 
appropriated. 
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We  oondude,  therefore,  that  New  Orleoim  hae  an  Interest  in  the  Judg- 
ment in  question,  and  can  set  up  legal  defenses.  Also,  the  legal  defense 
(Kt  up  is  a  good  one,  that  by'section  thirty-one  of  the  charter  plaintiff 
as  Qty  Attorney  was  prohibited  from  rtHidving  any  extra  compensation. 

The  prohibitive  clause  of  the  charter  alno  defeats  the  pretensions  of 
Wsples,  the  intervener.  For,  assuming  that  the  Judgment  was  entered 
up  by  liim  after  he  lia<l  oeaeed  to  be  the  Assistant  City  Attorney,  he 
knew  from  said  prohibitive  clause  of  the  charter  that  the  Council  could 
not  employ  an  attorney  to  assist  the  City  Attorney,  "  unless  by  a  vote  of 
a  majority"  of  the  memljers  thereol.  He  was  not  thus  employed,  and 
be  i?aa  not  compel  the  city  to  allow  him  a  fee  in  the  case. 

It  is  therefore  ordered  that  the  judgment,  ae  to  plaintiff,  rejecting  his 
ilemwid,  be  afllrmed  with  costs;  and  as  to  the  intervener,  that  the  Judg- 
ment in  his  favor  he  annulled  and  that  his  demand  be  rejeeted  with  costs 
of  the  intervention. 

Behearing  refused. 

XnfiGAH,  J.  dingetdin'j.  The  Legislature  In  1868  (Acts  1858,  p.  114,)  au- 
thorized an  assessment  upon  real  estate  within  tiie  limits  of  the  city  of 
Sew  Orieans,  and  appointed  drainage  commissioners  to  carry  on  the 
<lninage  thereof.  In  1861  (Acta  1861,  p.  43.)  the  Legislature  prescribed 
the  mo<le  in  which  tlie  taxes  levied  in  coDtormit^  with  the  aot  of  1858 
should  be  collected,  and  fixed  a  commisMon  ot  ten  per  cent  for  counsel 
fees  and  costs.  In  1871  (Acts,  p.  7K,)  the  Legislature  Intrusted  the  dr^n- 
age  of  the  city  to  the  Mississtppi  and  Mexican  Gulf  Ship  Canal  Com- 
pany, a  compwiy  then  in  existonce.  The  Administrators  of  the  elty  of 
Sew  OrteituB  were  subrogated  to  all  the  rights,  powers,  and  foclliUes 
poBsessed  and  enjoyed  by  the  drainage  commissioners.  The  drainage 
tax  when  <»llectort  to  be  placed  to  the  credit  of  the  Mississippi  and 
Mexicnn  Ship  Canal  Company  and  held  as  a  fund  to  be  applied  only  to 
the  purposes  of  drainage. 

(leorge  8.  Lacey  was  City  Attorney  from  May,  1870,  to  Deceml>er,  1874. 
The  city  charter  under  which  he  held  his  ofHoe  provides  that  he  shall 
held  hi«  ofBee  for  a  term  of  two  years,  unless  sooner  removed,  "  and 
shall  receive  a  salary  to  be  paid  by  the  Common  Council,  not  to  exceed 
six  thousand  dollars  per  annum.  He  shall  be  idlowed  no  extra  fee  or 
nimpensatlon,  nor  shall  any  other  attorney  be  appointed  to  assist  him, 
unless  by  a  vote  ot  a  majority  of  the  membere  of  the  Counril."  Acts 
IBTO  (extra  session),  p.  43.  By  ordinance  of  the  tenth  of  May,  1870,  the 
salary  was  fixed  at  six  thousand  dollars  per  anniun. 

The  office  of  Assistant  City  Attorney  was  created  by  onlinanee  of  the 
dty  of  New  Orleans,  passed  on  the  tenth  of  May,  1870.  His  s^ary  was 
flied  at  the  rate  of  tblrty-five  hundred  dollars  per  annum.    It  was  also 
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provided  that  the  offlee  could  he  dispensed  with  at  any  time  by  a  vot# 
of  the  Couneil, 

BuIuH  Waples  waa  appointed  Assistant  City  Attorney  under  Oils  onli- 
nance. 

On  the  twenty-ninth  of  November,  1871,  the  following  letter  was 
addressed  to  Mr.  Laeey: 

"  Mayobai.ty  of  Nkw  Orleans,  I 
"  New  Orleans,  November  29, 1S7I.      ( 
"  Oeorge  S.  Lacey,  Esq.,  City  Attorney.; 

"  The  Council,  in  committee,  have  had  under  eonsldoraUon  the  matter 
of  the  collection  of  drainage  tax,  and  they  deem  it  a.  matter  of  verj- 
great  importance  that  it  shall  have  the  Indivlduul  attention  of  one  of 
our  attorneys.  They  have  therefore  directed  me  to  suggest  to  you  to 
assign  Mr.  Waples  to  that  duty,  and  to  relievo  him  from  the  manage- 
ment of  all  new  suite,  and,  as  far  as  may  be  consistent  with  the  city's  in- 
terests, from  tlie  fuither  prosecution  of  the  suits  in  wliieh  he  may  now 
he  engaged. 

"(Signed)  BENJ.  F.  FLANDERS.  Mayor." 

In  conformity  with  the  above  suggestion,  on  the  same  ilay,  Mr.  La<*y 
wrote  Mr.  Waplwi  as  follows: 
"  Rufus  Waplee,  Esq.,  Assistant  City  Attorney: 

*'  You  are  hereliy  assigned  to  the  duty  of  collecting  tlie  drainage  as- 
sessment, ti>  the  exclusion  uf  all  other  proteaulimiU  duties,  except  atten- 
tion to  the  following  cases."  Here  fnllowe  a  list  of  cases  not  necessary 
to  enumerate. 

The  asuessmeut  rolls  were  made  out  aecording  to  law,  and  proceed^ 
ings  were  instituted  upon  them.  These  proceedings  were  conducted  by 
Waples,  Assistant  Attorney.  They  were  histltuted  in  April,  1HT2,  in  the 
Superior  District  Court  of  Now  Oi-leans. 

On  the  eighth  of  November  of  the  same  year,  "  on  motion  of  Rufus 
Waples,  attorney  for  the  petitioner,"  and  on  his  producing  due  proof  it 
was  adjudged  that  the  "assessment  roll  be  and  it  is  hereby  approved 
and  homologated,  and  this  approval  and  homologatiiin  shall  operate  as 
and  Is  a  final  judgment  against  the  property  deserilied  an  assessed,  iu 
said  roll,  and  also  against  the  owner  or  owners  of  each  property  re- 
spectively, with  ten  per  t^ntiun  in  addition  to  the  amount  assessed  for 
counsel  tees  and  coste  as  provided  by  law,  with  inteiiMt  at  the  rate  of 
six  per  cent  per  annum  from  the  date  of  the  assessmeut  thereof  atvord- 
ing  to  law." 

At  the  time  this  judgment  was  rendered  Waples's  ofDeial  relations 
wltli  the  city  had  ceased.  He  made  the  motion  after  i-onsultation  with 
Mr.  Shaw,  one  of  tlie  Administrators,  and  Mr.  Mayo,  the  ulerk  intrusted 
with  the  making  out  of  the  assessment  rolls. 
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Cadar  this  judgment  the  dty  haa  ixillednxl  a  number  of  uauittMrnenla 
jyid,  witti  them,  tho  ten  per  wnt  iti  aOditioD  awHrded  by  the  judgment. 

Laeey  chums  that  thiu  t«ii  per  c«nt  is  due  U>  him.  WapleH  Hays  that 
Dne-fi'urtb  thfreof  belongH  to  him  an  a  qiiantani  meruit. 

The  city  says  they  all  l)f  long  to  her,  an  I^icey  and  Waplttt  wcr**  both 
salaried  offiivni  of  tho  city,  and  nan  only  ciaini  thf  MilarieH  attached  to 
Iheir  reepeet.ive  ufflcett. 

It  will  be  (ibBoned  that  tlu' Hty  di)t«  not  object  to  tlie  (V'UmUon  ot  the 
teD-per-<vnt  tMX.  It  objeL-ts  simply  to  payiug  it  out  after  it  is  <^illectecl. 
It  BWTiiH  b}  mo  that  the  elty  has  no  elaim  to  thin  momty.  She  is  entitled 
(n  the  amount  ot  tux  levied  and  (v>l]eeted,  and  no  niui'e,  because  the  law 
deeignateH  to  what  i>uri)oeeB  tlie  penalty  shall  be  appropriate<l. 

It  in  clear,  aluo,  wo  tliink,  that  tho  juilginent  ugaiimt  the  deUiiquent 
payent  of  the  drainage  tax  is  now  final.  The  law  pruvideu  tliat  ten  per 
cent  in  adiUtJon  to  tlie  tax  shall  be  paid  by  the  contributors,  and  desig- 
nates that  this  ten  per  eeut  ahull  be  aaeeetied  for  the  payment  of  cnunsel 
fees  and  costs.  When,  therefore,  the  judguient  is  colleetod,  the  penalty 
iH  also  to  be  eolleoted,  for  the  purposes  above  statoiL  To  whom  is  this 
penalty  to  be  jtaid  ?  Not  to  the  intervener,  I  think,  for  he  was  ilirected 
tn  fovv  his  attention  almost  entirely  to  this  part  of  tho  business  of  the 
offlci',  uud  his  salary  must  be  oonsidered  compeusutiou  for  his  services 
Thjle  he  was  aeting  us  Assistant  City  Attorney.  He  is  not  entitled  t^i  a 
qtiaiitwn  miYiiU,  because  he  woe  not  employed  by  the  eity,  after  his  ofll- 
■iol  cowieetioD  had  eeased,  to  represent  her,  and  he  was  no  longer  Assist- 
ut  Attorney  when  the  judgment  by  default  was  confirmed.  He  acted, 
an  it  appears,  at  the  instance  of  one  of  the  Adminietratoru  of  the  city 
and  one  of  the  clerks  In  one  ot  the  departments  thereof,  but  neither  the 
Administrator  nor  the  clerk  had  the  necessary  authority  to  employ  him. 
He  must  therefore  be  considered  as  a  volimteer,  a  service  which  is  usu- 
silv  rendered  without  pay  and  without  thanlts. 

Wlio  had  control  of  all  suits  for  or  against  the  city  during  the  time 
thewe  pnx-eediugs  were  carried  on?  I  think  this  question  is  answered 
by  the  resolution  of  the  Board  of  Administrators  passed  on  the  twenty- 
ninth  of  May,  1872,  which  is  subsequent  to  the  assignment  of  Waples  to 
duty  in  the  drainage  cases.    The  resolution  is  as  follows; 

"  Benioeil,  That  the  City  Attorney,  in  the  opinion  of  tho  0/ouncil,  has 
direction  and  control  of  all  suits  by  or  ag^nst  the  city,  iniihuling  drain- 
«gi;  and  all  special  or  assistant  attorneys  and  officers  of  the  legal  de- 
partment are  required  to  report  to  him  and  act  under  his  direction  in  all 
iBses  in  which  he  may  not  rtcuse  himself." 

It  scarcely  needed  the  resolution  ot  the  board  to  give  Laeey,  the  City 
-Utoroey,  authority  to  direct  the  Assistant  City  Attorneys,  for  they  were 
all,  necessarily,  subordinate  to  him,  but  the  resolution  was  adopted,  and 
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it  his  authority  in  the  preuiiBea  <!Ould  have  broii  quueitiuiiod,  th«  resolu- 
tion of  the  boud  under  whioh  he  ocr^adput  tha  (jumtiuii  ut  rent  By 
it  diroi^ttioti  and  control  ot  all  tiuits  In  wlili^h  tlie  dty  wiu  iutort'eted,  io- 
eluding  drnitiHgij,  were  asueited  to  be  In  him,  nud  hJI  the  assiatant  city 
att«>iiif  yu  were  required  to  report  to  hiiu  and  act  under  Ms  intttruc-tions 
in  all  ivMiM  where  he  was  not  reeueed. 

The  proeeedingB  then,  under  the  diaiuag*.'  aaeeeHutenta,  like  all  otlier 
legal  busineee  o(  the  city,  were  ni^«HSarity  uuder  his  eoutrol  and  diroc- 
tiou.  Therefore,  in  my  opinion.  If  any  one  in  entitled  to  the  t«ii  per  <«at 
he  is.  The  city  elaiuie  that  he  its  not  entitled  to  it,  befuiute  ho  watt  a 
salaried  offieer,  and  prohibited  from  ret^dving  any  more  than  tlie  Hxed 
amount  thereof.  Strictly  speaking,  thiu  is  not  eurr(<et,  for,  as  I  riwl  the 
ordinaUL«,  he  eould  receive  extra  conipeusatiou  H{>on  tlie  vote  ot  the 
Counell.  But,  for  the  purposes  of  this  ease,  it  luay  be  utwunied  that 
ordinanee  w»b  prohibitory.  What  would  be  the  extent  of  Its  aiiplleation  ? 
L^cey  would  not  have  been  entitled  to  elaim  auy  e.\tra  eouipeneation  from 
the  city.  Well,  he  doesn't  claim  any  extra  compensation  from  tlie  <*lty. 
Should  thlH  judgment  go  in  his  favor,  Uiedty  will  nut  be  [tailed  upou  to  pay 
him  one  dollar  out  ot  its  revenues  or  property.  AH  he  can  receive  is  the 
Bum  already  collected  and  whatever  may  be  collected  from  the  drainage 
aseesements  hereafter.  It  is  the  taxpayers  who  will  pay  him,  not  the  city, 
and  whether  they  pay  to  him  or  to  the  dty  is,  it  may  be  aasumed,  a 
matter  of  indifference  to  them.  Whether  they  eould  have  bouu  reliev«;il 
from  the  penalty  it  they  had  defended  the  aults  brought  agajnat  them 
1b  another  matter.  But  thoy  did  not,  and  the  judgment  ie  now  Uual  ' 
against  tliem,  payment  ot  which,  in  tolo,  they  can  not  eseaiw. 

Now,  there  is  nothing  In  the  ordinance  creating  the  offlee  or  Itxuig  the 
salary  of  the  City  Attorney  which  prohibit*  him  fi-om  roiwiviug  eompito- 
eation  from  other  sourtics.  And  at)  the  Legislatuiv  entu-tiHl  that  ten  per 
cent  on  the  drainage  uasexsmeut  should  be  added  to  the  amount  assesaed 
to  be  due  by  the  payers  of  this  asse^siueut,  tor  CM)uusel  teca  and  cotttu, 
and  as  the  legislature  intrusted  tlie  eolled^iou  ot  tlieee  asscesmenbi  to 
the  city,  the  City  Attorney  Is,  I  think,  entitled  to  tlie  provision  stipulated 
In  the  mt  in  favor  of  the  couiisel  who  should,  by  judgment,  enforce  their 
collection. 

The  amount  in  controvei-sy  is,  I  think,  inucli  exaggerab.'d,  foi'  tlie  fc«« 
dept-nd  upon  the  collection  of  taxm  on  land  a  part  ot  which  is  under 
water  and  not  worth  the  bkx.  But,  great  or  small,  I  think  the  law  givue 
it  to  Lacey,  and  that  he  is  thei'efure  entitled  to  IL 

I  therefore  dlasenL 

Mr.  Justice  Taliaferro  iioneurs  in  this  opinion. 
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und  at  the  eoulis  uf 


nnt-TbU  tho  plmt  in  onn  of  miniix-iiHntloJi. 

Ke<i>nd-Tbal  the  law  |ir»hibitH  tin-  injun.'tl.iti  n[  an  ■■iitin'  iuduiu.'iit  uiiijfr  »  i>l<'ui>f 
wrtlHJ  *rt-.j(r. 

Tbird-ItuiaincltfDi')-  uf  Ihi-  Ixiail. 

Tbetoun  belnw  dwidnl  •-nrrn'tiv  lli'iE.  in  ri'liitioii  U.-  lint  ILrat  irniunil.  tlu'  kIcu  Unit 
IhrjudKineiit  wimi'n'iilttnl  with  tiuir  hiuiilrnil  clulliim  Diunt  bf'  tjiken  h»  true  tur 
ihepiin>owor  th>-  ruli-:iinii  In  n'lotliin  li>  tJiP  wHiind  und  third  ttrounda. Ilutt 
Cher  <nw  toHMl :  that  u  Iwuil  fur  iluiihir  ihi-  Hiiiimnt  of  tlic  Hum  t-lBlmeil  Ui  liavi- 
bi«n  paid  ahiiiilil  have  la>eu  tclvi-n. 

UuL  In  ranlormltr  with  tbi'  iuriniirndi'in-'-  ••{  thin  Stiiti'.  thi'  jmlcp  »  i/tui  uropurly 
ruled  that,  ^thiiuuh  hd  injuni-tinn  may  havi'  Ivir'n  imprudoutly  irranted.  It  wEti 
notbedisBolved  whfltit  ih]>lHlntr<>n)thr'  riN'.ird  t.hnl  thi' party  would  lie  entitled 
ii>(hewrit  immmlialHy, 

iPfEAL  from  the  FirtM-titli  Jiidii-iiil  Vistrii-t  Cuiiit,  patibli  of  Lu- 
A  fourche,  Beatliif,  3.  J.  S.  ffiKxIe,  tor  pliiiiitiff  uiiil  agipolluQt.  C.  KmAi- 
Ml,  for  dtfunddiit  ftinl  uiipfUee. 

Taliapbbbo,  J.  The dcf umlaut,  liiivitif^  iJiiri-hutMil  at  a  piobatt  Halo,  in 
ihf  year  1869,  of  tht-  pr(>|wTty  of  the  siiccttwioii  of  Jourdain  Savoie  two 
lmt-t8of  land,  tsxwiiteil  in  favor  of  the  othtiiiiititrator  two  promiauoi-y 
nutai,  <!Hi.>fa  for  the  nuiii  i>l  thvi^-  huiiilrt-d  ami  fifty  doUura,  payablu 
respectively  in  the  month  of  Harcli  of  the  yeai-s  1»70  and  1871,  a  mort- 
gage and  vender's  privilt^^e  iii  favor  of  the  Buceeiwion  \a*  swiure  thdr 
[■iiytiienL 

In  the  year  1873,  Die  administrator  iimtituti-d  an  motion  vin  ordinaria 
to  (^ufori'e  payment  of  the«e  iii>t«'H,ob'ain^l  judgment,  and  caused  exeou- 
tion  tu  lie  iwjuiti.  Theri'npon  tlie  deri'iiilant  enjolnivi  the  sale  on  tho 
gniund  that  the  exwutiou  hwl  itMucd  for  tho  auin  of  #805,  with  interest 
at  (■ight  per  ecnt  on  half  tluit  iimomit  from  tlrst  of  April,  18711,  tor  and 
like  rate  of  iuU-rest  on  Uie  other  lialf  from  tiie  first  of  April,  1871,  and  for 
niBte  of  suit,  when  really  the  jmlginent  wiis  rwdited  with  the  payment 
'•I  four  hundred  dollars  an  of  date  April  1,  lH(i».  The  answer  to  the  in- 
juiu-tion  unit  denies  that  ])laintifr  in  entitled,  even  under  his  allegatlonu, 
ti>  an  injtmittiou,  and  that  th<!  same  wart  wruniirfnily  isuuod,  no  bond 
Imving  been  given  as  reqturetl  by  law.  He  prayi-d  a  dissolution  of  the 
iujiini-tion,  with  dainagi-s,  eti-. 

The  judgment  of  the  lower  I'ourt  [Rypi-tuat^.-d  the  injmietion  so  far  ait 
toxuapend  the  execution  of  the  judgment  to  the  amount  of  four  hun- 
'Irisl  ddllare  vreiliU^  on  the  judgment,  and  in  other  rt-'HiHH'tB  dissolvcil 
itwithuut  ilaniugea,  and  at  the  uoste  uf  the  plajntifT  in  injimction.  The 
16 
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defentltiDt  appUod  fur  aiid  nbtMitirit  ii  new  liiuL  Hi-  iii<m'<l  iji  diiwolve 
the  Injunition  on  mattfiv  ai>paii-nt  on  ttic  ttui-  or  tlii'  pui'.iit;  HtttUug. 
first,  that  the  plea  in  uiif  of  ivimpitLiHHtiiin;  HM-mid,  t.liat  tlie  law  prohibits 
the  Injunction  of  an  cntJro  judgment  imdi-r  a  plea  of  iii^jliiil  Het-otT; 
third,  inaufBciency  »I  tlu'  bund. 

Th«  oourt  decided  that,  in  i-elatiow  lothfUmttfrouml.  tlm  pli-athat  tlie 
judgment  was  iM-edited  wtli  four  liunilit-d  (bllaix  must  Iw  t*ikiii  an  true 
for  the  purposes  of  tlie  nde;  and  in  relation  to  tlie  stNuiid  wid  third 
grounds,  tliat  they  were  good;  that  a  hoiid  tor  double  tlu-aiiioimt  of  the 
sum  clamed  to  have  Inien  paid  ahoiilil  Irnve  lieeu  givou.  But  in  twn- 
lormity  witli  the  jurisprudenix"  of  tlie  Htatf,  lie  ruled  that  altli<jugh 
Ml  injuni^on  may  have  been  Inipnidciitly  gmiittul  it  will  not  bo  dta- 
eolved  when  it  is  plain  from  the  iiM-oi-d  that  the  |>aity  would  lie  untJtlmf 
to  the  writ  immediately. 

The  motion  was  oveiTiil(!il  and  the  defendant  in  injmiHkiii  appiuUed. 

We  think  the  judgiiutnt  wim  properly  ii-ndereii.  "21  An.  *2i:  23  An.  171; 
25  An.  222  and  670. 

It  is  therefore  orden-d  that  tlie  iudgnient  ap|Miileil  from  lie  arfli-iiiHil 
with  vtMtti. 


Statk  of  Loi'imiana  vtt  Jai'K  Tkom.im,  alus  "Blind  Jaik. 

AdmlttiUK  it  bi  be  Kuud  Ihw  thiU.  iinilrriiii  liiiHi-tiiiMiil  or  liilDininMim  lurburKlary 
naA  iHitimy.  tlia  jurr  niny  Hiiii  Ihr  iuvii>h>.I  Kullly  .if  IhiIIi.  ur  I'illiiT  of  Ibcm, 
Uie  ■wuHod  ill  tlilH  laum  bwl  iiii  <-aii>ii>  to  <-<iiii|ilaln  nf  Ihr  '-liHrR"  liv  iln-  iuilm-.  nn 
(t  wan  mure  iHvurHbli!  til  hlni  tlinn  tt  woiilil  huvelieeu  with  tlioHililiti<iiiiil<4i«nii' 
■Hked  by  hiBmuaeel.  Under  the  i-hnrK*- lbi>y  wen'  Ui  rlnil  hliucullly  iirimlh 
urimM.  or  mil  suilty  iit  nithiT  :  wlnirmw.  under  llie  iiilier  i-haw  Buktii  lor.  I  lioy 
would  boauUuirizeil.iii  au»-  Duly  did  n<it  llud  liiiii  Kuilty  of  biiridary.  U>  llnd 
him  Kullty  of  larM^ny.  He  wan  thcnrfinT  In  h  ln-ti.T  iicjHlt.iiin  iinitor  llm  i^rtrn  sk 
giv«n  than  he  would  h«v«  boon  uuilir  tliv  huh  th«t.  wns  lUikeil.  Uiiilr-r  hui-1i  i!ir- 
numBttiaoes  it  Ik  not  npn-oamiry  ti>  n'viTHi- liir^  jiulciiii'nt  iitid  niiiiHutt  t>iii  OHe  tar 
anewtriiU. 

APPEAL  from  the  PiftfN'iith  JndieitU  Dintiiet  (louit,  parish  of  La- 
fourcha  Beattie,  3.  T.  L.  ]n,„l,;;  Di-itriet  Attorney,  and  J.  P. 
Field,  Attorney  General,  for  plaintiff  and  appelliv.  ('liiij  KimbliK-li  and 
J.  S.  mUiei'i  for  defendant  and  H)i|>ellunt. 

Howell,  J.  The  defendant,  having  been  found  guilty  on  an  infornm- 
tiou  tor  burglary  and  laR-eny,  and  senteneiil  tii  impriaonmeni  at  hnni 
labor  in  the  Penttentiaiy  for  t*'ii  yeare,  apiKiileil. 

On  the  trial  the  district  judge  eliaiged  the  juiy  that  "  midor  tho  in- 
formation the  Jury  were  reHirietod  to  two  verilieta,  to  wit :  '  guilty  '  or 
'  not  guilty,'  whereupon  c.'oiinuel  tor  wi'iiMtsI  a«kiNi  his  honor  to  ehargv 
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the  jury  that  they  (■oiilil  liki'wki-,  uikIit  the  iufommtion  in  said  c«ae, 
brinft  in  a  ivniirt  '  guilty  of  liirci'iiy.'  whirh  charge  hie  honor,  the  Judge-, 
rrfused  tn  pive,  whcroupoii  ciniriMfl  tor  the  api-iwed  retwrvMi  this  bill  of 
piwplions."  Ailnutting  it  to  lie  mux!  Iiiw  tliut.  under  an  indietmsnt  or 
iiitonnation  Tor  ImiKltirj-  iitui  Itirifny,  the  jury  may  find  tl^e  atteused 
guilty  of  iMith  or  eitlier  offednf,  th''  mi-useii  in  this  I'awe  had  no  cause  to 
iiimpli^n  of  the  i-harge  (riven  l>y  the  jiidRe,  us  it  was  more  favorable  to 
him  than  it  would  have  i>ei'ii  with  the  mldltiouul  eharge  aaked,  for  under 
the  char)!^  giveit  the  juiy  would  have  to  And  him  not  guilty,  although 
they  might  think  liim  gijilty  of  laR-ciiy  imly.  Under  tlie  eharge  th«y 
were  ti>  find  him  guilty  o(  imth  erimes  or  not  guilty  of  either,  and  if 
they  shoul'l  think  him  not  gnilty  of  luirglary,  hut  guilty  of  larceny,  then 
they  wiiiikl  have  tf>  tind  liini  not  guilty  :  whereas,  under  the  ailditinnal 
I'harge  ikski>d,  they  would  lie  iiuthoiized,  in  sueh  eontingeney,  to  And 
him  guilty  of  larceny.  He  wu»  theivtore  in  a  better  pottltion  under 
the  charge  a»  given  than  he  would  have  been,  had  the  judge  given  also 
the  charge  iiaketl  for.  ^Ve  do  not  think,  under  the  circumstances,  li  is 
DK'eesary  to  reverse  the  judgment  and  remand  the  case  for  another 
trial.  The  jurj-  evidently  thought  tlic  ttccUHe<l  guilty  of  both  crimen. 
Judgment  aRirmeii. 


I  Jliet.  Aldkicu    vm,   Citv  of  CUrrou.ton,  Mayor, 


T)i><-\1<l<-n<v1ntlilHi-n'>p  -•li.mi'  Hint  ulninlilTd  bnv  n-vcr  bwn  imIiI  fer  Hie  1bd<) 
(jm^plrtlliy  thi'WIre.-lB.  ilfwrrbiit  in  thi-ir  jiMilion.  Hlthoiiuh  another  panmn  wax 
|mU<I  tnrHrtlrlpot  hlH  Iniul  nitiiiitiHl  in  t)i<-  lunie  l^ieality;  that  thran  wtreeUi  havn 
been  iiiH-nnl  from  fmir  In  ivvii  yiiirH;  )hM  tlify  hav  hepn  ilitnhml.  Impmvnl. 
and  <iii-ii liini  liy  tlii'  I'lty  nf  I'nrrolltnii :  tbHt  th>-r>-  han  liecn  mi  formal  iirdinaupe. 
hoireviT,  ilimllnK  Ih"  niipniiiK  >>f  iIk-w  HlriH-(H.  The  ehaiw  that  the  Htmnta 
havp  heen  ilnlii-olnl  III  |iii1ill<- iiw  liy  tln'owiinm  [k  wh  lt>' iinloundeil.  Tbemn- 
rlUHlViQ  in  Ihni  tlif  iiiiiintllTi'  oiiKlit  tn  ni-iiver  the  value  of  thflr  pmiiprly  whieb 
waHIaki'iiiinii  m-'niiilinUiy  Ilivi-Ily  nfrHrriilllim.imil  whiHi  1r  pr»veil  tuhewerth 
tWPlvPhiin.lrPclilo11nrK. 

I  PPEAL  fnim  the  Secmd  .Tudieliil  DiBtriet  Court,  paiMi  of  Jefferson. 
A  ftin/fv,  J.  Clnrki;  Hiiyiu:  tt  lU'Kxhinr,  fur  plaiiitlfb  and  appellanU. 
IT.  Siittt,  Z.  MrKay,  lUid  H.  F.  ■Tiiurix.  for  defendaubi  imd  appellees. 

Wtlt,  J.  PlaintitTs,  the  owrier«  of  the  atriiiH  of  groun<l  occupied  as 
Plum  and  Dublin  atr'-ets  in  the  city  of  Carnilltoii,  luiiig  this  nult  against 
«ai<l  oorpomtion  for  ftrtwu  hundreil  ddlUirit,  the  alleged  value  of  said 
(ffoperty,  for  which  they  have  never  U-eii  c  •mjienwiteil.  The  detenae  Is 
that  the  street**  were  never  appmiiriat^d  or  oi'cupied  <ir  taken  without 
eompensaUon;  that  it  tliey  were  laid  out  and  u^ed  by  the  public  the 
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same  was  done  by  thf  actn  nf  iilioutiflk  tiii'iiiHclvca  und  toi  the  sole  Iten- 
eflt  arising  therefrom  to  theniselvcw  by  aaid  vdluntary  (leriioation.  TV- 
tendant  avers  that  the  opening  of  said  streets  wiis  never  sought  by  etiid 
dty,  nor  has  said  (ity  by  any  ui-t  ii'quire"!  the  opening  ot  said  streets; 
that  they  are  not  neetauHiy  or  needful  to  said  t'ity,  and  that  they  werf 
dedicated  to  the  puhlie  by  the  plaintiffe'  own  acta. 

The  evidence  shows  that  pliiintifte  have  never  been  paid  for  the  land 
occupied  by  tlieae  streets,  although  anotlier  person,  Whitney,  was  paid 
for  a  strip  of  his  lan<l,  being  a  part  of  Dublin  street;  that  these  !(treet» 
have  been  opened  from  four  to  seven  years;  that  they  have  been  diU-he<l, 
improved,  anil  occupied  by  the  city  of  C«jT"llti)n;  that  there  has  iKH'n 
no  formal  ordinance,  however,  directing  the  opening  of  these  streeta. 
The  chai^  that  the  streets  have  Vieen  diflicated  to  public  use  by  the 
owners  is  wholly  unfounded.  The  vahi<>  of  the  property  is  proved  tn  Ix* 
twelve  hundred  dollars. 

Our  conclusion  is  that  the  plaintiffs  ought  to  recover  the  value  of 
their  property  tnken  and  occupicfl  by  the  city  of  CaiTollton. 

It  is  therefore  ordereil  that  the  judgment  herein  in  favor  of  defendant 
be  annulled,  and  it  is  dei-reed  tliat  plaintiflH.  i'ee<iver  of  tlie  city  of  New 
Orleans,  the  sucoeesor  of  the  city  of  (Tarn)llton,  twelve  hundi-ed  <lollars, 
with  legal  interest  tntm  ju<licial  demand,  anil  coetH  of  both  courts. 


J.  P.  Bboadwki.i,  vh.  Hrnry  Hjiith  srr  al.     W.  F.  f>oDEN,  iNTEnvENOR. 

This  <«He  Is  oneaiit  wltbin  thi^  juriiiill<>tl«n  al  tliini'ourt.  Iminic  a  hiiII  airnln)it  ten 
diRnrxnt  [tenmns  on  U'n  illiitiiic-t  c-nntnu-tti  itniltlic  uiitunt  In  nn  one  cuiHviliiitc 
Ave  hundrml  ilDllnri.  TIii>hi'  I'lnlinH  mu  nn)  !<■'  mnndlnml  hh  ''onoollilatiHl  wllh 
the  auniwnt  it  pnrtiai. 
.  Thft  toot  tliM  the  nvidRnup  whlfh  may  Iiavi'  lK>«n  nlTenid  in  xapport  nl  defendniitti' 
oxMpttnn  was  niit  Inken  down,  dncv  ii<>(  iiiDc-lndi>  thi-ni.  as  tiie  iietltiiin  Itnelf 
Mhowf>  thfl  mntnu'lH  imrldebtn  to  Ix-  HOiitirHti- and  iniieiiendeitt,  and  not  one  nt  the 
claimn  tn  amount  to  flv<^  hunilrod  <lo1larH. 

The  iBsup  betwt^n  plaintiff  anil  Intcrvpnur  ■■mi  nut  Kfvn  jiirlHdiition  tn  thin  cvtiirt. 
The  Intervention  must  follow  tliP  i.rinciiinl  ilemnnd.  If  the  latter  U-  dlHniliwMl 
the  tormor  mtiHt  gn  with  it. 

APPEAL  from  the  Fourth  District  Court,  parish  of  Orleans.     Lynch,  J. 
Brecmx,  Fi'iiiht  £■  Hall,  for  plaintiff  and  appellant.     .Set»»t«(  iP  MotI, 
for  defendants  and  appellees. 

HowKix,  3.  Tlie  plaintiff  has  appealed  from  a  judgment  dismlaainf? 
his  demand  and  dissolving  the  writ  of  sequestration  obtained  by  him. 

The  case  is  one  not  within  the  jurisdiction  of  this  court,  being  a  suit 
agiunat  ten  different  persons  on  t^'n  distinct  contiBcta  and  the  amount 
in  no  one  exceeding  live  hundred  dollaw.    It  can  not  he  considered  oa 
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ten  casee  wnsolidated  by  conBunt  ol  the  purties  to  briDg  it  within  tlic 
authority  of  Heire  ol  Bullio  vs.  Pnidhotnme  et  al,,  B  N.  8.  338,  citecl  by 
plnintifr.  The  defendtuitB  reeiated  thrfr  being  joined  In  one  suit  in  tlie 
murt  lielow,  and  they  resist  it  hen-.  The  fat*  that  the  evidenee  which 
muy  have  Ijeen  offered  in  support  o(  thdr  exceptjon  was  not  taken 
(iiiwn,  doeM  not  eoneluiie  them,  as  the  petition  Itself  shows  the  eontraetH 
luid  debts  to  be  separate  and  Independent,  and  do  one  ot  the  elaims  to 
aiiii'iint  to  five  bun<lred  dollars.  Nor  ean  the  iasne  lietween  plaintiff  and 
uiterrenor  give  jnrisdietion  to  this  court.  The  intervention  must  folhw 
the  prUicipal  demand.  If  the  latt^-r  be  dismissed  the  former  mwst  go 
with  it    C.  P.  article  392. 

It  is  therefore  oi-derw!  that  the  appenl  herein  he  disnilsseil  with  eosts. 

Rehearing  refused. 


No.  4666. 

Thb  New  Orleans,  Florida,  and  Havana  STBAMfUip  Compasv  vs.  tke 

OcKAN  Dev  Door  Company. 

Th>'  plniDtlirs  Hun  thv  detondaatd  tor  the  amount  ot  Bubecrlption  tiy  the  latter  t<>  the 
Hlivk  nfthf!  tormtT.  Biittho  BiibwrlblnK  In  the  Htock  olthe  plalntlfbis  not  ini'i- 
Jt'ntiil  to,  nor  n(>ceHMirli>'  n>Dne>>ti>d  with.  Ute  purpose  soil  hiiBlnefls  tor  whtnh 
Ihp  ilpfendanlH  weronnntnlzed  as  a  company,  anil  Ib  (■learly  berond  the  iiownrand 
Huth'irity  nint>'rn>d  )i>*lhe<-hartiir.  TheowninKandnarisatlnKotHtPamiihipHlHa 
iL<xlin<-t  biiHln>-Hf>.  nn<l  It  wvinn  rational  that  the  iloi'klnfl  ami  rcpairlneot  nnr'h 
ntwelH  would  lie  tlin  HUlmritlnnte,  nepondarr  ponaldoratlon.and  not  that  the  nwn- 
int!  of  HtiH-k  In  a  ntPamHhip  <<oni|iany  would  be  au  liic[dt<nt  to  the  huainew  i>t 
rlrv-klnKBDilrrpatriiuc^-esseK  It  tnllowothMthPobllKaCi'in  <u>t  onl  In  plolnllftH' 
pi^ltion  mn  not  be  enformd, 

A  TOr|iorstl»n.  belntc  thu  i-rsMun-  ot  the  law.  posaesaea  only  thoae  powers  wbieb  the 
i-hnrter  nl  its  prcatlcin  mtifnrs  upon  It.  either  pxprrawly  or  as  Incidental  to  ll« 
vpry  eif  stenee. 

Thr'  modern  doetriac  ia  to  iiinaidcr  corporatloaB  as  bavlnK  such  powers  as  am 
speoidolly  Kranted  by  the  art  ot  Inisjrporalion.or  are  aeeeaaary  for  the  purpimi' 

(■iiriK^>rar  ions  ran  not  unter  Intoabuslnoas  other  than  thatwhleh  they  an- authorized 
l>v  lav  to  iln.  and  iiemons  dralinu  with  the  msnaK^rH  ninnl  take  notlcf  ot  the 
limilattonfi  Imposed  upon  their  authority  by  their  chartem. 

APPEAL  from  the  Fourth  DistriLt  Court,  pariah  of  Orleans.    Lyiwli, 
J.  tettKij  d-  Monroe,  tor  plalntUfe  and  appellants.  Bentivrk  Egau  (or 
'lefeDilants  and  appellees. 

HnwELt^  J.  The  plaintiffs  sued  tlie  defendants  for  the  amount  of  sub- 
si  ription  by  the  latter  to  the  stock  of  the  former.  The  defense,  among 
other  grounds,  is  that  the  alleged  eubscription  is  ultra  virfK,  the  defen- 
dant company  being  incorporated  solely  for  "the  building  and  maintain- 
ing or  putvhasing  one  or  more  docks,  and  the  docking,  repairing,  and 
building  of  river  and  sen-going  vessels,  and  for  such  other  business  aa 
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helonge  or  is  incidental  to  the  purpose  and  business  afores^d,"  and  ni* 
to  incorporatf  otlier  eotnpaniee  or  take  stock  therein. 

The  ploiDtiflb  contend  that,  by  the  teBtimony  of  the  presideat  of  tlie 
defendant  eorapany,  the  subeciiptjou  wae  made  an  being  Incidental  to  the 
objects  for  which  his  company  was  incorporated,  as  ttie  indiice'ment  "  wan 
that  the  dry  diK'k  company  should  have  the  business  of  docking  and  re- 
pairing the  veeseis  of  the  steamship  company,"  This  position,  that  the 
subscilptjon  was  incidental  to  the  business  of  tlie  defendants,  witl)iu  the 
purview  of  ttieir  charter,  is  a  deduttion  from  the  evidence  on  the  lueritH 
of  the  case,  and  if  it  be  accepted  tie  proven,  the  evidence  also  showa 
that  the  defendant  company  did  not  get  the  business  of  docking  and 
repairing  the  vessels  of  the  plaintiff  company;  anii  lieiice  the  latter  can 
derive  no  advantage  from  the  position. 

But  the  subscribing  to  the  stock  of  the  pinintifr  company  is  not  inci- 
dental to  nor  necessarily  connected  with  the  purpose  and  business  for 
wliich  the  defendant  company  was  organized,  and  is  clearly  beyond  the 
power  and  authority  n^nferrwl  by  the  charter.  Tlie  owning  and  navi-  ' 
gating  steamships  is  a  distinct  business,  and  it  seems  rational  tiiat  the 
docking  and  repairing  of  such  vessels  would  be  the  subordinate,  seeond- 
urj'  consideration,  an<l  not  tlmt  the  owning  of  stock  in  a  steaninhip 
company  woidd  be  an  incident  tti  the  business  of  docking  and  repairing 
vessels.  It  follows  thfit  the  obligation  set  out  in  plaiiitirfs'  petition  <')Hi 
not  lie  enforce<l. 

"  A  corporation,  being  the  creature  of  the  law,  possesses  only  thost" 
powers  wliich  the  charter  of  ite  creation  confers  upon  it,  either  expressly 
or  as  incidental  to  its  very  existence."    7  An.  314. 

"  The  modem  doctrine,"  says  Ohanoellor  Kent,  "  is  to  consider  corpo- 
rations as  having  such  powers  as  are  specifically  granted  by  the  arf  of 
incorporation,  or  are  necessary  for  the  purpose  of  carrying  into  effect, 
the  powers  expressly  granted  and  not  as  having  any  others.  *  "  •  As 
corporationH  are  the  meie  creatures  of  the  law,  established  for  special 
purposes,  and  deriving  all  their  powers  from  the  iwts  creating  them,  it 
is  perfectly  Just  and  proper  that  they  should  l>e  obliged  strictly  to  hIiow 
their  authority  for  the  business  they  assume  and  be  iimtlneil  In  their 
opemtlons  to  the  mode  and  manner  and  8ubje<-t  matter  jirc«cril)eil."  2 
Kent,  sw'tions  279,  299. 

In  the  case  of  Pierce  vs.  Madison,  21  Howai-d  441,  the  Sujuvine  Court 
of  the  tTnited  States  held  that  corporations  can  not  eiit  r  into  a  biiHiuesH 
other  than  that  which  tliey  wore  authorized  by  law  to  do,  and  pi>i«i)ns 
dealing  with  the  managers  must  take  notice  of  the  limitations  imiMiscil 
upon  their  authority  by  their  chaiteiw.  And  hence,  where  rmlroad  coni- 
panie«,  without  authority  of  law,  assume  to  purchase  a  steamboat,  to 
be  run  in  connection  with  their  railroad,  the  notes  given  for  their  boat 
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were  void,  hihI  the  holder  iixild  n<it  recover  c>n  Th<:ni  agaitmt  the  loriHi- 

Andin  the  OBBe  of  Sumner  VH.  Manx  H\V(MM»Miry&  Miii..t'«  RtH>- 1<*. 
it  wae  held  that  a,  aianurai-turlDg  (Company  i«ii  not  It^lly  iiivi«t  iiK'nt'y 
in  a  bank  for  the  |iHr|>oiie  of  carrying  im  the  banlclug  biutiiutw,  nor  lan 
it  issue  pmmixHory  notiM  In  payment  of  uliantt  in  a  banking  c-oiiitMuy 
wtik-h  will  bind  the  (.-orpo ration  or  its  ineinbeifi. 

These  principiea  <<I  law.  »o  well  aettloil  tui<l  hilly  rii-t^iiK«i.  apply  lo 
thp  subscription  to  nUwk  in  this  iitae. 

Judgment  afflmiwl. 


OF  BratNARD  Htoltz.    Ob  Appeal  fhom  JrixiMEST  CANf^BLrae 

MOBTOAOBS. 

havi-  pjilHtol  at  wimo  time  In  r«(rard  to  the  riuht  tf  Hull  for  itmb  nuoremlnn  prop- 
i-rtTlupayd(>btit  tor  Ii«h  than  thoapproliM]  thnruirthi^y  should  now  bn  ruKaniiHl 
nK  wttlnl  by  the  ntptMtud  iloi'lHione  (it  tblu  iviurt.  Undnr  tlin  juritiuruiliiu<'i>ot 
ihiH  KMtn.  at  b'Ast.  this  uHnHpIc  has  bm-ome  a  nilp  of  property  whHi  should 
JHilbudiiiturbiKl. 

I  PPEIAL  from  the  Sectuid  DiBtrit^t  Court,  pariah  of  Orleans.  T'hk,,!,  3. 
A  Bmk  <6  DhikfUpii'l  and  Geonje  H.  Sraiujhn,  for  executrix  and  ap- 
pfllee.    McEnery,  EU'm  &  EWut,  for  defendant  and  appellant. 

LrpEUKu,  C.  J.  The  executrix  of  the  8ui'<«aMlon  obtained  twi  ord<.'r  to 
sell  property  to  pay  debts.  The  piece  of  propiirty  upon  whi*'h  tlm  appel- 
lant hold  a  mortgage  was  sold  for  cash  for  less  than  its  appiiiiHement, 
Mift  on  a  rule  having  been  taken  against  the  mortgagee  to  show  (»ubc 
why  tJie  mortgage  should  not  be  canceled  by  thf  Re<»rdero[  Mortgages, 
be  utged  the  nullity  of  the  sale,  because  it  was  sold  for  cash  and  for  less 
than  its  appraisement,  dalming  that  the  property  should  have  been  sold 
in  a  creiiit  of  one  and  two  years  ;  or,  it  it  could  have  been  sold  for  i^ash 
at  all,  only  for  its  appraised  value. 

This  succession  was  not  ndminlstertKl  as  a  va<wnt  surtH'ssion,  luid 
wliatever  dotibts  may  have  existed  at  some  time  in  regard  to  the  rigiit  to 
sfU  suct-ession  property  Ui  pay  debts  tor  less  than  the  aiipraisal  tliereof 
wp  think,  should  now  be  regardiii  as  settled  by  the  ropeatc<l  deiMons  of 
tliiK  "nirt  See  7  La.  317  ;  13  La.  86  ;  10  Rob.  398.  In  the  last-named 
rtW'  tills  eourt  said  :  "  It  has  been  repeatedly  held  that  when  the  sole  is 
made  to  pay  debts,  the  property  may  be  sold  for  less  than  the  appraise- 
m-'ut"    This  was  reaffirmed  in  11  Rob.  510 ;  2  An.  967  ;  and  4  An.  579. 

Ve  can  not  regard  the  decision  In  12  An.  968  as  overruling  these 
ilKiaions;  no  reference  in  it  is  made  to  the  former  decisions,  and  the 
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(ipiulon  was  based  exclusively  ou  artiulew  990,  991,  ond  992  of  the  C.  P.  In 
Ri<^hards,  Adntinistrator,  vs.  Denel  ot  al.  this  oourt  said  :  "  The  powent, 
lights,  and  duties  ol  an  administrator  are  assimilattid  by  article  liHi  to 
tliose  of  curatora  ot  vacant  pstat«s."  Under  aitiule  1051  "  He  must  pru- 
i«ed  to  the  sale  of  the  jtroperty  of  the  succ^eeslun  ho  admuui^ters,  and  U> 
thu  Bettlement  of  ite  aOtiirs  *  *  *  In  such  sales  no  law  requires  thai 
the  pi-operty  shall  produce  its  appraised  value,  or  that  a  reappraisemeiit 
be  made  in  wise  the  first  estimation  be  not  obtained."  Id  thesucecwtioii 
of  'Wadflworth  this  iwurt  said  :  "  The  objection  is  put  in  uiguuient  uixiii 
■  the  technical  ground  that  the  sale  oouid  not  be  made  for  leas  tlian  the 
amount  of  appraisement  in  the  Inventory.  Wc  think  this  point  is  cov- 
ered by  the  cases  of  Tewlee  vs.  Weeks,  7  Lu.  312,  and  Richards  vs.  IVmol, 
11  Rob.  B08.  It  ia  particularly  to  be  observed  in  tlie  prwjout  caae  tliat 
there  are  no  minor  heirs,  and  that  the  sale  was  ordered  on  a  cnnlit  upon 
application  ot  the  administrator,  and  for  the  purpose  ot  paying  del>t»." 
2  An.  967,  Under  the  jurisprudence  of  this  State,  at  least,  this  prini-ipk- 
lias  become  a  rule  of  property  which  should  not  be  disturbed. 

It  is  therefore  adjudged  that  the  judgment  appealed  troni  be  ufHrinud 
with  costs  of  appeal. 

Taliaterbo,  J.,  duaieiUini).  I  am  dearly  ot  the  opinion  thitt  tlu'n'  in  nu 
law  ot  this  State  that  authorizes  the  sale  ot  property  of  an  estate  for  lent) 
thsnitaappralBed  value  where  thesale Is  made  tor  eiuJi.  Theaiticlttt  llri!( 
and  1170  of  the  Civil  Code  do  authorize  the  sale  of  the  property  of  vm-unt 
estates  tor  two-thirds  of  its  appraised  value  tni  a  fretlit  of  one  ami  ttcn 
l/c((rs.  Failing  to  bring  two-thirds  of  its  appraised  value,  it  may  be  sold 
on  a  credit  of  one,  two,  sjid  three  years.  These  articles  apply  oxt'lu- 
sively  and  eepedally  to  sales  ut  immovable  property  of  vai.unt  estates 
which  remain,  aft«r  all  the  debts  ot  the  estate  have  been  paid  and  the 
estate  finally  settled.  In  such  cases,  thei'e  being  no  hell's  or  persc>ns  hb- 
titled  tu  the  remaimiig  immovables  who  liave  appeared  and  claimed  it, 
tlie  law-giver  directs  that  the  curator  shall  retain  the  propeity  tw(<lv<^ 
months  to  enable  the  owners  to  come  forward  and  rec^-ive  it.  If  uo  one 
entitled  to  the  property  presents  himself  within  that  time,  thi>  ciuutor  is 
dire<ited  to  sell  as  above  stated  in  confonnity  with  the  articles  n-cltcd. 
In  all  sales  made  in  pursuance  of  these  articles  the  property  is  sol<l  as  a 
matter  of  expediency  and  not  as  a  mutter  ut  ne<'«ssity.  It  is  sold  on  a 
<-r(^it  and  not  tor  uash.  It  is  sold  in  the  interest  of  unknown  owners,  it 
any  such  should  ever  appear  to  receive  fi-om  the  Htat*"  treasury  the 
proceeds  realized  from  the  sale  ot  it.  It  is  Hold  in  pursuance  of  public 
ITOlicy,  which  is  against  its  remauiing  out  of  commeix*.  It  is  evident 
that  the  articles  1189  and  1170  have  no  application  whatever  to  sales  »tf 
8uci«saion  property  for  cash  to  pay  debts. 
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There  1b  not  b««i(1««  thost-  lirlicli'ei  nuytliing  Ui  lie  fount)  lo  the  Ck>dee 
i>r  Statutes  ol  the  8tat«  authuiiziiiff  tht'  milo  i>f  BU<.i:vtMlou  propt^rty  for 
1(^  than  its  apitmiaed  v(il<ii>  wheu  the  mile  in  uiuili-  for  ctwh  to  imy  ilf>bte, 
except,  pcrhaptt,  iii  Mtlett  iiiiilor  taeeutoiy  priH'fSH,  whi-r«'  liy  the  iu4  Ini- 
pordug  confetwicm  of  juflgiiieitt  therv.  in  wuivcr  of  Hp|iiMiiwinent.  The 
ortides  IIM,  1105, 116li,  aii<l  11U7  of  th<-  Civil  Code  tn-ut  of  the  mode  of 
prowxiure  ui  wUiiig  the  (irofwrty  of  viuvint  Huis-etwioius  U>  juiy  ilebb*;  but 
Iheeeaitielpit  (v>DtHJn  no  )ll^l^'iHio^  in  iWi-reDm-  to  wlictliiT  thv  pr»)iK<rty 
idiHJl  bring  itH  nppnuiM-il  vnlue,  or  whethfi'  it  niuy  1m'  t^ohl  for  leMU.  The  , 
wtici™  1668, 16»i9,  and  1670  of  the  Civil  C.kIo  tiiiit  of  the  dHtli*  uf  tt«t«- 
iiifotar}' eseeutora  ui  n!g»vil  U'  olitHiiiiii^  tile  iiieuuH  nei-oMHTy  to  dia- 
i'Imi^  the  debte  and  li^m<'i<-H  iif  ttnnm  of  money  to  Ih-  i>aid  out  of  a 
aui-i-eaiwjn;  but  these  aitieleu  ale  8i1eiit  aft  to  whetlier  the  pi'o|>erty  shall 
bring  its  appraieetl  value  or  l>e  hoM  for  lertH.  Unt  tliexe  urtietett  point  in 
an  iinmietakable  manner  to  the  proviniontt  of  the  Code  of  Pi'uctice,  that 
rio.  in  direet  nnd  [ilaui  terms,  ]>ree<-rihe  fully  aud  eleariy  in  every  ptiirti<'U- 
iHr,  the  fonnalities  to  Ik'  obser^'ed  jn  m-llinK  the  pi-operty  of  every  kind 
iif  8uee«e)si'<n,  in  eases  whewtlie  property  is  wild  for  tin-  purpose  of  pay- 
ing th«  ile))ttt  ut  the  suiisawion.  Thutt,  artiele  1<)7()  of  the  Oivi>  Code 
prwcribes  tt)nt"tiie  testaiuentnr)'  exe4-ut«<r  dimll  pru*tiHl  to  tlie  sale 
above  mentioned  aii<l  t<>  the  payment  of  the  debts  of  the  i«ue<'<<saion  in 
the  same  manner  au  in  i>re«<ril>e<l  for  curators  of  vacant  sui-eesuious," 
Sow,  what  is  tlie  manner  prowrilH?!!  (or  the  wile  of  the  property  of  va- 
oiot  8U(i.-eesions?  The  entire  priKti-e(lingsflxe<l  by  law  to  be  oiwervediii 
xhIpd  of  sueeession  property  to  {luy  debte  are  f<.<und  in  nrtiuitiii  U90,  991, 
audySKi  of  theCo<le  of  Pnu^ee.and  tliey  are  found  nowhere  else.  Article 
990  of  the  Code  of  Prai-tlee  <lireets  that  — 

"It  shall  bo  the  duty  of  the  several  judges  of  probate  on  tlie  apf^ut- 
tif'u  of  the  creilltors,  or  wiy  enilitor,  of  a  eiwniil  e-'tate,  to  cause,  on  the 
reigaiaite  udvertiseineut  l>«ing  ma<le,  so  inuuh  ol  the  property  of  said 
PHtAte  as  is  necessary  t4i  |>ay  tlie  debtn'of  thvsaine  which  may  be  due,  to 
be  oRered  for  sale  and  sold  at  public  iiuctiun  to  tlie  highest  bi<lder,  for 
iwh  if  the  creditors  require  it,  and  if  on  thus  otTi-riug  saitl  )iroperty  tor 
mile,  the  iiiiiinuio^l  ralne  tlioi'ltl  not  In'  hid  fiinl.iibliiiiiiil,  theii  the  same,  in 
net  leas  than  flft<-<^n  nor  more  than  twenty-five  <laya  from  the  tiiuo  it  in 
tluis  offered,  be  sold  at  public  auction,  and  aftiT  public  advertisement,  to 
Ibe  highest  bidder,  for  wliat  it  will  bring,  on  a  citilit  of  twelve  montlis; 
I'rovided  that  in  all  sale*  ■>f  effei'ta  belonging  U>  suio-essions,  nuriurs,  or 
inteniii*Ml  persons,  on  a  cnMlit,  the  piHi-hiiser  sliuU  givu  a  twelve- 
niouths  bond,  with  good  security,  to  Ik-  approved  by  the  repiesentativt-s 
'•t  the  estate,  minor,  or  interdicted  person,  anil  a  mortage  i-etained  on 
the  proi>erty  tK)ld;  if  it  Im-  mortgageil  pi-o|)erty,  tho  bon<l  to  be  duly  ro- 
i^rded,  so  as  to  operate  a  mortgage,  such  bimd  t-i  have  force  and  effect 
17 
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Sm-WBflirtn  of  Stoltz. 

as  tweJvo-niontliB  boiitlH  t-Aki-ii  in  hiiIch  uiidor  writu  of  Jltrri  farim;  and 
tiie  oollectiou  of  such  twelv<>-iii<>iit)LH  buiids  slmll  bo  uiiforcoil  in  tho  same 
manner  aetwelve-niouthH  bnnily  taken  in  wrcnrdatifc  with  artti.'1i«  719  and 
720  of  the  Code  of  PracHci.',  iipmi  I'xwntjon  i«Hni'ct  upon  ttiit-h  twelve- 
months boudB  by  thi'  clerk  of  tlii"  i;ourt  whii'h  tfutw^l  tlie  oiili-r  for  sale 
of  ttie  property,  and  8Uf)i  cievkM  ini-  liri-nby  Hiithorlwil  and  rciinirpd  to 
Issue  sueh  oxooutjonu  on  th<<  donitmd  of  ttny  pci^ion  having  tlie  legal 
riglit  to  uontrol  sui^h  bond." 

Article  991  dii-eots  tlmt  "it  hIuiII  bi'  Mii'  duty  of  the  jmlgi-  c>r  pi-obate 
in  all  cases  of  vacant  exlattv,  on  tlie  iipptit'Btiou  uf  ttie  oreilitont  or  uf 
aay  creditor  thereof,  whoso  debt  ahull  not  tlien  be  diit^,  U.i  aell,  after  the 
usual  advertjsemeuts  upon  the  otiiiditionn  I'ontained  m  the  preceding 
article,  so  much  of  the  estatt'  an  will  be  Hiiffldent  to  jmy  tlie  eUum  or 
claims  of  the  cnxlitora  who  utmil  make  the  applii'atiou,  ami  in  such 
terms  of  credit  as  will  i<)ni'api)nd  with  the  falling  duo  of  tho  st^vpral 
claims  of  the  creditor." 

These  two  articles,  it  will  be  mitieed,  speak  speciuliy  uf  fouitid  fittatef:. 
Now  comes  the  next  ai'tiele,  992,  wliii'h  applies  tlie  rulet*  and  prindplsH 
laid  dqwn  In  articles  990  an<l  tK)l  to  all  kindn  of  eHtutut,  in  these  terms, 
to  wit: 

Article  992.—"  The  principles  eontuiiii-<l  in  the  two  |>riytHlinK  articlf» 
shall  t^ply  to  all  successions  ncecpted  witli  l)enotit  of  inventory,  whether 
the  heirs  or  minors  are  of  af^,  and  to  all  Hu<nt'st)ionH  adininiHtercd  by 
admiDistratioDs." 

But  it  is  held  that  tlii^  juris prudeni-e  of  the  Stittt'  Iuih  st>ttled  the  <kiv- 
trine  that  when  the  sale  of  sueceHsirm  property  is  made  to  pay  dflib*. 
the  property  may  be  sold  tor  lesH  than  it«  appraisement  I  do  not  tvt 
understand  the  import  of  the  de^-isiouH  referrt-ti  b>  tu  sustain  this  opin- 
ion. I  propose  to  ivfer  to  tJitxe  dedsions  antl  iliseuss  tlieir  i)m'port  and 
meaning,  ae  shown  by  Wie  terms  ami  exprossiitnn  useil  and  hi  ivfeiviief 
to  their  contents.  « 

Fifth  Loulsiaiia,  p.  434,— In  thin  oiHe  tlie  property  wih*  sold  for  its 
appraised  value,  and  there  is  nothing  wliieh  toiielics  the  (pi<>stliin. 

Heventn  Louisiana,  p.  :112.  -Tli"  HU.vcMBioii  mm  innolvent.  It  w»e 
administered  by  the  tutrix  ut  ber  minor  ehild.  The  tutrix  tniit'xl  It  as 
insolvent  estate,  and  maile  a  mirreiider  of  it  to  the  enilitora.  They  flxtsl 
thetenns  on  which  the  propi-ity  wjik  moIc],  and  It  was  mild  for  some- 
thing lees  than  the  appraisement.  The  tutrix,  HutliorizfHl  by  a  funUlj' 
meeting,  agreed  to  tlie  pivHTediugs  of  tlie  eiiilitJ>i>i.  Tin'  sale  was  held 
valid.  The  suiTeuder  of  the  estat*"  wiw  i-enigninediis  legal.  The  court  aaidx 
"A  sound  interpretation  of  the  law  in  relation  (o  the  adinmistration  of 
estates,  whether  vwant  or  m'e"pte<l  witli  benellt  of  inveutoi-j-,  will  in  many 
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taaea  autlt<'iizp  a  deiwrtun-  from  tlit-  rule  requiring  property  o(  minora 
t»  bring  its  appnused  vnluf  bctoi-f  it  i-au  lie  sold."  That  case  was  one 
hipoiDt,  liM'Muse  itwa«  It^mlly  Mini'iidaivtl  to  the  I'rtKlitors  asinsolTmt, 
and  die  <-re(litiirs  by  law  wt'ii'  v<>3te<l  with  the  rif^ht  of  selling  the  prop- 
erty on  Uit4r  own  teruiB.  TIk'  tiiiiiur  in  thut  (««e  hud  no  reversionary 
interest  whirfever  in  the  proji^'i'ty,  Tlic  whole  or  it  when  sold  did  not 
jisy  the  debtH  nr  the  estate.  The  wtioii  tukni  by  the  tutrix  and  the 
bmlly  me  'ting  wore  entirely  tuigtibiry.  Another  iDstanee  supporting 
tbe  annouiu-ement  of  the  court  i8  tlie  exeeiiliiigiy  eummon  case  ot  sell- 
ing the  propertj- o[  eBtateH  on  a  iredit  of  twelve  months  for  whatever 
it  will  bring,  without  rt^ai  d  to  a)ipnii«i'iuent,  wliere  the  purpose  of  sell- 
ing to  the  raising  of  tnoui-y  t<  •  |Hiy  <lebtM.  Yet  another  instance  la  where, 
In  an  authentic  act,  the  benefit  of  uppmisenieut  of  the  mortgaged  prop- 
erty is  waived.  But  nothing  decided  bi  the  ease  under  uonslderation 
louchra  the  que>4tjoii:  fan  tlie  projierty  of  est«te«  be  legally  sold  for 
iiHh  for  ItMS  than  the  appi-HiBtil  value '! 

Eleventh  Louisiana,  15*!.— The  heirs  appealed  from  a  judgment  ren- 
dered by  a  probate  eourt  lioniologating  a  sale,  tn  argument  tt  was 
I'OQtended  that  the  property  was  Hold  for  leas  than  ibt  appraised  value, 
tsA  the  sale  was  theretort'  null.  The  eourt  ivfused  to  consider  the  ob- 
jection, beeause  it  wan  not  allegtxl  in  the  pletidings.  This  ease  has  no 
bearing  on  the  question. 

Thirteenth  Louisiana,  84. — Notliing  appears  in  this  ease  touching  the 
point.  It  was  i-eiuarked  by  the  eourt  tliat  "  when  ereditora  sue  for 
their  d^ts  and  priK'urt^  a  sale  of  the  e«tAte  for  their  payment,  the  land 
may  be  sold  as  in  other  eases,  although  muiors  be  interested  therein." 

Tenth  B<ir>ertson,  p.  .t98.— It  is  hi-re  stated  by  the  eourt  that  "  it  has 
been  repeatedly  held  tliat  when  the  »ale  is  made  to  pay  debts  the  prop- 
erty may  be  sold  for  less  tJwu  tlie  uppraisemeut."  This  Is  a  mere  repe- 
tlti(in  of  what,  was  said  in  soini-  of  the  preceding  caaeu  Just  referred  to, 
and  does  not  come  any  nearer  the  point  than  they  do.    i  An.  96. 

This  I'aae  lias  no  bearing  on  the  i|uestlou.  Now,  in  the  case  of  Fritz,  on 
role  taken  by  Da\'ls,  12  An.  3*58, 1  tliink  the  couit  has  directly  decided 
the  quettdon.  Here,  tile  t«'niis  of  sale  of  the  property  of  a  suooesslOD 
•ceepted  with  benefit  ot  inventorj-  witp  for  cash.  The  property  and 
inunovables  did  not  bring  the  appraiseinenL  Held,  that  there  was 
i»  sale  whii'h  the  imrehaser  eoulii  compel  the  tutrix  to  oomplete, 
■dthough  the  property  was  orderiil  to  bo  sold  to  pay  debts.  It 
«bould  have  i>een  leadvertisi-d  and  sold  on  tei'iiis  of  credit  of  less  ■ 
than  twelve  months.  Judge  Merrick,  the  organ  of  the  court,  founded 
the  Judgment  on  articles  iW<>,  991,  Mid  y92  which,  in  the  decree,  he  quote* 
it  eOeiLMt.  iiiulisequent  de*;ieions  have  repeated  in  substance  tbe  vague, 
inddlnite  language  used  in  most  of  the  cases  I  have  reviewed,  and 
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which  I  itontentl  do  not  authorize  the  nale  of  Huix'«t»ion  property  for 
lees  thau  its  apprised  viiliut  when  sold  for  cash  to  pay  debts,  but  go  uo 
further  than  to  aniiimiu-f  vaguely  tliat  the  property  of  eetatea  wheu 
sold  to  pay  debt*  may  be  Bold  for  loan  thau  Its  appralHt'inent,  which  is 
true  only  in  reepwrt  to  sail's  on  I wclvf -months  crifiit. 
Reheaiing  refused. 


^^^1  Onr  (IF  Nkw  Ori.kass  vh.  E«t\tf.  df  Sami'ei.  Strwaet. 

1^   ^  Here  the  (clven  oania  (if  tlin  tln-eiuiud  In  the  Hii[t  of  tlm  I'Lty  fit  Kuw  OrleuiH  ni.  tha 

115  102S  eatato  of  iteniuel  KtHwiirt  is  an'utioapd.  ikud  tin:  iviDslftutlon  ltM<1t.  ait  well  as  tha 

~  8tatub>ry  law.  ii>iili;ia|>lnti'ii  tliiit  »  "  Hiiniuotlon  "  iiiiiy  l«  a  plaintiff  or  ilofondaal. 

TbiB  word  "eslato"  1h  synonym ouh  with  "auivvilalon."  Thin  illstHMeB  of  the 
ohieetlon  tbal  there  was  mi  di'lomliiiil  U^fno'  tlie  (iiurt.the  dMiv  hnvinx  l>wn 
publlHlied  wiTirtllnif  to  liiw. 
ThiB  suit  not  beInK  probate  Ir  not  eiiilirwi-il  in  the  provlnlons  ot  nei^oD  wvi'n  of  m^ 
Ha.'itot  IH7t.  norinlliei'Iaiiae  in  ai-t  No.  a  of  IHTh.  nn  thiH  Hulaoitt.  In  relntlon  tu 
BBrtlon  ll\f  of  net  No.  t  iif  the  spoeinl  ruvwinn  of  iBTn. 
But.  If  It  !*•  <Tom*<lril  that  *«li.in  m-vPn  of  ai-t  No.  7a  of  \m-X  i*8tlll  la  foree.  the  iuriit- 
dlotlua  »f  tax  HuitH  aKainM  i<ucin>HHlouit  triven  liy  it  lo  tha  Hoeond  District  Ikiurt 
Ih  mprely  I'oneuneut,  and  not  exeliiKlve.  This  d[H|)oso(i  of  the  objection  that  thi: 
jnilxnient  niiimnled  from  illd  not  nriliT  tlie  taxen  to  l>i>  paU\  In  tlun  aiinrxe  of  ail- 
■ninlBtratlnn.    Thin  rnqiilrenieni  of  th?  lav  nnplliv  to  probate  matter)). 

APPEAL  trora  the  Siipeiior  Dlatrirt  Court,  i>ariBh  ot  Orluans.  Haw- 
l'iM»,  J.  B,  F.  Jonn«,  City  Attorney,  and  Snmiwi  P.  BUaic,  Asststaat 
City  Attorney,  (or  plaintiff  and  appi-llei'.  f'hiirltii  J/Oiique.,  for  defendant 
and  appellant. 

HowrxL,  .1.  Mnf.  Nisida  Stewart,  exeeiitrix,  has  appealed  from  a  ]udg- 
.  meat  against  tiie  "  estate  of  Samuel  Stewart "  for  taxen  due  the  dty  of 
New  Orleans,  anil  she  eomplains  — 

First— Tliat  tlie  latntion  was  not  sulflcieiit,  b«)anse  an  estate  or  a  sut-- 
eeesion  is  a  thing,  and  not  a  p<'it«m.  She  i-ttea  tlie  enacB  of  City  vs.  Heii-»* 
of  Schmidt,  10  An.  771,  and  <'it>'  vs.  Heirs  <ie  St.  Homes,  not  reportetl. 
The«e  rases  do  not  sustain  iter  position.  The  objection  in  tliem  to  t)ie 
notice  was  vaguenoHS,  becatise  it  ditl  not  expivsw  tlie  partimilar  person 
by  a  given  name  whiwe  heirs  were  to  In-  elf*>d.  Here  the  given  name  of 
the  deceased  is  mentioneti,  and  the  constitution  itself,  as  well  as  the 
statutory  law,  eont^'mplatcs  that  a.  "siiw-ession  "  may  be  a  plalntiS'  oi- 
defendant  The  word  "estatj'"  is  synonymous  witJi  "sutxiession."  Thij« 
dispoem  of  the  ai-cond  objeetion  that  there  was  no  defendant  before  th« 
court,  the  notice  having  been  published  aci'onling  to  law. 

The  next  objection  is  that  tlii-  Superior  District  Court  was  without 
Jurisdiction  over  the  succession.  She  contends  that  although  tJie  act 
enacting  the  Superior  District  Court  gives  to  that  cotirt  Jurisdiction  of  all 
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City  of  Nflw  OrleHDR  tb.  EHtate  <it  Steirart. 

MiiU  wherein  the  city  of  New  Orlt»n8  ia  a  party,  yet  It  apectally  natfirvea 
to  the  Second  Distiict  Court  the  exdusiTe  jurbxJlctioii  It  had  before  the 
jiftiMige  ol  the  act,  and  by  seotlnu  aevi'D  of  act  No.  7>)  of  1872  jiuiadie- 
Doo  of  tax  suitM  a^oihiHt  Bii<M«M)tionH  was  ec>nferrt-<l  on  the  Si<ii)n<]  D\a- 
tniCouit. 

The  >-lauBe  in  a«t  No.  2  of  1873  on  this  subject  is  In  the«e  words:  "  AjkI 
prwulw/./rirt/irt-,  that  this  act  shall  not  be  oonstrued  to  prevent  the  Set' - 
und  Kstrit-t  Court  for  the  parish  of  Orieans  from  exercising  all  the 
powers  granted  by  Hwtlon  five  of  ait  No.  2  of  the  spedul  aeesion  of  1870." 
Thatan'tiun  reads:  "That  the  Second  District  Court  for  the  parish  of 
Orleans  shall  coutiuue  to  have  exclusive  probate  Juiisdlction,  as  provided 
by  eiitfting  laws,  and  shaD  have  power  and  uutliority  to  issue  ttuch  writa 
i>f  [oJuQction  and  mandamus  as  sliall  or  may  Ih-  neeesAary  to  the  fiiU  ex- 
iTcifii-  of  its  probate  Jurisdiction." 

This  suit  not  being  protiate,  is  not  embraced  In  the  foregoing  provia- 
icfls  of  law;  but  if  It  be  concecled  that  section  seven  of  act  No,  73  of  1872 
H  still  in  force,  the  jurisdiction  of  tax  suits  against  succetislons  given  by 
it  Ui  the  Second  District  Oi)Urt  is  merely  concurrent,  and  not  exclusive. 
Heacr  this  objwtion  is  without  force.  This  disposes  ot  the  last  objec- 
tion, tluiC  the  judgment  appealed  from  did  not  order  the  taxes  to  be  paid 
in  <lue  course  of  admlnlsti'atloiL  This  rec|Uirement  of  the  law  appUes  to 
probate  matters. 

Juigm^it  affimied. 


ChABU«  F.  OAUOe  vs.  ERAK9OIS  OAtTDt. 

Th>-;ilmiif  priwriiilloD  <itoni>.  two,  and  three  years  is  not  appllivUn  to  the  on'oiiiit 
BUni  aiMin.  whii-h  In  r>r  the  relnihun^mentof  outlay.  nii>ni>rH  odvanned.  uroilx- 
liini'  rurnlHhPd.  H>-.,  Ir>r  tbi<  uiw  and  bnonflt  of  the  defendaiit  hy  the  pJmlDtlfT  w 
Hvofntnun  vnitor.  and  whiuh  iiui  be  premribed  only  by  thn  Wrm  of  ten  yeam. 

Thr  nrltlea  aets  tfacnitu^lveti  deiiliu-fd  apon  in  defenUiuit'H  peremptory  exi^ptlnn  tu. 
pUInlifTit  rialm.  iniiiit  Interpret  themsBlven.  uid  iiarol  evldi^noe  piui  not  lin  intro- 
iaifA  liy  Hsld  defendant  to  cstabliah  a  nennral  settlement  of  aftaini  between  blni- 
•vll  and  plaliitilTdllTerent  ftnm  (hat  alleKed  In  said  Uerendiint'H  peremplnry  ex. 

mutlon. 
1  PPEAL  from  the  Fifteenth  Judidal  District  Court,  parish  of  La- 
A  fourche.    Beattie,  3.    J.  S.   Gvude,  for  plaintJfT  and  appellee.     C. 
KiuMui-li,  for  defendant  and  appellant 

TtLiATRKBo,  J.  The  defendant  is  sued  upon  an  account  for  goods, 
v&res,  and  merchandise  furnished,  money  advanced,  and  taxes,  physi- 
cian's bill,  and  money  paid  to  others  at  the  request  of  defendant,  aggre- 
gsting  the  sum  of  91023  74,  for  which  plalntitT  prays  Judgment  with  l^al 
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Oande  vs.  Oande. 

iiiteiest,  ae  allowod  by  law,  on  each  item  of  ii)<lebt«(lnes8,  with  coaia,  et<-. 
The  dffendaut  plea(le<l  the  general  issue,  and  set  up  In  reoonventirin  a 
demand  against  the  jJaintiff  of  fifty-nine  huniirc*!  dollars,  with  interest. 
This  demand  he  predifatee  upon  th^  declaration  that  In  April,  186t>,  lie 
aold  to  his  son  (who  is  the  plaintiff  In  this  suit)  his  plantation  coIlPd 
"  Morning  Star,"  for  the  priw  at  sixteen  thounand  tlollan),  repre»eiite»i 
by  eight  notee  of  two  thousand  dollars  eaeh.  He  avciv  that  liis  non, 
without  defeudaut'B  Icnowledge  or  consent,  toolt  possession  of  aiid  still 
retains  two  of  thceo  not«e.  He  further  avers  that  he  paid  for  plaintiff  a 
debt  of  nineteen  hundi-ed  dollar»,  wlili-h  the  latter  owed  to  Onezlphore 
Toups,  administrator  of  the  sueeesslon  of  Marie  L.  Toups;  the  two 
notes  of  two  thousand  dollars  each,  taken,  as  he  alicgeM,  by  plaintiff,  and 
the  nineteen -hundred-dollar  debt  to  Toups,  administrator,  p^d  for  plam- 
tiff,  making  the  amount  of  the  reeonventional  demand.  Fending  the 
trial,  the  defendant  filed  a  peremptoi-y  exL-eption  in  which  he  pleads  the 
pre<)cription  of  one,  two,  and  three  years,  an<l  that  by  <;ertHiu  notarial 
acte  tlierein  specified,  tlie  plaintifTs  claim,  and  all  other  posnlble  dUTer- 
ences  between  the  parties,  vera  canceled  and  extinguished. 
The  phuntiff  had  judgment  for  SlOll  44,  n1th  interest,  and  detendaitt 


We  find  no  force  in  the  defense.  The  plea  of  prescription  of  one,  two, 
and  throe  years  is  not  applicable  to  the  account  sued  upon,  whicli  is  oue 
for  reimbursement  for  outlays,  advances,  etc.,  made  for  the  use  and  beno- 
Ht  of  the  defendant  by  the  plaintiff  as  negotiorum  geafor,  and  which  U 
prescribed  only  by  the  t^irm  of  ten  years,  12  Rob,  148;  2  An.  T79;  10 
An.  395. 

In  r^ard  to  the  two  notes  of  two  thousand  dollars  each  which  tlie  de- 
fendant alleges  in  his  petiUon,  his  son,  the  plalutifT,  took  possession  of 
without  his  knowledge  or  consent,  the  defendant,  when  upon  the  stand, 
admitted  that  the  two  mortgage  notes  were  given  to  his  son  by  the  (i>n- 
sent  of  the  defendant. 

In  his  peremptory  exception  the  defendant  alleges  that  by  tlie  sale  he 
made  to  his  son  of  the  Morning  Star  plantation  and  the  sale  to  M>Tt]f 
Gaud<^  of  the  Adam  plantation  it  was  understood  and  ogrce^l  upon  liy 
the  parties  that  mutual  receipts  should  be  exchanged  between  them: 
that  the  sales  mentioned  la  the  answer  were  a  final  settlement  of  all 
demands  of  one  against  the  other.  The  defendant  specially  aU^^es  that 
by  these  sales  a  full  and  entire  settlement  of  all  business  at&tlrs  between 
himself  and  the  plaintiff  was  effected.  But  these  acts  of  themselvee 
show  nothing  of  the  sort,  and  upon  the  trial  of  the  utse  in  the  court 
below  the  defendant  introduced  a  witness  to  prove  that  the  only  settlp- 
ment  ever  effected  by  him  was  the  one  eviden<'ed  by  the  acts  of  sale  of 
sixteenth  August,  1B7&,  by  Charles  F.  Oaud<S  to  Fran9ols  Oaud^.    To  the 
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introduction  of  tiiis  evidenoe  thti  plaintifTn  coiuuhjI  otijot4ed  on  the 
ground  tiutt  the  w^  thfniwlvca  allt-gwl  upon  la  defondant'tt  peremptory 
eiception  uiimt  l»tf rprft  UwniwjlvtM,  oik)  tliat  parol  fvtden<*  whs  inad- 
mJHtible  to  twlablish  n  gtHit-ral  sottleiiii'ut  ot  tlif  AflaJrH  ot  tint  partieH 
dHtwent  from  that  alleffi-d  Iti  dvtendaiit'H  pPit"mi>torj'  rxivptlon.  The 
objt'rtion  was  austaliKHl  by  the  ».iurt,  and  deteiidant  rfsorved  a  bill  or 
Mceptioua. 

We  Uiink  the  wvid'^dce  was  properly  niJccbMl.  C.  0.  artii-Ie  3276;  16  An. 
31^;  IS  An.  577.  The  <li'fendaiit,  we  think,  )ka8  (ailed  to  make  out  a  valid 
rlefHue,  and  tliat  the  judgment  wan  properly  rendered  in  tavor  of  the 
plaimilt 

It  is  therefore  ordered  tiiat  tlie  judgment  appealM  from  beafflrmt^d 
whhpnots. 


ScoCESBioK  OF  H&MFTON  EuJOT.    OfPUHiTioNH  TO  Account. 

Tli«  Kiiin  a  (iH>  (lividrid  properly  In  reaulrins  the  boluioe  dn«  un  the  note  of  Elliot. 
>npr  exhanntlDK  thp  morttiase  siv^n  tu  xeuuni  it.  to  be  dedudud  fruni  tbp  matiH 
"I  th(>  oMtati:  bufurp  Ihc  purtitlon.  It  wattadebtoFthedeoewtod.  Tlio  uiituildpra- 
tlon  thereof  in  immaterial.  Urti.  Elliot  mmit  oontrtbut^  to  par  it,  t>eH>auH<*  tbo 
«latul4^ol  Hiflslselppl  "fflves  hnr  ODe-balfof  the  personal  imtat«after  payliuftlie 
dfltiiof  tlw  do<*a»od." 

Th»  iMvtH  hsiliur  bnen  planil  in  bank  by  order  of  thp  court  pendlnii  lltlKatlcm.  the 
kwAlbiTrtif  oni'iirrlDfibr  the  tallnmof  thn  bank  must  fall  eauaJlT  upon  both  the 
ownun'  of  Hold  iwtwlB.  Mrs,  Burke,  the  univenml  legatee  and  MBtainaDlorr  exauu- 
trixot  thednvaned.  and  Mn>.  Elliot. h<R  wife.  Hni.  Burko  woa  undnr  uo  obllKH- 
tlon  tu  Drot^i^  Hm.  Elliot  from  loxa  oonnrrliur  to  fuoda  not  under  her  onntrol. 
Ri^lDg  a  halt-otmer.  Mrs.  Elliot  had  an  Kood  an  oppurtnnitv  to  purane  the  de- 
lini(uent  bank,  or  I'lork.  11  they  were  in  fault,  as  Mn>.  Burke. 

Th»  item  of  Ave  hunilreil  dollarH  '•hnrtred  by  Elllot'n  attorney  (c)r  having,  amonir 
"ther Mfrvierfl  mndernl,  "  nntemd  upon  the  buHinewi  ot  seourluK  evideuie"  for 
I  mDtemplat«d  suit  for  tteparatlon  between  Elliot  and  hlM  wife,  wbii'h  wan  never 
briiuftht.  o»n  not  bi'  rewarded  ae  lettltimate.  An  attorneyoughtnottorenoveron 
MUrh  a  demand.  The  onurt  below  nrrod  In  not  rejentlns  this  Ileal  so  far  aa  Hra. 
Elliot  is  i-oui'^rrned, 

Mrs  KUiolt  does  noloii-upy  the  position  .if  heir.  The  uiciuient  tbo  death  ot  her  huB- 
l>and  oopurred,  sbe  was  by  the  laws  of  the  plaoe  of  their  domicile  (Mississippi  I 
vaRed  with  the  ownerabip  of  one-bulf  of  the  perannal  aHtal«  after  payiuic  the 
•IrhtK  ot  the  deivaw^d.  Tlieretore  the  judge  aicio  did  not  err  Indu-'IdinKthatshe 
■SB  not  liable  to  "intribnt"'  to  the  payment  of  the  atWrtieys  employml  liy  the 
nnlrersnl  legatee  and  leMamentary  exeeutrlx.  There  Is  no  more  reaaon  why 
Xm.  Elliot  nhould  eontribule  to  pay  Mrs.  Burke's  attorneys  than  tbo  latter 
"honld  wntrilmte  to  pay  the  fe'ii  of  the  attorneys  of  the  former. 

APPEAL  from  the  Hevond  Diatriet  Court,  pariah  of  Orleaoa.  £dviard 
D.  IFItUe,  acting  in  place  of  Judge  Tuwot,  reouaed.  E.  Howard  Mc- 
r-oH  and  T.  KlutrUjn  ttJItjw,  for  Mrs.  Elliot,  appellant.  J.  L.  Heaot, 
&.  HhiuAelford,  wtA  Labatt  &  Armii,  for  Mra.  Burke,  executrix  and  appel- 
lant, and  for  themaelves.     B.  R.  Forman,  for  exocutors  of  Rit«hla 
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Semmef  A  Mott,  tor  Winchester  &  North.  A.  J.  FUleri',  for  J^ieeph  Du- 
vlgneaud  J.  S.  WhiUiker,  E.  Sottoiirin,  and  E.  Henniubv,  for  Mrs.  Rieley 
and  Mrs.  Bishop. 

WvLY,  J.  In  January,  1876,  thia  tioiut  si'ttled  the <*iiitrovt>n*y  between 
Davis,  Mrs.  Risley,  Mre.  Burke,  and  Mre.  Elliot  in  ri'gard  to  the  prop- 
erty belonging  to  the  Bucce^sion  of  Hampton  Elliot,  de<'iding  that  the 
deed  to  Davis  was  a  aimnbitjon  wherel>y  Elliot  sought  tocouoeal  bin 
property  from  his  wife,  whom  he  had  abandoned;  that  th«  peudl  will 
net  lip  by  MrB.  Risley  was  invalid;  that  the  will  ni»<ie  l>y  Hamptou 
Elliot  in  Mississippi,  the  pla««  of  his  domidle,  wherel>y  h''  maile  Mrs. 
Virginia  Burke  his  unlvernal  legates,  was  valiit;  that  the  chargn  of  <-"ti- 
cubinage  set  up  against  Mrs.  Burko  to  show  her  incHiia^-ity  to  receivi- 
the  legacy  was  not  suffliiiently  proved,  and  that  Mre.  Elliot,  the  surviv- 
ing widow,  was  by  the  laws  of  Mississippi  entitled  to  one-half  of  tho 
personal  estate  after  paying  the  debts  of  the  doceased.    Kee  '27  An.  42. 

Soon  after  this  decision  Mrs.  Burke,  the  t^wtanientary  executrix  and 
imlversal  legatee,  flied  an  account  which  van  oppoueil  by  Mrs.  Elhot:  it 
was  also  opposed  by  several  creditors.  Mrs.  Elliot  also  sued  for  u  par- 
tition, which  was  ordered.    ' 

Both  these  cases  were  consolidated,  and  from  both  judgments  Mm. 
Burke  has  appealed. 

Mrs.  Elliot,  also  joining  In  the  appeal,  prays  that  the  judgment  bp 
amended  as  to  three  items  which  we  will  mention  hereafter. 

The  creditors  have  not  appealed. 

In  this  court  the  controversy  Is  between  Mrs.  Elliot,  tlie  stirvlvinn 
widow,  and  Mis.  Burke,  the  universal  legatee,  m  regard  to  the  settle- 
ment and  partition  of  the  estate. 

Tlie  universal  legatee  contends  that  ouK-halt  of  the  lai'ge  amoimt  of 
attorneys'  fees  incurred  by  her  in  the  eouiue  of  the  iltigation  between 
herself  and  the  other  three  contestenttt,  to  wit:  Mrs.  Kisley,  D«vi«.  and 
Mrs.  Elliot,  should  be  charged  up  to  Mrs.  Elliot;  that  us  tesbtmentary 
exotiutrix  she  incurred  this  expense  for  the  <'<(nmion  benelit,  and  Mrs. 
Elliot,  tlie  surviving  widow,  should  pay  one-lialf  Wiereof ;  tJiat  it  is  a 
succession  debt,  and  Mrs.  Elliot  occupying  the  position  of  lieir  iouhI 
allow  tids  sum  to  be  doduct«<d  from  the  estate  before  the  partition 
thereof. 

By  the  laws  of  Mississippi,  the  domicile  of  Elliot,  iiis  Miirvi\'ing  widow 
is  entitled  to  one-half  of  tlie  personal  estate  after  paying  th<'  debta  of 
the  deceased. 

The  attorneys'  feett  in  question  wei-e  not  the  dolits  of  tlie  det^nm'd. 
They  were  expenses  incurred  by  Mrs.  Burke,  mainly  for  her  own  bem-Ht 
and  to  defeat  the  claims  set  up  by  Mrs.  Elliot  To  Mrs.  Elliot  it  wbh  h 
matter  of  indifference  wliioh  of  the  wills  of  the  deceased  slioiUd  be  de- 
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torminiHl  tlK>  vuliil  oiu-.  The  risl't"  mii'iili'il  U-  ln-r  oxist.ifl  imli-jM-iid- 
.■nlly..f  (lie  wills.  SliohiKliHi  int.T.-st,  ln.woviT,  in  li.-tviitiiiK  tli.;  sliim- 
lal"i  tit-li-  wt  ii)>  liy  IhiviK  t-i  llii-  |..Tsi.mii  i-^liit'-  .'[  Klliot.  Slif 
FTiiphy.-.l  Hill'-  ciMids.'!,  not  only  1"  .l.-ffiit  tii.' riylita  wt  u|.  iindor  the 
tw.'vrillM,liut)iLHo  til  iiwiKttlir  pn'ti-u»ioiis  i.r  Diivw;  tiiiil  to  tin-  defenl 
kIiHl  tlif  iHtU'i-  siint«inril  the  I'onnml  of  Mi's.  Klli'it  lOiiUiliiiUii  quite 
US  riiiii'li  at*  till'  I'uiiiiwl  i>f  AIi-H.  Ilnrki'. 

Th<'n>L-4iio  iniiiv  ii-iitwin  why  Mitt.  Kllioi  hIhiiiIiI  futitnlmti'  to  j>ay 
Mw.  tiiLrki>'.s  iittorncyM  tli»Ji  tin'  latt.-r  hIioiiIiI  I'odtrilmtt-  |o  (my  tin-  Ivm 
->(  111.' iitt«rn.'y«  of  tin- f.-niHT.  Mih,  Klliot  .io.-s  not  iK-cii[iy  tli.'  IH«^ 
tiiiFM't  li.4r.     Thi'inonu'iit  tlird.-utli  of  Iht  JiiihI.hii.I  oic'iiri'cii   hIh' w«H,' 

hv  ilic  liws  ot  till-  i>kii r  tlii-ir  rlomicil.-,  vrnU'd  witli  tli.>  ownci-slilii  of 

.'ii.'-li;ilf  ..f  th.-iH'1-fl..iial  fMtwt.' iifti'i'  payiiiy  tliiMirl.tH  of  tlic  lU-iTHwd. 
nviliiiik  till- ii>urt  ((</»((  iliil  imt  I'ff  in  ilii-idhig  IhiH  jxiint  in  fiivi-r  of 
lli>=.  Elliot. 

\Vi'  turn  now  to  Hio  oiTom  iiMMiniifr  l.y  tlu'  ii|)|..-llf<',  Mis.  KUiot,  in 
rf*|>c<'t  t<i  whii-h  h)ic  iirayu  uii  luufiul nt  of  tin-  jurlKnu'iit: 

Fiixt— Shi'  objects  to  the  I'lniiii  of  Wini'li.istiT  .t  NoiUi  [ilwvil  uii  tlitf 

Sii'c.iui— To  till' iU'iii  of  >':t7<il  -J-l,  Uii'loriMHUstHini'il  liy  tin-  Iiiilun.-  of 
CaviinK's  iNMik  or  by  the  fault  ot  tUr  Vli'ik  c.(  tlir  .■oiirt,  M.  O.  Tiiit-y. 

T)(inl— To  tlio  it*'ni  ot  K>«75  rdi.  tlio  Iwlnn^  iliie  on  tlie  moU>  of  Elliot 
t"  Mrs.  Ksliop  aru-r  t'xhaiwtinn  tin-  nioi-t^'afjr. 

.U  to  tilt:  laMt  item,  till'  ImIimk-i'   iIil i  tlio  not.'  of  Klliut  iifti^r  itx- 

Iiaiiwtiiig  tlif  (mu-t4:riip<'  fjivi-n  to  sc'iin'  it,  wi-  tiiitik  tlu-rc  is  im  <l"iibt  thu 
ciiiil  iliH-itkil  |H'o|)i'i1y  ill  n-iiiiii'lnK  it  to  be  UliIiu'IciI  tiuiii  the  maws  of 
111.-  •■8tut-i  licfoi-.'  till'  jHirtitioii.  It  vrt\!*  B  iL'ht  of  the  (l('<'i-a«'<i.  The 
''<.'nHiiIe]-ntloii  tliei^'of  in  iuiniatenn.l.  Mi's.  KUiot  jiiiiHt  euiitributt.'  to  jiay 
il,  Ivi'aiwi'  the  Htntiite  of  MutHiHHi)>|>i  unly  givi-s  hr-r  oiio-lwlf  of  the  ]ior- 
sminl  I'Htiiti.'  "ftttor  IHiyinK  the  itelj|«  of  Ihe  ilecciiHeil." 

.\h  t<i  tlw  item  of  jf:J7«l  'U.  wt-  think  the  iurijto  bf  low  tliil  not  trr  in 

'l'^llll'tillf;  it  tl-DIII  the  iiiiina  of  thei'Hiiite.      The   lUVietrs   hail   beeu  lilaeeil 

III  Imuk  by  oiiier  of  tin-  i-oiirt  |H'iiiiins;  the  litiKatiuu.  anil  the  los«  oecur- 
riiic  by  the  failure  of  the  bank  iniiHt  fah  iiiunlly  upon  both  thi.'  owiierH. 
We  <lo  not  liiul  Mi-H  Burke  iimler  any  obljsntion  to  i.roti'c't  Miti.  Elliot 
fiMiii  loKH  oivurriMK  to  the  fumU  not  nixler  her  euiitrol.  Being  a  luilf- 
"Kiier,  Mix.  Elliot  had  uo  (foiwl  o|i(Mirtunity  to  imrMue  tlie  ileliiiqufnl 
Milk,  or  elerk.  if  he  waK  in  fault,  an  Mix  Hurke. 

.\8 1..  the  elHini  of  WiHi-hcHt-'r  A  Nortli  for  iillefc.'.i  wrvi.-.*  im  iittor- 
niymof  Hiiiuptoii  Elliot,  we  are  ot  o[)iiiion  tliat  it  shonUl  be  reji  eted  tii 
liii  iiniouijt  of  ?f20r>0.  on  the  Imr  ipf  ].rewri|.tioii  «et  uj)  by  Mrs.  Elliiit 
Tlii'it>-ai  of  tlve  luunlreil  iIoIUii-m  <'li)ii-K>'<i  by  sai'l  iitlonieyii  for  euterinfr 

■  ii|"ia  the  bimiiii'HH  of  seeurinn  eviileiiei' '"  for,  a  eoritJ'(M|j|at(Hi  suit  tc>l' 
IS  * 
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separation  between  Elliut  iuk)  his  wite,  whloh  van  never  brought,  we  do 
not  rc^&rd  as  legitimate:  an  attorney  uiight  not  to  rcKiiver  on  such  a  de- 
mand. We  think  the  court  errtMl  in  not  rcjt^'ting  tjiiu  it^ini  tto  Tar  as 
Mrs.  Elliot  la  coneumwl. 

It  Is  thei'efore  oi-deretl  Umt,  as  to  Jt!K>5U  of  the  i^Iaini  of  Wini-bi-Hter  & 
North,  the  Judgment  of  the  lainrt  below  he  iuaerK)e<l  by  rejei'tiiig  it  aa  to 
Mm.  Elliot,  and,  us  aniende<l,  tlmtthe  judKmentH  ht  theee  (H>ueuii<lated 
cases  be  affirmed,  appellant  paying  coute  of  appeal. 


No.  61117. 

Pierre  RotnwEAt;  vb.  Emtatk  oi 


The  onlr  auestion  In  this  nwu  1m.  whMtliiir  <jr  nut  [he  plcH  ol  liipendmt  shonld  be 
maintained  In  sn  i«XE<cutory  prin'oudlnc 

Heretho  writ  lii  tlii^  flrHt  suit  hnvlnn  lsHui>df<ir  lim  mu<-h.  WHtt  rcturni^l  Into  '-onrt. 
the  rotitH  vierB  ttll  uaid.  nn<l.  instead  i>l  urdiirlnff  an  nlltii  writ  on  a,  titHyor  for 
mnru  thiui  thu  niuount  reiUly  duo.  the  plnintilT  llk-d  Hnirihor  pL-tiliun  and  prayer 
for  tbo  isjrna't  Huni  mid  oijtaiiioil  h  new  order.  The  m-i-.ind  petition  wtw.  undor 
the  drcuuiHtancos.  a  virtual  ulMnduninetit  ol  the  llrst.or  mi-reiy  supiilnmental 
thereto,  ehuusing  the  funuuutclalmiid  on  the  Buue  note.  It  iHurrtnin  that  the 
plafntffr  eould  not  have  prooeedod  on  Uitli  orders  ot  the  aantc  time  to  sell  th«» 
Htunn  proi>orty  under  Oie  one  sinKlc  niorttcaKe,  and  the  delendanl  hiw  no  v round 
ot  uoinplnint  as  to  the  seuond  order. 

Thpoxotutory  Droeeediwt  is  not  a  suit  in  the  ordinary  slanlllcntioii  of  thot»-rm.  but 
is  merely  tlio  aid  ol  the  judi<-iai  power  to  slve  fons-  and  ofTnet  to  what  Ih  iniuiva- 
lenttoaiudninentcontcBaod:  and  whou  tliereare  ailualiy  no  pniocedinin  pfnd- 
InR  on  thupotilion  flled  there  van  be  aeon  no  reason  why  another  duDiand  tor  n 
writ  may  not  be  fllnd.  provided  the  dotondant  is  nut  injur<><l  thoTuby.alid  in  thfc 
esse  no  injury  ur  any  annoyanee  tionid  result  to  lh»  defendant  Ijy  the  Dllnn  of 
the  second  petition  for  the  executory  prin-MiB. 

i  PPEAL  from  the  Fifteenth  Judldal  DisUict  tkiurt,  iMiitih  of  Ia- 
A.  foun-he.  BfatHe,  J.  J.  S.  (fvode,  for  plaintifT  aiul  appoilee.  Clay 
Knohltn-h,  fur  defendant  and  appellant. 

Howell,  J.  The  only  question  ungi'd  Iwfore  ns  in  thit*  eaw  iHWiieth^r 
or  not  the  plea  of  (in  iWMieun  should  bt^  maintaintKl  iii  un  cxwtitoi-j'  i»ro- 
c«eding. 

The  apiH'liant  relics  on  the  ease  of  Taylor  vi*.  Hill,  -21  An.  (MH,  to  hiih- 
tttin  the  plea.  That  ease  differs  materially  from  this.  The  dofeiidiui* 
in  the  exeeiitory  proceedings  took  a  devolutive  appcid  from  tlie  order  of 
seizure  and  sale,  and,  pending  the  appeal,  tlie  plaintifF  and  ap{)el lee  insti- 
tuted suit  eia  onHtim-ia  against  the  defendant  and  appellant  for  aji 
alleged  balance  un  the  claim,  to  whieh  the  plea  of  lis  ireuileux  waa  o|>- 
IKwed  and  properly  sustained,  an  the  whole  i|iieetion  was  |>fnding  in  the 
ease  on  appeal.  Here  the  writ  in  the  flrst  suit,  having  issuwd  for  t<K) 
mueh,  waa  returned  into  court,  the  costs  were  all  paid,  and,  instead  ot 
ordering  an  nlim  writ  on  a  prayer  for  more  than  ^e  amount  really  due. 
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the  plaintiff  ftlecl  another  petition  and  prayer  tor  the  correct  8um  and 
obtained  a  new  onler.  All  this  occurred  in  vacation,  and  th*  aeoond 
pftitku  was,  under  the  cinumstanti^,  a  virtual  abandonment  of  the 
fiwt  or  merely  supplemental  thereto,  changing  the  amount  claimed  as 
due  on  the  same  note.  It  Is  clear  that  the  plaluUfT  could  not  have  pro- 
ireded  on  both  orden*  at  the  same  time  to  xell  the  aame  property  imder 
the  one  ttingle  mortgage,  and  the  appellejit  has  no  ground  ot  c(>mplaint 
as  t«  the  second  order. 

Reference  Ih  alno  made  to  several  cases  recognizing  the  right  of  plain- 
tUT  In  executory  process  to  Issue  al'uts  writs  upon  the  petition  filed,  but 
thb  is  not  exclusive.  The  executory  proceeding  is  not  a  suit  in  the  or- 
lUniiry  signification  of  the  term,  hut  Is  merely  the  aid  of  the  judicial 
power  to  give  force  and  effect  to  what  is  equivalent  to  a  Judgment  con- 
tfwted;  and  when  Uiere  are  actually  no  proceedings  pending  on  the 
petition  filed,  we  cnn  see  no  reason  why  another  demand  for  a  writ  may 
not  be  tiled,  provided  the  defendant  is  not  injured  thereby;  and  in  this 
.*a8e  no  injurj-  or  annoyance  could  result  to  the  defendant  by  the  filing 
ot  the  second  petition  tor  the  executory  procesn, 

Jud(pnent  alUmiml, 


Statr  of  LonitiiANA  vs.  Wiluaw  L.  Tbohpson. 

n* flnt  Kround  or  il<'f>-nw  on  the  imrt  of  ilefenilant  In.  Ihiit  t.hpcrand  jiirrirhlob 
Ibdkted  him  wax  iiot  livally  orRHiiiKiH).  beinx  the  Krand  jury  whieh  ww  orgao' 
Iznl  hy  JiuIki'  IlmiiKhn  whilu  netliiK  iinilor  the  nppolDtmrnt  nt  JuiWe  Atorbb, 
th^  l>n'HlilliU(  jiiilice  ot  xnld  roiirt.  hiit  It  Ih  well  Hetrled  IhHl  ohjiKtloiw  nl  Ihia 
rtauraeter  muM  ht-  mailc  l>erore  koIdr  to  trlnl.  whirh  wru  not  ilonp  In  thin  ease. 
Bwidnt.  there  In  nolhliiR  In  thle  riHHinl  hIiowIiuc  whea  the  iirnnd  jury  wwtiirKan- 
In^X  BTiil  hy  whom. 

Thi' [ndh-tment  wonronlKlonlheflftnenlb  Jiine.ins.and  IttrtwretiimPil  Inlo  eourt, 
rwnnted  itnd  nietl.  ou  lh<-  Iwenty-ilnit  ot  June.  IKiB.  Durliw  all  this  Umethla 
Liiurt  will  inbe  jii<ll<-lnl  nolln'  that  Jmlse  Brmuthn  waa  thojiiilite  ot  aald  <»urt  l>y 
mmmlMiloD  liwiieil  to  him  l>y  the  Oovertior  after  the  death  of  Juilite  Atoeha. 

newvondRTOuml  of  delenw  tn  prmeateil  la  a  bill  of  ext^ptlona  which  defendant 
tiHilc  lo  Ihp  mil'  oflho  i-oiirt  a  giia  rpriinliiM  to  allow  him  tuchaiieaKe  peremp- 
torily tour  jurors.  B«t  ili-rendant  wns  not  i-ntillcd  tochallPUKf  iH'remptoriiy  the 
jurom  la  iiumtlon.  hi'UiiiHe  hlHcnaedoeii  not  eome  within  the  provision  otwxrtion 
n.  of  the  Revisni  Ktntiitrs.  nllowlnx  nui'h  ebnllenKe. 

APPEAL  from  the  Huperior  Criminal  Court,  parish  ot  Orleans.     Steele, 
J.    A.  P.  FieJil,  Attorney  General,  for  plaintlfT  and  appellee.    S.  Bel- 
dm,  for  defendant  and  appellant. 

Wtlv,  J.    The  detenilant.  who  was  convicted  of  t,he  offense  of  oppres- 
slwi  and  extortion  in  ofUce.  and  seiiteneei)  tt>  a  fine  of  three  hundred  nnd 
ten  dollars,  has  appealed  from  the  judgment  against  him. 
^e  first  ground  of  defense  uiged  in  the  btlef  of  defendant  Is :  the 
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KliUi-  iif  IjiiiiHiiinii  t'K.  Tliiiiu|i)H>ii. 

Kmn<l  jury  wliii'h  imlii-b'il  him  wiih  nut  It^illy  urKuiiiZftl,  l>oii)f!:  thi«  giiitul 
jury  of  wlii<-)i  I'liiuk  vtiw  fnri'iiiaiL,  iitiil  oiwuiiioil  liy  Ju<l»»^  llnuiK'ni 
while  w^tiiig uiuii-r  the  ii|)|>tiinliii''nl  «!  JiuIk''  Atiwlia,  the  jiritttiihtiff  jiiil^i- 
or  said  (X)urt.  It  w  well  M'ttliil  tliiit  i>l>j<>i-tioiiH  i>(  tliitt  I'lumu.'tcr  iiiii:«t 
bo  matli'  br.fon^  K"i"S  ^"^'^  '1"'  triiil,  wliich  wan  iiiit  iloikc  iii  tliin  t'»tf. 
Besidea,  thi^ro  in  nothing  in  llu-  rcvoni  utiowioK  wheu  tli<-  )^ui<l  juiy  wan 
orgtuiizod  iuhI  by  wluim.  Tin'  imlii-tiiu'iit  wim  rimiid  <>ii  the  ttfttfiitli  <>r 
June,  W7ri,  and  it  wiih  rctiiriLi-d  into  i-ourt,  ■(■(■oiilcd  iind  flUvl,  nit  thf 
twenty-HrBt  of  Juno,  IKT.'i.  Diiiinw  jill  ••!  Umh  tiiiii-,  wf  will  bike  Juilii-iiil 
notii-«i  tlint  Jiid^o  lSriiu<{lin  wiih  tlu-  juiltri'  uf  siiicl  >i>uil  by  iKHiiiiiist<ii>ii 
IrmuiNl  b)  him  by  tin'  (iuvfrnxr  after  tlii'  ilititli  tit  JiulfR^  Atui-liu. 

'fhonuxt '>liii'i-tii>ii  \h  |in'H<>iit<'<l  in  a  bill  i>r  I'xct'iititniH  wliicli  ilefi'ii<Uiiit 

t>H>k  ti>  the  nilinK  nf  tl oii-t  i-cfiiHiiiK  to  iillow  liim  t'>  cbiilliiiKi' )•■'■'- 

wnptorily  fcmr  jiimis. 

He<'ti(>n  'Jt)T  of  thv  l{i>i,-i!uiil  KtiitiitoH  |iruvi<i[-H  t.luit  "in  uU  i-ritniiial 
prowH^utioiiH  in  tluK  Stub'  foi'  tiny  ■■I'iinc  lln'  |)iiiii?(liiiii<iit  at  whk-b  iiiiiy  '*<* 
lm;)rli4(itinLt-iit  iit  Ininl  lijinr  fur  ii  tcnu  of  twi'lvc  mnnthtt  or  more,  tlic 
iWendnrit  in  hucIi  |uiwii-iition  j*ludl  bi-  i-iititliii  b>  >'IimI1i.-ii^'  [M«fmi>li>- 
rily  mid  witliout  Hliowitit;  iiny  iiiihi'  imy  nninbcr  of  luim-n  not  fxcitillii^ 
tw<:lvi-;  iind  thiis,  wlii'thi-r  hiiHi  i]Li|irir'<>tiiii<'ut  kIiiiII  br  |i<'ri-Mi|>t'iry.  or 
within  tln>  diMi-ii'tiim  of  tin-  (-oiu-i." 

Tlii'iiuni«hnn'iit  Toj- tbi- ofTmsn  i-hiii>fiil  in  thr  ciuh- iit  Ixir  is  not  Ini- 
[irisomiicntiit  biLL-d  ]n\»>f:  it  is  mrri'ly  u  tlii<>.  or  impriNoninont,  <ir  iH.riiut 
tlic  dirtL'ivtion  of  tlio  I'omi.  Kfvi.sod  Hbitiitifi,  softlon  MW.  rMi-ndmif 
wan  not  iMititli'd  tx>  i-liiillfiiKi- [icn-niiibu-ily  tin- juivim,  hii-nuw  tiis  i-iwi- 

dwBnotcnmc  witiiiii  tli.>  pi-ovjuion  uf  H»i-tioii  »»7  tillowinK  it.    Th 

stitiitioiml  ol.ji-rtion  I'uiMi'd  by  t-lio  doti-ndiiiit  bi  tb<- dfHcriminiitioii  rn- 
tweim  Rmvn  nnd  ijiiwr  offi-nsi-n  in  niriiitl  to  thi- rUrlit  of  ;ii>rt>miii>>t-y 
ohalli'iiffc  H  in  not  i»Ti-civni. 

Tlic  tii;xt  ol)ji-otinn  iirj,'i'd  in  thf  liiicf  iK  tliH  lillj  of  oxwiitioiiK  tukiii  l>y 
till-  d.'tcndnjit  to  a  Hty  on|b»in.-r-  .<tt<-rri\  ami  n-.-Hvift  in  .-vidi-nti-  .^i  tlu; 
IHiit  of  tbi-  pros' 111111  on. 

To  th"  l>lll  of  cxfuptionH  the  jiidp-  iiiliJH  :  "  'i'bi-  olij.i-tion  wan  only  iis 

to  th.M-rfivtof  til'- I'vidoti rTi-ri'd-iiiid  not  b.  its  iidmiHHJI.illty."  Am  t lit; 

ordiMHiH'i:  in  notiinni'x.iltotlir-  liill ■  .-..ntjiiniNi  in  t>i<- ri-.>>rd.1liis<'<>iii1 

ofi-oni-*'  i«n  hnv  ii.>  kn<.\v!iHlf;i'  ;in  to  its  .■linni.-b-r  or  .-IT.i-r.  Ak  its 
iidml8Hil>llity  wiiH  not  <|n>'^lti<nr'<l  kUvx  it  w;is  Nsi-ivi'd.  tliiTo  in  lio  t'LToi- 
nf  wliii'h  tii<>  ihTondjirii  I'liri  c-|,ilni  ivli.'f, 

Thor.-nri"othiT  bills  ..f  c^.-.-pfioM-.  in  tli.>  rH.-.,rd,  but  as  (ht-y  are  not 
urRiHl  l)y  till-  rh'fi-ndiiiil,  Ihi'v  will  not  Iv  i.oiiv.^d. 

Wo  H.H rrorin  ihr  raw, 

Jud(?rn<'ntnf!lnn''d. 

KtiheariDy  retuai-d. 
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Hiiiitii  Niitixnnl  Hiink  vn,  Citlrj'im'  Riink  i>(  I^ml 


t  iH hri-UKlil  l»-lli<-  lioi 


i.'iil  f..r  (h.-  amixiiil  lli'-r'i.t.  wlii.li  it  liiul 
It  piTHiiuH  miiol  MHlTi-r  in  IIiIkiiu*-.    Ii  v 

IIKI'MIIMll  Ihl-  UlHH  "llOlllll  l"11|-  U. 


1  PPEAL  from  thi'  SuiM'rior  Bintrict.  Court.  luiriuli  "f  Orli-iiiis.  Hiiu- 
A  lrii-1, 1.  F;„rn-'j  .f  MlWr,  for  plttiiititT iiiid ni>|"-ll.i-.  .(.  fit.il. U'f  <U-- 
r-iiiltmt  iiiiit  iii>(H'-llrtiit.  ci'irh;  JUiiji-r  .I-  IHi'^Ii.ih;  r..r  tii.>  N.-w  nrl.-mis 
SntiiiKH IiiHtitiitii>ii.  i^iUiil  iu  wiiirtiiity. 

Li'DKi.iTXi,  C  J.  TIiIh  suit  Ih  l)i-iniKHt  by  the  LouiHiurni  NiitifHiul  Itiiiik 
imaiiiHt  tliR  (^tizHM' Ihuik  t»  roiiivcv  tint  ttni"imt  oftn-lni-k  lirnwti  liy 
ilii-  BiHik  ■>(  AMilli-,  pui'iHirtinfi  to  Im-  fur  twcnty-wveu  liumlnil  clollnix. 
'lilt  wli[i-)i  luul  tiiHTi  fruiiilul»iit1y  riuKt-il  tvm  n  Kiiiiilli'r  iiirniiiiit.  utxl 
|inii|.  ill  itniornjiii-  <>r  tin'  forKi-ry,  l>y  tin-  LouiHiatiii  NiitimiiLl  IttLiik.  oti 
niiirli  till-  •-liivl<  wiiK  (IniwT).  The  iiimvrfr  of  tlif  (Iti/^'iH*  liimk  Ih  tin; 
KMit-ml  iMMUf;  it  ttViTB  till-  I'liM'k  wiiK  ili'iKiHited  ill  tlif  <'iti/i'iis*  Itimk  by 
nri'l  fur  lu-i-oiuit  of  tlii'  Nvw  rtrUiiiw  iSiiviiifn*  Irirttitulii'd,  wliicli  inntllu- 
lli>uiHiullH  ill  wtiirnnty.  Tlio  (uiHW<<r  ot  tho  Snviiipt  liiHtitiition  ih  ihe 
l<>iii-ml  ixHui',  Hiwl  tliv  H]ifcitil  ilpfoiiHi-  thikt  tin-  BiivjtiKH  liiHtiliitioii  tiH'k 
ttf  i-liiik  Oil  ili.'iHiHit,  null  imiil  out  on  ucL-oimt  ot  It,  u|>i>ii  tin-  tiiitii  of  the 
ii-rtllU'Htioii  tlitit  it  "wiw  Koo<l "  l>«t  upon  tti>-  cbii-k  by  thi'  [,<<iiiHiiiua 

N'HtloiMl  Itllllk. 

Tlii-n-  iw  no  iliftpub-  ulK>ut  the  fwta.  Tlu'liillof  i-xclnuw  nr  cln'ck 
Kwlnivruby  the  Bnnk  of  Molillf.  but  tin.  iitiiouiit  tlii'r.-.if  Imrl  iKt-n 
ni«s.>.l  rit.m  tw.'nty-wvt'n  dolliintto  twcnty-Hi-wri  liini.lnil  il.illnr?*  hr/i^'K 
ilwiiM  |>riw('titi-<l  to  till'  lioiliHiiiiiH  NiiltiMiiil  Blink  of  Ni-w  OrkiuiH  forct'i- 
tiUi«tioii,ui«l  tli<-  N>-H-(>rli'»U!4Siiviiip(l)iHtitutiim)iiiiltlii-4'iii.'^-iH'  liiitik 
rrr>>ivtil  tiiiil  iMii'l  tiii'it- iiiiiiicy  for  it  iiftoi'  tin- IiouiHiiitiu  Nittioniil  Ituitk 
hitil<iTtini-<l  tliut  it  wiw  '-kihmI." 

Who  imiHt  lH«r  tin-  Iobh?  Wi-  ilo  uot  couHiili'i-  it  iiiil«>l-t(iijt  to  deti-r- 
tuiiB-  whrthtT  thiH  be  ii  cluH'k  or  >i  bill  of  .-xt'lmnn:.-.  In  tlio  •■u^v  r>f  City 
ItaDk(-B.UIi-ar.l  Biiuk  tliU  c-..iitt  siiiil:  -'W.-im-  iniiiblo  t-Mliw-incr  iiny 
illflerenw  bftwem  tlic-  ulAUjutuiii  t;  imy  u  rh'-rk  -t  ii  hill  i>f  rirhangti. 
Eoth  coutain  a  requeut.trom  Uie  liiuwi-r  to  thu  drawee  to  pay  a  sum  of 


IIW  SUPUEME  OOUKT  OK  L0UI8XANA, 

Loutslaaa  Nntlnnsl  Bulk  vn.  tlltlieiu'  Bonk  of  Louisiana. 

■noaey  to  th'^  penon  in  whose  luvor  tht<  ehe<;k  or  hill  la  drawn.  A  cherk 
lirawn  iu  New  OrleuoB  »n  London  would,  In  our  opinion,  be  a  foreign 
bill."  10  La.  ri67.  Mr.  Parsons  sa}it:  "  The  i-heck  Is  always  i-oneiderud 
in  England  as  a  kind  of  inland  hill  ot  exchange,  and  this  ItiDfctuig)'  l» 
frequently  adopted  by  Amerii-an  writcre.  They  arc  much  usecl  here  in 
drawing  from  one  Htate  upon  lioiisee  of  depoeit  iu  another,  and  amall 
sums  of  money  are  freijuently  and  very  ojnveaiently  sent  In  this  way  ; 
anil  it  has  evt-n  beon  sn^wtted  that  these  <'he«.'ka  ai'e  foreign  bills,  and 
as  such  subject  to  pi-otest  and  damages."    2  vol.  Notfw  and  Bills. 

The  obligation  ot  the  Lnuisiana  National  Bank  to  pay  was  the  same 
whether  the  Instrument  he  called  a  chex-k  or  a  bill.  What  wtts  the  effect 
of  the  accei)tuuce  or  certification  of  the  Louisiana  National  Bank  ? 
Clearly,  it  crefited  an  engagement  of  the  l«ink  to  pay  the  check,  and  the 
bank  became  primarily  liable  to  any  Innocent  holder  then'of  for  the  debt 
which  It  ha<l  certified  was  "good." 

Mr.  Parsons  says :  "  It  Is  quite  oommon  la  this  country  to  present  a 
check,  not  for  payment,  hut  to  be  marked  or  oertifled  as  good  •  •  • 
and  then  it  circulates  or  Is  transmitted  as  cash.  Checks  are  often  certi- 
fle<l  as  good  in  England  as  well  as  hei-e,  luid  are  there  iisei]  and  depositMl 
as  bills  of  the  certifying  bank.  This  marking  or  certifying  is  called  Mi 
some  cases  '  awieptance,'  and  is  said  to  liave  the  same  i'(T(<<'t  iw  accept- 
ance."   Pantona'  Notes  and  Bills,  voL  11,  p.  74. 

The  uounsel  for  iiluintiff  says  tlie  general  rule  Is,  that  he;  who  pays  In 
error  Is  entitled  Ui  recover  back  the  money  so  pai<l,  and  he  admits  th« 
exce|ition  to  this  rule  In  favor  of  commercbil  paper,  when  the  draw«»e 
has  [Mvtd—but  he  says  that  the  exwptlon  applies  only  when  the  nigiui- 
turi-  of  Uie  drawer  Is  forged,  as  the  di-awee  was  boiuid  to  know  the 
signature  of  his  tviri'espoiident,  an<l  whetJier  he  liad  funds,  and  that  he 
guaranteed  nothing  else.  It  seemH  to  us  tliat  teMt)-<l  by  tills  rule  the 
plaintiff  <MB  not  recover. 

We  have  already  si^d  that,  by  certifying  the  che<:-k  "goiHl,"  tlie  bank 
bound  Itaelf  prhimrilo  to  liotia  JUU'  8ubsc<iuent  holders — acfnuillng  to  the 
agrm<niont.of  the  plaintiff.  Its  act  in  itertirylng  only  ostopjteil  the  bank 
from  ileiiying  the  signature  of  the  dmwer  and  the  amount  ii'rtlHed. 
That  is  all  the  plaintiff  seeks  to  make  the  defendant  re»(i>oiiHible  for.  It 
Is  tlie  signature  and  the  amount  of  the  elieck  which  give  it  value.  It  Is 
of  no  cousequemte  by  whom  the  iMMly  ot  the  instrument  wiih  writtua. 
It  urt«n  happens  that  a  check  Is  written  by  a  clerk  or  thiiil  person  and 
signed  by  the  drawer.  One  ot  two  innoeerit  persons  must  suffer  in  this 
case;  It  would  seem  but  luat  tliat  he  whose  act  luis  euiMud  the  loss 
should  l>ear  It.  Price  vs.  Neal,  ;t  Burrows,  p.  1»57;  Bohs  et  al.  vs.  Clive, 
4  Uaule  &  Selwyn  IG;  Bmlth  vs.  Uen-er,  6  Taunton  81. 

By  certifying  the  check  the  bank  bound  itself  to  pay  the  t 
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which  it  said  wu8  fcmxl,  and  tipon  Uiitt  olilif^tjou  aloiio  tkm  ilefcndROt 
parted  with  itn  iiiuiivy. 

Tbe  LiiuiiHaiin  NHtiunai  Batili,  ity  itu  HMhior,  wrot*  mn-iiw  tlie  faro  of 
the liwk  "g(K>il,  En(t.  F.  Oart-ia."  And  with  ttiltt  (■«'itill<»ti(>n,  tlw  (!h«*. 
as  a,  wan  whMi  <-vrtJflt.-(l,  wan  ait|iiired  hy  the  dt>[t'iiilaiit  in  <lm'  <'OHnw  of 
rtB  bn»in««:  iiufl  thi-  pluintifr  fiaid  it,  Wt-  «m  not  peix-eive  luiw  th« 
iriaintirr  i-aii  r  >iibitKl  writh  any  ttemblHiH'u  of  riglit  tJiat  ttie  defHodant 
"M  ntpligont  ill  not  iiii]iui-iiig  (roia  ti\>y  Baiilc  of  Hoblltt  if  the  i-hwlt  was 
fKouiuF.  ir  this  iixiuiry'  hwi  t-i  be  niade  l>y  »jiy  (mo,  ft  mivms  that  it 
should  have  (lei-n  made  by  the  fortifyitipi  ImuiIc  tieforc  it  pave  i-.urwnpy 
to  il  and  liillt^l  uuHpii-iori  ant)  Btt.ippe<l  imiutry  by  tlie  roBpoiwlWlity  of 
its  ocrtiflcatiKii  tliat  it  was  gixxt. 

Id  t^c  •ttm-  of  tlie  Men^hmitH'  Bank  ve.  StaU:  Bank,  the  Huprenie 
Court  aaiA:  "  By  thf  law  niuii^hant  ot  tliiu  i-ontitiy  tlw  I'^Ttifliwtc  of  the 
bulk  that  a  clKH'k  in  good  ia  tHgnlTaient  to  at^eeptani^.  It  hnpliea  that 
tiii>  fh«vk  in  ilrawn  u|ion  »ufticiont  fiiudx  in  ttio  luuids  of  the  drawei>, 
that  th«y  have  Ihh-h  wt  a)>art  for  ita  iMitJnfiMtion,  mid  that  they  ahaiQ  be 
so  applii?d  whenever  tlte  eh<wk  ia  )irea*>nttHi  for  iMyiiutut.  It  in  an  nn- 
it«rtaking  tliat  tlie  chei^k  is  good  tlieii  and  ahull  uontlnutt  good,  and  thia 
agreement  ia  aa  binding  on  the  bank  aa  its  not^a  of  dnmlation,  a  certi- 
Ikate  of  dcpuoit  |>ayable  ti)  the  onler  of  the  <lepo«itor,  or  any  othpr 
oblimtion  it  ean  aaaiimc.  The  object  of  I'ertifylng  a  ehei-k,  as  ntgarda 
both  partiot),  ia  to  ttnitble  the  holder  to  wm'-  it  as  money.  Tho  tranafen^? 
takm  it  with  tlio  sanie  reiwlineats  uikI  aeiiac  ut  aecnrity  that  he  wotild 
lak«  the  iiot^ti  of  the  iMiik.  It  la  available  alao  to  lilni  for  the  piirTHiaee 
nf  niniiey.  Tliua  it  t'oiiUnuea  tu  ixirfonn  Its  iuipoitaiit  funntlona,  until 
in  the  itmiw  of  bustnitM  it  goau  back  to  tlie  bank  for  redemption  and  la 
eitingiuHlicd  by  )4iyiiient  It  can  not  hv  doiibte<t  that  tjie  i^rtlfylnft 
hook  intitidfd  ttieai'  i-oiiaoiiuencetf,  and  it  la  liable  accordingly.  To  hold 
othcnriae  woiili)  render  tliew  important  aei-iiritlfM  only  a  anarc  and  delu- 
aon."  10  WalUi^\  (HI.  Hev,  alao.  UniUnl  Stutea  Bauk  va.  Bank  of 
Georgia,  Kl  Wlimt  Xia. 

The  phiintifr  reliea  it]H>n  Uie  caaca  of  MK^ll  va.  C'Ornbig,  it  An.  100, 
■nd  Espy  va.  Bank  of  Cim-intititl,  IH  Wall.  f»H,  as  i^metuHively  a«>ttllnK 
the  right  U)  retTiiver.  Neither  of  tlieee  iwh-h  wae  like  the  one  under  eon- 
Meration.  In  tlio  oaac  of  McCall  va.  Corning  et  al.  a  foi^-d  draft  had 
b«tisok]  to  Britt'iii  &  (\i.,  who  transferred  it  to  tk>minKetal.  bi-j'iu-e  itc- 
•yptaii'f.  They  liad  part«<l  with  their  numey,  not  on  the  ci-edit  of  the 
drawee'a  a(.-cej>taneo,  but  i>n  the  faith  they  had  iu  the  drawer  and  the 
payee  and  indoraer, 

In  the  iTflse  i>f  Eapy  there  waa  no  wiitt*ai  cei-tlHeation  on  the  cheek. 
Tbf  rsdhier  of  the  bank  had  verbally  told  the  eierk  of  Eapy,  H^delbwh 
k  Co.,  the  payee,  that  "it  Is  all  right;  aend  It  through  the  ClMring- 
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iMiiiHiiiiitt  Nnliimn]  Bitiik  \v.  ('ill»iiiH'  linnk  »t  LuuiHiniiu. 

Ht'UHi'."  Ill  tliin  t'litiiiL-ctJiiii  the  iiiui't  \uw-i\  tin-  (<illiivriug  luiifiunei':  "  It 
jfi  ii1hi>  In  hi'  <-iiiieii|<-n<<l  thitt  tliv  luiik  wim  ii«t  iwki'rl  to  ittilify  it  in  the 
iwimI  wiiy  )>y  Iiiilni'sinK  it  K'""'.  «'t^*i  tlml  tlu-  )>»i'ty  wlio  lutkinl  inrnrniH- 
liim  W!W  III'-  niic  w)k>h>-  mum'  wiifi  in  tlix  rUi-^-k  im  )iiiyii-.  Wi-  <li>  irni 
pnipiiHc  111  ilci'idi'  lnnv  whiit  wmiM  iuivi'  liii'ii  ilii-  l<w''  '"Ittrl  in  tlu'  I'M'h- 
Kiil  <'ii>s<'  ir  till'  biitik  <im<'<'i'  bitil.  iiJidi-r  I'lTcl'^oly  tlii«H>  .'iri'iuiiHtuni-cs. 
hi-t'ti  I'lMiiictifi'ii  Ui  iiiilni'er  tlii<  fliei'k  im  K*""'-  "i^il  )um1  iloni'  »<>,  aflixinfi 
hi»  iiHiiii'  i>i'  liH  iitltiiiiH  in  tiK'  '>rilin»ry  wiiy."  IN  Wiaitu"!,  |i|>.  liltl.  i>2l>. 
ThiK  <'\1ni>-l.  Ik  niimi-ii'iit  tci  hIiow  Llitit  Uw  i|iii''«ti(>n  jiivoIvihI  in  tlilH  cttW- 
wne  nut  cliviiN'cI  in  EHpy  vs.  Hcuiknf  Cjin-itiimti. 

Tin-  i.laintiir  nisi,  r.^lhw  iiii.m  tlit-  vu/w-t  tlir  Minim'  Xtiti.'mil  Bank  vp. 
thu  Siithinnl  niy  Ikiiik.  I't'f-ntly  tlwiiL'tl  liy  lli.- Ouirt  of  Appoais  tm 
Sew  Y..i-k.  Thiif  tiiso  difTiTM  fn.iii  tlir  [niwiit  .iw.-  in  thin,  ih.-  i>»rt> 
who  Inn!  till'  i-iiiTk  ii'vliUi'il,  iinil  to  wlnmi,  H(iljwM|ni'iitly,  |Hiyni<'nt  was 
mail'',  wiiK  111''  Himn'  whnm'  niinn-  woh  in  tin-  cli'vk  )im  piiyiH';  in  tim  [iri:**- 
ent  i-iiw'  till' t 'it.i7.i>nrt'  Hank  wii»  nut  ii  I'tirty  tn  tin-  i'li''<'k.  Sti',  almi,  thp 
oasi*<ir  i'liiniciV  Hunk  v».  But.' lie w'  Biiiik.  HIN.  V.  li">:  Fimf  Niiti*>iirtl 
Bauk  vs.  l>fL(li,  :.-iN.  Y.  IJWI:  (^H.k.' VH.HUikNnti'imil  Baiik.W  N.  \.  ll.V 

ll  iK  Uii'iTfi'iv  '>rili'ivil  itii'l  adjnilg'-'l  tliiit  tli'-  jndKin'-iil  'if  tli''  j-iwcr 
r/)ur1.  Iw  ivvifii'il,  Jintl  Uiut  tlu'n'  Ix-  juiljinu'iit  in  fiiviT  ivf  tlni  'Wi'iiiliiKt, 
mjei'linK  tlf  iilniiitirTs  iloiuaixl  with  <'"»tH.  , 

R'-ln'iiriuK  fi-fnHiii. 

Mr.  Jiwti'-i-  Wyjy  ilisminte.  junl  r<.wrvi-»  th(!  riwlit  to  rtle  liis  r' 


SiJ.  (illf*l. 

Dr.  I>.  Mkmj  v;..  the  TAtu.-H  uy  Ht.  (■n\T:[,|.> 

■   -ni»   ..r  livi.i,lv-llv.-   iLilNii-...   l-iiif   11   «iMn ^111 

1-  j-iirixli  ..f  Rt. 

'.1  l.vlh.-pl..ln- 

mn'.    War-iinm 

."..rri.U.Rii.-  tin- 

r iiitwdUrt-lt..  (.'i|>|i"H   lil'iliilifTH  .-liiiiii.    Tliul   1.1 

ir.  ..I  i.i.-.ii.MrrM 

ll   n-HtisI  ..u  III"   l>iimii»<i   WMniiil   hIh.iiI'I   ii.U   lint'. 

<  Ifi ll»n-<-l. 

n.lBiii'-nl  "f  til- 

1  J>!>K.\I,  rj-'iin  till'  Fonilh  .TutUi-iiil  l>i«tri.'t  C-oiirt,  imriwli  of  .St.. 
A  Cliiui.'s.  Fl„ii.,.3.  Jo,,!,---.  l>.  Aiiti'iil'if.  tor  jJiiititiff  ai.il  npi.'-lk-.-, 
XiH-l  SI.  Moi-l',,.,  riii'ish  .'i.ttonu-y,  and  lirt;i>i.r,  Fn-in'r  .f'  Hnll,  lor  r|,-. 
[I'lidantanit  a|>|>i-lliitit. 

LinKi.iMi.  C.  .T.  Tiiis  \h  h  «nit  for  wrvicrs  niiili-ii'd  as  iiliym<-iivii. 
iiniifr  an  I'nliiiiini'''  ijf  tin-  [mlii'i'  jury,  niid  for  tin-  amount  of  twenty- 
flw  dnlUrn,  li''iri;lii  wiiriiiiit  isniii-d  by  tlif  |Miliif  jnvy  in  favor  of  "ii'- 
Din'iipuii.     Til.'  d.'rciiilnnt  lil<><I  n  yciii'nil  dciiLiil.     In  rliin  I'ourt  tii'>  <!<•- 
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JleuK  i-»,  th'-  l-tuiBU  I.I  HI.  lliMrK-H. 

fendMit  atl^^Tt^  tliat  the  uult  m  iiiHtitiiliil  i>ii  jinnnli  wiirt'iiiits  hii>1  iIoim 
onl  ilifTer  from  tli**  cwkh  nf  Ftufw  "'  ■*''  'tKiiinHt  tlio  jutriisli  of  Kt.  ( 'ImrleH, 
dn-iilwl  Ui^l  tfiiii,  and  Jtutlu-  vh.  th«'  |>iiii>«li  <if  l'lii<|iit'iiiitii'H. 

E»rt>t  for  thf  Hum  of  tw-rity-Hvi-  .li.lltii-s.  iiliTjirly  iiu-iitUm.^l.  tliis 
siHt  iMfiirsfmi-Mi  ifiiilenvl  liv  tin-  i-idiilnyrr.     Tin-  wiiimnU  an-  iiffe|-<"l 

in  nidMii-c  tii  (•(>n-)>lH>rHt<-  tl thw  ciiili-m-"-  iiihiniiiiiil  U'  mii|>|">i1 

rlaintJITH  i-liiii>i.  The  i-l»iin  fur  tlic  wiinrknl  ••!  Dumimu  xli-ml*!  in't 
h»vf  biyii  nlloweil  iiixltr  Un'  ilt^-UiiiiiH  of  tluK  I'lmil  in  Ml<TliiiK  vu.  i'l'li- 
riniMi  )tn<l  Matht^  vh.  iiarixh  of  Phi(|in'inii»'H.  Hm  in  i.tlirc  n-Kpi-cls  thi- 
jMdjrniHni  at  i-omH-t. 

It  if  tli.'reriin-  <>r(l'-r"il  tlitit  thi' jihIk nt  I"'  ii ml-il  l)y  Ht.rikiiiK  out 

ihinileni  <>I  twenty-Hvi"  iIuIIui-k.  and  in  hIIkt  ifn|>ii-lH  tluit  thi'jmln- 
niMit  In-  Klfti-niPil.     The  nists  "I  h|>|H'hI  I"  In-  \ni\<\  liy  ft|i|i"lli'i'. 


WYT.V,  ...  //i«^„*;»y,  S.  W.  Buriiiink  iiikI  t«ruly-lliii-..,lli,T  |ni.|.t-rly- 
holiliTw  «r  thi-  iMiiKli  nt  St.  Chni'lix  hinv  ii|>|"«l"'|  ri-,>ihi  tin'  jiiilpriiu'nt 
herein  fi>r  niiu-  hiuKli-o>)  mill  Hftii-ii  'lolltii-n  nliirli  plHiiitifT  oJDtuiiiitl 
mraiiiHl  till-  iwrlHh  o[  Ht.  t'hnrli'H  •»■  pui-iuli  wHiMLiilm. 

Plniutirr  Hlltym  tluit  he  wnn  •■iii)iiiiyi'il  hy  tli.-  |<iilii-i'  jury  (>r  Uil'  ['Ht- 
»li  •>{  at.  t'luirltw  ,ui  iwiiHli  iihvHiriHii  For  t1i<'  y<urH  li4T:t  ami  1874  at  u 
MHlHry 'if  h\s  hiiiiilnHl  <I<iI1ui-h  |kt  iitiiiliiih  Hint  In-  n-<-fiv.il  rmrn  tinif  ti^ 
tinii'  ill  .-ridfUiu-  ■.!  tlio  iiiil<4it<>tlii>-»H  i.f  wiiii  \«irMi  t"  liiiii  tor  hiiuI 
pruRwiioiuU  aclMnw  (^'ilMiii  "iilci-s  »v  wainmts  ilniwii  U^  tlu'  sicn'ttny 
»f  tli.'SBidpi.|f.-.'  jurj'  "tl  till-  tniHiiri-r  .>r  niiid  i«trisli  ..t  St.  t-'linrlcM, 
a|>|in<vnl  luid  i-<>unti>ii4lKiiinl  l>y  tlM-  jinijidi'iil  i>r  tlii-  i"ilii;c  jury,  and 
»!»•  duly  rH)iiittei-ty|.  iiiiiuiivfil,  and  n>iintiTMi;{iii'i[  liy  ttiv  tnuiNiiri-r  <>[ 
tlii>  |H>lli-c  jury;  thf  petition  iiii'nlii>iiH  thi'  iiiiiiiIk'I'.  ilati-,  lUid  iiuioiiut  uf 
roi-h  of  the  wuriuntK  dmwii  in  fHroi'  'jf  I'luiutltT  Fi^r  liis  ^uilniy  lUi  iiarixli 
J'hyiuciHli;  iilaiiitilT  nluo  hI1iv>:h  thiit  In'  ir<  tlif.'  owikt  anil  lioldcr  of  a 
siiiiiUr  WHrmiit  duttil  H»|iti-ii)li<'r  U*.  1K7:1.  for  twriity-Hvi-  di-llaix,  driiwn 
N>  tlH- onfer  ot  A.  1>iiFHp»u  for  snltiry  hh  |Mn-i«li  ti-i-a«iiri'r.  wliirh  viuif 
iliily  indorraMl  and  tmiiHti-rriHl  to  hlin.  I'liiiiitifT  alxo  ull<'K<''*  that  li)'  has 
intuifrf(HMt<H)  »tuii»l>lv  dcmanilK  on  till' pai-iHli  trivMiiriT  for  iiayiiicnt 
'>r  Nstd  wurrHntM,  iukI  |>»yini-iit  Iihk  lii'i-n  ivfuHi'd.  Hi-  [irays  fur  judR- 
'nfiil  agHiimt  t)it^  pni-Mli  foi-  the  Hiiu^iiiit  of  »aid  wiLirantH,  and  that  ttif 
iM  rtilltvtor  III'  iiituiiiil  to  (i..}liTt  H  Hiim  »ufflW<'ii|  to  |iay  the  Kiimf. 

Tin-  i>nly  .■^^.^.■m■<■  ..friT.il  t.>  xu|>J">rt  tli.-  il.-iimiKl  of  i)liiiritiiT  way 
the  vAmmtH  of  thu  polhv  J'^y.  i"!  <'Ktiiii-t  from  tin-  niiiiiLti'H  fit  the  |)o- 
lii'«  jiin>-  showiiiK  that  Ih-.  Mi'iik  wat  it|i|)ointi'<l  imriNli  iihysiciim  and 
ibe  ualnry  n-iw  hIx  himdi-pd  iIoIIhix,  and  the  d'-|iohilion  of  pluintin',  Dr. 

Hek«tifli4<  in  Hia>Ht^ii'  ;hat  hi-  lian  |>i-ti>'li.-i-d  ni.-dii'ini' i^iiii-i'  IHVi; 
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Mentt  n.  thH  l-urixh  of  «(,  ChBrli*. 

that  he  was  appointed  |>anHli  phyufi-iaii  vt  the  pnriHh  of  Ht  CHiBrien: 
that  he  has  leiidenHi  the  Bcrvi<'cs  woitb  thi'  »uni  i-laiiiioil — it  wan  Mb 
salary  an  whs  uu^ortiUioO  bi'tw<i>n  thf  |H>tk'i>  jury  and  hinwpir—tliat  h<> 
is  a  lii?^nsed  physiciao,  hikI  tluit  tlie  sfKiiutiii'f  i<r  A.  1JiirH)ian  in  fi^niuDe. 

The  suit  in  bOHed  u^wn  parish  wamititw,  ati<l  it  tiiuhI  hi-  i'oiiti^>ll(Hi  by 
the  case  or  SterliUR  va  pariuli  ot  Wi'st  tV-liiiaiiu.  20  An.  Tii),  iht*  iwwn  of 
Flagtt,  Morgan,  aud  inliem  v».  the  pariHh  oi  Ht.  ('harics,  27  An.,  nut  yrt 
poport^HJ,  and  th«  ease  of  Matht^  vs.  paiisli  "f  l^aiiiicniiiK'H.  28  An.,  iioi 
yet  reported. 

In  Sterling'u  chm'  this  <^«>iiit.lield:  "  The  [»<Kir.i<>ii  that  tli^  waniuits  nr 
negutiable  inBtruiueiits  of  ind<^tiMh )(■>«<  whii'li  hi-c  thi>  iihjn-tn  of  this 
suit  were  issued  to  defray  tJic  iiect-saaiy  cxik'uhi-h  of  tlie  parish  is  nol 
t«nahle.  The  poliwjui'y  wn«  not  aiithoriwil  to  do  ft  in  any  othfT  way 
than  by  lovjinR  an(i  i-ollit-tinn  a  tax  for  that  iinr|ioBf.  Said  iii'jrntiahip 
instruments  am  nidi  and  void," 

The  same  dwtrine  was  applfi-<l  iti  thf  raws  "f  Fliijot  and  i-tliers  va, 
the  pamh  of  St.  CliarleB.  where  it  waw  hIkiwii  Hurt  the  warrants  wire 
Issued  for  salaries  of  parisli  ofHeers.  And  It  was  in<>ri-  recently  apidled 
in  the  ease  of  Mathe  vs.  tlie  parish  of  l'la<ini''"ini*i,  wheiv  it  was  i>nived 
that  the  warrants  were  given  in  evidence  of  tin'  in^-oHSfuy  exiM-ns*-**  nf 
the  parish  and  for  fees  allowed  by  law. 

The  uniform  ruling  of  this  court  lut»  Ixin  that  the  parislii*!  Iiavi>  nn 
authority  to  put  in  eirculation  n>'«(>tiahle  instruments  like  Miose  in  auit, 
and  they  are  alwolutely  void.  Tlie  riprhtH  of  tlie  purtii's.  however,  have 
l^een  reserved  to  sue  tlie  luiriahcs  upon  any  valid  I'liiiinH  thoy  may  Ita^-e. 
If  ttie  jnrieprudeiioe  has  been  settled  ui'on  any  point  it  is  upon  thin, 
that  reeoveiy  can  not  be  had  in  a  suit  upon  jiiiriKli  wtirnkntu,  It.  niatten* 
Aot  the  ei.)nsideratton  thereof. 


Nathani>x  B.  Mkkkili.  \x  SI.ihv  Lawui'.nck  Fi.  xt.  Hts  Wire. 

'hiHsull  ti>r  HitlvunT  lii'ouKlit.  )iy  ti  IiuhIhiiuI  iitinliisl  IiIh  wifi- u'hh  llliil  mi  thi- hi-v- 
onteouIJi  iJ»v<>'  Miiri'li.  1K7:<.  On  tlii'  till  i  it  liny  lli"ri'iirii-r.  ilii'  ■■nrntfr.nil  liiii-  aii- 
imlnteilbyttiR  fonrl,  HnHwi'cil.  luliDlltniit  thi'  niiii-rlHi!i'  lUiil  IIihI  tli'-ri'  wax  H 
inJnor  child,  but  donyliiKulI  111"  Dlh-T  uUtKiHtl-iilx  of  tlii>  iHlltioii.  On  tlu-  next 
ibky  the  deiiosition  of  thn-r'  wItncBsiii  wns  liiki':i  iti  Ilr-  ckrli'minii-r-  liy  ■••»<>«■ -til 
•it  couiiHBl»ndthc-caM.'nulimiUi(l.  On  llii-  f.ii.-ii«sUiiK  dny  thf  niuH  niiilenil 
judsmeni  ah  pmr<-tl  for  by  iilaliitlff.  and  rlii-.'i'  tlaja  Inter  tin-  iiiUeineni  wnn 

Nlgned.    ThuH.  within  t'>n  ilavH  Che  HUlt  wiis  llliil.  [hiui-  J<-lni-<l.  rvUI -•-  Mkcii, 

the  casi' subiiiltlPil.  anil  juiliimoni  hIuiiciI.  Miii'ii'ini  ilnvi-  nfti-r  tbi'  -luiiinu  <il 
IhiB  iuiltnueut.  th<'  1i•'^■ndMlt.  who  nwldnl  In  N'i'n-  Vorh  nnd  wbn  hnil  Imth  Ikrh- 
rant  of  three  I'Im'-'imIIuiW.  »l>licnlei(  by  in'rutlip-m-v. 

hn  priM'eodinK  dill  nnl  ,iulh..rla'  Ibr-  cli-.'n-,..  imiM.ic  -viilii,.-  "(  ili.-  \i-ilii"Ku-«  taiU 
toiMlnbUHh  with  mimi'lniil  h'ual ''"rliiintv  th"  r'l„ii'i.'rs  iiiikI"  In  tb'' ii>4ltt'>ii.  not 
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Merrill  w.  Mnrv  Ijiwranra  Flint.  »!»■  Wjt*^. 

I'Uf  ul  tbr  vllii'-HHiw  liavluK  nnt'  iicnuiunl  kuuwImlKP  at  th>-  tarU.  vxenpt  UiM 
d''(>'ndHii(  «'HF>  U'il  rrviiliiM  Willi  hi'r  huHbduil  in  Ncwr  Orleans. 

Tli'-i;"'«i<<l  ti'i'  till'  iliviiriM'  idiiiiiipiy  und  wiU-ly  tlif  <-)inrKeut  abundoDinent  by  thp 
nl",  DO '•(hfr  •quia-  l^-lnK  illHdnH^l  i>>'  the  i>Ktllloii.  The  EhBnieot  alMudon- 
lui-iiL.  if  |irci|K-rl)  |irnu>iitu<l  aiKl  ■•HtHbllniirMi.  would  authortXO  a  juditment  of 
viiartUiiin  fmiii  lull  Hiiil  IhhifiI.  Hint,  iillir  imi^  vi'ht  tiiinll  liiivf  >>xpir»d  and  nii 
iv<Y>n<-[liMiiin.iijiiibcmcnl<ilillv«rff. 

MM  va  tbfKTimrui  of  ainuMloniDKnl  i-aii  imlv  in-  hwl  tiy  i-omnlylDic  with  tutifiA  IW 
.itt]i''l!>'vIwd(Vidf,wliii-l>  ni|iiii'>itlliiailii>alHinilonineut  muBtbeinadptoBlipeiir 
hv  ihM  I'viitpnT  of  tlir*v  i'i':ti'iH(<'il  huiiiiihjIih  nimlr  to  him  or  to  hir.  from  month 
l'iin>intb.  dlr•^■tlllK  liim  »r  li>-r  ti>  n'turii  ti>  (hi>  aintrlmonlal  domlolle,  tollowed 
liyi  jiiiljjmoiil  which  nhiill  ni'iitimc^-  him  or  hiTto  <'i>ni|i1y  with  Huuh  raqueet.  to- 
K"(h>'r  nllh  H  tirxlif-  iif  HuM  iuiluii>i-nt  Kivi'n  to  hini  or  bvr.  from  month  to 
iwHith.  fur  thru- tlDirti  »iii'<i>iBivi'ly.  The  suinmonsMi  and  nolle*  ol  jiidffinenl 
Hbillh^madftoliim  or  to  tier  at  tiu-  iilwi- of  hinor  hei'  uhuoI  riMidpnce.lt  beoq 
sh'-llti'x  ill  Ihlx  SlHlv.  anil,  if  alixcnl.  at  llii'  i)lai'r>  of  reHideni«  ot  the  attorney 
irbii  Ahall  Ik-  aiiiBilntiMl  In  hini  or  hir  hy  the  jiidiip  for  that  pnriHisn.  Thin 
fi>mi4illy  ha*  not  bi-cn  nimpllcd  with  liy  iilnlntilT. 

!^i>s(<|iuratli<[iiit  hiiMhamI  and  nllci'aii  In- dii'mid  for  <-auw  of  alxindonment  wltb- 
..ut  H  -■■niiiM.iiiiv  with  artii-i-  l»  of  the  Ki^vlMnd  <'<Hlt'. 

.t  [wtiinilar  t<imi  of  p>nHi-dnn'  la  minln>d  by  the  VoAr  for  nl>talnln«:  a  df^ree  of 
4(uiriiitii>n  ini  thf  tcround  <>[  almndonnit-ilt.  oad  that  form  mnat  be  pursued  t<> 
.-I'laln  n'lii-r.  TInK  hw  iKim  th<'  I'lilliiK  ot  lliiH  iiiurl  in  more  than  on*'  itUM. 
I'lKin  the  fail-  of  thi-  ni-orci,  Ihi'^'forf.  I'litintiir  hsM  not  |im«int<>il  B  M»im>  i>l 
mlioiii-natllnuhlitilo  r.'li.'t. 

1  PPtAL  rnim  the  Pittli  Distii.-t  Court,  parish  ot  Orlcwis.  tSdhm,  3. 
A  H.  I',  t'li-tellano^.  foiitliiintiffaiKlappnlU'*'.  A.  A.  Atfx-hn,  ourator  ad 
i^iH .  aD<l  H'Hunr  .t'  Ji-'iii^lirl,  fur  ilefendunt  ami  appellant 

Wtlv.  J-  IMfuJaiit.  who  wiw  iiwitImI  to  plaintiff  in  July,  IBM,  ap- 
[KfliM  fii'iii  thf  jutlpriiiwit  lienHn  liwivpinK  a  (iivorct' «  ritiriiln  matriaioiiU 
Mwifii  liftxi-lf  ttriit  lii'i'  aai'l  linHliikiitl.  an<l  ffiviiiR  him  the  <!iiHtody  of 
thrir  iiiUitT  <-hitil,  KHtic. 

The  gnxmiltt  stntvil  iii  thf  |>etitio»  for  the  divorce  are:  That  plaintiff 
van  married  to  the  dftendunt  in  New  Jeraey  in  186i;  ill  1866  ho  came  to 
Xew  OriewM  anil  t-stabliHlitil  bimnelt  iu  btisiness,  and  hae  resided  hed:e 
u[i  to  th<;  prcwnt  time;  that  when  prtitioncr  came  to  New  Orleans  he 
pTKpureil  t<i  i)riiig  hin  wife  luid  cJiilil  witti  him,  lint  hie  aaid  wife  peremp- 
torily refiwiil  to  lollriw  hini;  that  Iik  has  rupeatedly  called  upon  her  to 
raine  iinil  join  hiui  lit  the  coujiixa]  <loini<'lle,  but  she  haa  persiatmitly  re- 
tiMKil,  and  Htill  refiiHes.  t^i  n-turti  to  saiii  ilomiidle;  that  her  oondwrt  has 
l»*u  ri'pngnHnt  to  the  inan-inge  eovi-niuit,  ami  such  as  to  render  any 
lurtliiT  IMiig  higetheriiiHup|)ortalile;Uiathia  said  wife  ttaa  left  the  place 
wliere  she  was  marrii-U  to  [letitlonev,  without  notiflfation  to  him  and 
Tlthiiut  hin  iimseiit.  and  refuses  U>  hold  any  cominunieatioD  with  him; 
did  petitioiifT,  only  thr(>UKh  iiifonnation  from  other  pei'sons,  has  leam^ 
itiat  hU  s»id  wife  Im  in  Aonie  )iai-|  of  tJie  (>3ntiiient  of  Europe. 

U|ii>u  tliest-  allejmtioiiH  plaintifi  prayed  tor  the  appointment  ot  a  cura- 
lot  ad  h'K-  til  repreiM^ut  liis  wife,  ftir  liw  citation,  anil,  after  due  proowd- 
logn  aod  ilela}-».  tor  a  judgment  of  divoree  a  chiciilo  matriinunii  asd  tor 
%  deoee  giving  him  the  custody  ol  their  minor  child. 
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JlPi-rill  VH.  Mary  Ijin-rxmi-  Hint.  Ht»  Wir«. 

This  rtiiit  WH«  Hl.-il  <.n  tin-  w-^cnWH'iitli  ot  M«rt;li.  1H73-.  .m  the thiiii  day 
thPi-i'ttftJT  till-  ciii»ti>r '«'  /i.i.-ai>|)"iiiitttl  by  tliccniiil  »UBWi-iv<1,iwiiiiittiin{ 
the  niarrJHKi-  luiil  tht'  nlli'^nttloii  Ditit.  tlicrt'  whh  one  iiijixir  i-liild.  the  Imw 
lit  Miiiliiiiin'i)4f.  1111(1  <li'ii>1iiK  nil  tlir  "tlici-  till<-gntioiu<  of  tlir  ()rtJttiai. 
Oil  till'  iii'\t  liny  till-  ilt'iiiwitiniis  or  ttict^  witHfutH-M  wure  tuk<-ii  ill  the  < 
clprk's  i)JTli-c  hy  i-miMi'iil  "F  r.iiiiiHcl,  imil  tlif  i^hhc  Kiitiiiiitti^l.  On  the  um-- 
wiilinp;  ility  ttic  (■iniil,  ii'ikIitiiI  jiiitRiufnt  lut  iimyiil  foi-  l>y  [ilnintifT.  wid 
tlirtH-  i\nyn  labT  tlii'  iuilKUH'iit  weih  HifnitH). 

TIhih  within  ten  iIiivh  tin'  Kiiit  khh  liliif,  Ihsiw  iniiiivi,  fvidnnii-  tuten, 
thi-  i>aa«',  sul>iiii1.ti'il,  jml^iiii-iit  i'fii<l<-ii'(l  uml  ttiKii^l.  On  tli(>  lift^^uth  uf 
•AiiiHl,  1R7:^,  iiiiii'tiM'ii  (htys  iitti'i'  thi'  siKiiinK  >>t  thiu  jiKl«meiit,  tiif  ili'Trtid- 
iintjliy  lii'i'  iittiii'iK'y,  [iiityi'il  fur  iiml  ulifaihuil  nn  uiijioal,  ull^^hig  in  the 
liHltioi'i  tlint  Hhi-  wuH  a  ivHitlPiit  nf  tin-  dty  tMiil  HUte  of  New  York:  that 
hiTHiiif)  hiisliimil,  M'itliiiiif  initLiT  I"  lu-r.  iilitniln^l  thf  jiiiljrtiii-iit  nt  ill- 
VDivf  (giiitiiulJi-toHly  n'ith  II  I'limtor 'iW /i>i>- nppoint'^l  uniler  the  nntrue 
Htutemonl.  that  Hhi'  wax  ntist^it  ill  Kul^>||<',  wht-ii  hi'r  Hiii<l  hinliiunl  knew 
ihiit.  she  vfOM  III.  hiT  !)oinii-ilf  in  Nt-w  York;  that  the  Hrat  knowli-ilffe  ahe 
hail  of  SBitI  Huit.  ov  miiil  jinljtini-iii,  wh«  tin  t.hr  nintJi  of  April,  1«73,  a 
few  (l»yn  hefori'  tliiK  upplioutinji  for  lui  i4|>|H-til.  In  UHh  iiinrt  the  appel- 
lant oHHiffiifl  the  toiJiiwiliK  evroi-s: 

First— Die.  lourt  wiw  w'ithi.iit  Jiirlmlietion. 

S'l'ond — The  [ii-cni'ediiiffB  unrl  eviilenif  ilo  Qiit  warmnt  the  JiiilKrnent. 

Thinl  The  ileri'iiiliint  wim  niit  i-itiil,  anil  wiw  n.>t  a  jxtrty  to  the  pro- 
ei-eiliiip:. 

FoiirMi— Tlidt  snid  iuiiiriiieiit  wiiH  reiulenil  liy  iimsont  ilKftally  pveu 
hytlieninit.>r  «.//»«■. 

Witliiiiit  oxviri'HHmK  iiu  opinion  uh  ti)  the  flrot,  third,  »nd  fourth 
^roiindn,  wr  nrv,  from  an  eKHUuiiut.ion  of  thi«  eane,  clearly  of  (ipinion  that 
the  fM«'ond  fnviiinil  nf  error  wii«  well  taken. 

The  piMiii'dinfT  did  not  aiithori'/,e  the  de<'iiw,  uml  th*-  eviileni'e  <»f  the 
witiiOHBi'H  fidlH  to  <-Ht)ilili»h  with  Hiiftieient  le^al  eei-tajnty  the  ehargui; 
made  in  llie  petition,  m  it  one  nf  the  witliiwiert  ha\iiig  any  pergonal  knonl- 
eilge  ot  the  faeiK.  e.v.ept  tliiii  defendant  waH  not  n-Hidinff  with  her  Uua- 
Imiiii)  in  tluH  State. 

Th*"  irrowid  foi-  the  divini-c  i»  tlie  i-luiixe  of  ahundonniMit;  no  other 
eaiiHe'ix  disi-loued  hy  the  pitttion.  The  ehar^'' of  altandoDnirat,  if  piwp- 
erly  jin-Hent^'d  and  ■■HtJililiMln-il.  wmld  aiitlioriw  a  JiidF^i«>nt  of  ttepam- 
tioH  fniin  liifi  and  ImniiiI.  and  utter  niii.'  year  nhall  liave  exptnil.  aud  no 
ni'onHliation,  n  jndKtiient  of  divon-e.      K.>vl«iHt  (^fwle.  artiele  IHH. 

KelU'f  on  the  ari-oinid  i>r  uliaitdoniiient  iiMi  only  be  had  by  eomplylog 
■with  ililiele  l-iTi  of  till' HeriHed  (Vide,  whieh  i-eqiilrrw  that  the  abaadon- 
ment  niimt  he  ninile  to  appear  by  tliive  i-olt«rated  iiumn)oiiBefi  made  to 
him  6r  Ti(*r  rii>ni  month  to  month,  directing  hjm  or  her  to  returu  to  the 
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QiHttiinoninI  iloniiititc,  tiillowi-d  by  a  jiii1((iu<'»t  whii-li  sliull  Henti'iici'  hiiu 
IT  her  U>  iiiiiiply  witli  snch  nt(ii<^t,  Ui^tiif  i'  witli  u  iiotui'  uf  hik'Ii  jiitlg- 
Dieiit  (tiveu  tc  liiiii  or'  htr  fiinu  iimntli  Ui  nu-utli  for  tiiici.'  tiiiir»  wHn-es- 
«ivcly.  Tlif-  sumiiioiiH  uiid  iiotiif  of  jiiilKiiii'tit  hIiuH  Ih'  iilihIi'  to  him  ur 
bet  at  Ihe  plai-e  »!  Iiirt  nr  lin-  unnu\  r#Hidi'tHT,  if  hf  m-  nln-  liviw  iii  this 
SUti',  auil,  it  alKH-iit.  lit  till'  |>la<'i-  of  ii-hUIi-iji-i'  uf  tli<'  lUt'iiiii-y  wlnii^liall 
lie  upp»iiiti><l  U>  him  <ir  lier  l>y  ihe  jmlRi'  for  tlmt  [niiiK-fti-.  Tlih  form- 
ality  hnn  not  li^fii  nomplitMl  with  liy  )>lt(liitin'.  In  Piirkiim  vx  I'dts, »  An. 
li.  it  iva»  111*111  th«t  iio  M'lHii'utii.in  of  iiiiHlmml  unil  wifi'i'uii  ln'ilis'r(i*il  for 
•■sum-  nt  aUMidoiinii'iit  Hitliuut  a  >-oni|ili<inii-  with  iiitirli'  U;!  .if  tin;  Civil 
fiicle.  h(iii(r  ui1ii.-lo  14f>  of  tlif  Rfvia.ll  Cciih'. 

Ill  BiHiivonii  vrt.  Biii««i.ii,  U  Au.  :W7.  it  wiw  Jield  that  ii  |>jiHi.niliir  f.  irni 
uf  iiin-wliin-  in  iwiuinil  by  tlic  ('<>ili'for  i>bt«inlnK  a  ihiTii'  of  w|«irHtioii 
uu  thf  Kr<'iiii<l  of  ulmixlonnii-nt,  hikI  thiit  foiiii  iniiHt  br  |jni-«(i.-il  tji  ob- 
laiu  ivlief.    And  Ihin  inv*  \nvu  thf  nilin^  uf  thiH  <imii  in  otln-i-  ciim-a. 

L'i'iu  tile  fuct- lit  tJie  pntiocH,  tlii'ii'foi'i.  ]<liiintilT  tiii.-i  not  iJiiwuted  a 
ras>-  rntitliiiK  hliii  to  rflicf. 

It  IH  therf ton-  onlcrcd  tlint  the  judfifmi'til  hiTriii  In  fuvor  of  plaintiff 
be  itDuuUed.  anil  it  in  ili^iivil  tbiit  tihdntilTH  Hint  bt'  di!>mlaEM.'d  with  coats 
of  both  iwurto. 


Uko.  LtUA  F0IWTAI.L,  Wife  of  O.  (^  Oi.hikh.  v 
sTALi.:  .isi>  Widow  Eumoxh  J.  Fokmtaix  v 


'  <lifl><>»iilil.-  ■•tiiir^  uf  thd 
ivivf.r  HhHll  li^ '■iititlPd  lo 
'  I  III'  !ilmri'ii[  Ihi-  lii-CBaafid 


Mhliior  imi'-rhird  thiTiHil.  t>i'-Hiirvtvliiciri<l<iiv<''>iilil  Imvi'  n-mmn'V'd  Uie  Ifnaor. 
-Isahf  pn-ffn  Ihp  rlithtti  luiiiiiriMl  hy  tlir  will  I'l  IhcBji'  lui-'inl.-cl  i<i  hiT  by  law. 

APPEAL  fiv.ni  thB  Parish  Uouit,  ptimh  of  St.  Jami-s.     Laudry,  J.     H. 
M.  Sarauit,  for  widow  E.  J.  ForataU,  executrix  anil  appellant;  Legen- 
dre  £  Poche  and  Victor  Olivier,  Jr.,  tor  Mre.  Leda  Poratall  aod  Edmond 


H  luuini't 

•lurlnit  hi- 

.rh. 

rp«liirHllilf,..tH<. 

in  nu-h  n 

miuiinitviT. 

pert 

'HMiiinrheiulicrX 

n.«rrlii«H. 

iipoawhkh 

i.rvlv..r«halll.avP 

buhlMDj  <. 

r  wife  Khali 

Bve  >IIhih»u'<1  of  hi 

ihw  h.-  or 

nhi-  nan  pori 

ihe.'AW^Ht 

bar  the  dimuMMl 

1'  vfotlmi,  mm  nii 

.■-aH«l:w 

t  thP  Hurvii 

DKU 

196  8UPEEME  COURT  0¥  LOUISIANA, 

Mpi  rill  v..  Mrtrv  Ijiwmti.-.-  Hlul,  HiH  VHt-. 

Thie  Hiilt  wiiK  tili-il  on  tli>-  ru>v<-iit^'iitli  of  MiLi-ch.  \ff7n:  im  ttie  thini  iliiy 
thr>r<-iirt<'r  t.li>-  nirntoi-  ml  /iiH'ii|>|)iiliit4>il  l>y  tliiM-ixirt  iumwem1,ii'liiilttiu|[ 
the  nUirriHf;i>  itiiil  Ihf  iillt>K(itiiiii  thtU.  tlii-rt*  whh  oiif  ininDi'  <-luld.  the  iMHur 
i>r  Hiild  iiiHiriiiKt',  iiiirl  ilcii\-iii^  lUI  tliv  nttier  iillfft'^tliuiH  c)I  the  )H>titk>ii. 
Oil  tlic  lif\t  (lay  till'  ili-|i<init<i[>iis  "f  ttiivf  witinVMfH  wt>iv  tuki*ii  iu  tile  ■ 
dfi'k'H  omiv  liy  iiijiMcnt  i>f  mmiHi'l.  iLiiilthi-  i-Ht«'  miliutitti^t.  Un  the  itui'- 
(■jKiliriK  i''iy  '■'"■  <'"Ui-t  n-iiili'iTil  juilKiii'-iit  (iH  i>i'»iy>-<l  r»i-  l>y  iiluiiititT,  and 
thivi'  (lays  lut!.-!'  till'  jmlKiiii'iit  wii«  nitriiwl. 

ThiiH  within  tin  iliiyw  tin-  Hiiii  whk  Hlf'<t,  Ibhiu'  joiiiiil,  cvidpiiii'  tukea, 
thi-  iisHf, Biiiiiiiith-d,  jmlKiin'iit  nnnli'reil  itiiil  »iKiie<l.  Oii  tilt'  lltttH-athof 
•Ajn-il,  1S73,  ninctt'iti  iIhvh  iifti-i-  tin-  HiKiiiTiK  "f  thin  jiidKiiifiit,  thf  ■ii-fi'iid- 
aiitjliy  hiT  itttt>i'ii(<y,  iiriiycil  t<ir  niiil  i>litiHiii-<l  iiii  ti|ij>ral,  ullt^iig  iiitlii:! 
lM>tit,ioi'i  thiit  hIh-  wiiH  (I  ii-Hidcrit  nf  tlif  i-ity  mi<l  Hint**  ot  »w  Vi^vlc  t'hat 
h«'r  muil  IiiihIiuikI,  n'itlioiit  iii<tiii'  ti>  hir,  nbtHiiiiil  tlic  jiii)^ni-iit  nf  ili- 
V'>nf  t-i>iitt'»ilii-t(ii'ily  willi  ii  ■■iirtitiir  ml  Inn-  KpfxiiiitMl  under  tlie  iiiiti'ue 
Htiitement  That  she  wiik  iilMeiit  in  Eiiro|ie,  wIkii  tiei'  wkiil  hiMlxuiil  knew 
that  she  TfOK  iLt.  Iier  duiiiit'ile  in  New  Ynrk;  that  the  Hntt  knowledge  ahe 
htul  of  SHid  8iiit.  or  niiid  }udK>>ieiit.  W!ih  oh  tJie  ninth  iif  April.  1)473,  a 
few  <lnyH  l>et<)ii^  thin  uppUcutiDii  ror  im  ii|i|)eiil.  In  iIiIk  ii>iirt  the  !t|ipel- 
lunt  UMsiKiiB  rhe  rotlnwiiit;  'Timi-h: 

Firat — Tlie  eoiirt  wim  without  jiiviitdietioii. 

SiHKind— The  jiiiMeii(in«rt  iinil  i-videnee  d"  uot  wnrmnt  the  jiKljruieut. 

Third-Till'  deferLdiint  wiih  imt  eitiil.  nnd  wtut  not  ti  |>HI1y  to  the  pro- 
.-.■edinR. 

Fonlth  -Tliiit  Srtid  indi'mi'iit  whh  rencleii-d  hy  coiiHent  ilh'Knlly  ffivcu 
by  the  eumtur  ml  hi: 

Without  expii-HKinn  »n  opinion  iim  tn  the  first,  third,  und  rourtb 
(rroiindn,  wp  an',  from  hii  exHirdiitttion  of  tliiseiwe,  elwiriy  of  opinion  that 
the  H(>eo«d  ftniiind  of  iTi>>r  wiin  well  Inken. 

The  priH'i-edinK  did  not  luithorivw  the  dei-roe,  iind  the  evidenee  ii(  the 
witnmMcn  ftiiln  to  CHtn-lilinh  witli  HiifHelent  legnl  eei-tainty  the  ehitri^rett 
inndc  in  tlie  petition,  iiotuni'ot  the  witnt-HHem  httvhigHiiy  peittonolknowl- 
i.'dne  of  the  rm't«.  exei'iit  Tliiit  defeniinnt  wiw  nut  reHidinj;  with  liei"  huii- 
hHnd  in  thiHHtiiti'. 

Thep^i-ound  for  the  divoree  1h  the  eliiii-jte  o(  almudonnieut;  no  other 
emiHeiht  liiHi-loseil  by  the  petition.  The  eliaiK*'  f>f  »rf«uidonment,  if  pmp- 
erly  I  ii't'!4 entail  iind  eHtnlilixhinl.  would  ituthiirize  h  Juilgliient  of  itepara- 
tion  from  biil  and  bomil,  ntid  after  oin:  .vi-ar  >«hHll  tmve  expirwl,  luid  uu 
n'ii'iii'ilitition.  II  jiiilKinern  of  divoree.     Ki'vIhciI  <V«le,  artidp  1!W. 

Kelii'f  1)11  rhi'  prniiiiid  of  ulii(ndonini-nt  ean  only  bo  liad  by  <^n>itiplyiu(; 
with  iirticle  145  of  the  Keviwil  t'ode.  whieh  ifiquh-pM  that  the  abandon- 
ment, nniHt  bn  nmde  to  a|>]>eiir  by  thnx'  reiterated  dunuiioneee  made  to 
him  6r  Vtv  fn  ini  month  ti.>  month,  directing  him  or  her  to  return  to  the 
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tuHtiiinimiiil  domicile.  Iullow>-<l  by  a  jiiilKiiii'iit  wlii<-li  shall  scLiti'iiiv  hiiu 
ur  her  U<  iv'iuply  with  mich  niiiu-Mt,  tiiKKlif  i'  with  a  untiti'  of  hihIi  jiidg- 
nieiit  (riveii  tii  Imii  »r  hi'i  (ixim  iiiniitli  to  mniitli  for  thnr  tluii-n  nmres- 
^vely.  Thf  nuiniiioiw  tiiid  ii<>ti<-*-  of  jiiilKiii<''it  hIiuII  I»'  iilihIi'  to  him  ur 
her  tit  iJie  pJw*?  uf  liiH  ur  hi-r  iiHUttl  (♦Hhlcinf,  if  h*-  m-  fhi-  liviw  in  thiB 
Shi  I  c.  dill  I,  it  siiai-tit,  ut  thi"  i>lai-i'  or  r(wiilcii>-<'  of  tlu' iillonn-y  nlionhali 
be  apiHiiiit'll  to  him  m-  hw  l»y  the  jinigt'  for  th«t  [iiivi'.-si-.  Thin  rorm- 
■lity  hHK  iiot  liwu  i;oiu|ilitHl  Willi  by  |>l«tiiitilT.  In  Pi'ikiim  vh.  I'olts. »  Aq. 
14,  it  BUM  lifia  tbnt  no  w-t>Hi-Mtkiii  "t  liiiHluiiiil  uml  wifr  imi  !)'■  clii-r»'iil  for 
(■aunK lit  ab)iii<lo)iiiii-iit  without  u  >-<ini|ill»iii'i-  with  mtii-li'  14:!  of  thi' L'iiil 
C''«lf.  Lwtid  urtidi:  I4r>  of  thf  Rt>\lBiil  IUhU: 

In  BiMiv«ni(  VH,  BiiiMHUi,  U  An,  !IK7,  it  wiiwliflil  that  a  imilii-iiljii'  torm 
uf  I'rmt^liiri'  is  n-*  I  111  rill  by  tlii-.t'oili-for  iil>t*iiiiintt  ii  ilivni'  ot  w|>uratiou 
ixi  tlif  iftviiiiitl  of  Hlnuii|oniiii-itt,)iii<l  thill  form  imwt  be  i>iii>iu«il  t;  i,b- 
luin  rclit-f.    Anil  Ibis  litiri  l«H-n  th<'  ruling  of  tliw  iiiui-t  in  ulli'-v  itifti-s. 

L')Kiii  tJic  fiu-c  iif  the  imiif-i's,  tliiTi-foiv,  jiluiiilifT  hiiK  nut  (ni'swuet.l  u 
i-aw  r-RtitliiiK  tiiin  U<  toiU't. 

It  ia  thiirefoi'i-  i>r<lerwi  timt  tlie  juilgiiwnt  hcri'iu  in  favoi'  of  plaintitT 
be  luinutleU.  anil  it  is  iIih'I'ihhI  tbnt  iiliiintilTH  suit  bi'  OiHUiiaot^d  with  cuats 
uf  both  L>ourtb. 


Uhs.  Lkua  Kokhtai-l,  Wife  of  0.  C.  Oi.ivikr.  vh 

W 

IH>«     EUMOSU   J.    FOB- 

stu.i,;a!Ib  Wiixiw  Eumosh  J.  Fihwtau.  vs 

« 

MlW  V.  Choppis  ET  At. 

■  UHurru'l.  iluriQK  hi»  »r  hrr  imtiirnl  lit'',  ot  ho  mil 
in  au.-hi'.imiminllv  |,r.i|M>rty  hk  iimvl--  iubBril.«l  1 

l>..t 
■  hi 

.IIh,..m,iK1..  .liiir-  i,[  tb« 
vivMr-hnllW..utitl(fdt<> 

lh.-«liHi tllii'iliT'eaBPd 

.■rh.-ri>.Mi^  |ir,H-.*ClinB 

rr>-iu  salil  itiurrlaKH. 
tbFo.nditiuDiipxD  whl'-litliiiHUrvivurHiiAl!  Haven  iiHiirriii't  iH.tliiU  tin- i>r.'.l.'<vu xd 

bushnnil  ur  wlti-  Htmll  not  hnvo  >1Im|hmuiI  of  hlH  or  li>>f  Hlmn-— Hint  Ih  thi>  Hhnm 

IhBt  li>-  or  hIiv  waH  Dnrmlttiil  by  law  In  iUhkimt'  ol. 
Ill  thp  i-OAW  at  bar  thi-  diniMixiililr'  i/iauliim  WNHniii'-lhinl  of  tlii'  )ir<'l>'>Hy  of  tlif  de- 

if-aiwil :  mill  thptnirvivinic  w1iI»m:  hM>>  ii>iiuir»l  tbii>  llijnl  in  full  nwn<'r»hlp  by 

l»4aia^nlary  <lii>|HiBiti'>ll. 
1!  tbr  uHUlruil  of  thp  shari-  ol  llip  ibivasinl  van  iiinn-  d.-Birabl.-  tban  ID.-  full  nwner- 

■*ipof  oni-third  iIhtihiI.  Iii>>  Him'iviuK  wi'low  wiiilil  liavr-  ri'iioitm-wl  (ii>-  Ivmcj. 

.\»  itif  jiTflfT^  Ihf  Hichl*  HiHiiiimI  hj-lhcvcUl  I>i  Ihouo  in nird  lo  her  by  law, 

»hfha>-iii,.iixi».  |r.-'.ini.lHii>.    HI..' .tin  nol  lt.>M  Nilli. 

APPEAL  rr<iiii  tile  Puritth  Uourt,  puilsh  of  St.  JiHum.     Luudry,  J.     H. 
M.  Berualt,  for  widow  E.  J.  Foratall,  enwutiix  unil  appellant;  Legen- 
irt  iC  fttcW  and  Vicior  (Wivier,  Jr.,  for  Mrs.  I-eda  Foretall  and  Edmond 
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MrH.  I^tlii  Fi.ratull  vh.  Widow  Kdmoiid  J.  rnretnll. 

HD(i Giistavf  Foratall,  ap|'cllt*«:  H<ilii.  <f.  hii'im'  and  R.  Hunt.  ftirMm.  V. 
an<l  Mrs.  R.  F.  <'hop|)iii.  apjiellcrH. 

WvLV,  J.  TliiH  iH  (I  miitrovprnj-  lii-twiin  the  niirvlTlnR  *i(ii>w  niid 
uulveriMl  l»ti:»t«i'  i.f  l<^liii<iiiil  J.  Foi-smli  and  tin-  i-liil<tn-ii.  tin-  ifn-fH\ 
hdi'B,  III  ii^inl  in  tlK-  rtlmif  "f  the  di-ci-nflf*!  In  tin-  ifimm unity  |>ii>p- 

«rly:  tlic  wirlnw  tfint.-mllTiK  (hut  Hlii-  is  cuHOwl  tr.  o thirrt  tli.>  iHs- 

prMulili-(/i</((if<iHi,  and  t'>  ii  iwiihiu-t 'if  thi'  twn-tlilnlH  rt-wf-viit  hy  Ihw 
to  the  iiuitieniuM  lielm  ol  tlii-  dci-iwHi-iI;  mid  tlic  tiHi-H  <vmten<linp  that 
thuy  are  fiitltlt-il  in  hill  (iwnci-»hi|i  t<i  thi'  two-tUinlH  r<H9i'rvi>ii  to  th.-ni 
by  law. 

The  qiie«tioii  liHS  bwii  verj-  fully  iliHciuwcil  in  tho  nml  anrt  wiittt'ii 
arpmiionlx  of  tlidiviriinj  iihhihcI  I'liKiifccii  In  tliis  Iftigntion,  Wi\  hivK- 
evfc,  Hiiil  nil  iliJlfiriillii  \n  iiniviiifj  ut  «  siiti»faitiii-y  omk^IiisIoh. 

Articif  HKi  .tf  th<>  Ki'viHeil  i\»W  •t<'<'!Hn-M  tiim  •*  In  all  i'nw«  wluri  the 
pr<*<iiH-<-»HC<l  liiialmiid  <ir  wifi-  sliall  1iav<'  left  Ihhih-  of  tlio  nmrriiiK"  with 
the  mirrivor,  ai<0  •tludl  not  ImiY  diKjuiitfl  hij  liiM  irill  oi-d  ti'idnntrnl  nf  ftlx 
uf  her  fluin:  ill  tif  <iiiiimfii-itii  priii>i'rt{i,t\\t'  Mim1v.-.r  mIiiiII  Imli)  a  iimi- 
frm^  duiiiiKliiM  nrlK-r  nntural  MfiMit  no  miirhof  tlii'Mliiir<-i>rtlnMiiHi'fi«ed 
in  Hiidi  (^luiiiiuiiity  prii[ii-tty  u»  may  l»'  iiilieritcd  liy  siii-h  isaiu'.  Thin 
UBiifru<!t.  Himll  ii^iso,  tii-wfvei',  wln-iievtT  tin-  annivnr  -iluill  vbt<T  \itU>  u 
>ie(M>ud  mariluKO." 

Ai-tifit'  141W  (if  the  Riii»i'il  Cicli-  <UKlaif»  that  "  {lonatioiiK  iut>-r  cii,*** 
ur  iiuH'liK  itifWK  ran  not  osi-w<l  two-t.hinlH  nf  tlic  pifti-oily  i>f  thf  itift- 
postr.  It  \u^  Ipaviw  at  hin  diHtimi'  a  It^gittniatf  I'hild;  oiii'-hHir  if  ln'  Iwivt-s 
two  children;  and  ouu-tliii'd  if  ht.'  li-avets  tliiif  ur  ii  K'^iit"''"  nunilicr.'" 

Edniond  J.  J;'<jnitAU  diM|ioHi.'i[  hi  favor  nf  tlu'  HUiriviiitt  widow  by  last 
will  iinil  tnitHiuMit,  bM|u<'uthiuK  U>  licr  lilit  sluviv  "f  tiic  cuniinunity  pn>|>- 
tirty.  Ah  thorp  art'  uioiv  than  (Iirh'  It-Ritiniat*'  (•hlldii'ii  tlii>  li'jfiu'y  mu^t 
be  rtHiufeii  to  onc-thiiil,  and  the  hi"ii>t  arc  i-ntithsl  in  full  owiiemliip  to 
two-thinl«of  tlifpr'ii"'i1y  "'  tlii'ir  fatlier. 

Th«  »urvi\-inK  widiiw  in  ri<it  untitltil  to  the  iiHutrnct  of  tliia  two-tliirtlti, 
beuHiue  tiie  din-i'nsod  din[)oflii.l  hy  la-st  will  and  t<-HtJitnent  of  IiIh  Hhan-  of 
the  ctiiuumnity  projiorty.  Ai-ticlc  91(i  miwt  l)e  itiiuttnifil  with  artli-U- 
iwa.  Taken  to^i'ther,  the  meaiitnK  1h:  Where  t hi' n;  ha»  heoii  no  w-st^i- 
meutary  dlMpiwition  of  the  di»|HiHiilili'  thuiv  nf  the  pii'itoej-aHtMi  hunhand 
or  wife  hi  tlip  eoniinuiiity  pr'nieity,  the  snrvivor  nhall  Ih' entitled  to  u 
USUfruit  during  liiH  or  h>-r  natm-al  lih'  ot  ho  iinieli  n!  the  rtUaiv  of  the 
dei-eaMed  in  Hueli  iMnminnity  tiMiperty  auiuu.v  he  inln-iite^l  l>y  aueli  iaxue. 
The  eouditloii  uponwiiieii  the  survivor  shall  have  a  uswfnut  Ih,  tiial  the 
predeoeuM-d  huMhantl  oi-  wife  shall  not  have  diHpiiwii  of  liiw  or  lier  shure, 
tiiat  is  the  share  that  lie  or  alie  wua  peniiitteil  by  law  to  dlupnae  of.  Id 
the  case  at  bar  the  disposable  quanliun  was  oue-ttiird  of  tlie  property  of 
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Mm.  LeiiB  F'>nit»ll  va.  Widow  Edmcjnd  J.  Fnreiall,  

th«deM«N<^l,  HDd  the  tttii'vivinK  widi'W  liHH  at«|iiin'<)  lliin  in  tiill  uwDer- 
ahipbytentami'Dtary  '1iH|ioisiti<iii. 

If  th<?  iiBiifrui-i  of  till' almn.' i>f  thi-  'Icntuii-il  wti»  ninri'  <li!»<irahlc  than 
the  tali  o»TiiTBhip  "-r  "iiH-tliiifi  tlittivot.  Ihr  Hiivvinmj  wjdiiw  nnild  \\avf 
ren  mnwd  thi'  ktriK-y-  Ah  bUi-  pri-rfifi  thi'  riKhtx  aniiiiiTd  by  thp  wUl  to 
those  HOLiirdiil  U>  hei'  hy  Ihw  hUc  han  in>  i'Hiim>  to  (-<>riip)uin.  Hho  vtvn  not 
hold  both. 

Thi-iaHuor  MHtthfw-H  vs.  MtittlitswK  13  An,  ItfT.  titnl  l>y  Uie  i-oimwl 
ot  the  univt^mal  li-gat*-*;.  wt«t  niitJiko  tlii-  •'!»■  In-run-  tliu  <'<iiiit. 

Ilistlii-irfiiroi'nlfttHl  that  Ihu  judRinmit  herein  iu  fHmrof  thf  heiro 
nf  Edmoiid  J.  F<irHtall,  fti)|"!ll«i'»  hi-ivin,  !«■  uRtriiii^l  with  <."tR. 

fii-lnarinK  n'fiipH-d. 
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i  PPEAI,  (roiii  till-  Sw^oml  Jiidii-ial  ]>i«tii.-t  ('<mrt,  [wibli  of  Pla*ju<*- 
A  milieu.  I'liiilfi:  J.  J,  B,  Liraiulniit,  I'miult  Attonioy,  and  -'iom- 
Wn  it-  Iffii-ff.  Tor  plHintirt  and  appi'llaiit.  i'.  Hitirnitt  Mi-CnMi.  hir  de- 
fpiKlaiita  Hud  ai>pel)t*«!>t. 

M>)iuiA\.  J.  The  ]H.-'itii)i)  ii-liit>H  tiint  tin-  ilcCi.-iiduiit,  Ht.-tmg  uudur  and 
h.v  virtue  of  i-<-rbun  ilnix-eM  of  nomt  iciidfifd  i<i  thi-  miibt  of  Matlit!. 
Sariiy.  and  Fmilhouae,  iiiidt  r  whioh  I'liH-ii-dinftB  tlic  Boaiil  of  AtwitiHorH 
"l  tliat  iMimh  were  urdi-iiil  t>i  and  did  aHHosH  h  rax  ii{M)ii  tho  pr'>|>t>rty 
in  the  parisli  for  the  pnriMim-  nf  |>ayiii|f  thi-  jndgiiiniit«  it^ndereil  in  favor 
"f  thv  pHitifH  uIhjvc  naTwi-l,  ih  »l>oiit  tii  (-"lli-i-t  tho  wiitie. 

Plaintiff  i«  r-nj.iincd  fii.in  any  furthi-r  proo'i-'liiifc  »n  the  frround  that 
miXii.  fiSof  till- Livisl'itnr.- of  IWW,  .■iititlf<i  an  ai-t  t"  provide  for  the 
'■"lU-tiun  of  jiKlKiiiditK  agaiimt  the  tR!v<-ral  pnriHlu-fi  of  the  State,  is  un- 
ii'tistitiitjoiial  bHiMiiRe  it  vi'.lat*w  artif-It-H  «2, 114,  and  IIS  of  tlie  wmsti- 
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Poli'-H  Jury  of  th<'  PHrlxh  ■•!  Flii.|<ii-nilni>i'  vn.  Farkard. 

Artjcle  R'2  i'(  till'  (iMiHtftiitloti  pi-iiviiliw  t)iat  iin  diitfiw  '>r  functionn 
shall PVfrVw  altai-lifj  hy  ])iwtotht'Su|>i'oiiii'iiii'l  iliatrirt ii«iit»  bnt  sufh 
Hfl  arp  juiHciiil. 

Artii'li-  114  (lii'liHi-B  that  fvyry  Irtw  8bttl1  <'X|)n«H  Its'  objci't  nr  "bjtnl* 
m  its  tirlf. 

Aitii-lf  llM|>i'>>viiic>4  that  foixation  itbitll  l"'ei|iiiil  liixl  milforni  thii))^- 
«iit  the  Strtto. 

AitNo.  riSI  w  irititl.'il  "(III  lu't  U)  pruvi.b'(.>itbf  w>ll.f(i.>n.>r  jiniR- 
mentK  «Kaiii«l  thi-  hi'vi'iilI  itarinbos  i>r  tliw  StHti".''  It  i>r<ivi't<^  that 
wheiievor  ii  jiuljriio'iit  for  niom-y  Ik  ri'b'bnvil  by  any  i-durt  nf  •■<iiuiii't<"in 
jurisrtirticin  iifttiiiiPit  ii.  )iiiriMb  of  thi"  Htnti',  tl»'  juiljf  wh"  Hbiill  ii-M'lfr 
the  juddiiioTrt  sliiill,  in  thf  miiin'  ibi'riH>,  imtf^r  thf  (irtHt«8.ii'  furthwith  tt 
asHf^HH  H  (uirinh  tnx  at  a  Kiinii'JL-iit  i-ati<  |>i<r  •■t'litnm  iijioti  i\w  a>wi»HU)fii1 
roll  of  till'  I'linvtit  yiiftr  tn  jiay  anil  Hatlsty  said  jmluiiient  with  inti-ti-sl 
And  i-tmtH. 

W(>  ilo  nut  Hi'i-  ill  what  ]inilii-nlut'  thin  iti't  violHtiti  tin-  i(iiiviniiint*  <if 
thfi  t^ighty-Hwi.nii  Hrtidr  of  tli*-  r'in»rt,itLiti"ii.  It  uii-nly  iiciviiii'M  U"V 
judgmwitH  ag!iin»t  iiiui«lu-H  iiri' til  111'  iiJli-i'ii"!,  juiilluiw  thi'v  »ri'  lo  ttr- 
paid.  It  Biiuiily  authoiizt-H  h  jiwlgf  wlm  i-i-iidKin  a  jii<lgjiii-iit  t'l  oritfr 
the  tiriiprr  [hm-hmii  to  jiroLtL-d  in  thi-  uiiiuutT  |>">iiit*ii  cut  by  liiw  for  its 
execriitiiin.     It  hi-i-iiis  tii  iik  Unit  tills  l«  a  (iiiivly  jiidiiial  iB.wi-r. 

Thf  f■bil•^^  iif  till'  Ihw  i»  ifitttliily  I'Xitrtiwi^l  itL  it»  title,  »nd  tin'  ««•- 

tions  tliiTiiif  ininlili'  (j[ilj-  rm-  tlir  I'fliTvliitf  nut  of  tl bjiit«  aw  itatt^ 

in  thf  titli'.  It  liiiii)  lift  th.'ivfi.ii'  .■oiiHict  with  aitidi-  lU  of  iJir  i-..HBti- 
tiition. 

The  tas  JH  <-Hi-tjiiiily  uiiirrinn  in  H"  faiiiM  lln-  (luriHli  in  11*1111  ■nii'i.l,  as  all 
property  in  Inxed  alike.  \\\-  ijn  not  nnderHtaiid  that,  Iwiums"  iirtii'lf  lis 
providi-K  that.  taxuti<>ii  »ljal1  lii'  i'(|i>(tl  itiid  unirnriii  tlir"iiKh'>iir  th>'  Ktate. 
therff'nt'  thi-  iii"ipli'  "[  the  |>ariHh  of  Pla<iut'nilm'M  i-jni  not  In-  taxi-d  Tnr 
any  purpfwo  nrili'SK  Ihi'  p*""]!]!-  nf  t-vt-iy  ■itln-r  pniuh  in  tli"  Slate  hfp 

It  iis  iuK<'d  in  tin'  linrf  tlial  iis  ii^uiln  ^kltittu-  llii' jnilfiini'nt  in  his 
favor  haa  bii'ii  lali'ly  nvi'i-Hi'd  iiy  iit>.  ThJM  may  W.  Hi-  may  not  he 
able  to  I'liforii-  bin  jmlRini-nl.  But  hiK  !«  ri"l  thr  I'lw  hfron'  iw.  We 
art'  iinly  now  difidiii(t  whi'tln-r  (hi'  jiiii^nii-iit  rpmlfrcd  hi  tliis  i-aw-  in 
rif^it.     Wp  think  it  i«. 

Jn<ltnn<'iit  arnrniiil. 
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Tbe  StaM  uf  LoulslftnR  vx.  Charles  CliDU)n  and  Antoine  Dubucl«t. 


The  State  of  Lori8i.^NA  vs.  Cu.utLEs  Custom,  Avditjr,  .ixd  AntoiSe 

DfBl'CLBT,  TKEiSUREK.    InVERVBNTION  AND  Rl'LF.  OF  THE  NBW  OBLEA>ti 

Republican  Pbisting  Compasy. 

It  Is  dot  nn^»sary  to  dacldc  in  this  mso  whi^Oirrr  the  net  ut  tbo  thirtieth  nf  HHroh. 
li<7;.  or  that  publiahud  on  tho  third  of  April,  both  numboivd  Hcvptitoeii.  bit  tho 
las;  for  both  a^^ls  ombrnco  tho  simic  npi>rui)riHtkin  la  fnvoi'ot  tho  Republican 
PriatiDK  CoTnpsDjr.  Intervfiiilne  in  (his  suit,  and  both  (iLls  ninko  a|>pn)prlatluns 
in  cioeie  of  tho  revenues  tor  tho  year. 

Ciinrte  aia  not  1j2  considered  aa  chnnKintc  or  amendtiuf  an  apiiro  print  ion  bill  and 
therebj  trenchinK  upon  tho  tunrtions  of  the  Icjrialativo  dppsrtuii'nt,  whi'ii  they 
ilnelireaomciteniBllierDof  valid  luid  otiiors  void.  Courts  arc  only  puirciHinir 
their  judidal  functions  when  they  determine  that  one  iinrtut  a  law  U  valid  and 
anolhur  null.  A  law  is  entirp,  when  each  part  has  a  Beneral  boarlnji  upon  tho 
resL  In  sui'h  a  case,  if  any  part  be  null,  the  whole  is  void.  But  a  law  may  bo 
parUy  valid,  and  partly  Invalid,  when  tiie  parts  arc  themseivim  entire,  independ- 
ent, and  distinct  from  ench  otbnr. 

In  this  case  each  appropriation  is  distinct  and  uiileiiendent,  and  dixlincl  from  each 
other. 

Id  thlH  eana  each  appropriation  is  distinct  and  independent  fi'om  the  other,  and  any 
line  mar  be  unconatitutlonal  without  iifTtvtine  ttic  othorn.  any  more  than  it  they 
were  cmbraeed  in  separate  arts. 

Itlii'n  se«ltiDK  the  leRlBlotive  intention,  this  court  will  presume  that  the  leKlalators 
intpnilcd  to  perform  their  awiirn  duty,  by  providina  for  tho  eurrcnt  nuceasarv 
I'lpensrsDt  thfi  government  Dxed  by  exlstins  laws  and  for  matured  obi ieat Ions 
not  otherwisp  provided  for,  biforo  creatinx  any  new  obilKalions  or  eonferrlns; 
liberalities. 

It  is  fair  to  infer  from  the  titles  of  the  acts  in  nncBtion  thut  tho  I.eBiMlntui:e  only  in- 
wnrled  that  the  nppropriationc.  other  than  those  for  current  esiienaes.  should  l>o 
Bald  out  of  uny  moueya  in  the  treosury  huI  olhei-irise  appruprintod,  thot  is,  after 
the  current  nccesanry  exiiennes  should  have  lieen  iirovided  (or. 

llalfine  appropriations  tor  necessary  current  expenses  Is  a  duty,  while  makini; 
Either  appropriations  tor  ubll^tations  not  alroody  oxistins.  would  rest  In  tho  di«- 
<-retioa  at  the  Lcgisiature:  and,  when  mode  without  adeiiuatcly  pruvldinK  a 
roveaue  to  Bueh  appropriations,  would  Iw  nealiiia  n  'IM,  within  tin'  meaning  of 
the  const  ItDtion. 

Till- claim  ot  the  Bepublieon  PrintinB  Company  is  tiir  a  necessary  cnn-cnl  cxpenso 
oltheKtuto.  Thelnws  muHtbc  pubilHhiil.  the  dei-isluns  of  this  court  muat  bo 
[•abilshed,  besides  many  other  thlnes  which  are  required  to  be  publiahi>d  by  tho 

Tti' eiiilence  in  the  record  shows  that  Bcrvieesto  the  extent  ot  nearly  the  whole  ap- 
propriation had  already  been  rendered,  and  thnt  the  aii  pro  print  ions  (or  tho 
nceoisary  current  expenses,  under  lawa  existing  at  tlio  time,  do  not  exceed  (ho 
rovonues  provided  for  the  year  1875. 

i  PPEAL  from  the  Superior  District  Couil,  parish  of  Orieans.  Haie- 
A  fcina,  J.  A.  P.  Field,  Attorney  General,  for  tho  State,  the  Auditor, 
and  Treasurer,  appellanta.  J.  H'.  Tliojnaa  and  A.  C.  Letcia,  tor  State 
Printer,  intervcnor  and  appellee. 

Llpelino,  C.  J.  Oil  the  seventh  of  April,  1875,  the  Attorney  General 
'it  this  State  Hied  a  petition  in  tho  Superior  Dletriot  Court  of  New  Or- 
li^aoB  praying  for  on  injuni'tion  agtunBt  the  Auditor  and  the  Treasurer  of 
ttic  State  to  prevent  the  one  from  auditing  and  warranting  for,  and  the 

I'tber  from  paying,  any  of  tho  appropriations  embraced  in  the  acta 
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entitled  an  act  making  appropriations,  etc.,  passed  In  1875,  and  both  nam- 
bered  Beventoon,  for  the  iollowing  reasons:  He  allegos  that  two  arts 
have  been  published,  having  the  same  number  and  title,  wlierena  only 
one  general  appropriation  bill  was  passed  by  the  General  Asaenibly;  that 
the  bill  promulgated  on  the  thirtie:h  of  March,  IST!*,  and  not  the  bill  pro- 
mutated  on  the  third  of  April,  must  be  regarded  as  the  true  act,  as  the 
Governor's  authority  to  sign  the  bill  was  exhausted  when  he  approved 
and  signed  the  tlrst,  and  that  both  acts  are  unconstitutionar,  being  in 
violation  of  the  third  amendment  to  the  State  coostitution,  adopted  In 
November,  1874,  inasmuch  as  the  appropriations  are  in  excess  or  the 
revenues  for  the  year.  The  prayer  of  the  petition  is  tliat  the  second  act 
be  declared  a  nullity  for  the  reasons  stated,  and  that  the  first  act  be  de- 
clared unconstitutional  and  void,  and  that  the  Auditor  and  Treasui'er  bo 
enjoined  from  warranting  for  and  paying  any  of  the  sums  speciflcd  in 
said  two  acts. 

The  judge  a  quo  issued  an  injunction  as  to  some  of  the  items  of  said 
bill,  and  as  to  portions  of  other  items.  The  Republican  Pilnting  Com- 
pany intervened  in  that  proceeding,  and,  alleging  that  it  was  injured  by 
said  injunction,  took  a  rule  upon  the  State,  the  Auiiitor,  and  Treasurer,  to 
show  cause  why  the  injunction  should  not  be  set  aside,  bo  far  ae  it  af- 
fected the  Printing  Company. 

The  Attorney  General  filed  an  answer  for  all  the  defendants  in  tho 
rule,  adopting  the  allegations  of  his  petition  for  the  injunction. 

No  objection  has  been  made  t"  the  manner  of  proceeding  in  this  paap. 
We  will  proceed,  therefore,  to  decide  the  questions  which  we  deem  not-- 
essary  to  determine  the  rights  of  the  parties  in  this  cose. 

It  is  not  necessary  to  decide,  in  this  case,  whether  the  act  of  the  tliirti- 
eth  of  March,  or  that  published  on  the  third  of  April,  be  the  law,  for 
both  acts  embrace  the  same  appropriation  in  favor  of  the  Bepublican 
Printing  Company,  and  both  acts  make  appropriations  in  excess  of  th« 
i-evenucs  for  the  year. 

The  first  question  to  be  decided  is  whether  the  whole  act  shall  bo  de- 
clared void  because  it  makes  appropriations  in  excess  of  the  revenues, 
or  whether  only  so  much  thereof  as  is  in  excess  shall  be  declared  null  ? 
This  is  a  very  important  and  delicate  question,  for  if  the  law  were  to  bo 
declared  wholly  void,  there  could  be  no  moneys  drawn  from  the  treasury 
for  the  current  expenses  of  the  State  government;  whUe,  on  the  other 
hand,  it  might  seem  that  the  courts  were  trenching  upon  the  functioBs  of 
the  legislative  dcjmrtment  in  changing  or  amending  an  appropriation 
bill,  if  they  declared  aome  items  thereof  valid  and  others  void.  But  this 
is  not  so  in  reality.  The  courts  are  only  exercising  their  judicial  func- 
tions when  they  determine  that  one  part  of  a  law  is  valid  and  another 
null.    A  law  is  entire  when  each  port  has  a  general  bearing  on  the  reet. 
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In  such  a  esse,  it  one  part  be  null,  the  whole  Is  void.  But  a  law  may  be 
partly  v^d  and  partly  Invalid  when  the  parte  are  themaelvea  entire,  in- 
depcDdent,  and  diBtlnct  from  each  other.  Thus  in  thia  caae  each  appro- 
piiation  is  distinct  and  independent  from  the  others,  and  any  one  may 
be  unconstitutional  without  aftecting  the  others  any  more  than  !I  they 
were  embmoed  in  separate  acts.  If  each  appropriation  in  these  bills  ha<l 
been  made  in  separate  act^,  bearing  the  same  date,  could  it  bo  moin- 
taioed  that  because  the  Legislature  had  made  appropriations  in  excess 
of  the  revenues  of  the  State,  all  the  several  acts  were  UDConstitutional  ? 
¥e  think  not.  It  woidd  be  the  duty  of  the  court  to  ascertain  the  legisla- 
tive intention  so  as  to  give  effect  to  as  many  of  suid  laws  as  possible, 
without  violating  the  constitution.  When  seeking  the  legislative  inten- 
tion,  we  will  presume  that  the  legislators  intended  to  perform  their  sworn 
duty,  by  providing  for  the  current  necessary  eipcnaes  of  the  govern- 
ment, fixed  by  existing  laws,  and  for  matured  obligations  not  otherwise 
prortded  for,  before  creating  any  new  obligations  or  conferring  tibcrall' 

This  presumption  is  supported  by  the  title  of  the  bills  in  question — it 
ia"aD  act  making  appropriations  for  the  general  expenses  of  the  State 
fur  the  year  1875;  providing  for  defldencies  existing  in  appropriations  for 
the  year  1874,  and  tor  the  payment  of  claims  and  obligations  due  by  the 
State  of  Louisiana  prior  to  the  first  day  of  January,  1874;  providing  tor 
and  regulating  the  payment  and  auditing  of  said  claims  and  obligations 
out  of  the  revenues  of  the  years  in  which  said  obiigutiona  were  Issued  or 
said  claims  incurred;  providing  tor  and  regulating  the  manner  of  audit- 
ing, warranting,  and  liquidating  said  claims  and  obUgationa,  and  provid- 
ing lor  the  receipt  ot  ceitain  warronts  in  payment  of  certain  taxes  due 
the  State,  and  to  provide  for  the  absorption  of  the  flotiting  indcbted- 

And  it  is  fair  to  infer  that  they  only  intended  that  the  appropriations, 
other  than  those  for  current  necessary  expenses,  should  be  paid  out  of 
any  moneys  in  the  treasury  not  otlierwine  appropriated,  tliat  is,  after  the 
furreat  necessary  expenses  should  have  been  provided  for.  Making  ap- 
propriations for  necessary  current  expenses  is  a  duty,  while  making 
other  appropriations,  tor  obligations  not  already  existing,  would  rest  in 
the  discretion  of  the  Legislature,  and,  when  made,  without  adequately 
providing  a  revenue  to  meet  such  appropriation,  would  be  creating  a 
debt  within  the  meaning  ot  the  constitution.    23  An.  403. 

Ifl  the  claim  of  the  Bepublican  Printing  Company  tor  a  necessary  cur- 
rent expense  ot  the  State  ?  This  is  not  denied,  nor  could  it  well  be  de- 
nied. The  laws  must  be  published,  the  decisions  ot  this  court  must  be 
published,  besides  many  other  things  which  are  required  to  be  published 
by  the  Public  Printer.    The  evidence  in  the  record  shows  thot  services  to 
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the  extent  of  nearly  the  whole  appropriation  had  already  been  rendered, 
und  that  the  appropriations  for  the  neeeseai7  current  expeneeB,  under 
Jaws  existing  at  the  time,  do  not  exceed  the  revenues  provided  for  the 
year  1875. 

It  Is  therefore  ordered  and  adjudged  that  the  judgmeDt  ot  the  lower 
court  be  affirmed  with  costs. 


State  of  LotixiASA  ex  i 


u  P.  J.  Martin 

COMPASY 


AL. 


Iq  this  ease  relator  in  n  InrKeetockholUcr  In  tUe  Bienville  Oil  Works  Comimny,  Hi> 
has.  In  tiio  vory  naturo  of  thliign,  nod  uuon  prioui»lp8  of  erjiilty,  good  faith,  and 
[air  deallnET,  the  right  tu  knnw  how  the  alTaIra  of  the  oompani'  are  enndncted — 
whether  the  <rBpltal,  ot  whl(.-h  he  has  contributed  ao  larrre  a  sharE,  ia  bcluK  pru- 
ilcQtl/aad  vrof1tAbl7  employed,  or  ochcrwlae.  He  shows  that  ha  haabeun  denied 
this  rlehC  b;  the  Board  ot  Directors,  who  aflaume  that  the  elausu  In  the  charter 
ot  the  cumpany  wblcb  declares  that  "  all  the  powers  ot  the  corporation  ehntl  be 
exercised  by  aBcinrdot  Directors,"  deprives  him  otbla  indlviduHt  rit;ht  to  know. 
Irorn  personal  InsiHit-tlon  ot  the  books  and  impers  ot  the  eonipany.  the  stuto  ol 
Itx  business  alTairs. 

Tills  court  is  not  propni'cd  to  say  that  the  abave-stutod  assumption  Is  loKieal  and 
loKulIy  deducible  from  lliu  clausn  rvfiTrod  to  in  the  eliarter.  tuid  docs  not  see  that 
tho  eilstenffu  of  the  individual  riBht  of  onnot  the  stockholders,  dalmed  by  tho 
riilntor  In  this  case,  is  ineompatlblo  with  the  power  vested  In  the  Board  of  Di- 
iMvtura.  It  the  Individual  right  eontended  tor  does  not  remain,  it  has  buen  px- 
tlnttuished  by  some  law.  clear  ttnil  explicit  in  Its  terms,  nr  by  neeossary  and 
•lertnlu  Implication.  Noauc&lawin  shown,  and  no  such  irresistible  Interencu 
follows  from  tJie  ti^rms  used  in  conterrins  the  powers  ol  the  coi^wratlon  upon  a. 
Bourd  ot  Directors.  ' 

The  relator  has  shown  that  the  directors  liave  coni^alcd  from  him  fniis  which  ho 
had  a  rlKht  to  know,  nnd  especially  lu  this,  that  public  notice  was  el^'(:n  to  the 
Htoekholders  o[  the  company  to  attend  a  mcctluK  to  be  held  at  the  ulHee  ot  the 
compuny.  "to  vote  upon  a  reduction  of  the  capltalstock,  und  upon  other  mat- 
tors."  In  order  to  comply  w!tb  thin  call,  and  to  vote  undcrstandiiutly.  it  was 
'.-iirlaluly  requisite  tor  the  relator  to  know  the  couJitiou  ot  the  affairs  and  buai- 
noaa  opuratlons  ot  tlio  conipHny,  and  by  enabled  from  this  kn<iwle«lcc  to  net  for 
the  best  interest  of  the  stiw'kholdere  and  of  the  company.  ThPreforo  he  has 
lirQUKlil  himself  within  the  rule  which  entitles  him  to  relief  by  ahowiou  a  el«»r 
rlcht  and  ajuHt  and  UHeful  purpose  to  be  ettcetcd.  The  court  a  uua  erred  in  din- 
charging  the  rule  taken  by  plaintiff  attainst  detcudant. 

Thit  objection  that  It  th<:  relator  has  the  rlttbC  ho  claims,  it  is  iiersonnl  to  himself, 
and  can  not  be  cxercispd  by  his  asent,  has  no  foive.  The  possesslcm  ot  thu 
rlfiht  iu  nuofltlon  woulil  bs  futile,  If  llv!  possesHftr  of  It,  through  Ini^k  ot  tnowl- 
udee  necessary  to  exercisii  It.  were  debarred  the  riitht  o(  proeurins.  In  his  be- 
half, the  services  ot  one  who  could  escreise  It. 

APPEAL  from  the  Superior  District  Court,  parish  o[  Orleans.    Haw- 
kins, J.     Wharton  Col/ens,  for  relator  and  appellant.     Clarke,  Bayne 
tft  Rennliaw,  for  respondent  and  appellee. 

Tauafebko,  J.    The  relator  owns  stoclt  in  the  Bienville  GO  Works 
Company  to  the  amount  of  twenty-five  thousand  dollars.    He  complains 
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tbat  the  company  refuses  him  access  to  its  books;  that  he  desires  t" 
know  whether  the  fimds  inveeted  by  him  in  the  company  were  faithlully 
ftdmlnistered  by  the  oftieora  and  directors  thereof,  whether  the  accounts 
o(  the  company  have  betn  faithfully  kept,  and  also  to  ascertain  its  assets 
and  liabilities,  verify  its  etocic  and  property,  with  the  view  of  taking  such 
lawful  action  in  regard  to  ifa  administration  as  his  rights  and  interests 
m^ht  require.  The  relator  appointed  a  competent  agent,  well  vci-sed 
in  book-keeping,  and  conversant  with  the  usual  routine  and  details  of 
business  in  the  afKiirs  of  corporations,  to  represent  him  in  the  inspection 
of  the  hooks,  accounts,  and  papers  of  the  company  for  the  purpose 
oomed. 

In  a  Mupplemental  petition  the  relator  charges  that  for  many  years  the 
company  and  its  officers  have  n(^lected  to  comply  with  the  fifth  articli' 
of  its  charter,  which  requires  them  to  make  in  September  of  every  year 
and  to  publish  in  two  newspapers  in  this  city  an  annual  statement  of 
recpipla  and  expenditures,  and  of  the  trufi  condition  of  the  company. 
Moreover,  that  the  company  by  ofliiial  notice,  published  in  the  Repub- 
lican newspaper  of  the  seventh  of  November,  1875,  called  a  meeting  of 
thp  stoekfioldera  "  to  vote  upon  a  reduction  of  the  capital  stock  and 
upon  other  matters;"  which  meeting  is  to  be  hchl  on  the  eleventh  of 
December  following;  that  in  the  meantime  the  relator  is  prohibited  by 
the  oCfleere  and  board  of  the  company  from  ascertaining  by  examination 
and  verification  the  true  state  and  condition  of  the  affairs  of  the  com- 
pany, BO  as  to  vote  with  knowle.ig..'  of  the  facts  necessary  for  hini  to 
form  a  satistactoiy  opinion  on  the  subject. 

The  relator  pray.sJ  that  a  writ  of  mandamus  issue  to  tho  (iompany  to 
eoDipel  it  to  ciimply  with  his  recpnsts  in  the  premises. 

An  order  w.is  rendei'od  that  an  altTnative  writ  issue,  to  which  tlie 
respondents  answered — 

First— By  general  denial. 

Second — Th<y  take  the  ground  that  the  charter  of  the  company  eon- 
BJes  all  the  powers  of  the  corporat!<in  tn  the  board  of  directors,  wliieh 
they  contend  excludes  the  relator  from  the  claims  set  up  by  him. 

Third — That  relator's  rights  in  the  premises  are  essentially  personal 
to  himself,  and  can  not  be  osereised  by  or  through  his  agent 

On  tho  hearing  in  the  court  below,  judgment  was  renilered  in  favor  of 
the  respondents,  discharging  the  rule,  and  the  relator  appealed. 

The  relator,  in  the  main,  has  made  g'xid  by  proof  the  allegations  of  his 
petition.  The  officers  of  the  company  were  willing  to  let  him  see  the 
last  balance  sheet  or  statement  they  had  made  ;  but  would  not  permit 
him  to  sec  the  cash  book,  the  journal,  or  the  ledger,  by  means  of  which 
i»e  contends  he  could  have  ascertained  whether  the  balance  sheet  was 
correct  or  not-     The  resptmdents  Insist  that  tho  relator  has  no  such 
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right  as  he  oontenda  for,  and  refer  to  the  clause  of  the  charter  which  de- 
clares that  "  all  the  powere  of  the  corporation  stiall  be  exercised  by  & 
boaiii  of  directors."  They  refer  to  the  Ci^-il  Code,  article  05:  "  The 
statutes  and  regulations  which  corporations  enact  tor  their  poUce  and 
disciphne  are  obligatory  upon  all  their  respective  members,  who  are 
bound  to  obey  them."  The  case  quoted  from  8  Sargent  &  Bawle,  p.  505, 
decided  by  the  Supreme  Court  of  Pennsylvania,  announces  only  thesame 
authority  and  power  to  exist  in  trustees  of  a  certain  corporation  that  are 
iiasertod  by  the  chartar  of  the  Bienville  Oil  Worlts  Company  to  exist  in 
its  board  of  directors.  In  Angel  on  Corporations,  pp.  428  to  441,  it  is 
laid  down  that  a  mandamus  will  not  be  issued  to  compel  the  custodian 
of  corporate  documents  to  allow  an  inspection  or  copies  to  be  taken,  un- 
less a  clear  right  is  shown  and  some  just  or  useful  purpose  is  to  be 
cIToftPcJ.  To  this  effect  seem  the  principles  announced  in  the  Englisb 
case  principally  relied  upon  on  the  part  of  the  respondents  :  the  case  of 
Bex  vs.  the  Master  and  Wardens  of  the  Merchant  Tailors'  Company, 
2  Barnwell  and  Adolphus,  115,  22  Eng.  Com.  Law  Reports,  40.  In 
that  case  a  number  of  the  corporators  who  were  dissatisfled  with  the 
management  of  the  company  appointed  a  committee  of  their  body  to 
oxamiue  into  its  afiairs.  They  called  upon  the  clerk,  who  refused  to  ex- 
hii)it  the  books  and  papers  of  the  company  ;  whereupon  the  corporation 
and  the  clerk  were  called  upon  to  show  cause  why  a  mandamus  should 
not  bo  granted  commanding  them  to  permit  those  individuals,  their 
agento,  at  all  seasonable  times  to  inspect  and  take  copies  of  all  records, 
books,  papers,  and  muniments  belonging  to  the  company  or  relating  to 
the  affairs  thereof.  AHi:iavit8  alleging  a  belle/  of  misappropriation  of 
funds,  violations  of  the  charter,  and  other  abuses  were  presented,  and 
the  relotors  dosed  their  application  by  sajing  that  they  hod  no  other 
wish  in  desiring  an  inspection  of  said  charter,  by-law*,  and  other  docu- 
ments, than  to  sec.  on  the  part  of  a  body  of  the  members  by  whom  they 
were  authorized  to  act,  how  their  joint  funds  were  disbursed  and  that  the 
legal  rights  and  privileges  of  the  membei-s  of  the  company  should  bo 
enjoyed  by  them  agreeably  to  their  charters.  Strong  suapicions,  it  seems, 
were  raised  as  to  tiie  good  faith  of  the  parties  making  the  application  for 
jnandamua.  The  clerk  of  the  company  stated  on  oath  that  he  was  in- 
formed and  believed  that  the  demand  was  presented  by  a  small  minority 
of  the  members  ;  that  he  was  also  informed  and  believed  from  the  course 
pursued  that  the  application  was  not  made  botin  jidc.,  but  in  order  to 
furnish  the  parties  indirectly  with  materials,  if  possible,  tor  dioturbing 
the  established  constitiition  of  the  fraternity  and  impugning  the  election 
of  the  govoiTiing  olTicers. 

It  was  upon  this  state  Qt  facts  that  the  court  decided,  in  that  case,  that 
it  "  would  not,  on  the  application  of  members  of  a  corporate  body,  giant 
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a  mandamus  to  iospec-t  the  documents  of  the  corporation,  unless  it 
should  be  ahown  that  such  inspection  was  necessary  with  reference  to 
some  specific  dispute  or  question  pending  In  which  the  parties  applying 
are  interested  ;  and  ttiat  the  Inspection  m-111  then  be  granted  only  to  such 
cileui:  OS  may  bo  necessary  for  the  particular  occasion."  Thornton,  J., 
§iuij :  "  It  is  necessary  that  there  should  be  some  particular  matter  in 
iliaputti  between  the  membeiB  or  between  the  corporation  and  individuals 
in  it ;  there  must  be  some  controversy,  some  specific  purpose  in  respect 
dI  irttich  the  examination  becomes  necessary."  He  proceeds  further  to  say 
that  if,  b  maJcing  the  application,  any  purpose  could  have  been  pointed 
out,  the  parties  showing  they  bad  an  hitoreat  in  the  mutter  in  question, 
the  rule  might  liave  been  granted.tuid  that  the  decision  then  made  would 
not  prevent  a  remedy  in  future,  if  any  grievance  should  be  stated  and  . 
ahowD. 

PBtt«3on,  J,,  said  in  tho  same  case :  "  The  rule  must  l>e  discharged, 
fn>m  the  generality  of  its  terms ;"  but  he  was  far  from  saying  that  there 
may  not  be  instances  in  which  a  corporator  may  apply  for  a  mandamus 
to  inspect  documents  of  the  Iciud  mentioned,  if  he  can  show  a  specific 
BToimd  of  application  and  that  the  granting  of  it  is  necessary  to  prevent 
bissulTering  injury  or  to  enable  him  to  perform  his  duties.  But  some 
langible  objeit  must  be  stated.  In  the  case  of  Hatch  va.  the  City  Bonk, 
1  Bob.  470,  the  plaintiff  allied  himself  to  be  a  stockholder  and  director 
of  the  City  Bank,  and  that  for  purposes  material  to  the  interests  of  the 
institution  and  of  the  public  he  desired  to  examine  the  stock-ledger  of 
thebaidi  and  also  tho  transfer-book,  and  that  on  making  application  to 
llie  president  and  boar<l  of  directors  to  that  effctit  he  was  refused  tho 
privilege  requested  and  denied  access  tfl  the  books  he  desired  to  see.  He 
prayed  for  awrit  of  mandamus  to  compel  a  compUnnco  witli  his  demands. 
The  defendants  answered  that,  conceding  the  plointifTs  ultegatloDs  in  his 
petition  to  be  true  (which  they  did  not  admit),  he  is  not  entitled  to  a  writ 
of  mandamus.  The  defendants  answered,  further,  that  by  the  charter  of 
the  City  Bank  the  entire  management  of  its  aCT'iirs  and  control  of  its 
books  and  property  are  confided  to  n  board  of  dlrectore,  who  administer 
the  same  by  a  majority,  and  who  have  the  right  of  deciding  when,  by 
whom,  and  for  wttat  purpose  the  said  books  shall  be  inspected,  and  that 
the  plaiutiff  has  no  right  in  law  to  demand  the  Inspci-tion  at  his  pleasure 
•>(  thes^d  books.  The  judgment  rendered  Id  this  case  was  in  favor  of 
the  defendants,  reversing  the  judgment  appealed  from  and  diachargiDg 
the  rule.  The  decree  was  not  concurred  in  by  a  mnjoiity  of  the  mem- 
Iwrs  of  the  court ;  one  of  the  Judges  was  interested  in  the  case,  and 
another  was  absent  on  accomit  of  sickness.  Judges  Bullard  and  Gar- 
land were  of  the  same  opinion,  from  which  Judge  Martin  dissented  and 
delivered  a  long  and  el^on^to  dissenting  opinion,  maintaining  tho  right 
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light,  unless  it  is  taken  away  by  some  provision  ot  the  charter  or  some 
law  or  by-law  o(  the  corporatioa"  There  is  notliing  in  the  record  that 
deprives  the  relator  of  this  light  But  he  has  no  gi'eater  right  tiiau  a 
partner  in  this  respect,  and  it  oan  not  be  sucvesstully  urged  that  a  part- 
ner can,  without  the  consent  of  his  partners,  send  a  third  person  as 
ageiit  to  examine  the  bool<s  of  the  partneiship.  The  atfeirs  of  a  part- 
nership or  corporation,  as  contained  in  their  boolu,  are  private,  and  not 
to  be  linonn  except  by  consent,  or  where  the  production  ol  the  booka  in 
court  becomes  necessary. 

I  therefore  dissent  to  the  order  as  to  the  agent  of  relator. 

Mr.  Justice  Morgan  eoueurs  in  this  dissenting  opinion. 


Jean  Berthin  et  al.  vs.  Crescent  City  Live-Stock-Laxdiso  ani> 
SLAfdHTEB- House  CaiiPAsr,  asd  Said  Compasv  vs.  F.  Frelot  &  Co. 
ET  AL.    Consolidated  fou  Trial  in  This  Coitit. 

Oinslderins  BPrtlcinB  onp. three,  lour.  flvi;.  o(  act  iiH  of  the  orts  of  ihbb,  which  Btaluto 
i-rentes  tho  dotondant  oonipftny,  and  eonfera  all  thi'  rishtB  UDd  frnnehlaes  it  en- 
joys, und  oouBlderlna  that  pnrt  ot  the  tillo  nf  the  not  whioh  declaree  one  of  its 
efteets  to  be.  "to  locate  the  Block -lamlintr  and  alawchler- houses."  the  ooDcIusion 
Is,  that  tho  location  ot  stock-landin»{s  and  alaufjlitur- houses  eoutemplateii  by 
this  slatuto  was  a  permanent  and  not  a  temporHry  location :  that  the  corporation 
hod  no  authority  to  move  the  itrand  BlauKbter-bouio  which  It  erected,  pursuant 
to  tho  third  soetion  ot  this  act.  from  the  rJKht  bank  to  the  left  bank  of  the  river : 
that  while  it  baa  the  rieht  to  establiah  as  many  slauKhter-houBes  as  may  be 
neceasary,  thu  corporation.  havinK  located  and  establlahed  tbe  Brand  slauichter- 
house  roquired.  on  a  condition  precedent  to  the  enjoyment  of  the  Cranchises  con- 
ferred by  said  act  No.  lis,  hud  no  riaht  to  close  it  or  remove  fHoanotllor  locality, 
because  It  was  a  lawful  place  for  plaintltl  to  pursue  his  occupation,  and  defend- 
ant has  no  ritcht  Co  close  it  and  compel  him  to  go  to  another  place. 

After  Belocting  this  locality,  and  oompellioa;  the  butchers  to  repair  to  it,  the  defend- 
ant. In  the  absence  of  an  exprcia  power  In  the  statute,  will  not  be  permitted  to 
compel  them  to  discontinue  their  business  at  this  iilace.  and  follow  Che  corDortL- 
tiiiu  to  Buuh  other  locality  as  Its  jndeuient  6r  csjiricc  may  dictate.  The  Intenliou 
of  the  statute  was  not  to  confer  this  arbitrary  pon'er  upon  the  corporation.  Its 
malnobiectwas  to.protert  the  health  ot  the  city  of  New  Orleans  by  reouirlnfc  the 
sInuffhterlnR  of  animals  to  bo  done  within  the  desiicnated  limits  and  at  one  or 
more  slaaRhter-houBeB  for  convenience  of  inspection  by  the  proper  olTlcer:  and 
tho  corporation  was  Invested  with  certain  franehlHes,  provided  it  located,  erected. 
and  oponod  to  public  use  by  the  llrst  day  or  June,  iMfl,  n  grand  slaUKhter-house 
ot  BufBeient  capacity  to  accommodate  all  butchers,  and  In  which  to  slaughter 
Hvo  hundred  animals  per  day.  This  slaiiBhter-house  tlie  statute  clearly  reuuires 
to  bu  kept  open :  and  tho  plaintiff  was  entitled  to  the  injunction  whlcb  he  suod 
out  in  the  court  below. 

APPEAL  from  the  Eighth  District  Court,  parish  of  Orleans.  Dibble, 
J.  E.  E.  Wctglnnglon,  Cotton  &  Levij,  William  Grant,  E.  T.  &  E.  J. 
Fflloiven,  and  S.  Belden,  for  plaintiffij  and  appellant<i  in  the  coses  of  Ber- 
thinetal.  vs.  Slaughter-House  Company.     Semmes  &  Moll,  John  Ray, 
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mil  A  Voorhieg,  for  defendaDt  and  appellant.  Semmes  £  Afott,  for  pl^n- 
ttlT  in  the  c&se  of  Slaugbter-Houee  vs.  Frelot  et  al.,  one  of  the  consoli- 
fLated  cases.  S.  Belden,  E.  K.  WanSunrfion,  and  Cotlan  £  Levy,  tor  de- 
Feadaots. 

WiLi,  J.  FlalatifT  alleges  that  he  te  by  occupation  a  butcher  and  Is 
eogBged  in  slaughtering  animals  for  food  in  the  parishes  of  Orleans, 
Jefferson,  and  St.  Bernard;  that  by  virtue  of  act  IIB  of  the  acta  of  1869, 
known  as  the  Slaughter-House  Act,  petitioner  and  all  others  engaged  in 
staugbtering  animals  in  said  parisheB  were  lequired  under  penalty  to 
slaughter  at  such  place  as  might  be  located  by  the  Slaughter-House 
Company  under  the  requirements  and  restrictions  of  said  luw;  that  said 
rompany  located  their  stocit-landing  and  slaughter-house  on  the  right 
l»al[  of  the  Mississippi  river  in  the  parish  of  Oriesne,  below  the  present 
<i^C  of  Moi^ao's  Opelousas  and  Texas  Bailroud;  tliat  said  company 
intended  to  have  completed  said  stoelc-landing  and  slaughter-house  on 
orbefore  the  first  of  June,  1BG9,  and  at  said  date  of  its  pretended  eomple- 
tioQ  required  the  slaughtering  of  all  animals  intended  for  food  in  the 
poriebes  of  Orleans,  Jefferson,  and  St  Bernard  to  be  done  at  said  place 
trom  said  date. 

Petitioner  represents  that  in  obedience  to  law  he  did  his  slaughtering 
in  said  place;  that  he  is  vested  by  law  with  the  right  to  continue  his 
business  of  slaughtering  upon  the  site  or  place  located  by  said  company, 
untbe  right  bank  of  the  river  as  aforesaid;  that  said  company  has  re- 
moved many  things  necessary  for  the  slaughtering  of  auimais  from  said 
slaughter' ho  use  to  what  is  known  as  the  Cavaroc  Slaughter-House,  lo- 
'■ateJ  on  the  left  bank  of  the  Mississippi  river,  just  below  tho  United 
States  Barracks;  and  that  said  company  is  about  to  remove  all  facilities 
for  slaughtering  at  said  place  and  to  tear  down  the  buildings  and  to 
wmpel  the  abandonment  of  slaughtering  at  said  plac«.  Ho  avers  that 
said  acts  are  in  direct  violation  of  law  aod  of  tho  right  of  petitioner  to 
slai;ghter  in  said  slaughter-house  and  be  provided  .with  every  facility 
for  slaughtering  and  transporting  the  meat  across  the  river  to  market. 
He  claimed  damages  ia  the  sum  of  ilve  thousand  dollars,  aud  prayed 
(or  an  injunction,  which  was  granted  by  the  court 

The  answer  alleges  that  in  compliance  with  the  requirement  of  tlie 
ibirJsecti'',n  of  the  act  mentioned  in  piaintifTspetitioD,  being  act  118  of  the 
arctsofl869,;hisrespondentlocatedandei'ectedaslaughter-liouse,  suchas 
is  prescribed  in  said  third  section,  at  the  place  mentioned  in  the  petition, 
iin  the  right  bank  of  the  Mississippi  river;  that  subsequently  and  long 
yrior  to  ttie  institution  of  this  suit,  this  i-espondent,  at  the  request  and 
solicitation  of  nearly  all  the  butchers  engaged  in  business  in  the  parish 
of  Orleans,  located  and  opened  another  slaiigiiter-housc  on  the  left 
hank  of  the  Mississippi  river  at  the  Cavaroe  plantation,  as  described  in 
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the  petition;  Uiat  said  C!avaroo  Slaiighter-Houae  is  in  all  respeets  of  the 
dimensions  required  by  the  statute  for  the  aecomniodation  of  all.buteh- 
ere,  and  of  the  capacity  to  enable  them  to  slaughter  five  hundred 
animals  per  day;  that  in  consequence  of  the  Cavaroo  Slaughter- House 
being  ample  and  sufficient  for  all  thp  purposes  contemplated  bj'  law  and 
of  its  superior  advantages  and  conveniences  for  the  business  of  tile 
butchers,  the  slaughter-house  on  the  right  bank  was  nearly  deserted. 
and  it  became  unnecessary  to  keep  it  up  for  the  convenience  of  the  pal>- 
lio;  and  this  r^pondent  has  therefore,  in  the  esereise  of  its  legal  rights, 
determined  to  close  up  said  slaughter-house  on  the  right  banl(  of  the  river, 
and  was  engaj?ed  in  removing  the  facilities  and  appliances  necessary  tn 
the  slaughtering  business  until  arrested  by  this  suit.  Respondent  avora 
that,  under  said  act  118,  the  right  of  locating  and  erecting  slaiighter- 
liousea  at  any  point  within  the  designated  limits  is  conferred  on  respond- 
ent, and  tlie  right  of  changing  the  location  or  abandoning  one  slaughtor- 
house  and  erecting  another  at  the  option  of  this  respondent  is  also 
granted,  subject  to  the  duty  of  always  having  in  operation  adequate 
slaughter-house  accommodations  an  prescribed  by  law.  Bespontlent 
further  avers  that  plaintiff  has,  in  violation  of  said  act  118,  slauplitered 
animals  intended  for  food  in  other  places  than  at  the  slaughter-house 
of  respondent,  thereby  incurring  tlic  penalty  prescribed  in  said  act,  of 
two  hundred  and  fifty  dollars  for  each  animal  so  slaughtered;  that  the 
aggr^ate  amount  of  penalty  so  incurred  is  fifty  thousand  dollara,  for 
whicn  judgment  is  prayed  in  reconvention.  Respondent  also  prayed  for 
an  injunction  against  plaintiff,  which  was  not  granted. 

At  the  trial  the  court  below  rejected  plaintifTs  demand  and  diesolveil 
tlie  injunction;  it  also  rejected  respondent's  reconvention al  deniniici  and 
refused  its  application  for  an  injunction. 

From  this  judgment  plaintiff  has  appealed,  and  respondent,  joining  iu 
tlie  appeal,  praj-s  an  amendment  in  regard  to  the  reonventional  demand 
and  the  injunction  prayed  for  in  the  answer. 

The  important  inquiry  in  this  case  is  a  question  of  law.  Had  the  re- 
spondent the  r^ht  to  change  the  location  of  the  grand  slaughter-house 
which  it  located  and  erected  prior  to  the  first  day  of  June,  18C9,  pursu- 
ant to  the  requirement  of  said  act  118,  and  which  was  a  condition 
precedent  to  the  enjoyment  of  the  monopoly  and  franchises  conferred 
by  said  act  ?  Had  said  corporation  the  right  to  abandon  the  location 
and  tear  down  the  slaughw^r-house  on  the  right  bank  of  tlie  rh'er  and 
establish  as  a  substitute  the  Cavaroc  Slaughter -Ho  use,  situated  on  the 
left  bank  of  the  river  l>elow  the  Ban-acks? 

The  solution  of  this  question  will  require  an  examination  of  sevemi 
sections  of  act  No.  118  of  the  acts  of  1869,  the  statute  creating  tlie  de- 
fendant company  and  conferring  all  the  rights  and  franchises  it  enjoys. 
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Section  one  providee  that  after  the  first  of  June,  1869,  it  shall  be  un- 
luvtul  to  land,  keep,  or  slaughter  any  cattle,  beeves,  calves,  sheep,  swine, 
(IF  other  ftnimftls  at  any  place  within  the  parishes  of  Orleans,  Jefferson, 
nndSt  Bernard,  except  that  the  Crescent  City  Live-Stock-Landing  and 
8laugbt«r-House  Company  may  establish  themaelves  at  any  point  or 
plsi*  hereinafter  pro%'ided;  and  aaid  section  provides  a  penalty  against 
iny  pereoQ  doli^  business  or  doing  any  act  in  contravention  thereof. 

Section  three  provides  "that  said  company  or  corporation  ia  hereby 
aulhorized  to  establish  and  erect  at  its  own  expense,  at  any  point  or 
place  on  the  east  bank  of  the  Mississippi  within  the  parish  of  St.  Ber- 
nard or  in  the  corporate  limits  of  the  city  of  New  Orleans  below  the 
Coited  States  Barracks,  or  at  any  point  or  place  on  the  west  bank  of  the 
MisGisaippi  river  below  the  pi-esent  depot  of  the  Now  Orleans,  Opelousas, 
iind  Great  Western  Bailruad  Company,  wharves,  sheds,  yards,  and 
buildings  necessary  to  land,  stable,  shelter,  protect,  and  presen'e  all 
kiads  of  horses,  mules,  cattle,  and  other  animals  from  and  after  the 
time  such  buildings,  yards,  etc.,  aro  ready  and  complete  for  business 
and  notice  thereof  is  given  in  the  ofHcial  journal  of  the  State;  and  the 
mi  Crescent  City  Live -Stock -Landing  and  Slaughter-Howse  Company 
shall  have  the  sole  and  eselusive  privilege  of  conducting  and  cariytng 
oil  the  Uve-stock  landing  and  slaughter-house  business  within  the  limits 
and  privileges  granted  by  the  provisions  of  this  act,  and  cattle  and  other 
animals  destined  tor  sale  or  slaughter  in  the  city  of  New  Orleans  or  its 
I'DTirons  shall  be  landed  at  the  live-stock  landings  and  yards  ol  said 
rompany,  and  shall  be  yarded,  sheltered,  and  protected,  if  necessary,  by 
said  company  or  corporation."  This  section  further  provides  certain 
(I'fls,  aad  also  tor  the  collection  of  certain  charges,  and  it  prescribes  a 
penalty  for  the  violation  of  its  provisicine.  It  also  declares  as  follows: 
"The  company  shall,  before  the  first  of  June,  1869,  build  and  complete 
a  grand  slaughter-house  of  sufficient  capacity  to  accommodate  all 
butchers  and  in  which  to  slaughter  five  hundred  animals  per  day;  also, 
that  a  sutBcient  number  of  sheds  and  stables  shall  be  erected  belore  tho 
date  aforementioned  to  accommodate  all  the  stock  received  at  this  port, 
all  of  which  to  be  accomplished  before  tho  date  fixed  tor  the  remo%'al  of 
the  stock-landing  aa  provided  for  in  the  first  section  of  this  act,  under 
penalty  of  a  forfeiture  of  their  charter." 

Section  four  provides  "  that  the  said  company  or  corporation  is  hereby 
authorized  to  erect  at  its  own  expense  one  or  more  landing-places  lor 
llTe  stock,  as  aforesaid,  at  any  points  or  places  consistent  with  the  pro- 
visions of  this  act,  and  to  have  and  enjoy  from  the  completion  thereof, 
and  after  the  first  day  of  June,  1869,  the  exclusive  privilege  of  having 
landed  at  their  wharves  and  landing-places  all  animals  intended  for  dale 
i>i  slaughter  in  the  parishes  of  Orleans  and  Jefferson,  and  are  hereby 
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also  authorized  (in  connection)  to  erect  at  its  own  expense  one  or  more 
slaughter-houses  at  any  points  or  places  consistent  with  the  pro\l8ionB  ot 
this  act,  and  to  hare  and  enjoy  from  the  completiOQ  thereof,  and  alter 
the  first  day  of  June,  1869,  the  exclusive  privilege  ot  ba\ing  siau^^teretl 
therein  all  animals  the  meat  of  which  is  destined  for  sale  In  the  parishes 
of  Orleans  and  Jefferson." 

Section  five  provides  "  that  whenever  said  slaughter-houses  and  acces- 
sory buildings  shall  bo  completed  and  thrown  open  for  the  use  of  the 
public,  said  company  or  corporation  Bhall  immediately  give  public  no- 
tice ol  thirty  days  in  the  ofadol  journal  of  the  State,  and  within  said 
thirty  days  notice,  and  within  and  from  and  after  the  first  day  of  June, 
I8(>9,  all  other  atocic-Iariditigs  and  slaughter-houses  within  the  parishes 
of  Orleans,  Jefferson,  and  St  Bernard  shall  be  dosed,  and  it  will  no 
longer  be  latvful  to  slaughter  cattle,  hogs,  calves,  sheep,  or  goats,  the 
meat  of  which  is  intended  for  sale  within  the  parislies  aforesaid,  under 
penalty,"  etc. 

Considering  the  foregoing  provisions  and  that  part  of  the  title  o(  the 
act  wliich  declares  one  of  its  objecto  to  be  "  to  locate  the  stoclc- Ian  dings 
and  slaughter-houses,"  our  cDuclusion  is  that  the  location  of  stock- 
landings  and  slaughter-houses  contemplated  by  this  statute  was  a  per- 
manent and  not  a  temporary  location;  that  the  corporation  liad  no  au- 
thority to  move  the  grand  slaughter-house  which  it  erected  pursuant  tn 
the  tAiird  section  of  tiiis  act  from  the  right  lianlc  to  the  left  tmnk  of  the 
river;  that  while  it  has  the  right  to  establish  aa  many  slaughter-houses 
as  may  bo  necessary,  the  corporation  having  located  and  established 
the  grand  slaughter-houae  required  aa  a  condition  precedent  to  the  en- 
joyment of  the  franchises  conferred  by  said  act  118,  having  thrown  it 
open  to  public  use  and  published  the  required  notices  in  the  ofBeial 
journal,  and  having  compelled  plaintiff  and  all  other  butchers  to  repair 
to  this  slaughter-house  to  pursue  their  occupation,  had  no  right  to  close 
it  or  remove  it  to  another  locality,  because  this  was  a  lawful  place  for 
plaintiff  to  pursue  his  occupation,  and  defendant  had  no  right  to  close 
it  and  compel  him  to  go  to  another  place. 

The  moment  defendant  opened  this  slaughter-house  in  the  exercise  of 
a  power  conferred  by  the  statute,  it  became  as  lawful  a  place  for  slaugh- 
tering and  &%  permanent  as  if  that  building  and  that  locality  had  t>een 
specially  designated  in  the  statute.  It  was  a  place  where  the  act  author- 
ized the  butchers  to  pursue  their  business,  and  where  the  defendant  had 
stipulated  and  agreed  to  furnish  the  necessary  lacilltJcs  and  accommo- 
dations for  slaughtering.  After  selecting  this  locality  and  compellii^ 
the  butchers  to  repair  to  it,  the  defendant,  in  the  absence  of  an  cxpreae 
power  in  the  statute,  wilt  not  bo  permitted  to  compel  them  to  discon- 
tinue their  business  at  this  pla;'o  and  follow  the  corporation  to  such- 
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other  Ideality  as  its  Judgment  or  caprice  may  dictate.  The  intention  of 
the  statute  was  not  to  confer  this  arbitrarj-  power  upon  the  corporation. 
Its  main  object  was  to  protect  the  health  of  the  city  o(  New  Orleans  by 
requiring  the  Blaughtering  of  animals  to  be  done  within  the  des^ated 
limits  and  at  one  or  more  slaiighter-houBes  for  convenience  of  inspection 
bj  the  proper  ofBcer;  and  the  corporation  was  invested  with  certain 
friDchises  provided  it  located,  erected,  and  opened  to  public  use  by  the 
Srst  day  of  June,  1869,  "  a  grand  slaughter-house  ol  eufilclent  capacity 
to  accommodate  all  butchers  and  in  which  to  slaughter  five  hundred 
aaimals  per  day."  •  •  •  This  slaughter-house  the  statute  dearly  re- 
quires to  he  Icept  open,  and  the  plaintiff  was  entitled  to  the  injunction 
whkh  he  sued  out  In  the  court  below.  The  record  does  not  disclose  n 
rase  entitling  the  plaintiff  to  damages. 

The  reconventional  demand  and  the  injunction  applied  for  by  defend- 
ant can  not  be  allowed. 

It  is  therefore  ordered  that  the  Judgment  herein  be  annulled,  and  it  is 
decreed  d»at  the  injunction  herein  be  made  perpetual,  and  that  defend- 
snt  be  required  to  re-opeo  the  slaughter-house  on  the  light  baok  of  the 
Mississippi  river  and  afford  plaintifr  and  other  butchers  all  necessary 
[sdlities  and  accommodations  tor  pursuing  their  occupation. 

It  ia  further  ordered  that  the  defendant  pay  coats  in  both  courts. 


iSoBOiX,J.,  diKsetitini).  The  question  of  importance  in  this  case  is 
whether  the  defendants  had  the  right  to  remove  their  slaughter-hoiise 
from  one  bank  of  the  river  to  the  other. 

It  seems  to  me  tliat  this  question  is. answered  by  the  third  section  of 
the  act  known  as  the  Slaughter- House  Act,  which  provides  "that  said 
mmpany  or  corporation  is  hereby  authorized  to  establish  and  erei-t  at  its 
own  espense,  at  any  point  or  place  on  the  east  bank  of  the  Mississippi 
river  within  the  paiish  of  St.  Be!nard  or  within  the  corporate  limits  of 
the  city  of  New  Orleans  loelow  the  United  States  Barracks,  oral  any 
point  or  place  on  the  west  bank  of  the  MiBsisaippi  river  below  the  depot 
of  the  New  Orleans,  Opelousas.  and  Great  Western  Eailroad  Company, 
wharv'es,  stables,  sheds,  yards,  and  buildings  necessary  to  land,  stable, 
shelter,  protect,  and  preserve  all  kinds  of  hoi-ses,  mules,  cattle,  and  other 
Mimais,"  etc. 

Plaintifr  contends  that  having  erected  a  slaughter-house  on  the  right 
bank  of  the  river,  defendants  can  not  tear  it  down  or  remove  it  to  the 
left  bank.  In  my  opinion  there  ia  nothing  in  the  aet  which  j  uetifies  this 
poeitJML  There  is  nothhtg  in  the  act  which  prohiiaits  them  from  remov- 
ing from  one  baak  of  the  river  to  the  other;  nothing  which  declares  that 
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oace  established  theii'  slaughter-house  on  the  right  or  left  bank,  they 
ehail  contiaue  it  where  first  established  for  aay  st3,ted  length  of  time. 

I  can  understand  that  if  the  defendants  had  indut'cd  the  plaintiff  to 
believe  that  the  slaughter-house  which  they  had  erected  waa  to  be  per- 
inauently  located  there,  and  he  had  gone  to  any  espenae  in  order  to  en- 
able him  to  carry  on  his  business  at  that  placo,  and  the  slaughter- 
house was  removed  without  good  reasons  tiLcrefor,  that  the  defendants 
would  be  liable  to  him  in  damages.  But  it  seems  to  me  that  the  de- 
fendants' right  to  remove  from  one  side  of  the  river  to  the  other,  within 
the  territorial  limits  designated  in  the  act,  is  clear  and  distinct 

I  therefore  dissent  from  the  opinion  of  the  majority. 

Rehearing  refused. 


No.  G119. 
Patrick  Hiouiss  vs.  C.  C.  Haley. 

ThiH  <TiBO  beiua  before  this  court  in  .Vpril.  IMI,  was  remanile  J  witli  illrcL-tlou  to  the 
<llHtrirl  judKC  ti>  hear  tlic  te»(imony  otturud  bv  iilaiutill  uu  hie  motion  for  n  aew 
trial.  TliiB'ieL-readU-eHtOit  this  court  of  iuriadiotioii  nod  i.lnoed  the  casp  iK-t.ini 
tlio  court  noun  tor  the  purjioso  of  bearing  evidence  mid  trylnc  Hie  motion  f  or  n 
new  trial.  Tliia  trinl  waasubsuciuently  hod.ucuirding  toHieilireGtioDtroiu  thix 
wurt.tliottstiuiony  heard,  tuund  ineffective,  an li  the  rule  fur  u.  now  trial  dis- 
I'hurRcd. 

Instenil  of  tnkinR  an  Rvpeal  from  the  final  iadgmcut  on  Ibc  nicrltH  ntter  the  din- 
chikrffeot  thenlle  tor  anew  trial,  tbe einiDxel  of  plalntiCt  an d  defendant  HKrccil 
toBHlimlt  thpeoa.>onthorecordon  die  in  this  court  when  the  judament  of  Ajiril, 
iMi.wBsn'ndered.  no  time  brlnff  Died  for  said  submiBBjon.  The  matter  wns 
delare^  lor  il.«re  thiin  twelve  montba,  and  was  aCKlectoU  on  account  of  the  iU- 
health  of  plalntlffH  counsel. 

llnlutifluow  talteBarulcoudefcndoiittoBlioweausen-hythoaEroeiQcnt  should  not 
bo  carried  Into  efloet  and  the  cbbo  suhmltted  on  the  old  record  on  flli;  In  tbis 
iwurt  at  the  time  the  case  whs  decided  in  Api-il.  !»'>*.  Bui  when  that  decision  waa 
roudo rod.  this  court  was  <livest?d  of  iurisilictiiiu,  and  the  on«c  TiiwBcd  as  fully 
uadcr  the  control  of  the  diatriM  court  an  if  no  npi.cal  had  l>een  taken. 

Miiro  than  one  year  has  elapsed,  and  there  has  been  no  order  of  appeal  grantea  by 
Ihejudgeinobondh.iBbPenfllMl,  andnotrauS'Tlpt.  -VssuininK  thai  the  UKrc.-- 
ment  ot  eonnHi^l  eouUl  be  eubstituted  fcr  Hn  order  of  appeal  and  bond,  no  action 
has  been  taken  thereon  within  the  time  allowed  for  the  eiereise  of  the  rlaht  of 
an  appeal.  The  aereeinent  of  counsel  can  not  vest  this  court  witli  iurlsdti^lon 
of  a  case  in  the  absenee  ot  an  order  of  appeal  and  an  appeal  bond.  The  Code  of 
Proi-tiee  points  out  the  form  to  be  pursued  to  transfer  jurisdiction  from  tho 
interior  courts  to  tho  Supreme  Court,    The  rule  niUBl  be  dlBchargeil. 

ON  plaintlfTs  motion  that  defendant  show  cause  at  the  time  fixed  why 
the  agreement  to.  submit  the  above  entitled  case  should  not  be  eub- 
mitted  on  the  briefs  now  on  file  and  to  be  filed  within  ten  days.  Bays 
*  -Vcir,  for  plaintiff.    J.  Lifii)^ston,  for  defendant 

WvLV,  J.  In  April,  1874,  this  case  was  before  this  couit  and  the  judg- 
ment was  annulled  and  reversed,  and  th^  case  i-emandod  with  direction 
to  the  district  judge  to  hear  the  testimony  offered  by  plaintilT  on  his  mo- 
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don  for  a  new  trial  on  the  ground  that  the  jui-y  had  boen  improperly  in- 
(lueiwed.  See  the  case  reported  Id  26  An,  3C8,  This  decree  divested 
this  court  of  jucudietjon  and  plueed  the  case  before  tlie  court  a  qua  for 
the  purpose  of  bearing  evidence  and  trj-ing  the  motion  for  new  trial. 
Tto  trial  was  subsequently  had,  and  the  mover  failed  to  establish  the 
duugc  that  the  jury  had  been  improperly  influenced,  and  the  court 
therefore  discharged  the  i-ulo  lor  a  new  tiial.  Instead  of  taking  an  ap- 
peal from  the  final  judgment  on  the  merits  after  the  rule  for  new  trial 
TO9  liiscnarged,  the  counsel  for  ploiutitf  and  defendant  agreed  to  submit 
th«  rase  on  the  record  on  file  in  this  court  at  the  time  the  judgment  of 
ipril,  187-1,  was  rendered. 

\o  time  waa  fixed  within  which  said  submission  of  the  case  should  bu 
made.  The  matter  was  delayed  fur  more  than  twelve  mouths,  and  was 
neglected  on  account  of  the  ill-hcaltli  of  plaintiffs  counsel. 

Plaintiff  now  takes  a  rule  on  defendant  to  show  cause  why  the  agree- 
meat  should  not  be  carried  into  effect  and  the  cose  subii)itte<l  on  the  old 
record  on  flip  in  this  court  when  the  cose  was  decided  in  April,  1874. 

When  the  decision  of  1874  was  rendered  this  court  was  divested  of 
juriftdictioa,  and  the  case  passed  as  fuUy  under  the  control  of  the  district 
rourt  as  if  no  appeal  hod  been  taken.  Now,  what  gives  this  court  juris- 
diction? More  than  one  year  has  passed  and  there  has  been  no  order  of 
appeal  granted  by  the  judge,  no  bond  has  been  flleil,  and  no  transcript 
iaa  been  llled.  la  the  judgment  of  the  court  below  to  stand  forever? 
Assuming  that  the  agroonient  of  coimael  could  be  substituted  for  an  or- 
der of  appeal  and  bond,  no  action  iias  been  taken  thereon  witliiu  the 
time  allowed  for  the  eicrdao  of  the  light  of  on  appeal. 

But  the  agreement  of  counsel  can  not  vest  this  court  with  jiuisdiction 
of  a  case  in  the  abeence  of  an  order  of  appeal  and  an  appeal  bond.  See 
the  cases  of  Dupre  vs.  IJoiiton,  23  An.  54-'};  Norris  vs.  Warren,  22  An. 
US;  Louisiana  State  Baidc  vs.  Buri-ow,  24  An.  27l>;  Moore  vs.  Simms,  21 
i.a.m. 

The  Code  of  Practice  points  out  the  fonn  to  be  pursued  to  transfer 
iuiisdielion  from  the  inferior  court  to  the  Supreme  Court. 

It  is  therefore  ordered  that  the  rule  herein  be  diseliarged  at  the  costs 
ot  the  mover. 


LiDELiNo,  C.  J.,  d'titdcnUiin.  I  am  constrained  to  dissent  in  this  case. 
TPheothis  case  was  before  this  court  tlie  judgment  was  aumiUedand 
m-«rml,  and  the  case  was  remanded  on  the  ground  that  the  court  a  qua 
should  have  received  evidence  on  the  motion  for  new  trial.  This  court 
never  passed  upon  the  merits  of  the  case.  After  the  case  was  returned 
to  the  lower  court  the  new  trial  was  refused,  and  tliereupon,  to  save 
21 
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time,  trouble,  and  expense.  It  was  agreed  that,  without  any  further  ac- 
tion on  the  part  of  the  district  court,  the  ease  might  be  submitted  to  this 
court  on  the  record  already  filed  in  this  eourt.  I  can  not  imagine  trhy 
this  agreement  is  not  valid.  All  agreements  may  be  made  which  are  not 
prohibited.  I  know  of  no  law  forbidding  such  an  agreement.  Certainly 
no  article  of  the  Code  of  Practice  forbids  it.  Nor  has  this  court  ever 
decided  that  parties  could  not  make  an  agreement  like  the  one  in  ques- 
tion. The  cases  cited  are  not  in  point.  In  Moor©  et  al,  vs.  Simms,  21 
An.  649,  it  was  decided  that  an  a^darit  of  a  digtrict  judfjf  that  an  order 
of  appeal  had  been  granted  was  not  suffleient  to  maintain  the  appeal — 
that  not  bebg  the  way  to  prove  such  fact. 

In  Norris  vs.  Warner,  22  An.  468,  it  was  decided  that  "  the  entry  that  a 
motion  for  appeal  was  filed,  does  not  show  that  it  was  granted." 

In  Dupre,  etc.,  vs.  Mouton,  it  was  decided  tliat  an  agreement  entered 
on  the  minutes  of  the  court,  before  jiidgmcnt,  giving  to  either  party  a 
devolutive  or  suspensive  appeal  from  such  judgment  as  might  be  ren- 
dered by  the  Judge  who  had  the  case  under  advisement,  was  not  an  aji- 
peal.    23  An.  543. 

In  the  case  of  the  State  Bank  of  Louisiana  vs.  D,  N.  Barrow  et  nl.,  24 
Ad.  276,  it  was  said;  "We  also  find  the  agreement  of  counsel  that  one 
transcript  shall  be  made  for  the  two  appeals  taken  in  this  ease,"  and  it 
was  held  that  "as  neither  of  the  appeals  has  been  perfected,  one  for 
want  of  an  appeal  bond,  the  other  for  want  of  an  order  of  appeal,"  the 
appeal  had  to  be  dismissed.  It  is  true,  in  that  case,  it  was  said  that  oon- 
sent  eould  not  g^ve  jurisdiction,  but  it  was  an  tilAter  dictum. 

The  ease  under  consideration  is  very  different  from  the  above  eases. 
From  the  judgment  of  the  lower  court  an  order  for  an  appeal  n-as  rcgi(~ 
iarhj  obtained,  and  the  transcript  of  appeal  was  duly  filed  in  thia  court, 
but  the  case  was  remanded  on  an  exception,  as  already  stated.  After 
the  appellant  had  failed  to  obttiln  the  advantage  expected  by  that  excep- 
tion, the  agreement  to  submit  the  case  on  the  record  filed  was  entered 
into.  If  any  valid  objection  could  be  urged  against  the  submission  un- 
der that  agreement,  it  would  be  that  the  appeal  was  prrmoliire,  as  no 
judgment  had  been  rendered  by  the  court  a  qua,  the  former  judgment 
having  been  annulled  and  reversed.  But  I  can  not  appreciate  the  force 
of  the  objections  urged  against  the  validity  of  the  agreement  of  the  par- 
ties to  submit  to  thia  court  the  determination  of  their  dispiites  on  a 
record  which  contained  a  judgment  and  an  order  of  appeal,  even  though 
that  judgment  had  been  technically  reversed  for  the  purposes  stated.  It 
would  be  a  vahi  thing  to  require  the  judge  to  render  anew  the  same 
Judgment,  and  take  another  order  of  appeal,  and  file  a  new  transcript  of 
appeal  in  this  court,  in  order  to  enable  this  court  to  decide  the  ease. 
Litigants  ought  not  to  be  required  to  do  a  vain  thing.    But  I  understand 
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the  only  objection  urged  by  counsel  tor  appellee  is  that  the  case  was  not 
aubmitted  in  time.  No  time  is  speeifled  within  which  the  case  was  to  be 
stUmutted,  but  if  the  delay  were  unreaEonably  long,  the  appolleo  was  at 
least  as  much  in  fault  as  the  appellant  Nothing  pre\-ented  him  fron) 
submittliig  the  case  if  he  bad  chosen  to  do  so.  Besides,  the  illness  of 
the  appellant's  counsel  was  an  an  excuse  for  hia  delay  In  submitting  It. 
I  think  that  justice  requires  that  the  case  should  be  submitted  under  tho 
aforesaid  agreement. 
MoBUAS,  J.    I  concur  in  this  opinion. 


SiiTE  OT  LorisiANA  EX  BEL.  ATTORNEY  GENERAL  VS.  Chables  Clistox,  At  — 
DrroR,  AND  Antoihe  DtiBrcLBr,  Treasurer.  Frask  Mokev,  Ixteb- 
VENOB.    The  Ftndino  Bo.uid  made  Pabty  Dbfendakt. 

Froai  Ibe  DleadEoas  in  this  pb«c.  and  from  the  evidence  Id  the  record.  It  is  uniiui^- 
lioDablp: 

Firsi-That  the  bonila.  whlc^h  »re  the  subject  o(  thte  oontroversr.  were  Issued  under 
sod  by  virtue  01  legislative  suthorltT. 

Bemud— That  !hi>  proceeds  thereof  went  into  the  Stnte  Treaaurr,  and  wore  appro- 
priated fur  a  Durpose  vital  to  the  interests  ol  the  publle. 

Tbird— Thai  the  bonds  Id  BUlt  are  in  the  tiandH  of  a  bona  ftdf  holder,  vrho  piireluMied 
lliem  in  ov-'a  market,  and  fur  a  Toiuabte  consideration :  and  that  thi-  nets  under 
nhii^h  tbi')-  were  i&sued  are  not  un const itutioiini. 

Therelore.  tbo  tntervenor.  Frank  Horey.  is  entitled  to  have  the  Ijonds  iii  aucstion 
funded  by  Che  Funding  Board  acuordioK  tu  law. 

APPEAL  from  the  Superior  District  Court,  parish  of  Orleans,  flair- 
ttn«,  3.  A.  P.  Field,  Attorney  General,  J.  B.  Collon,  and  /.  Q.  A. 
fW(i»ri<,  for  plaintiff  and  appellee.  John  Raij  and  C.  T.  Jfejiiiw,  lor  intcr- 
venor  and  appellant 

MoBGAs,  J,  The  Attorney  General  avers  that  under  tict  No,  36  of  the 
searioD  of  1865  the  Governor  was  authorized  to  issue,  and  did  issue,  one 
thotisand  bonds  of  one  thousand  dollars  each,  payable  in  twenty  years, 
bearing  interest  at  eight  per  cent  per  annum,  the  intei-cst  payable  semi- 
innually,  to  defray  the  expenses  of  building  levees  ui  acfordanoe  with 
contracts  which  had  been  made  by  him  and  the  levoo  commissioners, 
which  bonds  were  to  be  sold,  if  possible,  after  thirty  days  notice,  at  par, 
and  if  not  sold  within  tliat  time,  that  they  could  be  pledged  tor  loans  in 
order  to  carry  out  the  provisions  of  the  law;  that  said  bonds  were  ex- 
Kuted  and  delivered  to  the  Board  of  Iievee  Comniiasiouere  as  follows; 
One  hundred,  dated  sixteenth  of  February,  1B66 ;  eighteen,  dated  tenth 
of  March,  1868  ;  five  hundred  and  six,  dated  fourteenth  cf  March,  1866; 
one  hundred  and  sixty-five,  dated  twentieth  of  March,  186C ;  two  hun- 
dred and  eleven,  dated  first  of  July,  1866. 
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That  during  the  aummer  of  1866  two  hundi-ed  and  eighteen  of  those 
bonds  had  been  talcen  to  New  York  for  sale,  but  a  sale  not  havlug  been 
offectcd,  were  left  there  on  deposit;  that  the  reninlning  seven  hundred  and 
eighty-two  bonds  iiad  been  pledged,  under  the  law,  by  the  Board  of 
Levee  CommiBsioners  on  the  first  of  September,  18CG,  as  follows;  Sev- 
enty-eight to  Rke,  Lapeyre  &  Brother,  fifteen  to  the  City  National  Bank, 
four  hundred  and  ninety-eight  to  Forstall  &  Delassus,  one  hundred  and 
thirty-threo  to  Abat  &  Generes,  foity  to  the  Citizens'  Bank,  and  twenty- 
one  to  sundry  insurance  eompaniea,  three  bonds  to  each  eompany,  less 
three  bonds  pledged  to  the  Louisiana  Mutual  Insurance  Company,  re- 
deemed in  June,  186C,  and  included  in  the  two  hundred  and  eighteen 
sent  to  New  York  for  sale;  that  m  October,  1866,  six  bonds  (throe  each) 
pledged  to  the  Crescent  and  Citizens'  Mutual  Insurance  Companies  were 
redeemed,  and  the  two  hnndred  and  eighteen  sent  to  New  York  were  re- 
turned, making  in  all  two  himdred  and  twenty-four  bonds  which  were, 
on  the  fourteenth  of  December,  1866,  exchanged  by  the  Board  of  Levee 
Commissioners  with  the  then  Treasurer  and  Auditor  for  a  like  auiotmt 
(two  hundred  and  twenty-four  thousand  dollars)  iu  State  nottis,  other- 
wise called  certiftcatcs  of  indebtedness. 

Tliat  on  the  fifth  of  January,  1867,  the  tour  hundred  and  ninety-eight 
bonds  pledged  to  Forstall  &  Delasaus  were  redeemed,  and  on  the  ninth 
of  January,  1867,  four  hundred  and  seventy-six  of  the  same  wero  os- 
ubangcd  for  State  notes  or  certificates  of  indebtedness  to  an  oqiial 
amount,  whleli  seven  hundred  bonds  were  from  tliat  date  in  the  State 
treoHury,  or  under  the  control  of  the  Treasurer  and  Auditor. 

That  said  eschaogo  of  State  notes  for  said  bonds,  or,  in  other  wordH. 
the  redemption  of  said  bonds  to  the  extent  of  si-ven  hundred  thousand 
dollars,  though  done  with<iut  authority  by  the  Treasurer  and  Auditor, 
was  subsequently  ratified  by  act  No,  117  of  the  acts  of  18C7. 

That  on  the  nineteenth  of  January,  1867,  the  twenty-two  Ixinds  then 
in  tlic  hands  of  the  Levee  Commissioners  and  not  exchanged  with  the 
Auditor  and  Treasurer  were  pledged  by  the  Board  of  Levee  Conimis- 
sioners  to  the  Citizens'  Bank,  the  disposition  of  said  bonds  being  <  n  the 
uineteentli  of  January,  1867,  as  follows:  Seven  Imndi-ed  bonds  in  tho 
treasury,  and  thi-ec  liundred  bonds  pledged  for  loans  made  by  the  Levee 
Commissionora,  as  follows:  to  Abat  &  Oeneres,  one  hundred  and  thirty- 
three  bonds;  to  Pike,  LapejTe  &  Brother,  seventy-eight;  to  the  City  Na- 
tional Bmik,  fltu-en;  to  the  Citizfus'  Bank,  sLxty-two,  and  to  sundry'  in- 
surance couiiiauies,  twelve. 

That  under  act  No.  35  of  the  acts  of  18G7,  authorizing  the  return  of 
one  hundred  and  fifty  thousand  dollara  from  the  general  to  the  levec  and 
diiiituige  fund,  the  Treasurer,  on  the  second  of  ^larch,  1867,  plodded 
three  hundred  and  thirty-two  of  these  bonds  to  Pike,  Lupeyre  &  Brother, 
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and  under  act  No.  88  of  acts  ol  1867,  authorizing  the  Treasurer  to  bor- 
row fifty  thousand  dollars,  he  {the  TreaBurer)  pledged  seventy -five  of 
tbese  bonds  to  the  Citizens'  Bonlc. 

That  the  first  of  these  tvcts  authorized  the  loan  to  be  made  tor  sixty  or 
ninety  days,  and  the  second  to  be  tor  thirty  or  sixty  days,  said  loans  to 
be  repaid  out  of  the  taxes  and  revenues  as  the  same  shall  come  into  the 
general  fund.  ' 

He  avers  that  the  redemption  of  the  bonds  as  aforesaid  extinguished 
the  same  to  the  extent  of  seven  hundred  thousand  dollars,  and  that  the 
prosTsione  of  act  No.  35  of  1867,  authorizing  the  pledge  of  the  three  hun- 
dred and  thirty-two  bonds  for  the  loan  of  one  hundred  and  fifty  thousand 
dollars  was  unconstitutional,  the  object  of  the  loan  not  being  named  in 
liie  Title  to  said  act. 

He  avers  that  on  the  twenty-sixth  of  March,  1867,  two  acts  of  ,tlie 
L^isiature  were  passed,  one.  No.  115,  authorizing  the  issue  of  four  mil- 
lion dollars  of  bonds  for  levee  purposes,  and  act  No.  116,  repealing  act 
So.  33,  of  December,  1865,  which  authorized  the  issutog  of  one  million 
liollars  of  levee  bonds,  and  directing  the  Auditor  and  Treasurer,  in  the 
presence  of  the  Governor  and  Secretory  of  State,  to  cancel  all  t!ie  bonds 
of  the  one-miltion-dollars  issue  in  the  hands  of  the  Levee  Commission- 
ers, which  they  were  ordered  to  return  as  well  as  those  in  the  treasury, 
to  witi  two  hundred  and  ninoty-thiec  bonds,  and  those  which  then  might 
be  held  in  pledge,  to  wit:  four  hundred  and  seven  bonds;  that  by  thepro- 
viaiojis  of  these  laws  ample  means  had  been  provided  to  redeem  all 
those  bonds  which  were  in  pledge  for  loans  by  the  State,  by  way  of  first 
taxes  coming  into  the  g.'-Qerai  fund,  an  ]  as  to  those  loaned  by  the  Levee 
Board,  by  the  bonds  soon  to  be  placed  io  their  hands  known  as  the  four- 
miilion-doiiars  issui  of  lovee  bonds  ;  that  the  two  hundred  and  ninety- 
three  bonds,  by  the  act  No.  IIG,  becams  extinguished,  null,  and  void,  and 
those  in  pledge  from  the  moment  they  shoui-d  be  redeemed;  that  all  said 
bonds  then  in  pledge  ould  and  should  have  been  redeemed  before  the 
expiration  of  the  year  1867,  and  that  they  would  have  been,  had  the  Audi- 

I  tor  and  Tre^isiirer  not  been  grossly  derelict  in  their  duty. 

i  Heavers  that  all  these  bonds,  sn  far  as  they  were  in  the  treasury,  ia- 

I  et«ad  of  being  canceled,  were  again  re-issued,  either  as  pledges,  or  sold, 

and  that  those  which  had  been  pledged  were  suffered  to  be  sold,  and 

I  that  they  are  now  tincanceled. 

He  avers  that  under  the  pro^^8ions  of  act  No,  122  of  1867,  for  the  pur- 
pose of  borrowing  two  hundred  and  fifty-thousand  dollars,  two  hundred 
and  twenty  of  these  bonds  were,  on  the  eleventh  of  April,  1867,  pledged 
to  Smith,  Newman  &  Co.;  sixty  bonds,  on  the  third  of  April,  1867,  were 
pledged  to  the  Canal  Bank;  and  that  on  the  twenty-eighth  of  March, 
18GT,  ten  bonds  were  pledged  to  the  Citizens'  Sank.     He  avers  that  it  is 
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pretended  that  odo  hundred  and  »ixty-8even  ot  these  bonda  were  sold  by 

autJiority  ot  act  No.  123  of  1869,  because  the  same  were  alleged  to  be  in. 
pledge,  ■when,  in  (act,  thoy  were  in  the  vaults  of  the  treasury,  and  should. 
havo  been  destroyed  two  years  previous  to  the  passage  of  the  act,  and 
that  three  other  bonds  were  disposed  of  imder  act  No.  58  of  1869,  which 
bonds  should  also  have  been  canceled,  and  that  thoy  were  in  law  can- 
celed on  the  twenty-sixth  of  March,  1867. 

He  avers  that  none  of  the  bonds  which  had  been  pledged  were  re- 
deemed or  canceled,  as  was  required  by  act  No.  116  of  1867,  but  that,  in. 
violation  of  that  act,  were  pretended  to  have  been  sold  or  suffered  to  be 
sold,  as  follows:  one  hundred  and  tliirty-three  bonda,  held  by  Smith, 
Newman  &  Co.,  on  the  eleventh  of  March,  1868,  for  837,959  20;  the  three- 
hundred  and  thirty-two  bonds  held  by  Pike,  Lapeyre  &  Brother  on  the 
twenty-seventh  of  July,  1868,  for  8129,631  30;  the  eighty-flve  bonde  re- 
deemed from  the  Citizens'  Bank,  three  redeemed  from  the  Canal  Bank, 
and  three  which  had  never  been  pledged,  were,  on  the  twenty-ninth  of' 
March,  1869,  sold  by  the  Treasurer,  protending  to  act  under  authority 
of  act  No.  58,  approved  March  5,  1S61),  with  $30,800  of  past  due- 
coupons,  for  874,165;  .the  two  hundred  and  thirty  bonds  pledged  to 
Smith,  Newman  &  Co.  on  the  fifth  of  June,  1B68,  for  864,300;  the  fltty- 
seven  bonds  pledged  to  the  Canal  Bank  on  the  twenty-second  of  August,. 
1868,  for  thirty  thousand  dollars;  and  one  hundred  and  sixty -seven  bonds- 
were  sold  by  the  Board  ot  Public  Works  and  the  State  Treasurer,  under 
the  authority  of  act  No.  12:)  ot  1869,  for  8125,513  89;  making  a  tohU  re- 
ceipt from  the  sale  of  these  bonds,  with  past  due  coiipons  attaehed,  of 
f*461,559  39,  and  not  for  a  sufllcient  amount  to  pay  the  interest  on  the 
loans  and  the  interest  on  the  bonds  at  that  time  already  paid  by  the 
State,  all  of  which  was  in  defiance  of  fhe  law  onlering  their  cancellation, 
and  when  there  was  ample  means  in  the  hands  of  the  officers  of  the 
State  having  custody  of  the  same  to  carry  out  the  law's  mandate  with 
regard  to  them. 

He  avers  that  all  ot  these  bonds,  except  the  one  hundred  and  thirty-- 
three  pledged  to  Aliat  &  Generes,  the  three  hmidi-ed  and  thirty-two 
pledged  to  Pike,  Lapeyre  &  Brother,  and  the  seventy-five  pletlged  to  the 
Citizens'  Bank,  and  that  the  other  tour  hundred  and  sLxty  bonds  were 
either  in  the  hands  ot  the  Treasurer  at  the  time  ot  the  passage  of  the 
net  No.  116  of  1867,  or  were  subsequently  redeeme<I  and  came  into  his 
possession  ti-ee  from  pledge,  and  should  havo  been  and  were  in  i-onteni- 
plation  of  law  canceled  and  destroyed,  and  are  in  no  way,  in  law  or  good 
morals,  binding  on  the  State. 

He  prays  that  the  Auditor  he  enjoined  from  warranting  on  the  Treas- 
urer and  the  Treasurer  enjoined  from  paying  any  <if  the  bonds  or  inter- 
est coupons  thereto  attached  issued  under  act  No.  35  of  lf65. 
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The  injunction  isaued  as  jii-ayed  for. 

llorey  intcr^'eoed  in  this  proceeding.  He  averred  that  he  is  the  holder 
of  twenty  of  tlio  bondb  iBsued  in  I'onformity  with  tlie  pro\TaioD8  of  a«t 
S<J.  35  of  1865,  with  the  coupons  of  intereet  thereto  attached;  that  he 
purchased  them  years  before  this  suit  was  brought,  in  open  market,  in 
tlie  usual  course  of  trade,  and  for  full  market  value;  that  he  baa  pre- 
jeutsd  his  interest  coupons  to  the  Auditor  and  to  the  State  Treasurer 
rirpaj-ment,  whieh  has  been  denied  to  him  on  account  of  the  injunction 
'■btained  by  the  Attorney  General.  Ho  pmys  that  the  injunction  bo  dis- 
solved, and  that  the  Auditor  be  ordered  to  audit  and  tlie  Treasurer  to 
pay  the  interest  coupons  whii^h  ho  holds. 

Subsequently  ho  niadi:  the  Fundiog  Boai-d  a  party  to  the  suit,  and  he 
prays  that  that  board  be  ordered  to  fund  his  bonds  uncording  to  the 
prorisions  of  act  No.  3  of  1874,  known  as  the  funding  bill. 

To  this  inter\-ention  the  State  answers,  admitting  the  issue  of  one 
thousand  bonds  of  one  thousand  dollars  each,  under  act  No.  35  of  1865, 
as  described  in  the  intervention  ot  Morcy,  tor  the  purpose  of  building 
leveea,  but  denies  that  any  of  the  bonds  were  legally  sold  or  parted  with 
by  the  State  or  by  any  person  authorized  to  sell  the  soine.  It  is  averred 
that  by  act  No,  115,  approved  March  26, 1867,  providii^  (or  the  issue  of 
[our  million  dollars  of  bonds  for  the  building  and  repair  of  levees,  am- 
ple provision  was  made  for  the  objects  contemplated  in  act  No,  35  of 
1865,  and  for  the  redemption  of  such  bonds  as  might  be  out  on  pledge 
under  tike  provisions  ot  that  act,  ond  act  No,  110,  passed  the  same  day 
iis  act  No.  115,  required  the  State  Troaaui-er  and  Auditor,  with  the  Gov- 
ernor, to  cancel  and  destroy  ali  of  the  one  thousand  bonds  issued  under 
act  No.  85  ot  184>5,  and  that  these  bonds  were,  from  the  approval  of  acts 
Xus.  116  and  115,  null  and  void,  and  incapable  of  being  issued. 

The  forgoing  ore  the  pleadings  in  the  case,  and  we  have  detailed 
them  at  length  in  order  that  the  issue  between  tiio  parties  may  be  fairly 
anJ  liietinctiy  seen. 

From  these  pleadings  and  from  the  evidence  in  the  record  it  is  unques- 
tioQi^le  ~ 

Krst— Tliat  Uie  bonds  were  issued  under  and  by  virtue  of  legisiativo 
authority. 

Second— That  the  proceeds  thereof  wont  into  the  State  treasury  and 
'  were  appropriated  to  a  pui'poso  vital  to  the  interesta  of  the  public. 

Third— That  the  bonds  in  suit  are  in  the  hands  of  a  bona  fi<h',  holder, 
tho  purchased  them  in  open  market  and  tor  a.  valuable  eonaideration. 

By  act  No.  35  of  the  session  of  1865,  entitled  an  oct  to  authorize  the 
fiovemor  to  issue  the  bonds  of  the  Statt'  for  the  amount  of  one  million 
dctes,  and  to  provide  for  the  saule,  to  defray  the  expenses  of  building 
leveea  in  accordance  with  the  oontraets  made  by  hiin  and  the  levee  com 


22i  SUPREME  COURT  OF  LOUISIANA. 

KtaCe  ex  rel.  Attornpr  OenernI  vs.  Clinton.  Auditor,  and  Dabui*!! 

missionera  appointed  for  thftt  purpose,  the  Governor  was  authorized  to 
issue  tbe  bonds  of  the  State  to  the  amount  ol  one  million  dollars,  paya- 
ble in  twenty  years;  the  sale  of  these  bonds  was  to  be  advertised  for 
thirty  days,  tlie  Governor  and  Board  of  Conimiasionera  having  the 
power  to  aocppt  or  reject  the  bids  front  the  general  fund  to  the  levee 
or  drainage  fund,  and  to  appropriate  the  same  to  leveo  piirpoaes.  The 
Treasurer  was  authorized  to  return  from  the  general  fund  to  the  levee 
and  drainage  finid  one  hundred  and  fifty  thousand  dollars  borroweii 
from  that  fund  by  act  No.  45  of  1863.  One  hundred  and  fifty  thousand 
dollars  was  appropriated  tor  the  purpose  of  paying  sums  then  due  to 
laborers  upon  the  levees  from  the  money  to  the  credit  of  tlie  levee 
and  di-ainage  fund,  returned  by  this  oet;  should  there  be  no  funds  in 
the  State  treasury  available  for  the  purpose  of  the  act,  the  Auditor  and 
Treiisurer  were  authoi-lzed  and  it  was  made  tlieir  duty  to  borrow,  for 
sixty  or  ninety  days,  as  they  might  deem  best,  the  said  sum  of  one  hun- 
dred and  fifty  thousand  dollars  then  appropriated,  and  they  were  au- 
thorized to  pledge  as  eollateral  security  for  said  loan  so  mtieh  as  may 
be  necessarj'  of  the  seven  hundred  thousand  dollars  of  bonds  of  the 
State  Issued  In  a<'eordancc  witli  the  act  of  the  twenty-second  of  Decem- 
ber, 1865,  which  bonds  were  then  in  the  trcnstirj'  of  the  State. 

By  act  No,  113  of  the  twenty-sixth  of  March,  18C7,  the  Governor  was 
authorized  and  directed  to  issue  bonds  of  the  State  to  the  amount  of 
four  million  dollars,  to  provide  means  tor  tlie  construction  ot  levees. 

By  act  No.  IIG  of  the  twenty-sixth  of  March,  1867,  the  act  ot  the 
twenty-second  of  BMember,  1865,  whicli  authorized  th"c  Governor  to 
issue  bonds  to  the  amount  of  one  million  dollars,  was  repealed,  anil  by 
the  same  act  tlie  B^ard  of  Levee  Commissionem  were  to  sun-ender 
ijonds  to  the  amount  of  seven  hundred  thousand  dollars,  issued  to  them 
imdcr  the  provisions  ot  the  act  of  the  twenty-second  of  December,  1865, 
to  the  Auditor  and  Treasurer,  who,  in  the  preaenc-o  of  the  Governor  or 
Secretary  of  State,  were  to  canei'l  and  destroy  the  same,  as  well  as  the 
bonds  ol  the  same  issue  then  in  the  trensuiy,  and  also  the  bonds  of  the 
same  idsue  whieli  may  have  been  pledged  to  borrow  money  under  the 
provisions  of  law. 

By  joint  resolution  of  the  twenty-eighth  of  March,  1807,  two  hundred 
and  fifty  thousand  tlollare  were  uppropi-latcd  to  meet  any  danger  of 
crevasses  to  the  levees,  and  the  State  Treasurer  was  authorized  to 
pledge  the  bonds  then  in  the  treasury  tor  the  purp^>ac  of  borrowing  the 
money  which  might  bo  neccssni-y  to  cany  out  the  upprojiriation. 

There  is  m  dispute,  or  ot  all  events  it  is  undeniable,  that  all  the  bonds 
referred  to  in  the  different  acts  whicli  we  have  quoted  from,  regnrdhig 
bonds  In  tbe  ti-easurj-,  were  binds  Issued  originally  In  pursuance  to  act 
No.  iVi  of  IHOri,  au'l  it  i.s  etiunily  undeniable  that  whenever  they  wei-e 
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issued  and  re-Issued  after  having  come  again  into  the  treasury,  it  was 
UDder  the  positive  direction  of  the  Le^lature,  and  alwa^-a  for  works  o{ 
public  utility. 

It  Is  not  disputed  that  the  Legislature  had  the  power  to  issue  the 
bonds  under  act  No,  35  of  1B65,  but  it  is  contended  that  they  were  not 
legally  sold  or  parted  with  by  any  person  authorized  by  law  to  sell  the 
MBie.  They  were  pledged  in  conformity  with  the  laws  which  author- 
ize diis  proceeding,  and  they  were  sold  by  the  pledgees  as  tliey  were 
aiithorized  to  sell  them,  when  the  debt  for  which  they  were  pledged  was 
due  and  tmpald. 

It  is  claimed  on  the  part  of  the  State  that  the  act  Xo.  115  of  the  twen- 
ty-Biith  of  March,  1867,  providing  for  the  issue  of  four  niUllon  doJlai-a 
of  bonds,  made  ample  provisioo  tor  the  objects  contemplatod  by  act  No, 
E  of  1865,  and  for  the  redemption  of  such  bonds  as  might  bo  out  on 
pledge  under  the  pro^lsi'^ns  of  that  act. 

But  the  ixiods  in  question  were  issued  In  pursuance  of  the  joint  reso- 
lution passed  on  the  twenty-eighth  of  March,  1867.  The  act  No.  115 
was  evidently  in'.ended  to  enable  a  great  work  to  be  carried  on;  the 
j.^int  resolution  would  seem  to  have  been  the  result  of  a  sudden  exi- 
gency requiring  prompt  and  immediato  actiiu.  At  all  events  there  is 
nothiog  contradictory  in  them,  and  if  there  wore,  the  resolution  l)clDg  of 
later  date  would  govern.  It  Is,  however,  urged  that  act  No.  IIC  of  the 
twenty-sixth  of  March,  1867,  repealed  the  act  of  tho  twenty-second  of 
December,  1865,  and  that  as  the  bonds  issued  under  that  act,  which  were 
then  in  the  treasury,  were  ordered  to  be  canc-eiod  and  destroyed,  tlie 
joint  resolution  passed  two  days  later  could  not  be  carried  into  eflfect. 
In  other  words,  that  because  the  bonds  were  ordered  to  be  canceled, 
therefore  they  were  canceled.  But  presumptioi'  must  give  place  tn  facts, 
and  the  farts  arc  that  they  were  not  canc.'led,  btit  on  the  contrary  were 
re- issued. 

The  power  of  the  Li^nslftture  to  re-issiie  the  bondsnfter  they  had  come 
back  into  the  treasury  has  been  denied,  but  it  seems  to  us  that  if  the 
Lepjlature  had  the  power  iwliich  is  not  denied)  to  issue  any  bonds  at 
all,  it  is  a  matter  of  indifference,  when  she  orders  thorn  to  be  issued, 
whether  they  be  bonds  newly  printed  or  whether  they  be  her  bonds  is- 
sued at  a  former  date,  and  which  have  been  returned  to  the  treasuiy 
anO  which  have  not  been  canceled. 

But  the  State  contends  that  the  bonds  now  in  stiit  wore  iaatied  under 
the  third  suction  of  act  No.  S5  of  1807,  and  that  this  section  is  unconsti- 
tutional because  its  object  is  not  oxpressed  in  its  title.  Of  this  opinion 
iwo  the  district  judge,  and  It  was  for  this  reason  that  ho  dismissed  the 
intpfvenor's  claim. 

The  object  or  obje^te  of  a  iaw  must  be  expressed  in  its  title.    Conati- 
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Slate  ex  rel.  Attorney  General  va.  Clinton,  Auditor,  aad  Dubiielet.  Ti 

tiiidon,  ai-tide  114.  The  title  to  act  No.  35  reads  ua  follows:  "An  act  to 
iiuthorize  the  return  of  one  hundred  and  fifty  thousand  dollara  from  the 
general  fund  to  the  levee  and  drtwnafce  fund,  and  tj  appropriate  the 
tiame  for  lovee  purposes." 

Here  Wore  two  objects,  viz.:  Pirst,  to  return  a  (.■ei-tain  siun  of  money 
from  one  fund  to  another;  and,  secondly,  to  appropriate  that  sum  for 
levee  purposes.  The  first  section  of  the  acl  authorizes  Ui©  return  of 
the  fund  to  where  it  belonged;  the  second  section  made  the  appropria- 
tion. The  third  section  authorizes  the  borrowing  of  the  money  appro- 
priatod,  and  directs  that  bonds  shall  bo  pledged  to  sei-iire  the  payment 
of  the  amount  borrowed. 

We  regard  the  third  section  of  this  act  as  a  more  incident  to  the  sec- 
ond section.  The  appropriation  was  made  by  the  second  section,  and 
the  third  section  merely  provided  the  means  by  which  the  appropriation 
might  be  obtained  provided  there  was  no  money  in  the  treasury  with 
which  to  pay  it  The  object  of  the  bill  was  tlio  appropriation,  and  that 
is  certainly  and  in  terms  set  out  in  the  title. 

Therefore  considering  — 

First— That  the  bonds  in  question  were  issued  under  and  by  compe- 
tent authority; 

Second— That  the  proceeds  thereof,  when  disposed  of,  went  into  the 
treasury  to  be  appropriated  to  l^timato  pui'poses; 

Third— That  the  acts  under  which  they  wore  issued  arc  not  unconatl- 
tutional;  and 

Fourth— That  they  are  in  the  bands  of  a  fjojia^ite  purchaser  for  value; 

It  is  now  ordered,  adjudged,  and  decreed  that  the  judgment  of  the 
district  court  be  avoided,  annulled,  and  reversed,  and  that  there  be 
judgment  m  favor  of  the  inten-enor,  Frank  Morey,  and  tliat  the  detend- 
imt,  the  Funding  Board,  be  ordered  to  fund  the  bonds  in  question  ac- 
cording to  law. 


Wyly,  J.,  concttrriiiij.  In  my  opinion  the  tlurd  section  of  act  No.  35  of 
the  acts  of  1867  is  unconBtitutional,  because  it  is  not  covered  by  the 
title. 

I  place  my  concurring  opinion,  however,  on  the  grounds  that  the  bonds 
were  lawfully  issued  to  the  Board  of  Levee  Commissioners  under  act  No. 
35  of  the  nets  of  1865;  that  Rko,  Lapoyre  &  Brother  acquired  them  in 
good  faith,  and  for  value  in  pledge,  on  the  second  of  JIarch,  1867,  four 
(lays  before  the  passage  of  act  No.  110  of  the  acts  of  1867,  i-epealing  act 
No.  35  of  the  acts  of  1865,  under  which  they  were  issued;  that  at  tho 
time  Pike,  Lapoyre  &  Brother  acquired  these  bonds,  the  exchange  of 
State  notes  for  bonds  made  by  the  State  Treasurer  with  the  Booi-d  of 
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[■eree  CommlssloQers  was  unlawful,  it  not  having  been  ratified  by  the 
Stat^:  that  these  bonds  had  not  of  right  been  returned  into  the  treas- 
ury, altbough  in  poBseaaion  of  the  Treasurer;  that  the  latter  being  the 
holder  of  these  bonds,  lawfidly  issued  by  tlie  State,  could  malte  a  valid 
[rfedge  of  them  to  a  bona  fide  lender  of  money  on  tlie  Inith  thereof;  that 
Kke,  lapeyre  &  Brother  so  acquired  them;  that  th(«e  bonds  were  sub- 
ssquently  sold  in  open  market,  before  due,  for  their  maricet  value,  to 
Frank  Uorey,  and  that  as  the  State  derived  a  valuable  couBidemtion, 
the  rights  of  Morey,  the  ptirchaser,  should  be  respected  and  iipheld.  As 
these  bonds  were  never  returned  into  the  treasury,  they  never  came  un- 
der the  operation  of  the  act  No.  116  of  the  acts  of  1867,  ordering  them  to 
be  eoneeled.  'Without  expressing  any  opinion  as  to  the  balance  of  the 
one-million  ievee  issue,  as  they  are  called,  I  agree  tiiat  the  twenty  of  said 
issue  of  one  thousand  dollars  each,  held  by  the  iateiTcnor,  Frank  Morey, 
ace  vaUd  obUgaOons  of  the  State,  and  should  be  lunded.  A»  the  valid- 
ity of  the  intervenor's  bonda  are  the  only  ones  in  question  in  the  case 
now  presented,  the  decision  rendered  can  e.^tcnd  to  no  others, 

I  therefore  concur,  , 

See  21  Wallace,  188,  321,  354, 

Rehearing  refused. 


Enw.um  J.  Gay  &  Co.  vs.  Charles  Niool,  Sheriff,  et  al. 

Z.  1.  Gay  4  Co.  have  onjolned  the  sale  of  ten  hoKsheads  o[  suKor  w^kpiI  [q  Di'ivin- 
bcr.imi.  by  aiuJitment  crcilit'irot  Wltlinm  P.  Burtmi.  the  lesapi-  of  the  Ar<rol» 
plsntatioD.  The  injunMioii  le  on  tho  Rroond  that  they  ore  tUu  owacrs  ot  tb» 
9UBar:that,  by  averbaloKreenient  Id  thoi'ftrly  jiart  of  that  ynar,  miulo  tiy  them 
with  Burton,  with  the  knowleilito  pn*!  concurrent  (it  Burton's  li'ssor,  they,  at 
their  own  ouaC  cultivated  the  plantation  that  year  aa  ownera  at  thu  crops  pro- 
iloecd.  The  lease  betwuen  Burton  and  hialessoiHris  a  notH  rial  one.  and  reeorded, 
E  J.  Gay,  under  tho  verbni  ftRreumpnt  with  Burton,  vrcnt  on  the  iilnntation,  took 
|)osBms:on.  and  eontrollod  ita  ndminlatratlon.  Subseriupntly  he  i.-onstltuted  Bur- 
tan  hlannent,  rei^rescnttltive.  and  mana^or,  furnished  all  the  sutiuliea,  and  tho 
whole  crop  wns  Bhipped  to  »u|d  (lay  A  Co, 

ItignaoQSSary  toxllcffe  fraud  and  almulation  in  order  to  introduce  evidence  to  that 

Tht  objection  of  tho  dofendants.  ImBed  on  thi  Rround  that  the  verbal  njtreoment 
bstvreen  plaintiffs  and  Burton  should,  to  atfcct  third  iiorHonH.  hnvp  bpt-n  lodiiced 
to  vi-[tine  and  recorded.  Is  of  no  weight  in  the  present  case.  An  incorporeal 
rlEhtonliP  wnstranBterred,  Tho  transtiir  was  a  leoHC— the  riffht  to  E.J.  OayA. 
Co.  to  (-iiltivute  thr  pinntntion  thnt  year  for  their  own  benefll,  Thorv  waa  no 
diMartoKive  notice  to  OS  re.|Ulrpd  by  th^i  Civil  Code,  artiele  afiOl,  but  the  notlcu 
o(  thi  tntngtor  wjti  given  to  tho  lessor,  aad  np;n'ovo  J  by  him. 

iPPEAL  from  tho  Fifteenth  Judicial  District  Court,  parish  of  La- 
tonrehe.    Sfattie,  3.    Merrick,  Rare  &  Fouler  iin<i  E.  W.  Blaki;  for 


228  SUPEEME  COUET  OF  LOUISIANA, 

Ony  A  Co.  i-s.  Niool. 

plalntWBi  and  appelleea.     T.  3.  Goode,  John  &  Biaim,  T.  L.  Winder,  (or 

defendants  and  appellants. 

T.^LiAFERRO,  J.  This  is  an  injunction  suit  Adolpfae  Penin,  a  judg- 
ment creditor  of  William  P.  Burton,  the  lessee  of  the  Areola  plantation, 
issued  execution  and  caiised  to  be  seized,  In  December,  1874,  ten  hogs- 
heads of  sugar  produced  that  year  on  tlie  Areola  place,  and  was  pro- 
ceeding to  have  the  sugar  sold  whea  £.  J.  Oay  &  Co.  enjoined  the  salf*, 
on  the  ground  that  they  were  the  owners  of  the  sugar;  that  by  a  verbal 
agreement  entered  into  in  the  early  pait  of  that  year  by  them  with  Bur- 
ton, with  the  icnowiedge  and  concurrence  of  Burton's  lessor,  they,  at 
their  own  cost,  cultivated  the  plantation  that  year  as  owners  of  the  crops 
produced.  The  defendant  in  injunction  puts  in  a  general  denial,  and 
avers  that  Burton  was  the  lessee  of  the  Areola  plantation  during  the 
year  1874,  and  that  he  held  himself  out  to  the  world  as  such.  The  de- 
fendant prays  a  dissolution  of  the  injunction,  with  damages.  Judgment 
was  rendered  in  favor  of  the  plaintiffs,  and  the  defendants  appealed. 

The  facts  seem  to  be  that  Burton  had  been  the  lessee  of  the  plantation 
for  several  years  prior  to  1874;  that  in  tlie  year  1871,  on  the  expira- 
tion of  a  former  term,  the  lease  was  renewed  and  extended  to  the  end  of 
the  year  1874.  This  ienao  was  by  notarial  act,  and  recorded  in  the  par- 
ish of  Lafourche.  On  the  trial,  Perrfo,  by  his  counsel,  introduced  certain 
interventions  made  by  E.  J.  Gay  &  Co.  in  two  suits  against  Burton,  by 
judgment  creditors  of  his,  wherein  they  seized  under  execution  mules 
belonging  to  Button  which  had  been  sold  to  him  by  E.  J.  Gay  &  Co.,  and 
the  price  of  which  had  not  been  paid.  In  these  interventions  the  defend- 
ant in  injunction  aims  to  show  ttiat  £.  J.  Gay  &  Co.  set  forth  that  Burton 
was  the  leasee  of  the  Areola  place  m  1874,  and  that  they  alleged  that  on 
the  seventh  of  Hay,  1874,  they  sold  tlurty-flve  head  of  muics  to  Burton 
on  credit,  and  that  they  claimed  the  vendor's  privilege  on  the  proceeds  of 
the  sale  of  the  mules.  The  defendant  contends  that  by  these  declara- 
tions of  E.  J.  Gay  &  Co.,  mode  in  their  interventions  and  third  opposi- 
tions, claiming  the  proceeds  of  the  sale  of  the  mules,  aro  judicial  admis- 
sions that  Burton  was  the  lessee  of  the  Areola  plantation,  and  that  they 
are  estopped  from  setting  up  that  by  the  verbal  agreement  alleged  by 
them  to  have  been  made  with  Burton  and  Burton's  lessor,  Nelson,  in 
January,  1874,  they  tooli  possession  of  the  plantation  and  cultivated  it 
on  their  own  account  that  year. 

It  is  clear  from  one  of  these  interventions  that  the  mules  wore  sold  by 
E.  J.  Gay  &  Co.  to  Burton  in  1873,  and  not  on  the  seventh  of  May,  1874, 
the  date  "  1874  "  being  manifestly  a  cleiical  en'or.  lu  the  same  act,  E.  J. 
flay  &  Co.  specially  declared  that  the  sale  of  the  mules  made  by  them  to 
Burton  was  recorded  in  the  parish  of  Lafourche  on  the  sixth  of  July, 
1873,  to  presene  their  vendor's  privUege.    The  order  of  tie  judge  on 
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their  petition  of  intervention  was  rendered  on  the  seventh  of  Febniury, 
1871.  From  the  contest  of  these  documents  it  is  clear  that  the  sale  of 
tbe  mules  took  place  on  the  seventh  of  May,  1873,  and  not  on  the  seventb 
<rf  May,  1874. 

The  plea  of  estoppel  we  think  is  not  well  founded.  It  is  clear  from  the 
testimony  that  E,  J,  Gay  &  Co.,  under  the  agreement  made  with  Burton 
and  his  lessor,  took  posaesaiorj  of  the  plantation  through  E.  J.  Gay,  who 
went  on  the  plantation  and  exercised  poaseeeion  and  entire  control  ot 
(he  business;  that  he  subsequently  conatiUited  Burton  his  agent,  repre- 
sentative, and  manager;  that  E.  J.  Gay  &  Co.  furnished  all  the  supplies 
for  the  plantation,  and  the  whole  crop  was  shipped  to  them.  It  would 
st*m  from  the  examination  of  witnesses  that  the  defendants  were  aiming 
to  show  fraud  and  simulation  between  the  parties  nmklng  the  verbal 
agreement  in  re^fard  to  the  cultivation  ot  the  Areola  plantation  in  1874. 
They  have  not  alleged  fraud  and  simulation  in  their  pleadings.  It  was 
neceasftry  they  should  have  alleged  fraud  and  simulation  in  order  to  in- 
troduce evidence  to  that  effect.  But  fraud  and  simulation  are  not  al- 
h^ed  and  not  shown.  There  ia  no  evidence  tending  to  show  want  ot 
good  Faith  and  fair  dealing  in  the  parties  entering  into  the  agreement, 
which  may  bo  considered  as  bearing  the  character  of  an  inchoate  con- 
tract Gay  &  Co.  were  to  make  the  crop  of  that  yeai-  on  the  Areola 
plantation  tor  their  own  occoimt  and  at  their  own  expense,  and,  otter  re- 
imbursing themselves  tor  all  outlays  and  expenditures  Incurred  in  mak- 
ii^  uid  gathering  the  crop  and  getting  it  to  market,  it  any  excess  should 
remain,  it  should  be  applied  to  the  payment  ot  a  pre-existing  debt  due 
them  by  Burton,  and,  on  the  other  hand,  ff  loss  should  result,  it  was  to 
tall  on  E.  J.  Gay  &  Co.  The  objection  by  the  defendant  that  this  verbal 
ngreement  should,  to  effect  third  persons,  have  been  reduced  to  writing 
and  recorded,  is  of  no  weight  in  the  present  ease.  An  incorporeal  right 
only  was  transferred.  The  transfer  was  a  lease,  the  right  to  E.  J.  Gay 
&  Co.  to  cultivate  the  plantation  that  year  tor  their  own  beneflt  There 
was  HO  debtor  to  give  notice  to  as  required  by  the  Civil  Code,  article 
3643,  but  the  notice  ot  the  transfer  was  given  to  the  lessor  and  approved 
hyhim. 

There  are  several  bills  of  exceptions  in  the  record  which-  it  is  not  nec- 
essary to  examine. 

We  find  no  error  in  the  Judgment, 

It  is  ordered  that  the  judgment  ot  the  district  court  be  aflU-med  with 
pjeta. 

Rehearing  refused. 
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Jeter  vs.  Penn. 

No.  4111. 
Henbv  O.  Jetee  vb.  D.  B.  Pens. 

PlHlntLir  olninis  that  be  was  a  Birt  of  partner  of  the  detendant'B  Id  wortlnK  twi) 
plantations,  and  that  he  could  not  be  discharged.  But  be  caa  not  be  malntuloFd 
in  this  position,  for  there  were  none  of  the  elmnputs  of  b  narfncrship  in  their 
aereement.  He  was  neither  to  receive  any  of  th<<proBls.  norithare  in  any  of  th? 
losses,  of  the  enterprise.  Ho  was  merely  to  recelie  a  certalu  portion  of  whatever 
ornps  mifcht  be  made  on  the  plantations,  irroapectiie  of  any  prollls  whiirh  the 
cropa  mitcht  resutt  in.  He  was  therefore  a  mere  employee,  (o  be  paid  la  a  portion 
of  thecropH,  instead  of  aeertain  sum  of  mousy.  Therctorc.  bsinsanemployef. 
he  could  be  dlseharaed  for  cause. 

Plalntitr  n-as  employed  by  reason  of  his  Imon-lediro  and  skill.  He  certainly  had  no 
riffht,  under  pretense  of  bod  health,  to  delefcate  his  trust  to  another  without  the 
eonsi-nt  of  his  employer.  His  being  unable  to  attend  properly  to  the  bualnesn 
tor  which  he  was  employed  justillcil  his  diwharKe. 

The  defendant's  plea  that  plaintllT  is  entitled  to  nothinK.  has  no  force.  As  defend- 
ant retained  plaintiff  in  bis  employ  for  some  time,  he  must  pay  him  for  the 
time  of  his  einuloyment  In  proportion  to  the  value  of  Ibe  crops,  under  their 
ngrepmenl.  Thu  proportion  in  to  be  established  by  the  Hmouut  for  which  tho 
crops  Bold,  his  demand  having  tieen  instituted  bcforo  the  crops  were  gathcretl. 
and  when  the  results  therouf  wpru  conjooturdl.  The  proper  inotbod  of  ascer- 
taining his  rights  Is  to  divide  the  Bnm  total  of  the  oroiia  by  the  number  of  day's 
In  theyear.and  to  allow  hin.  his  share  according  to  thenumbprof  dnyshewiui 
In  the  ilefundant's  employ. 

APPEAL  from  the  Sisth  Diatrict  Court,  parish  of  OrieanB.  Cooiey,  J. 
Lnhatt  &  Aroin  for  plaintiff  and  appellee.  Finnaij  &  Miller,  for  de- 
fendant and  appeUaut.  , 

MoRG.tK,  J.  In  January-,  1871,  defendant  employed  the  pl^ntifT  to 
manage  two  plantations  in  the  parish  of  Tensas.  The  terras  of  the  plain- 
tifTs  employment  were  that  he  was  to  receive  one-thirteenth  of  the 
prodiii't  of  the  two  placea,  besides  being  fiimiahed  with  provisions  for 
himaelf  and  family,  a  cook,  washerwoman,  and  fuel. 

On  the  second  of  May  following  he  was  diachai-ged,  and  on  the  four- 
teenth Nnvemoer,  1871,  he  instituted  this  suit  daiming  from  the  defendant 
62484  33  as  his  share  of  the  crops  which  would  cme  into  the  defendant'B 
possession,  including  expenses  which  he  was  put  to,  and  which  he  clainoa 
that  the  defendant  owes  him.  He  had  judgment  for  ?1J53  73,  and  the 
defendant  appealed. 

Defendant  justifies  his  action  in  the  premises  on  the  ground  that 
pialutifFs  health  was  such  as  to  prevent  liini  from  properly  discharging 
his  duties.  He  also  alleges  want  of  attention  on  the  defendant's  part  to 
his  duties,  and  serious  lose  as  the  consequence  thereof. 

Plaintiff  admits  (Indeed,  he  alleges  it  in  his  pedUon,)  that  he  was  ill, 
but  says  that  the  work  which  ho  had  undertaken  to  do  had  been  per- 
formed by  his  son  and  an  assistant,  under  his  directions. 

Defendant  contends  that  the  work  on  the  plantations  was  not  property 
carried  on,  and  that  he  suffered  serious  loss  by  reason  of  his  incapacity 
and  inattention  to  the  business  confided  to  liim,  and  that  when  ho  was 
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discharged  his  ph}-sical  maladira  and  dlsabUltles  were  such  as  unflttetl 
and  disabled  him  tioia  performiDg  any  service  whatever  on  the  planta- 

donB. 

HaiDtiff  claims  that  he  was  a  sort  of  partner  ot  the  defendant's,  and 
Qiat  he  eould  not  be  disehai^^ed. 

He  can  not  be  mafotained  in  this  position,  for  there  were,  none  of  the 
eiementB  of  a  partnership  in  their  agreement  He  was  neither  to  receive 
any  ot  the  profits  nor  share  in  any  of  the  losses  of  the  enterprise.  He 
iFae  merely  to  receive  a  certain  portion  of  whatever  crops  might  be  made 
on  the  plantations,  irrespective  of  any  profits  which  the  crops  might 
result  ia  He  was,  therefore,  a  mere  employee,  to  be  ptud  in  a  portion  of 
the  crops  instead  of  a  certain  sum  of  money.  Being  an  employee,  ho 
coold  be  discharged  for  cause. 

Did  the  defendant  have  cause  to  discharge  him  ?    He  cc^ntends  not. 

First,  he  soys  that  the  business  of  the  plantations  was  conducted  by 
his  son,  assisted  by  another  person,  under  his  direction.  But  it  seems  to 
us  evident  that  in  this  position  he  can  not  be  maintained.  Plaintiff  con- 
tracted with  him,  and  not  with  his  son.  He  was  employed  by  reason  of 
his  knowledge  and  skill,  and  he  certainly  had  no  right  to  delegate  his 
trust  to  another  without  the  consent  of  his  employer.  He  says  that  the 
work  was  done  under  his  directions,  but  we  do  not  believe  that  a  .man 
ranBued  to  his  house  by  sickness  can  carry  on  the  business  of  a  planta- 
tion. Next,  he  saj-s  that  his  sicJcness  was  only  temporary,  and  the  testi- 
mony does  show  that  he  recovered. 

But  it  is  also  established  that  from  January,  when  lie  took  charge  of 
the  plantations,  up  to  the  time  when  he  was  dischaiged,  ho  was  ill,  and 
unable  to  atl*'nd  to  his  duties. 

The  defendant,  under  these  circumstances,  was,  we  think,  justified  in 
diselmr^ng  him.  He  says  that  this  was  adding  cruelty  to  misfortune. 
But  we  think  his  being  unable  to  attend  properly  to  the  business  tor 
>rhieh  he  was  employed  justified  his  discharge.  The  physicians  who 
vere  in  attendance  upon  him  were  of  the  opinion  that  he  would  soon  be 
restored  to  health,  and  the  evidence  is  that  he  was  restored  to  health. 
But  the  necessity  for  active  exertions  in  order  to  secure  the  crop  which 
was  then  under  way  was  ui^nt,  and  we  do  not  think  that  the  defendant 
vaa  cdled  upon  to  wait  tor  an  event  which  might  or  might  not  happen, 
and  which,  if  it  did  not  happen,  would  result  to  the  detriment  ot  his  in- 
terwts.  Ve  must  judge  of  his  rights  at  the  time  he  exercised  them, 
and  apon  this  point  we  are  clear  that  he  had  the  right  to  discharge  him 
Then  he  did. 

The  defendant  claims  that  plaintiff  is  entitled  to  nothing,  but  we  think 
tlwt,  as  he  retained  him  in  his  employ,  he  must  pay  him  for  the  time  of 
his  employment  in  proportion  to  the  value  of  the  crop,  under  their  agree- 
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luent  Thia  proportion  is  to  be  established  by  the  amount  which  the 
iTopa  Bold  for,  his  demand  having  been  instituted  belore  the  crops  were 
gathered,  and  when  the  results  thereof  wore  conjectural. 

One  plantation  produced  810,759  19;  the  other  *8103  40;  total,  »18,898  59. 
If  he  had  remained  in  charge  of  the  plantatioos  his  share  would  have 
been  81453  T3,  and  this  \s  what  the  district  judge  aHowed  him.  But  we 
thinlc  he  ia  only  entitled  to  his  proportion  up  to  the  time  when  he  was 
discharged,  and  we  think  that  the  proper  method  of  ascertaining  his 
rights  ia  to  divide  the  sum  total  of  the  crops  by  the  number  of  days  in 
the  year,  and  to  allow  him  for  the  number  of  daya  he  was  in  the  defend- 
ant's employ.  His  service  commenced  on  the  Qrst  of  Januaiy  and  ended 
on  the  second  of  May,  which  would  mako  one  hundred  and  twenty-two 
daj's.  This  would  entitle  him  to  four  hundred  and  eighty-livo  dollars 
and  ninety  cents. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  tile  judgment  of 
tlie  <listriot  court  be  amended  by  reducing  the  amount  thereof  from 
S1457  75  to  four  hundred  and  eighty-Sve  dollars  and  ninety  cents.  As 
thus  amended,  the  judgment  is  affinued,  appellant  to  pay  the  costs  in 
the  lower  court,  these  of  this  court  to  bo  paid  by  appellee. 


Mns.  Mary  B.  Lo/ke,  Wife  of  A.  MArBE.vr  vs.  LifittI'::,  Dmi-HO  &  Co., 
ACTiNO  FOB  Marmillios. 

The  doti'ndnnt.  Miirmillion.  who  parli'd  with  bis  money  ond  nsriuirpd  Ihe  morUtano 
note,  executed  under  the  HuthorizBtion  of  thoiuflBO  o(  the  Second  District  Court, 
HDd  which  piaintifl  jtcays  to  bo  dccUrod  null  and  void  and  roturued  to  her.  mont 
lie  protin.-ti>d  in  his  rlKhts.  nndtha  olijcotlun  sat  tip  by  naid  plaintiff  to  the  certln- 
eiltc  (lint  tho  judfEO  did  not  state  therein  that  lie  hnd  exoinincd  her  Hcpamte  aud 
apart  from  her  hushsnd.  eati  not  avail. 

The  eertincotG  of  the  judco  was  authority  for  drawinK  the  act  of  mortKiu^.  and 
nItliouKh  it  docs  not  state  that  he  examined  the  plaintilT  sopnrnte  hqU  apart  Irom 
har  husband,  the  prceumptlon  is  he  did  hie  duty,  that  he  pxnmlned  her  Hepnrate 
and  apart  from  her  husband  oa  required  by  law.  Hence  tliR  ubllKUion  of  the 
piiiinCiff  is  valid. 

APPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.    Sander, 
J.    Breaiix,  Feimer  &  Hall,  tor  phdntiff  and  appellee.    /.  L.  Tiseot, 
fur  defendant  and  appellant.  ■ 

WYI.Y,  3.  Plaintiff,  a  married  woman,  sues  the  defendants,  the  holders 
of  her  mortgage  note,  to  have  the  same  decreed  void  and  returned  to 
her,  on  the  ground  that  she  executed  the  aame  tmiler  marital  influence, 
and  that  the  loan  of  money  obtained  thereon  did  not  inure  to  her  sepa- 
rate benefit,  but  said  money  was  used  by  her  husband  for  hU  own  pur- 
poses. 
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IMcndont,  Marmilllon,  discounted  the  not«  and  acquired  it  for  value 
before  due. 

The  mortgage  was  gnuited  on  the  authorimtioa  of  the  judge  of  the 
SecoDd  District  Court,  hiscertiflcate  reciting  ttiat  "said  lady  having  been 
by  me  examined  touching  the  object  for  which  said  debt  is  to  bo  con- 
tracted, and  she  having  aatisfled  me  that  the  same  is  for  her  separate 
advBDtage  and  benefit,  I  do  by  these  presents  grant  my  sanction,"  etc. 

Ve  think  that  the  defendant  Marmiilion,  who  parted  with  his  money 
aod  acquired  the  mortgage  note  executed  under  the  authorization  of  the 
judge  as  aforesaid,  should  he  protected  iti  his  rights,  and  that  the  objec- 
tioD  set  up  to  the  certificate,  that  the  j  udgo  did  not  state  therein  that  be 
had  euunined  the  plaintifl  separate  and  apart  from  her  husband,  can  not 
ATaiL  The  certificate  of  the  judge  was  authority  for  drawing  the  act  of  . 
mortgage,  and  althougli  it  does  not  state  that  be  examined  the  piaintiff 
separate  and  apart  from  her  husband,  the  presumption  is  be  did  liis  duty; 
tliat  be  examined  her  separate  and  apart  from  her  husband,  as  required 
by  article  127  of  the  Re\-iaed  Cade.  Whether  lie  did  or  not,  the  defend- 
ant parted  with  his  money  when  ho  discounted  the  note  on  the  faith  of 
the  mortgage  executed  under  a  valid  autliorization  of  the  judge,  and  Ms 
rights  must  be  protected.    26  Ad.  418. 

It  is  therefore  ordered  that  the  j  udgmenf  herein  be  annulled,  and  it  is 
decreed  that  the  mortgage  note  heroin  is  a  vidid  obligation  of  the  plain- 
tiff, «id  that  plaintifTs  demand  bo  rejected,  with  costs  of  both  courts. 

Bebeariug  refused. 


A.  W.  Hya.t  vs.  Pouce  Jiby  of  the  Paeish  of  E.tsT  Feliciana, 

PWnlur  had  iudftment  for  flftr-tour  dollara.  the  amount  (tlaimed.  Iiut  tbc  uarlsh 
judge  retuaed  to  order  nil  asaetismci^  to  bo  mado  oa  Ibe  t»t-roll  boonuan  lie  aald 
th»lthep«ll«i  juryofthe  pnrisli  had  already  levied  the  laaslniuditni  allowed  br 
IhaelKhth  section  ol  tlieaet  of  iwo,  No.  M,  and  under  act  No.  not  isra. 

The  lemllty  of  s  tax.  toll,  or  impost,  line,  torfclturo,  or  ponalty  Imposoil  liy  a  muai- 
rinaS  corporation,  not  twlnR  At  Issue  here,  this  oourt  is  witbuul  juriadivtion. 

I  PPEAL  from  the  Parish  Court,  pariah  of  Eaat  Feliciana.  Lyons,  J, 
A  D.  J.  Wedge  and  T.  A.  Mocn-e,  for  plaintiff  and  appellant  F.  D. 
Bronte,  KUhoiime  &  McVea,  lor  defendant  and  appellee. 

MoBOAX,  J.  Article  seventy-tour  ot  the  couatitution  gives  to  this  court 
appellate  jurisdiction  inallcasoB  in  whieh  the  coiistitutionaJity  or  legality 
ot  any  tai,  toll,  or  impost  of  Miy  kind  or  nature  whatsoever,  or  any  fine, 
torfdture,  or  penalty  imposed  by  a  municipal  corporation  shall  be  in  con- 
iMlation,  whatever  may  be  the  amount  thereof.  PlalnUflfsued  the  parish 
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of  East  Feliciana  in  the  pariah  court  tor  fitly-four  dollai's,  with  Ave  per 
cent  intereet  from  the  twenty-nintli  of  October,  1874,  for  books  sold  to 
the  parish  for  the  iise  of  the  recorder's  office  of  that  paiish.  He  prayed 
that  the  tax  collector  be  ordei-ed  ta  assess  and  collect  o  aiifBcient  per 
centage  upon  the  tas-roUs  ol  the  pniish  to  pay  au<l  satisfy  liia  demand. 

He  bad  judgment  for  the  amoimt  claimed,  but  the  parish  judge  re- 
fused to  order  an  assessment  to  be  made  on  the  tax-roll,  because,  he  said, 
the  police  jury  of  the  parish  had  already  leiied  the  maximum  tax  al- 
lowed by  the  eighth  section  of  the  act  of  1870,  No.  6B,  and  under  act  Ko. 
17  of  1872. 

The  legality  of  no  tax,  toil,  or  impost,  line,  forfeiture,  or  penalty  im- 
posed by  a  municiiJal  corporation  is  at  issue  hero,  and  wc  are  without 
jurisdiction. 

Appeal  dismissed, 


No.  4G51. 

J.  E.  Caupbkll  vs.  E.  V.  Fowi.eb  et  al.     M.  A.  Soithworth,  Inteevesor. 

II  Is  proved  that  the  Bub-leBsee.  who  IntervencB  anil  enjoins  In  this  ease,  was  not  In- 
debt^  to  the  lessws  oC  tha  plaintitT  nt  the  time  o(  the  provisional  seizure  hy 
plaintiff,  tlie  lessor.  Therefore  the  court  below  did  not  err  in  pernt'tuntlngth- 
Injunction  luid  ordering  thp  furniture  of  the  intervener  to  tie  rentored  tn  him, 
but  there  was  error  in  awardinK  to  the  intervenor  seventy-five  dollars  damaKcs. 
as  attorney's  fees,  oe«i8ione<l  by  the  seizure  of  the  furniture.  There  Is  no  law 
authorizing  the  nJlownneo  oE  einins  ■!  to™  to  n  plninllff  in  injunetlon  In  n  ease 
llku  this. 

APPEAL  from  the  Fourth  District  Court,  parish  «l  Orleans.  Lijifti. 
J.  Walter  H.  Eogers,  for  plaintiff  and  appellant.  linrnor  tf  Bene- 
dict, (or  defendants  and  appellees. 

"WvLY,  J.  Plaintiff  sued  out  a  writ  of  provisional  seizure  against  the 
defendants,  the  lessees  of  his  house.  No.  396  St.  Charles  street,  and  under 
this  writ  the  furniture  described  in  the'petition  belonging  to  the  sub- 
lessee, M.  A.  Southworth,  was  seized. 

Thereupon  Southworth  interv'ened,  enjoining  the  seizure  of  his  prop- 
erty, and  claiming  damages.  It  is  proved  the  sub-lessee  was  nut  indebted 
to  the  lessees  at  tlie  time  of  the  provisional  seizure  by  plaintitT,  the 
lessor. 

Wo  think  the  court  did  not  err  in  perpetuating  the  injunction  and  or- 
dering the  funilture  of  the  intervenor  to  be  restored  to  him  (Revised 
Code,  2705),  but  there  was  error  In  awarding  to  the  intervenor  seventy- 
flve  dollars  damages  as  attorney's  fees,  occasioned  by  the  seizure  of  his 
furniture.    There  b  no  law  authorizing  the  allowance  of  counsel  fees  to 
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t,  plaintiff  in  injimctloii  In  a  case  like  this.    14  An.  701,  738;  17  L.  265;  4 
in.  301: 12  Ah.  239. 

It  is  therefore  ordered  that  tlie  judgment  herein  be  amended  by  strik- 
ing out  tlie  amouDt  ot  seventy-flve  dollars  awarded  the  int^nenor  as 
counsel  tees,  and,  as  amended,  that  ttie  judgment  herein  be  afOrmed,  ap- 
pellee, M.  A-  Southworth,  paying  costs  of  appeal 


Henbt  Newell  vs.  Damel  Shaffett. 

Thcsuljjeclof  lliia  eontr.ierey  Is  about  the  effeot  of  tlio  solo  of  n  oortain  plcop  ot 
propertrUi  plalnclftlor  three  buadred  dollars,  to  b«  paid  In  rlnntatloc  supplies . 
with  the  riffht  of  redemplloD  by  deteudant  within  the  rear.  At  the  endol  the 
fMT,  th a  amount  not  havlnif  been  paid,  an  eiteusion  ot  another  year  was  given. 
TheplainlllT  instituted  this  suit  to  ije  declared  the  owner  ol  the  property  Ihus 
soiii  on  redemption,  for  rent,  nnd  also  a  lialanoeot  aeeount.  The  detendant 
answered  that  the  act  elKaed  by  him  wna  In  n  reality  a  niort^axc  to  tweure  ad- 
uaees  to  t>e  made,  and  the  amount  had  been  paid.  He  therefore  asked  to  tH' 
declared  the  owner  ol  said  property. 

Thether  a  mortgage  or  a  sale,  with  the  right  of  redemption.  It  appears  that  the 
amoaDtapeclQed  as  the  consideration  of  Ihc  contract  was  paid  to  the  plaintiff 
vilhfn  Ibeeitended  time,  and.  no  conventional  Imputatinn  havlns  l>['cn  made  by 
the  pajtles,  the  law  would  impute  it  to  the  advances  specified  In  the  contract. 

APPEAL  from  the  Fitth  Jtidieial  District  Court,  parish  ot  East  Baton 
ttouge.  Dewing,  3.  Jury  trioL  Ocorge  W.  Stii-kncr,  Read  £  Guofl- 
ale.  for  plaintiff  and  appellant.  Knickerhocler  (C  Stafforil,  for  defendant 
and  appellee. 

Howell,  X  On  twelfth  March,  1868,  the  defendant  passed  an  act  ot 
conveyance  to  plaintiff  of  a  cert^n  tract  ot  land,  with  thirty  head  ot 
rattle,  for  the  consideration  ol  three  hundred  dollars,  to  be  paid  by  the 
pnrehaser  in  plantation  and  other  supplies  for  the  said  year  at  prices  to 
he  agreed  on,  lea^ing  to  the  vendor  the  use  of  the  said  property  during 
the  year,  and  on  the  condition  that  if  the  vendor  shall  within  twelve 
montlis  reimburse  the  purchaser  in  money  or  cotton  for  all  supplies  so 
tumiahed,  the  latter  will  reconvey  the  said  property  to  the  vendors.  At 
the  {nd  ot  the  yeax,  the  amount  not  having  been  paid,  an  estenaion  of 
another  year  was  given.  The  parties  continued  their  dealings  until 
September,  1874,  when  plaintiff  instituted  this  suit  osking  to  be  declared 
the  owner  of  the  said  property,  tor  judgment  for  one  hundred  dollars 
per  annum  rent  from  first  of  January,  1869,  until  delivery,  with  interest 
and  privil^e,  and  tor  two  hundred  and  sixty -one  dollurs  and  flity-one 
cents,  balance  of  account.  The  defendant  answered  that  the  net  signed 
liy  him  was  in  reality  a  mortgage  to  secure  the  advances  made,  and  that 
the  amount  has  been  paid,  and  asked  to  be  decreed  the  ovmer  ot  said 
property. 
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The  case  was  tried  before  three  juries,  tiie  first  declaring  the  notarial 
act  to  be  a  mortgage,  and  allowed  pIoJntifT  five  hundred  and  stxty-one 
dollars  and  flfty-onc  cents,  balance  due  him,  the  second  failed  to  agree, 
and  the  third  declared  the  act  to  be  a  sale,  but  was  canceled  by  pay- 
ment of  the  amount  stipulated  within  the  time  as  extended,  and  gave  a 
verdict  for  $561  51  with  interest  from  judicial  demand.  From  the  judg- 
ment in  accordance  with  this  verdict  the  plaintiff  appealed. 

A  careful  eaamination  of  the  record  fails  to  convmco  ua  that  the  jury 
erred  tn  their  conclusion. 

Whether  a  mortgage  or  a  sale  vdth  the  right  of  redemption,  it  ap- 
pears that  the  amount  specified  as  the  consideration  of  the  contract  was 
paid  to  the  plaintiff  within  the  extended  time,  and  no  conventional  inn- 
putation  ha^'lng  been  made  by  the  parties,  the  law  would  impute  it  to 
the  advances  epcclfled  in  the  written  contract. 

Judgment  affirmed. 


Jaues  R  AuDREtts,  Pkesident  of  Polick  JtTtY,  Fakish  of  Rapides,  vs. 
E.  B.  Biossat  et  .u. 

lu  thla  nult  aeaiust  the  troasuror  ol  the  parleb  ot  Bauldea  oni]  his  eacetles  eaid 
BuretleB  were  not  enlllled  to  plead  diBCuasion  before  the  iudsiuent.  Under  the 
sCatutettiey  fan  ruiiuire  the  prlnctpal's  property  to  be  Bold  before  thelrHcao  bo 
Belzed. 

No  mongatK  Is  created  by  the  registry  ot  the  odli^IiU  boud  aKHlnst  the  eecurlty :  tile 
morteiute  exiBts  only  upon  the  real  estnCe  ot  the  prlni'lpal  oblleor  therein. 
Hence  the  ludffmentof  tbc  court  below  recuKulzlnK  n  mortKOse  aealnat  the  prop- 
erty ot  the  Huretiee  Is  wronn. 

APPEAL  from  the  Ninth  Judicial  District  Court,  parish  of  Eapidca. 
Otslioi-n,  J.  W.  C.  McGimney,  Parish  Attorney,  for  plaintiff  and  ap- 
pellee. T.  C.  Maiming,  for  the  suretJes,  defendants  and  api>ellants.  M, 
Rga»,  tor  Biossat,  defendant  and  appellant 

LrDELiKQ,  C.  J.  This  is  a  suit  against  the  treasurer  of  the  parish  ot 
Bapides  and  hie  sureties  for  S1173  90  and  interest 

There  was  judgment  against  the  defendants,  tji  solido,  with  recognition 
of  mortgage  on  the  real  estate  of  principal  and  sureties. 

The  evidence  shows  that  Bioasat  rewived  $1173  90  in  the  parish  scrip 
of  the  parish  of  Bapides,  which  he  has  not  delivered  to  the  parish.  It 
seems  that  under  authority  of  the  police  jury  the  tax  collector  was  au- 
thorized to  take  in  payment  of  taxes  this  MTip,  and  that  the  parish 
treasurer  received  from  the  collectors  of  Rapides  and  Yemon,  for  account 
of  Bapides  parish,  the  amount  of  scrip  above  mentioned.  He  was  au- 
thorized to  receive  this  scrip  in  settlement  with  the  tax  collectors,  and  he 
must  account  for  It. 
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Tbe  sureties  were  not  entitled  to  plead  dlsousaion  before  the  Judgment. 
Under  the  statute  they  con  require  the  principal's  propeity  to  be  sold 
before  theirs  can  be  soized.  Revised  Statutes,  see.  364,  No  mortgage  is 
(rested  by  the  registry  of  the  ofHcial  bond  against  the  security.  The 
law  is  that  "bonds,  when  r^jistered  as  above  provided,  shall  operate 
from  and  after  the  date  of  the  r^istry  as  a  mortgage  upon  all  of  the  real 
estate  of  the  principal  ohUgor  tliere'in  in  the  parish  where  he  exercises  his 
ofBee."  Revised  Statutes,  sec.  2760.  The  judgment  recognizing  a  mort- 
gage against  the  property  of  the  sureties  is  wrong. 

It  is  therefore  ordered  that  the  judgment  of  the  lower  court  be  set 
aside,  so  far  as  it  recognizes  a  mortgage  against  the  property  of  the 
sureties,  and  that  in  other  respects  it  be  affirmed.  Costs  of  appeal  to  be 
peid  by  appellee. 


Jobs  S.  Compton  kt  al.  vs.  W.  L.  S.vndfobd. 

It  Is  clear  Irom  Ihe  record  and  the  jadlclal  admlssinnB  of  detpndnnt  that  the  proii- 
etly  seized  as  beloOBing  (o  the  lather  ol  plnlntlflB.  belonged  to  their  mothur. 
Whether  she  Bubserjuently  tranalerceJ  thn  titio  thereto  to  her  husband  or  not.  Is 
not  Imcortant,  as  such  a  tronafer  would  have  heen  an  absolute  nullity.  Hus- 
bands and  wives  nre  lorbidd-.  n  from  contrnetlnK  with  each  other,  e;icept  for 
spwlfled  purposes.  Tile  mortitaiie  Kiven  by  the  huebnndtoaeeure  hisdobt  onthn 
property  o(  hie  wite.  can  not  be  enforced. 

APPEAL  from  the  Ninth  Judicial  District  Ciurt,  parish  of  Rapides. 
Orgboru,  3.  R  J.  Boivmati,  for  plaintifEB  and  appellees.  T.  V. 
banning,  for  defendant  and  appellant. 

LtrpELisG,  C.  J.  The  plaintiffe  enjoin  the  sale  of  certain  lands  seized 
under  execution  as  the  property  of  their  father;  they  aUf^T^  that  the 
property  belongs  to  them,  having  inherited  the  same  from  their  mother. 

The  defendant  allies  that  the  property  belongs  to  his  judgment 
debtor.  He  denies  that  the  lands  belonged  to  the  plaintiEb'  mother  at 
tlietime  of  her  death.  He  alleges  that  the  judgment  rendered  May, 
1869,  re-eetablishlng  the  title  of  Mrs.  Compton  was  only  an  incomplete 
statement  of  the  record  pertijning  to  this  trad;  of  land;  that  subsequent 
to  the  Bale  and  deed  of  the  sheriff  to  Mrs.  Compton  she  reconveyed  to 
her  husband  the  title  to  said  lands  long  before  the  death  of  Mrs.  Comp- 
ton. 

It  is  dear  from  the  record  and  the  judicial  aJmissions  of  defendant 
that  the  property  belonged  to  the  mother  of  plaintiffs,  and  whether  she 
subsequently  trtmeferred  the  title  thereto  to  her  husband  or  not  is 
not  important,  as  such  a  tmnsfer  would  have  been  an  absolute  nullity. 


088  SUPREME  COURT  OF  LOUISIANA, 

Comiiton  ve.  Sandlord. 

Husbands  and  wives  are  forbidden  from  contracting  with  ea«b  other,  ex- 
cept for  certain  specified  purposes.    C.  C.  1884;  14  An.  604;  18  Aa  87, 

The  mortgage  given  by  the  husband  to  secure  his  debt  on  the  prop- 
erty of  the  wife  can  not  be  enforced. 

It  la  therefore  ordered  that  the  judgment  of  the  lower  court  be  affirmed 
with  costs  of  appeal. 

Beheaiing  refused. 


William  C.  Harbison  vs.  W.  L.  Jirgielewiez. 

In  Hti  action  for  tort  a  wronaliil  «rt  nt  nnolher  time  and  plate  from  tUat  Bot  up  in 
plaintiff's  petition  can  not  be  pleaded  in  reconvention. 

The  court  a  qaa  did  not  etr  In  requlrinK  defendant,  beloro  eolan  Into  trial,  to  elert 
between  the  pleooljustlflciitiou  mid  the  (teiicral  denial,  andtoliase  his  defense 
solely  on  the  one  or  the  other,  tho  two  defenses  belnK  Ineonslatent.  The  defend- 
ant elected  the  plea  of  justlflcation. 
*The  court  below  did  not  err  in  refueios  lo  admit  teatlmony  of  witnesses  and  pub- 
licallona  of  newspapers  In  regard  to  the  malleloua  eonduet  and  feeling  of  plain- 
tiff toward  the  defendant.  The  test!  monr  wns  irrelevant.  The  previ one  conduct 
and  the  foclinKS  of  plaintiH  toward  the  defendant  were  matterg  entirely  lorelKn 
to  the  iaaue  presented  by  the  pleadlmts. 

Defendant  has  utterly  failed  to  justify  his  conduct  in  the  use  of  bis  slanderous  and 
libelouB  words. 

APPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.  CuUom.  J. 
Jury  trial.  G.  L.  Hall  and  Joseph  F.  HorriOTy  for  plaintiff  and  appel- 
lea  P.  J.  Kramrr,  Gabriel  Feritandn,  and  Brmiglui  &  Buck,  tor  defend- 
ant and  appellant 

Wyly,  J.  Plaintiff,  a  dmgglst  at  the  comer  of  Magazine  and  Thalia 
streets,  sues  tho  defendant,  a  druggist  on  the  opposite  corner,  for  twenty 
thousand  dollars  damages  for  slander  and  hbel.  He  allies  that  on  the 
night  ol  the  thirtieth  of  July,  1872,  the  large  and  handsome  gilt  mortar 
on  the  post  In  front  of  defendant's  drug-store,  used  as  a  sign,  was 
ruined  by  having  some  acid  or  discoloring  matter  thrown  on  it,  which 
gave  it  a  very  ridiculous  appearance;  that  petitioner  had  nothing  to  do 
with  committing  this  nuisance  and  knew  nothing  about  it  until  the  next 
morning,  when  bis  attention  waa  called  to  it  and  when  the  defendant  ac- 
cused him  of  the  act  and  told  John  P.  Becker,  an  old  citizen,  that  peti- 
tioner had.  thrown  acid  or  some  diacoloring  matter  on  said  gilt  mortar 
with  Intention  to  injure  it,  aad  make  it  unsightly  and  thereby  Injure  him 
in  his  business  and  vex  and  annoy  him;  that  he  has  repeated  this  accu- 
sation to  many  citizens,  showing  them  the  unsightly  moitar;  that  on  the 
first  of  August,  1872,  defendant  nailed  or  fastened  to  the  post  on  which 
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the  mortar  aita  and  just  under  it  two  lui^e  cards  Ia<-ing  on  each  street, 
oil  which  was  written  in  a  large  legible  baud,  that  could  be  i-ead  by  per- 
sona pnasing  by  either  on  foot  or  in  tlie  ears,  tlieae  woi-ds:  "This 
malieious  uiischict  is  done  by  luy  jealous  neighbor;"  that  these  cards 
remuoed  so  i>oeted  until  about  tlic  tlfteenth  of  September,  when,  by  a 
severe  storm,  they  were  washed  or  worn  oIT,  and  defendant  again  fast- 
eoed  or  caused  to  be  fastened  at  the  same  place  similar  cards  containing 
these  words;  "This  mischief  was  done  by  my  jealous  neighbor,"  and 
ibey  remained  posted  until  tltis  suit  was  brought.  Petitioner  alleges 
that  in  this  very  public  place  thousands  of  persons  have  had  their  at- 
tention called  to  this  tarnished  and  unsightly  sign,  and  great  numbers 
of  persons  have  been  told  by  the  defendant  that  it  was  the  malicious 
and  mischievous  work  of  petitioner,  to  his  great  injury  and  the  defama- 
tion of  his  charai-ter,  causing  gi-eat  injury  to  his  business  and  bringing 
ilLjcredit  and  the  ill-will  of  many  persons,  thereby  injuring  his  character 
as  a  good  and  peaceable  citizen;  that  said  slanderous  and  libelous  words 
have  caused  him  daniag<»  iu  the  sum  of  twenty  thoiisnnd  dollars. 

Defendant's  answer  contained  a  general  denial,  a  plea  in  justification, 
and  a  reconventiowU  demand  for  forty  thousand  dollars  damages  for 
slanderous  words  and  publications,  whereby  it  is  alleged  plaintjff  injured 
the  business  and  character  of  defendant. 

In  tm  action  tor  tort  a  wrongful  act  at  another  time  and  place  from 
that  set  up  in  plaintiffs  petition  can  not  bo  pleaded  in  reconvention. 
King  va.  Ballard,  10  An.  557. 

Furthermore,  defendant  before  the  trial  discontinued  the  reconven- 
tion al  demand. 

We  think  the  court  did  not  err  in  re:!iiiring  defendant,  l)etore  going 
into  trial,  to  select  between  the  plea  of  justification  and  the  general  de- 
nial and  to  make  bis  defense  solely  on  the  one  or  the  otlier,  the  two 
(letenaes  being  inconsistent,  and  tlic  bill  of  exceptions  to  the  niling  of 
the  court  was  not  well  taken.      ' 

The  defendant  elected  the  plea  of  justiltcatiim.  Tlie  court,  on  tho 
verdict  of  a  jury,  gave  judgment  for  plmntifC  for  five  liundred  dollai-s, 
and  defendant  has  appealed. 

-Utera  careful  examination  of  tiie  evidence  wo  see  no  couse  to  disturb 
the  verdict  of  the  jurj-  and  the  judgment  thereon. 

We  think  the  court  did  not  err  in  refiising  to  admit  testimony  of  wit- 
nesses and  publications  of  newspnpere  in  regard  to  the  malicious  eon- 
duct  and  feeling  of  plaintiff  toward  defendant  "  for  the  purpose  of 
showing  that  the  injury  to  the  mortar  could  have  come  from  no  other 
quarter  in  his,  defendant's  opinion."  The  testimony  was  irrelevant. 
The  previous  conduct  and  tho  feelings  ot  plaintiff  toward  tho  defendant 
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were  matters  entirely  foreign  to  the  issue  presented  by  the  pleodingH. 
The  evidence  shows  that  plaintiff  did  not  comnsit  the  disgraceful  act  of 
which  he  wns  accused,  and  defendant  has  uttevly  foiled  to  justify  his 
conduct  in  the  use  of  the  slanderous  and  libclmm  words.  See  25  Aii. 
170;  20  An.  313. 
Judgment  affirmed. 


Seliom.vs  Kaux  t8.  Edward  J.  G.« 


APPEAL  from  the  Fifth  Judicial  District  Court,  parish  of  Iberville. 
Dewinii.J.  Samuel  Mattheips,  tor  plnintifT  oud  appellant  Barrotr 
tt  Pope,  for  defendant  and  appellee. 

Morgan,  J.  Article  eighty-five  of  the  constitution  declares  that  "  the 
dietriot  courts  shall  have  original  jiirisdletion  in  all  civil  cases  where  the 
amount  in  dispute  exceeds  five  hundred  dollars,  e.n-hii'ivi'  of  inli'rei'l." 

The  amount  in  dispute  in  this  case  does  not  exceed  five  hundred  dol- 
lars, exclusive  of  interest  The  district  court,  therefore,  was  without 
jurisdiction  and  properly  dismissed  the  suit.    211  An.  34;  24  An.  184. 

Judgment  affirmed. 


No.  5a77. 
City  of  New  OaLEANii  va.  Mus.  James  A.  Fehousok 

By  Hda  ot  1S"S.  HPClloii  two.  niwe  thirty-ulght,  exclusive  iiLrlsdiution  is  given  to  th»- 
Suporior  District  Court  o[  tns  suits. 

ThCi'i;  is  no  foroc  In  Iho  uUa  thnl  (ho  aHSesjnitint  ar  piibKention  vrns  improperly 
Dinde  in  the  unmc  at  Mrs.  J.  A.  FerKUBon  Hlmnly,  nml  thnt  thf  wnrda "(%:nti*  ot" 
ivcri'  Dot  nili!"d  lui  they  slioutil  hnri>  liccn.  iiinslilorinK  thnt  the  osHesaDient  wan 
miulc  ntter  her  disi-m^e.  T\\c  nolo  purpone  InaivlnR  the  ntinia  at  all  twinB  to  i\e- 
Bfi'lbo  o;-  identity  thrt  propprty  taxnl  and  the  tax  nist'BHr'd.  it  1»  evident  tliat  Ihi" 
ndditloni't  tho  word  "  estnte  "  would  no  iniin- elmlrly  Indl-Nite  thut  thy  proporty 
toxed  Is  tliiit  knoivn  as  Mr4.  FencuHon'H. 

APPEAL  from  the  Superior  District  Court,  parish  of  Orleans.  Hinv- 
khis,  3.  B.  F.  Joiia^,  City  Attorney,  and  SamueJ  P.  Slaiir,  Aenistiuit 
City  Attorney,  for  plfdntifC  and  appellee.  A.  tf-  11".  Voorhies,  lor  defend- 
ant and  appollatit. 

TAi.i.iJ'Eiino,  J.  Tliis  is  a  tux  suit  for  S5D0— sitj-  tax  of  1875.  Its  pay- 
ment is  resisted  on  tlie  ground  that  the  ossesamont  or  publication  was 
improperly  made  in  the  name  of  Mrs.  J.  A.  Ferguson  simply,  and  that 
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the  words  "  estate  ol "  were  not  added  as  they  should  hare  been,  seeing 
that  the  assessment  was  made  after  her  decease.  To  this  the  reply  was 
that  the  object  of  giving  the  name  at  all  is  obvious;  the  sole  purpose 
b«Dg  to  describe  or  identify  the  property  taxed  and  the  tax  assessed,  by 
the  use  of  the  name  of  Mrs,  J.  A.  Fei^uson,  wliich  it  aeems  is  admitted, 
would  itave  been  suffldent  If  she  were  still  hving ;  that  after  her 
decease,  the  addition  of  the  word  "  estate"  would  no  more  dearly  Indi- 
(xie  that  the  property  taxed  Is  that  known  as  Mrs.  Ferguson's.  The 
jurisdiction  of  the  Superior  Court  was  questioned,  the  defendant  con- 
tending that  the  Second  District  Court  has  exclusive  jurisdiction  in  suits 
against  succesaions.  By  acts  of  1873,  section  two,  page  thirty-eight,  ex- 
dnMve  jurisdiction  is  given  to  tbo  Superior  District  Court  of  tax  suits. 
Judgment  was  rendered  in  the  court  below  in  favor  of  the  plaintiff,  and 
defendant  appealed.  We  aeo  no  error  in  the  judgment,  and  we  there- 
fore afllrm  it  with  coata. 


Bebxhabut  Weil  va.  John  Weil.  John  M.  Sandidge  &  Co.,  Inter venob.s. 

The  i^MnlehowB  that  tbp  pIslntllT  wn3entit.le<l  tn  judgment:  and  frnm  Choallesn- 
tloos  of  the  lutervennra  and  appellants  th«*y  are  entitled  to  no  relief.  They  dii 
ant  nll<»ce  that  dt-tendnnt  owes  Ihitm  any  specijic  sum.  nor  do  tbey  seek  to  re- 
cover ajuilzm?nt    Their  polition  dis-loses  no  enusj  or  action. 

k  PPEAL  from  the  Ninth  Judicial  District  C^mrt,  parish  of  Rapidee. 
A  Or6bDnt,  J.  TT'.  F.  Blarkma)!,  for  plaintiff  and  appellee.  James  G. 
Jflilte  and  A.  Caiabal,  lor  defendant  II',  iV.  H'lutOnotoii,  Jr.,  and  Hob- 
ert  P.  Hunter,  for  inter^■enors  and  appellants. 

Wtm-,  J,  Plaintiff  sued  defendant  for  throe  thousand  dollars  for  sal- 
arj-  as  clerk,  and  claimed  a  privilege  on  the  stock  of  goods  belonging  to 
defendant. 

Defendant  confessed  judgment. 

John  U.  Sandidge  &  Co.  iuten'cned,  alleging  that  the  claim  of  plaintiff 
was  simulated  and  fraudulent,  and  injurious  to  them;  that  they  "  are 
p.-editors  of  the  defendant  for  a  lai^e  amount  and  above  the  juiisdio- 
lion  of  this  court;  that  plaintiff  and  defendant  are  brothers  and  com- 
mercial partners,  and  no  suit  can  bo'brought  between  them  except  to 
amic  the  partnership  affairs.  Interveners  expressly  deny  any  privU^e 
or  recordation  of  the  same,  and,  if  recorded,  they  allege  fraud  and  sim- 
ulation therein  and  iujury  to  them.  Inten-enors  pray  for  citation 
according  to  law  on  plaintiff  and  defendant,  and  that  no  judgment  be 
Tendered  against  defendant  on  the  claim  of  plaintiff,  and  for  ccsts,  all 
other  and  necessary  orders,  and  for  trial  by  jury  and  for  general  relief." 
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The  court  rejected  this  and  aeveml  other  interventions  and  gave  judg- 
niont  lor  plaintilt 

The  iQtervenors,  John  M.  Sandidge  &  Co.,  have  appealed. 

The  record  shows  that  the  plaintiff  was  entitled  to  judgment;  and 
from  the  allegations  or  the  appellants  they  are  entitled  to  no  relict  They 
do  not  allege  that  defendant  owes  them  a  specific  sum,  nor  do  they  seek 
to  recover  a  judgment.    Their  petition  diBcloses  no  cause  of  action. 

Judgment  afQrmed. 


D.  B.  Penm  vs.  W.  H.  Farrenbebo. 

In  ihtB  attachment  suit,  the  gArniahee.  Rn  attorney-aC-law.  anewercd  that  he  had  a 
nnto  tor  I^>Uoctloa  drawn  In  favor  of  David  T.  Farrenb^rff.  but  he  ooiild  not  say 
who  la  the  true  owner  thoroot.  The  curator  o'l  hoc  tor  tho  detendaat.  a  resident 
of  Missouri,  nioved  to  diasoWc  the  attachment  on  the  arouDd  that  ao  proiierty 
had  been  attached.  On  the  trial  of  this  motion,  the  curator  ml  hoe  excepted  to 
theevldenoo  to  show  that  said  nol«  beloagixl  to  the  dc-tundant  Instead  ot  D.  T. 
KarrenberK.  The  juUse  n  t"o  correetly  admitted  tho  evidence,  as  the  motion, 
iiresentpd  thofiuostion  whether  or  not  property  ot  the  doteodant  had  been  at- 
taoticd.  The  prooeodlUR  was  not  to  annul  an  illegal  and  fraudulent  transfer  of 
property,  but  to  show  that  the  property  In  iinestion  belonged  to  tho  debtor  ol  the 
plalntitr. 

APPEAL  from  the  Thirteenth  Judicial  District  Court,  parish  of  Tenaaa. 
Howjh,  J.  £.  K  Fmrar  and  Steele,  Clinton  £  Garrett,  for  plaintiff 
aod  appellee.    L.  V.  Eeevee,  curator  ad  hoc,  for  defendant  and  appellant. 

HoiVELL,  J.  This  is  an  attachment  suit  against  the  defendant,  aJlt^ed 
to  be  a  resident  of  Missouri.  Interrogatories  are  propounded  to  two 
garnishees,  one  of  whom,  an  attomey-at-law,  answered  that  he  held  a 
note  for  collection  drawn  by  J.  T.  McGalllard  In  favor  of  D,  T.  Farren- 
berg,  bui  ho  could  not  say  who  is  the  true  owner  thereof.  The  other,  the 
maker  of  said  note,  answered  negatively.  The  curator  nd  hoc  moved  to 
dissolve  the  attachment,  on  the  grounds  that  no  property  had  been  at- 
tached and  tho  bond  was  insuffldenl  in  amount.  On  the  trial  of  this 
motion  the  curator  ad  hoc  excepted  to  evidence  to  show  that  SMd  note 
belonged  to  the  defendant  instead  of  D.  T.  Farrenbei^,  on  the  grounds: 
■  First — That  tho  answers  of  the  garnishees  had  not  been  traversed  ac- 
cording to  law,  and  could  not  bo  contradicted. 

Second— The  ownership  of  the  note  eould  not  be  inquired  into  In  this 
suit,  to  which  D.  T.  Farrenberg  was  not  a  party;  and, 

Third— The  necessary  parties  and  allegations  are  not  made  to  author- 
ize the  court  to  determine  the  question  of  ownership. 

The  court  admitted  the  eridence,  and,  we  think,  correctly,  to  show  that 
the  note  really  belonged  to  the  defendant,  as  tho  motion  pi-esented  the 
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qootion  whether  or  not  property  of  the  defendant  had  been  nttached. 
The  proceeding  was  not  to  annul  an  illegal  and  fraudulent  transfer  of 
property,  but  to  show  that  the  property  in  question  belonged  to  the 
debtor  of  ptaintiff,  and  we  agree  with  the  Judge  n  quo  that  the  eWdence 
(Stsblishes  such  ownership,  and  that  the  judgment  was  properly  ren- 
dpred  both  on  the  motion  and  on  the  merits. 

Preecription  is  not  sustained. 

Judgment  afflrmod. 


I.   J,    F.    DiTTBICH. 


iPPE.4L  from  the  Sixth  District  Court,  parish  of  Orleans.  Sniwier,  J, 
Thaman  J.  Cooliij,  J.  Dvovct,  and  J.  H.  Fergmon,  tor  plaintiff  and  ap- 
pellee.   Braughn  d-  Biicl'  and  W.  B.  Kooutt,  for  defendant  and  appellant. 

Wylt,  J.  Defendant  appeals  from  the  judgment  against  him  for  one 
ChouBand  dollars  damages  for  malleioua  arrest  and  imprisonment  of 
plaintifl.  The  evidence  shows  that  defendant  caused  the  airest  and  im- 
prisonment of  plaintiff,  without  showing  probable  cause.  Malice  is  pre- 
sumed.   21  An.  330. 

We  think  the  judgment  is  correct. 

■Tudpuent  afilmiod. 

Behearing  refused. 


Board  of  Hralth  of  Iiorisi.uiA  vs.  M.  A,  Soithwortk, 

ThiBBuit  was  impropcrli'  broiiKht  Id  the  pnrish  of  OrlpBnH.  ThP  Superior  DlslHr'f 
Court  had  uo  juritnlictian  ratione  mativiie.  det^nilant  .beinx  a,  rosldcut  o!  the 
pariBh  at  PliuiuciiilneB. 

APPEAL  from  the  Superior  DiHtrict  Court,  pariah  of  Orleans.    Haiv- 
kina,  J.    Cliarlen  S.  Riw,  for  plaintiff  Mid  appellee.  Keimn>-a,  Hoivi-  £ 
Preiitl^,  for  defendant  and  appellant. 

LtDEUNa,  0.  J.  This  is  an  injunction  suit  against  the  defendant,  who 
^sccpted  to  the  jurisdiction  of  the  Superior  District  Court  of  New  Or- 
leans ratione  per>ioi'(v. 

The  exception  should  have  l>een  sustained.  The  e\idence  shows  tliat 
he  <caa  appointed  remljiit  physician  at  Quarantine  Station,  in  the  parish 
of  Plaquemines,  about  eight  months  before  the  institution  ot  the  suit;  that 
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Weil  v8.  Weil. 

The  court  rejected  this  and  several  other  interventions  and  gave  judg- 
ment for  plnintifT. 

The  interveners,  John  M.  Sandldge  &  Co.,  have  appealed. 

The  record  ahowa  that  the  pl^ntiff  was  entitled  to  judgment;  and 
from  the  allegatione  of  the  appellants  they  are  entitled  to  no  relief.  They 
do  not  allege  that  defendant  owes  them  a  spctrific  sum,  nor  do  they  aeok 
to  recover  a  judgment    Their  petition  discloses  no  cause  of  a^-tion. 

Judgment  affirmed. 


D.  B.  Penh  vs.  W.  H.  F.u 

In  this  attAolim^nt  suit,  the  RHmlsliec.  aa  Htlxiriier->Lt-1aw.  HnBwercd  that  he  ha<l  a 
note  Tor  Pollectiou  drawn  in  tavor  ot  Duvid  T.  FarranbcrK.  but  he  could  not  say 
irho  is  lb,e  Irue  uwDer  tlieraof.  The  curator  ad  hoc  Eor  the  dotandaat.  a  realdcut 
[>t  Missouri,  moved  to  dleeolve  the  atta^bment  on  the  srouad  that  uo  proporty 
had  been  attached.  On  the  trial  ot  this  motion,  the  c^uratnr  ail  hor  oicepted  to 
the  evidence  to  show  that  said  note  belonged  to  the  drfendant  instead  oF  D.  T. 
Fnrrenberg:.  The  judee  a  quo  I'orrei.'tly  admitted  the  cvidenec.  us  the  motion. 
[)r(»pntort  theciuestiiin  whether  or  not  property  of  the  doIoBdant  hail  been  at- 
tsehod.  Tbe  proceeding  waa  not  to  annul  nn  illeKul  and  Irauduleat  transfer  ot 
l)roRcrtr.  but  to  show  that  the  property  in  Question  tielonged  to  Cho  debtor  ot  the 
plaintiff. 

APPEAL  from  the  Thirteenth  Judicial  District  Court,  parish  of  Tensas. 
Hough,  J.  E.  H.  Fat-rar  and  Steele,  Clinton  £  Gan-ett,  for  plaintlfT 
and  appellee.    L.  V.  Reeves,  curator  ad  hoc,  for  defendant  and  appellant. 

HowBLi.,  3.  This  Is  an  attachment  suit  against  the  defendant,  alleged 
to  be  a  resident  of  Missouri.  Interrogatories  are  propounded  to  two 
garnishees,  one  of  whom,  an  attorney- at-law,  answered  that  he  held  a 
note  for  collection  drawn  by  J.  T.  McOalliard  in  favor  of  D.  T.  Farren- 
berg,  bur  ho  could  not  say  who  is  the  true  owner  thereof.  The  other,  the 
malier  of  said  note,  answered  negatively.  The  curator  ad  hoc  moved  to 
dissolve  the  atta<;hment,  on  the  grouncls  that  no  property  had  been  at- 
tached and  the  bond  was  iusuEHcient  in  amount.  On  the  trial  of  thia 
motion  the  curator  ad  hoc  excepted  to  evidence  to  show  that  said  note 
belonged  to  the  defendant  instead  of  D.  T.  Farrenberg,  on  the  grounds: 
■  First— That  the  answers  of  the  garnishees  had  not  been  traversed  ac- 
cording to  law,  and  could  not  be  contradicted. 

Second— The  ownership  of  the  note  could  not  be  inquired  into  in  this 
suit,  to  which  D.  T.  Farrenbei^  was  not  a  party;  and. 

Third— The  necessary  parties  and  all^ntions  are  not  made  to  aiitiior- 
ize  the  court  to  determine  the  question  of  ownership. 

The  court  admitted  the  evidence,  and,  we  thinit,  correctly,  to  show  that 
the  note  really  belonged  to  the  defendant,  as  the  motion  pivsented  the 
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queetloa  whether  or  not  property  of  the  defendant  had  been  nttaohed. 
The  proceeding  was  not  to  annul  an  lUegal  and  fraudulent  traodfer  of 
property,  but  to  show  that  the  property  in  queatloD  belonged  to  the 
debtor  of  plaintiff,  and  we  agree  with  the  judge  a  quo  that  the  evidence 
est^Ushee  such  ownership,  and  that  the  judgment  was  properly  ren- 
dered both  OD  the  motion  and  on  the  merits. 

Prescription  is  not  smtained. 

Judgment  afBrmad. 


I.  J.  F.  DrrTBicH, 


iPPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.  Stingier,  J. 
Thoman  J.  Cooli-y,  J.  Droitet,  and  J.  H.  Ferguson,  for  plaintiff  and  ap- 
pellee.   Bratighti  d-  Bucl-  and  H'  B.  Ko»iiti,  for  defendant  and  appellant. 

WixT,  J.  Defendant  appeals  from  the  Judgment  against  him  for  one 
thousand  dollars  damages  for  malicious  arrest  and  imprisonment  of 
pialntilE  The  eWdence  shows  that  defen<lant  caused  the  aiTest  and  im- 
prisonment of  plaintiff,  without  showing  probable  cause.  Malice  is  pi-e- 
iiiUDed.    31  An.  S30. 

We  think  the  judgment  is  correct. 

Judgment  affirmed. 

Rehearing  refused. 


BoABD  OF  Health  of  Ijon-siaSA  \».  M.  A,  Soithwobth. 

Thisanil  wae  impropnrly  broutrtit  in  the  jmrlsh  of  Orlenus.  The  Superior  Dis'rli't 
Court  liud  no  jurladtctlon  ralioitr  tuati-rin:.  detondaat -bGlnfi  a  reitiilent  ul  tlie 
tnriBb  of  PlRiiucmiueH. 

iPPEAL  from  the  Superior  District  Court,  paiish  of  Orleans.    Haif- 
kiui,  J.    Cliarle*  S.  Rut,  for  plaintiff  and  appellee.  Kfimnrd,  Hnu-e  & 
Prenthas,  for  defendant  and  appellaot, 

LuDtuva,  0.  J.  This  is  an  injunHion  suit  against  the  defendant,  who 
tMPcpied  to  the  jurisdiction  of  the  Superior  District  Court  of  New  Or- 
leans ralioiti;  pernoiife. 

The  exc-eption  should  have  been  sustained.  The  evidence  ahowa  that 
be  was  appointed  tvukl-.-iit  physician  at  Quarantine  Station,  in  the  parish 
of  Plaquemines,  about  eight  months  before  the  lustltiitiou  of  the  suit;  that 
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he  has  resided  there  ever  since;  that  when  he  moved  to  Plaqueminee 
parish  he  did  so  with  the  inteatloo  to  make  it  his  domicile,  and  that  is 
still  his  intention.  There  is  no  evidenceto  contradict  this.  The  sherifTs 
return  states  that  the  ritation  and  injunction  were  served  on  defendant 
in  person  in  the  pariah  ot  Plaquemines,  at  his  domicUe  in  that  parish. 
These  writs  were  sent  to  the  sheriff  of  Piaquemlncs  parish,  who  served 
them  in  that  parish. 

The  suit  was  improperly  brought  in  the  parish  of  Orleans.    C.  P.  162. 

It  Is  therefore  ordered  that  the  Judgment  of  the  iower  court  be  re- 
versed, and  that  the  suit  be  dismissed  at  pl^otlfTs  costs. 


Emanuix  Meyek  &  Bbother  vs.  Mns.  Mauv  S.  Johssos. 

ThiaauU  (sod  thorolensebnndiclyenby  the  Intervener.  The  iudtre  aqao  did  not 
err  nhen  ho  rendurixl  iudKm^nt  aicBliiBtthe  plnlntilTB,  on  the  ground  that  iiit«r- 
venore  hare  not  the  eight  to  release  property  seized  under  attaohtnenl.  The 
bondeivenbr  thelntccvODOrianota  iudidolbond.  and  the  Dial Dtiff  can  not  re- 
cover. In  cnaea  of  the  kind  it  bos  been  settled  that  the  defendant  only  ca;i  bond 
the  property  attnched. 

APPEAL  from  the  Fifth  Judicial  District  Court,  parish  of  East  Felid- 
ana.     Deiv'ing,  J.      W.   F.  Keriian,    for  plaintiPfa  and  appellants. 
Wedge  &  Moore  and  K,  A.  Cross,  for  defendant  and  appellee. 

Taliaferro,  J.  The  plaintiff  brought  suit  by  attai;hiiient  against  B.  Ij. 
Lupre  and  Jack  Rhea,  and  attached  ten  balee  of  cotton  and  a  pleasure 
carriage  or  buggy.  Mrs.  Oauidcn,  a  rosidont  ot  Miasisaippi,  inter\'ened, 
claiming  to  be  the  owner  of  the  property  attached.  She  bonded  the 
property  attached,  giving  Mrs.  Jolmson  as  her  surety.  On  trial  of  plain- 
tiff^' suit  against  Dupri'  they  had  judgment  against  Dupre  uid  against 
Mra.  Gauldeu,  intervenor,  rejecting  her  demand  as  owner  of  the  property 
attached.  The  plaiutiffe  ran  executions  against  Dupre  and  Jack  Rhea, . 
and  they  were  returned  nulla  bona.  The  suit  now  before  us  is  on  the  re- 
lease bond  given  by  the  intervener.  Judgment  was  rendered  against 
the  plaintifi^,  on  the  ground  that  intcrvenors  have  not  the  right  to  release 
property  seized  under  attachment.  The  bond,  therefore,  given  by  the 
intervenor  is  not  a  Judicial  bond,  and  the  plaintUb  can  not  recover.  The 
plaintitb  have  appealed. 

The  Judgment  of  the  lower  court  was  properly  rendered.  In  cases  of 
the  kind  it  has  been  settled  that  the  defendant  only  can  bond  the  prop- 
erty attached. 

It  is  ordered  that  the  Judgment  appealed  from  be  affirmed  with  coats. 


HEW  ORLEANS,  MARCH,  1876. 
Brl^rly  vs.  Johns  sod  Tanner. 


E.  C  Sbiebli  vb.  N.  H.  Johks  and  Sidnet  Tanneb,  Adminibtbatob-  or 
THE  Estate  or  JjlB^x  Tanner, 

Tpoil  its  lac?.  th9  oblleatloD  whioh  1b  the  toundntlon  of  the  noto  nn  which  tho  («tato 
of  Jabiz  Turner  is  sued  nm  presi^ribetl  when  the  note  was  oxeented.  It  purtiorts 
tn  have  been  done  tor  irork  done  and  money  advaaeed.  That  nnrtion  of  Clio 
■Ueged  debt  whieh  was  tor  work  done,  it  plaintiff  was  a  laborer,  was  prescrilied 
bf  one  rear.  It  ao  oversee?,  his  claim  xraa  barred  by  three  years.  That  portion 
n!  it  which  iraa  tor  money  advanced  was  also  barred  by  three  years.  If  the  note 
T»Klven.  asalleKsd.  In  renewal  of  Another  note,  which  could  not  bo  paid,  and 
which  represented  a  larse  sum  at  money  due  to  plaintiff,  this  Hecnnd  note  which 
ie  Che  note  sued  on.  is  dated  February  11.  iMi.  and  this  suit  was  iOEtituted  on  the 
tv^lHh  of  November,  im.  Aeitin.  prescription  has  run.  and  is  not  laterruptcd 
by  payments  said  to  have  been  made  at  different  times  down  to  the  first  of  Jan- 
anry.isili  these  aliened  payments  appear  by  indorsements  on  the  back  of  the 
Bote.  But  they  are  notslKnodby  any  one.  The  judse  a  quo  erred  in  rormlltlnic 
parol  evidence  to  prove  their  verity. 

It  is  contended  that  a  clause  In  a  lease  otTered  in  evidence  is  a  vrrltten  acknotrledfc- 
mMt  of  the  debt  sued  upon,  wblcb  takes  It  out  of  prescription.  But  the  lease 
hivlDK  be«n  entered  Into  on  the  thlrty-flrat  of  Dei^nibCF.  leM.  more  than  five 
rears  had  elap-ed  before  the  Institution  of  thtsenlt.  Prescription,  therefore,  had 
acoin  been  acquired. 

APPEAL  from  the  Ninth  Jadioial  District  Court,  parish  ol  Bapfdes. 
Orabom,  J.      R  A.  Hunter,  for  plaintiff  and  appeUee.      W.  F.  Black- 
«nn,  for  defendant  and  appellant 

Vomm,  J.  The  eatate  of  Jabez  Tanner  Is  sued  on  tho  following  in- 
strnment : 

"  OHETUBfviuji,  Bapides  Parish,  La., 
"  February  11, 1867. 

"  85586.  Ono  day  after  date  I  promise  to  pay  to  E.  C.  Brieriy,  or  order, 
Stc  thousand  five  hundred  and  eighty-sis  68-100  dollars  in  gold,  specie 
CTUTCTicy  of  the  United  States,  for  work  done  and  money  advanced  for 
tbe  use  and  benefit  of  the  estate  of  the  late  Jabez  Tanner,  deceased, 
anterior  to  the  year  1861,  with  eight  per  centum  interest  per  annum  from 
date  until  paid. 

"(Signed)  ESTHER  P.  TANNER, 

"  Adminlstratriit  of  the  estate  of  Jabez  Tanner,  deceased." 

Cpou  its  face,  the  obligation  which  is  the  foundation  of  the  note  was 
prescribed  when  the  note  was  esecuted.  It  purports  to  have  been  given 
for  work  done  and  money  advanced.  That  portion  of  the  allied  debt 
which  was  for  work  done,  it  he  were  a  laborer,  was  prescribed  by  one 
year.  C.  C.  3534.  If  he  were  an  overseer,  hia  claim  was  barred  by 
tiiree  years.  C.  C  3538.  That  portion  of  it  which  rested  on  money  ad- 
vanced was  also  barred  by  three  years.    C.  C.  3538. 

But  plaiDtftr  swears  that  Jabez  Tanner  owed  him  a  lai^  sum  of  money 
la  the  year  1869,  for  which  he  gave  him  his  notes  ;  that  in  1862,  Tan- 
ner having  died  in  1860,  he  presented  these  notes  to  Dfrs.  Tanner,  who 
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represented  Jobez  Tanner's  estate,  who,  having  no  money  to  pay  the 
same,  gave  him  a  note  in  renewal  of  the  amount  ol  the  origloal  note  ; 
that  in  Febi-uary,  1867,  he  again  demanded  payment  of  the  note  given  in 
1862,  and  she  being  still  unable  to  pay  him,  he  asked  for  a  renewal  of  that 
note,  to  which  she  consented,  and  executed  the  note  upon  which  this  suit 
is  brought 

The  note  sued  on,  as  we  have  seen,  is  dated  eleventh  February,  1867, 
This  suit  was  instituted  on  the  twelfth  November,  1874.  On  its  lace, 
therefore,  it  Is  prescribed.  Plaintiff  contends  that  it  is  taken  out  of  pre- 
scription by  paj-ments  made  at  different  times  down  to  flret  of  January, 
1872.  Theae  all(^d  payments  appear  by  indorsements  on  the  back  of 
the  note.  But  these  acknowledgments  are  not  signed  by  any  one.  Their 
verity,  however,  was  attempted  to  be  proved  by  parol.  To  the  intro- 
duction of  this  e%-idence  the  defendant  excepted. 

We  think  the  court  erred.  See  the  case  of  Succession  of  Hillebrandt, 
21  An.  350. 

But  plaintiff  still  contends  that  he  has  a  written  acknowledgment  of 
his  debt  In  a  lease  of  certain  property  belonging  to  the  succession.  The 
clause  in  the  lease  which  is  relied  upon  is  as  follows:  "  And  it  Is  further- 
more agreed  to  between  the  parties  that  the  said  George  H.  SolUe  is  to 
pay  one-half  of  the  yearly  rent  unto  Edward  C.  Brierly  untQ  the  debt 
which  Brierly  holds  against  the  said  Mrs.  R  P.  Tanner,  as  execulriJ!,  is 
satisfied." 

If  we  adniit  that  this  clause  in  the  lease  was  a  written  acknowledgment 
of  the  debt,  with  reference  to  which,  however,  it  Is  not  necessary  to  ex- 
press an  opinion,  still,  the  lease  having  been  entered  into  on  the  thirty- 
first  of  December,  18G8,  more  than  five  years  had  elapsed  before  the  in- 
stitution of  this  suit.    Prescription,  therefore,  had  again  been  acquired. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment  of 
the  district  court  be  avoided,  amiiilled,  and  reversed,  and  that  there  be 
Judgment  in  faror  of  defendants,  with  costs  in  both  coiirts. 

Rcli  earing  refused. 


FeBOI'9    M.IHIER    XK.    St 

The  doi?umenl  sued  on  Is  a  promlsHor)-  note  <iuf  at  the  death  ol  the  maker.  It  cod- 
tnlne  of  Itaelt  evidence  ul  oonflideratiou.  whlrli  i»,  In  the  main,  subatantlated  by 
the  testimony  ol  witneasea. 

APPEAL  from  the  Fifth  Judicial  District  Court,  parish  of  East  Baton 
Rouge.    DeicinQ,  J.     Barrow  &  Pope,  for  plaintiff  and  appellee. 
Herron  <£■  Bird,  for  defendant  and  appellant 
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TeiscoB  Hfthirr  vs.  SucwwIod  oI  Harle  Heariette  H«iirle.  Widow  Keays. 

lIoBQAX,  J.  This  is  a  suit  on  a  document  which  is  in  the  foUowlng 
irordB: 

"  Batok  RoroE,  13  Aout,  1870. 

"  Je  promie  puyer  &  moD  fils,  Fergus  Mahier,  la  Bomme  de  mille  pias- 
tres, pour  I'ouvrage  qu'il  la  fait  de  sur  mon  habitation,  n  ma  mort. 

"(SigDed)        MARIE  HENRIETTE  HENRIE,  WIDOW  KEAYS." 

The  English  of  which  Is: 

*  "  Baton  Rocoe,  August  13, 1870. 

"  I  prmniee  to  pay  to  my  son,  Fergus  Hahier,  the  sum  of  one  thousand 
dollAis,  for  work  be  did  on  my  plantation,  at  my  death." 

The  defense  admits  the  mgnature,  but  avets  that  the  same  is  without 
ronsideration,  and  that  do  action  will  lie  for  recovery  thereon. 

The  document  is  a  promissory  note,  due  at  the  death  of  the  maker.  It 
mntains,  of  itself,  evidence  of  consideration,  which  is,  In  the  main,  sub- 
stantiated by  the  testimony  of  witnesses. 

Juilgment  afflmied. 


L.  B.  Ci.\REsoN  vs.  Mrs.  M.\rcilla  P.  Williams. 

The  plea  ot  iirescriptlon  ran  not  avail  Id  this  case.  It  appears  that  the  husband  of 
drfendanl.  whowns  th«  asent  ot  his  wife.  acknonledKeil  the  claim  by  paying  a 
small  portion  thereof  before  the  prencrlptloc  had  accrued. 

APPEAL  from  the  Thirteenth  Judirial  District  Court,  parish  of  Carroll. 
Ihu(fk,3.  Sobertu  and  Newman,  toi  plaintiff  and  appellaot  J.  W. . 
ifoalgnmery  and  C.  M.  Pilcher,  for  defendant  and  appellee. 

M0B6AN,  J.  Plaintiff  sues  the  defendant  for  a  balance  due  as  the  result- 
of  a  planting  partnership  which,  he  says,  existed  between  them  in  the 
jear  1869. 

Defendant  denies  the  partn>;rship,  and  pleads  the  prescription  of  three 
7  jaw. 

When  the  partnership  is  alleged  to  have  existed,  the  defendant  was  a 
marrfed  woman  and  separate  In  property  from  her  husband.  The  object 
of  the  partnership  was  the  cultivation  of  a  plantation  which  belonged  to 
her.  Her  husl>and  liad  her  authority  to  manage  her  affairs.  He  formed 
the  partnership  with  the  plaintiff— the  partnerstilp  consisting  in  working 
the  defendant's  planta^on  on  shares.  This  agreement,  the  evidence 
diowB,  was  known  to  the  defendant,  and  was  acquiesced  in  by  her.  Bhe 
had  the  advantage  of  it,  and  she  must  take  its  responsibilities  also.  All 
tbe  plalntltf  asks  is  to  be  paid  tils  stiare  in  the  partnersliip.  Tttis,  we 
think,  he  is  entitled  to. 

As  to  tiie  plea  of  prescription,  admitting  that  it  is  governed  by  the 
limitation  of  three  years,  which  It  is  not  necessary  to  decide,  it  appears 
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that  the  husband,  who  was  the  agent  of  the  wife,  ackooirledged  the 
claim  by  paying  a  small  portion  thereof  before  prescription  had  accrued. 
The  plea,  therefore,  can  not  avail. 

It  is  therefore  ordered,  adjudged,  and  deci-eed  that  the  judgment  of 
the  district  court  be  avoided,  annulled,  and  reversed,  and  it  is  now  or- 
dered that  there  be  Judgment  in  favor  of  the  plaintiff  and  against  the 
defendant  for  $1019  22,  with  legal  interest  from  the  thbty-flrst  of  May, 
1872,  until  paid,  with  costs  in  both  courts. 


W.  F.  Hauet  et  al.  vs.  Leopold  Lasof, 

It  siipeora  that  the  note  rnied  upon  wsb  paid  throuKh  Moutoii.  who  was  di'tpndmifa 
cODimiMlon  merchant 'in  Neir  Orleans,  from  the  iirootndH  of  ileFundimt's  cotton  in 
his  murcbont'H  hands.  Mouton.  after  he  paid  the  note.  plcilKCd  it  to  Cavaroc. 
whotraosterred  itto  plaEutlffB.  Moutnn's  acmuDt  with  derendant  ehowa  that  he 
paid  the  note,  oa  statnl,  and  chanted  the  amount  to  nald  defendant.  Thercforo 
the  note  was  part  due  trheo  it  went  into  Cavaroc's  hands.    FlalntitTs  can  not 

APPEAL  from  the  Seventh  Judicial  District,  parish  of  Pointo  Coupee. 
Eetcea,  J.  Farrar  <£  Montgomeru,  for  piaintifb  cuid  appellants. 
Thomas  Huntort,  for  J.  C.  Peircc,  the  assignee  of  drfendant. 

Taliaferro,  J.  The  plMutiffs  prococdod  via  executira  to  enforce  the 
payment  of  defendant's  note  for  (12500,  with  Interest,  by  causing  to  bo 
seized  a  certain  plantation  belonging  to  the  defendant,  and  situated  in 
the  parish  of  Point*  Coupoo.  Tlie  defendant  enjoined  the  sale  of  his 
propertj-,  alleging  that  the  note  sued  upon  had  been  paid,  and  that  plain- 
tttfa  obt^ned  fraudulent  poesesaton  nt  it  after  it  was  paid,  and  with 
knowli'dge  of  that  fact. 

Judgment  was  rendered  sustaining  the  allegation  of  the  defendant  that 
the  note  had  been  paid,  and  decreeing  that  it  bo  canceled  and  annulled, 
and  declared  to  be  of  no  legal  effect 

The  plaintiff  have  appealed. 

The  form  of  the  plaintiffs'  action  was  charged  to  a  proceeding  via  or- 
dlnaria. 

The  facts  elicited  by  the  evidence  arc  that  Lange,  in  the  latter  part  of 
the  year  1870,  bought  at  bankrupt  sale  a  plantation  in  Pointe  Coupee  for 
the  price  of  ten  thousand  dollars,  taking  title  from  Norton,  the  assignee. 
Half  the  price  was  paid  in  cash,  and  for  the  other  half  he  executed  his 
two  promissory  notes,  each  for  82500,  one  payable  on  the  first  of  Decem- 
ber, 1871,  the  other  on  the 'first  of  December,  1872.  It  Is  on  the  last-men- 
tioned not*,  the  one  due  In  1872,  that  this  action  is  founded.  This  note 
was  paid  through  Mouton,  Lange's  commission  merchant  In  New  Or- 
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leans,  from  proeceda  of  Lnnfj^'e  cotton  in  hie  nicrcliaut's  htiiKla.  It 
seeuia  that  Mouton,  after  ho  paid  the  not^",  as  just  stated,  to  Nortou, 
pledged  it  to  Cavaroc,  and  the  iKttor  passed  it  off  to  Halaoy  and  otUere, 
Hbo  proceeded  to  enforce  its  piijiiient  by  exwutoiy  jiroLTBa,  There  la  a 
discrepancy  in  the  testimony  of  Lange  and  his  incrc'hant,  the  latter  Bay- 
ing that  ho  was  authorized  by  lAngo  to  plcdgo  the  note.  This  Lango 
ileniw,  and  swears  that  he  was  surpiised,  the  day  after  Mouti  n  failed, 
when  Cavaroc  notified  him  tliat  ho  was  the  holder  of  the  note.  Mouton's 
account  with  Lange  shows  that  he  paid  the  note  to  Norton  and  charged 
theamount  to  Lange.  The  note  was  past  duo  when  it  was  put  into  the 
bands  of  Cavaroc. 

We  think  the  ph^ntiff  in  injunction  has  fully  made  out  his  case,  and 
tbat  the  decree  of  tho  lower  court  was  correctly  rendered. 

It  is  therefore  ordered  that  the  judgment  appealed  fivm  bo  afflnned 
tilh  costs. 


•The  St.vte  ex  rei-  Citkesm'  Bask  of  Loitsiax.i  \f.  the  Fl-sdiso  Bo.vhd. 

M  Su. «.  api>roveii  February  IT.  isiio.  Prentcd  a  eonililifiiial  iibliBiition  of  iho  Bluto  \n 
eunranlec  lh«  Hei-uncl-iniirtKBiji;  bomls  of  tbu  Ni!w  OrlCHns,  Mobile,  and  Cliatta- 
noojja  Railroud  Company. 

IVt'ire.  however,  the  oondltlon  bnpiicnpd,  them  wns  a  conHlituHonnl  amendment 
adopted  la  Novcmbi^r,  ixrn,  jiioliEbUiuK  uu  iiktcuhi'  of  Ihi'  Sttito  IndcbliHlneRu 
iHyond  twenty-five  mlllionH  of  dolbiL-a.  nnd  thi»  UmiCuttun  hud  clciLrly  been 
mached. 

If  th^cofldilfons  Etiuulntcd  in  the  net  liiid  been  complied  with  when  tho  Governor 
inilocacd  the  Ru:iruntoo  of  tho  Hluto  iin  tho  Mo<'ond-m<ii'tt[nee  bouds  ci[  xnld 
njmpany.  no  detit  woald  bf  croatod  thereby  in  vlolntiou  of  the  c< institutional 
amendment  then  in  turoe,  because  Skill  ludurHenient  would  only  eTldenee  a  valid 
lAli^ation  (if  tlie  Rtoto  InL-urrod  jiriur  l<i  the  wlopliou.iif  tlic  couaUtutlDnal  llmi- 
latinn.  It  would  evidence  tin  uneonditlunal  oblisntion  remiltfiiic  from  the  iicr- 
tormance  by  said  eomiianr  of  tho  Htipulatiotis  containeil  In  siild  net  of  IfWS. 

But  it.  aa  the  evidence  Hhonn,  the  eonditlonni  obliRutitiu  hiiil  lai^cd  whuo  the 
Governor  indorsed  thcKuarantee  on  snid  boodH.thiit  l[idoisenn.'nt  of  Kuuranteo 
wouldbcthoereatinno!  a  new  debt,  which  was  prohibited. 

Thcaoverntir,  IniLdoralnBibebondH.wanaflduoiHry.diBchBrBing  the  povrerB con- 
ferred on  him  by  act  Ko.Sfiiif  ]K(i».butthcHopowurn  woreuimlillodbythui-ouKtl- 
tutlonal  smendmenl  Bupcrvcnlne  between  this  ffrant  ut  authority  nnd  the  exer- 
i-iae  thereof :  and  oil  partioa  Bci[ulrintc  said  bonds  were  chorgol  with  notice  ol 
the  aulhoritF  of  tho  iiducitiry  who  indorsed  thcrcuu  tliti  Kuarunluo  uf  the  titate. 

But  for  the  eonBtltutionni  amendment,  the  indorHcment  of  Kunmntee  W(>ul<l. 
under  section  ten  of  the  said  act  of  iMB.  hind  the  Btato  ae  to  relator,  or  any  bo«ffl 
I'If  third  hnlderof  said  bonds,  whether  tbctitipulatiuuuofeuid  nut  had  beonconi- 
pliiil  with  or  not  by  said  c.imiiniiy. 

If  the  OeDRral  Assembly  could  not  create  a  debt  when  tlio  biinds  In  ciuefltion  wero 
guaranteed,  and  tbst  was  tho  creation  of  a  debt,  they  c-mild  not  by  enactments 
provide  that  the  tiuvernor's  i-erti  Heat  ion  uf  ttuHrantd*  shnll  \>o  tho  conclusive 
proof  of  an  indebtedness  by  tiie  State,  and  thereby  cut  off  llfjudleinry  from  In- 
iialry  into  the  validity  of  the  obliRation  arlsiuK  fr-mi  such  Buaiantee. 

Th"  (State  eould  not  revive  by  rulincation  or  otherwise  the  ubli (tilt inn  that  hod  lapsed 
liythe  failure  of  the  Sow  Orlonns,  Mobile,  nnd  ChatlanooKnBailronil  ODnipnny  to' 
■23 
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coniplr  irllh  the  atlpulations  of  Iheart  of  IMB.  l>e<>auBe  at  the  dale  of  thealldsvd 

acoiiiespenoe  the  eonstltutlonal  ampnilnicnt  was  In  force.    Hence  aald  bondaare 

not  valid  ohllxationti  ot  the  Stnte.  and  enn  not  be  funded. 
ThlB  court  <B  also  of  opinion  that  the  fnndlnK  of  these  bonds  Is  not  ptorlded  lor 

by  thp  fundinK  lurt  No.  3  o(  the  aets  o(  IRTI. 
It  the  fundinK  of  thca?  b.inds  hiul  been  cunt atn  plated,  the  Board  of  Liquidation 

would  not  havu  been  reiinlred  to  cancel  and  destroy  them,  and  thereby  deleatthe 

possibility  of  recovprinz  UKalnntthe  niakcm  of  said  bonds  personally,  oa  well  as 

the  rltcht  reHulllnic  from  thu  niorl«agc. 

APPEAL  from  the  Superior  District  Covirt,  parish  of  Orieans.  fliiir- 
kbw,  J.  Armand  Fitot  aii'.l  G.  h.  Hall,  tor  pl^atifT  and  appellee.  A. 
F.  Ftehl,  Attorapy  General,  J.  Q.  A.  Fdloiva,  and  J.  B.  Cottim,  for  defend- 
oat  and  appellant. 

Wyt.y,  J.  The  relator,  the  Cltizpns'  Bank,  appeals  from  the  judgment 
refusing  a  mandamus  to  eompel  the  Funding  Board  to  fund  the  sixty 
bonds  of  one  thousand  doUara  eaeh  held  by  the  relator,  'nhioh  were  Is- 
sued imder  ai't  No.  2ti  of  18C0,  and  are  known  ae  "second -mortgage 
bonds  of  the  New  Orleans,  Mobile,  and  Chattouot^  Bailroad  Corapany, 
guaranteed  by  the  State  of  Louisiana"  The  defense  is:  The  guarantee 
is  void,bec'ause  given  after  the  adoption  <>f  the  constitutional  amendment 
limiting  the  Stut«  dtbt  to  twenty-five  millions  of  dollars,  and  that  limit 
had,  at  the  time  of  the  guarantee,  been  exceeded;  that  act  No.  26  of 
18C9,  authorizing  the  Oovemor  to  guarantee  the  second -mortgnge  bonds 
of  smd  company  t<>  the  extent  of  twelve  thousai;d  five  hundred  dollars 
per  mile  imposed  certain  <wndition3  precedent  to  such  guarantee: 

Firat— That  the  grant  ehoidd  be  accepted  within  ninety  days. 

Second — Thot  the  i:ailroad  should  be  located  to  Houston,  Texas,  within 
eight  months  after  sMd  acceptance. 

Third— That  said  corporation  was  to  construct  the  first  section  of  forty 
miles  and  have  the  same  in  running  order  within  one  year  from  the  sur- 
vey and  location  of  tlie"  entire  line  of  railroad. 

Fourth— That  it  was  to  construct  and  lay  the  rails  on  the  entire  road 
to  the  Sabiuc  river  within  three  yeors  from  such  survey  and  location, 
(uid  to  Houston,  Texas,  within  sis  months  thereafter. 

That  in  case  of  the  failure  of  said  rallioad  company  to  comply  witli 
8^d  conditions,  or  any  of  them,  said  net  provides  that  the  obligation  of 
the  State  shall  cease  and  determine.  That  said  first  section  of  forty 
miles  was  not  completed  within  tlie  time  required  by  said  act  No.  26,  to 
wit;  on  the  eighteenth  of  Janimry,  1871,  nor  until  long  afterward,  and  no 
second  section,  as  required  by  said  act,  has  ever  been  completed,  al- 
though the  time  for  the  completion  of  the  entire  rpod  to  Houston,  Texas, 
has  long  since  expired. 

That  on  failure  to  complete  the  first  section  of  forty  miles  on  or  before 
the  eighteenth  of  Jannnrj',  1871,  the  obligation  of  the  Stah^  to  guarantee 
said  secoad-mortg.igc  bonds  ceased  and  determined,  and  the  subsequent 
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enactnieiit  authorizmg  such  guarantee  was  in  violation  of  the  conatitu- 
tion. 

The  defense  was  also  made  that  the  bonds  held  by  relator  and  sought 
tobe  funded  are  not  bonds  executed  by  the  Slate  and  authorized  to  be 
funded  by  act  No.  3  of  1874 

The  evidence  shows  that  the  first  section  of  forty  miles  was  not  com- 
pleted by  the  eighteenth  of  January,  1871,  the  time  required  by  the  act; 
that  It  was  not  completed  till  aft«r  the  first  day  of  April,  1871,  and  that 
no  other  sections  of  the  road  have  been  completed,  although  the  time 
has  toDg  HDco  expired  for  completing  the  whole  road. 

Section  twelve  of  said  act  No.  2G  declares  that  "  in  case  of  failure  of  the 
said  company  to  survey,  locate,  and  construct  the  s^d  maiD  line  of  rail- 
rood  within  the  State  ol  Louisiana  in  the  manner  and  within  the  time 
limited  in  this  section  of  tliis  act  lor  such  survey,  tocatioQ,  and  construc- 
tioD,  the  obligation  of  the  State  of  Louisiana,  by  virtue  of  this  act,  to 
guarantee  the  second- mortgage  bonds  of  said  company  (as  in  this  act 
provided)  for  or  upon  that  portion  of  the  said  main  line  of  railroad  not 
onatrucled  within  the  time  limited  shall  cease  and  determine,  and  none 
of  eaid  second-mortgage  bonds  for  or  upon  that  portion  of  said  main 
line  ol  railroad  not  constructed  within  the  time  limited  shall  be  guaran- 
teed by  the  State  of  Louisiana." 

Art  So.  26,  approved  seventeenth  of  February,  1869,  created  a  co»di- 
tmal  obligation  of  the  State  to  guarantee  the  second -mortgage  bonds 
«[  the  New  Oi'leans,  Mobile,  and  Chattanooga  Biulroad  Company. 

Before,  however,  the  condition  happened  there  was  a  constitutional 
amendment  adopted  in  November,  1870,  prohibiting  an  increase  of  the 
State  indebtedness  beyond  twenty-five  millions  of  dollars,  and  this  lim- 
itation bad  already  been  reached. 

It  the  conditions  stipulated  in  the  act  had  been  complied  with  when 
the  Governor  indorsed  the  guarantee  of  the  State  on  the  second-mort- 
gage bonds  of  aaid  company,  no  debt  would  be  created  thereby  in  viola- 
tion of  the  constitutional  amendment  then  in  force,  because  said  indorse- 
ment would  only  evidence  a  vulid  obligation  of  the  State  incurred  prior 
to  the  adoption  of  the  constitutional  limitation.  It  would  evidence  an 
UDcontlltlonal  obligation  resulting  from  the  perfonnance  by  said  com- 
pany ot  the  stipulations  contained  in  aaid  act  of  1869. 

But  if,  as  the  evidence  shows,  the  conditional  obligation  had  lapsed 
when  the  Governor  indorsed  the  guarantee  on  said  bonds,  that  indorse- 
ment of  guarantee  would  be  the  creation  of  a  new  debt,  which  was  pro- 
hibited. The  Governor,  in  indoreing  the  bonds,  was  a  fiduciary,  dis- 
charging the  powers  conferred  on  him  by  act  No.  26  ot  1869;  but  these 
powera  were  modified  by  the  constitutional  amendment  supervening  Ixt- 
tweeo  this  grant  of  authority  and  the  exercise  thereof;  and  all  parties 
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acquiring  aaid  bonds  were  charged  with  notice  of  tbfi  aiithority  ot  the 
fiduciary  who  indorsed  thereon  the  guarantee  of  the  State.  But  for  the 
oonHtitutional  amendment  the  Indorsement  of  guarantee  would  bind  the 
State  as  to  rplator  or  any  bona  fide  third  holder  of  said  bonds,  whether 
the  stipulations  of  said  act  of  1869  had  been  complied  with  or  not  by 
said  company;  because  section  ten  of  said  act  provides  that  "  the' signa- 
ture of  the  Governor  to  the  certificate  of  guai^antee  shall  be  conclusive 
evidence  in  favor  of  the  holder  ot  every  bond  so  certified;  that  the  con- 
ditions of  this  act  liave  been  complied  with  on  the  part  of  the  company, 
and  that  said  bonds  have  been  duly  made  and  regularly -certifled  and 
issued,  pursuant  to  the  provisions  of  this  act;  and  every  such  eertifieate 
of  guarantee,  when  so  subscribed,  shall  be  a  valid  and  binding  obliga- 
tion of  the  State  of  Louisiana  in  favor  of  whomsoever  shall  from  time 
to  time  be  the  holder  of  the  bonds  bearing  such  certificate;  and  the  State 
of  Lcuisiana  hereby  pledges  its  public  faith  and  credit  to  the  perform- 
ance of  such  guarantee  according  to  its  terms." 

The  constitutional  amendment,  however,  modified  and  restricted  the 
powers  conferred  on  the  Governor  in  regard  to  indorsing  these  bonda. 
After  It  went  into  operation,  neither  the  Governor  In  the  eserdse  of 
powers  previously  granted,  nor  the  Genera]  Assembly  itself,  could  create 
a  debt.  There  was  no  power  in  any  ot  the  departments  to  create  a  debt, 
because  the  limitation  of  twenty-flvc  millions  had  already  been  reached. 

The  Governor  could  only  give  the  certificate  ot  guarantee  ui  evidence 
ot  a  valid  subsisting  obligotlon  ot  the  State  arising  from  the  perfoi-m- 
nnce  by  saad  company  of  the  stipulations  of  said  act  twenty-six  ot  18C9. 
That  part  of  the  a^it  making  the  certification  of  guarantee  by  the  Gov- 
ernor conclusive  proof  that  the  conditions  had  been  complied  with  by 
the  company,  and  that  the  bonds  had  been  duly  made,  reg\ilarly  certified, 
and  issued,  that  they  shall  bo  held  valid  and  binding  obligations  of  the 
State,  and  pledging  the  public  faith  and  credit  for  the  performance  of 
such  guarantee,  we  regard  as  restricted  by  the  constitutional  amen4l- 
ment;  and  all  holders  ot  the  bonds  are  charged  with  notice  ot  the 
existence  and  effect  of  that  amendment. 

The  Governor  who  certifled  the  guarantee  was  a  flduciai-y,  ami  L© 
could  exercise  no  greater  powers  than  his  principal,  the  General  Assem- 
bly, could  exercise.  At  that  time  the  General  Assembly  could  not  declare 
a  certification  ot  guarantee  conclusive  proof  of  an  indebtedness  of  the 
State ;  because,  if  it  was  not  given  In  evidence  ot  a  subsisting  valid  obli- 
gation, it  would  be  the  creation  of  a  new  debt,  In  contravention  of  the 
constitutional  amendment  And  the  Governor  eotild  exercise  no  greater 
powers  under  authority  ot  the  General  Assembly  than  that  body  pos- 
sessed at  the  time  he  certifled  said  bonds. 

The  New  Orleans,  Mobile,  and  Chattanooga  Railroad  Company  had 
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bil«d  to  complete  the  road  in  pursuance  ot  the  stipulations  o(  the  act  ot 
1869,  acd  the  obligation  ol  the  State  to  guarantee  their  bonds  hod  lapsed. 
Thecertiflcation  of  guarantee  by  the  Governor  was  therefore  the  creation 
otanewdebt  under  authority  given  by  the  GeneinI  Assembly  prior  to 
tbe  adoption  of  the  constitutional  amendment.  But  thia  power  to  create 
the  debt  was  no  greater  than  if  it  had  been  given  by  the  General  Assem- 
bly on  the  day  the  certlflcate  of  guarantee  was  signed  by  the  Governor. 
Tbe  eonatituUoDal  amendment  restricted  all  unexercised  powers  dele- 
gated by  tbe  General  Assembly,  as  well  as  oU  powcre  not  delegated,  in  re- 
gaird  to  the  right  to  create  a  debt  beyond  twenty -five  millions  of  dollars. 

It  the  General  Assembly  eould  not  create  a  debt  when  the  bonds  in 
question  were  guaranteed,  and  that  woa  the  creation  of  a  debt,  they  eould 
not  by  enactment  provide  that  the  t>ovemor's  certification  of  guarantee 
shall  be  conclusive  proof  ot  an  indebtedness  by  the  State,  and  thereby 
<W.  off  judlci^  inquiry  into  the  vahdity  of  the  obligation  arising  from 
such  guarantee. 

Vbat  caa  not  be  done  directly  can  not  be  accomplished  indirectly. 

At  the  time  the  guarantee  was  made,  the  State  could  not  be  bound  be- 
fond  the  limitation  of  twenty-flve  mUlions  of  dollars  by  the  act  ot  the 
General  Assembly,  or  by  the  act  of  the  Governor  under  authority  of  the 
Genera]  Assembly,  It  matters  not  when  the  authority  was  given  to  him. 
He  extent  ot  this  authority  must  be  determined  by  the  extent  ot  the 
powers  of  the  General  Assembly  at  the  time  it  was  exercised  by  the 
Governor ;  because  the  mandatary  can  not  exercise  greater  powers  than 
are  possessed  by  his  principal.  As  the  General  Assembly  could  not  cre- 
ate a  debt,  or  grant  a  ceitiScate  and  make  it  conclusive  evidence  ot  a 
debt,  at  the  time  the  Governor  guaranteed  the  bonds  of  the  New  Orleans, 
Mobile,  and  Chattanof^a  Railroad  Company,  the  Governor  could  not  do 
eo  under  authority  of  the  General  Assembly.  The  date  of  the  certificate 
of  guarantee  was  subsequent  to  the  adoption  of  the  constitutional  amend- 
ment, and  all  peiBons' acquiring  said  bonds  were  chained  with  notice  of 
the  authority  of  the  Governor  to  sign  the  guarantee  and  with  notice  of 
tbe  existence  and  the  effect  ol  the  constitutional  limitation  on  the^  au- 
thority given  to  the  Governor  by  the  art  ot  1869. 

The  relator,  however,  contends  that  if  there  was  delay  in  complying 
with  the  condition  requiring  the  completion  of  the  first  section  of  the 
road  within  the  timo  limited  in  the  ai't  ot  1869  objection  on  account 
thereof  was  waived  by  the  acquiescence  of  the  State  in  the  subsequent 
wmpletion  of  said  section  by  said  company,  and  this  acquiescence 
amounts  to  a  ratification  by  the  State.  The  diEBculty  is,  the  State  co\ild 
not  revive,  by  ratification  or  otherwise,  the  obligation  that  had  lapsed  by 
the  failure  of  the  rf  ew  Orleans,  Mobile,  and  Chattanooga  Railroad  Com- 
pany to  comply  with  the  stipulations  ot  the  act  of  1869  ;  because  at  the 
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date  ot  the  allied  ncquiescenco  the  constitutional  smeodment  was  ia 
force. 

The  bill  of  exceptioDs  to  the  evidence  admitted  to  prove  the  time  when 
the  first  section  ot  the  railroad  waa  completed  was  not  well  taken.  It 
was  the  only  means  by  which  the  tact  could  be  ascertained  whether  the 
New  Orleans,  Mobile,  and  Chattanooga  Bailroad  Company  had  complied 
with  the  stipulations  of  the  act  of  1869,  and,  consequently,  whetherthere 
was  a  valid  subsisting  obligation  of  the  State  when  the  bonds  were  gtiar- 
antecd  ;  and  the  determination  of  this  question  was  impoitant,  In  oixler 
to  ascertain  whether  the  Governor  had  authority  to  guarantee  the  bonds. 

We  conclude  that  the  constitutional  amendment  prohibited  the  guar- 
antee ot  the  bonds,  the  obUgation  of  the  State  to  do  so  under  the  act  ot 
1869  having  lapsed  by  the  failure  ot  the  New  Orleans,  Mobile,  and  Oliat- 
tanooga  Bailroad  Company  to  perform  the  stipulations  thereof;  also,  that 
said  bonds  are  not  valid  obligations  ot  the  State  and  can  not  be  funded. 
We  arc  also  ot  the  opinion  that  the  funding  of  these  bonds  is  not  pro- 
vided for  by  the  funding  act,  being  act  No.  3  ot  the  acts  ot  1874, 

That  act  provides  for  the  issue  of  consolidated  bonds  by  the  Funding 
Board;  that  when  prepared  "said  bonds  shall  be  e.whanged  by  the  B(.>ar(i 
of  Liquidation  for  all  x-al'id  outntandbig  bonds  of  llie  State,  and  all 
valid  warrants  drawn  previous  to  the  passable  of  this  act,  »  •  •  ex- 
cept warrants  issued  by  the  Auditor  in  payment  of  the  constitutional 
ofBcere  ot  the  State,  at  the  rate  ot  sixty  cents  in  consolidated  bonds  for 
one  dollar  in  outstanding  bonds  and  all  valid  warrants."  •  •  • 
"  That  the  consolidated  bonds  herein  authorized  shall  be  held  and  used 
by  said  Board  ot  Liquidation  only  for  Die purponi^  of  cxchttiuje  af  iifori'- 
■*cnd;  said  bonds  shall  be  used  tor  no  other  purpose  or  puiposcs  tlian  as 
authorized  by  this  act."  *  •  »  And  "  tliat  the  bonds  and  valid  war- 
rants outstanding  at  the  time  ot  the  passage  of  this  act  shall,  as  fast  as 
they  are  received  in  exchange  tor  consoUdated  bonds,  be  canceled  and 
destroyed  by  said  Board  of  Liquidation." 

In  precise  terms  the  act  provides  for  funding  llif  bondu  ((f  the  State, 
and  .they  "  shall,  as  fast  as  they  are  received  in  exchange  tor  consolidated 
bonds,  be  canceled  and  desti-oijed."  From  the  language  employed  the 
meaning  of  the  act  in  regard  to  the  bonds  to  be  funded  was  evidently 
tho  bonds  issued  by  the  State— Stato  bonds;  because  when  these  bonds 
were  received  in  exeiiange  for  consolidated  bonds  they  would  cease  to  be 
of  any  use,  and  it  was  prudent  and  right  that  they  should  be  immedi- 
ately "  cancetei!  and  dexfmyed  by  said  Board  of  Li'imdatlon." 

It  would  not,  liowever,  be  prudent  and  right  to  cancel  and  desti-oy  the 
second -mortgage  bonds  of  the  New  Orleans,  Mobile,  and  Chattanooga 
Pailroad  Company,  which  were  guaranteed  by  the  State,  it  they  were  re- 
ceived in  exchange  tor  conaoUdated  bonds. 


r 
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Surely  the  General  Aeaembly  would  not  dirert  the  oanwling  and  de- 
stroyingot  this  mortgage  paper  made  by  said  company  when  taken  up 
by  the  Board  pf  Liquidation,  il  they  intended  them  to  be  taltcn  up  in  ex- 
ciaoge  for  conaolidated  bonds. 

If  the  funding  of  these  bonds  had  been  contemplated,  the  Board  of 
liquidation  would  not  have  been  requii'ed  to  caiu'el  and  destroy  them, 
and  thereby  defeat  the  poBsibility  of  recovery  against  the  luakei-s  of  said 
bonda  personally,  as  well  ns  the  right  residting  from  the  mortgage. 

It  is  tlterefore  ordered  that  the  judgment  herein  ri-jcdlng  the  demand 
of  the  relator  be  olBrmed  with  ccsts. 


BowoA,,  3.,  concurring.  In  the  case  of  the  State  ex  rel.  Citizens'  Bank 
i-s.  Board  of  Liquidators,  No.  5892,  recently  deei<ieil,  wo  held  that  the 
funding  act  should  be  strictly  construed,  nnd  that  only  the  "  valid  out- 
standing bonds  of  the  State  and  all  valid  warrants  drawn  previous  to 
the  paaaage"  of  said  act,  eseept  c':rtain  warrants  desiTibed,  could  be 
eichaoged  lor  bonds  created  by  said  act,  and  by  the  law  the  evidences  of 
"bligatioDS  so  exchanged  are  rciiiured  to  bo  destroyed.  The  bonds  in 
this  aiee  are  the  bonds  of  the  New  Orleans,  Mobile,  and  Chattanooga 
Railroad  Company,  and  not  the  bonds  of  the  State,  and  are,  therefore, 
not  embraced  in  the  provisions  or  contomplatioii  of  the  funding  act. 
The  fact  that  the  State  has  guarante<>d  their  pujmeut  does  not,  in  my 
npuiion,  make  them  the  bonds  of  the  State.  It  only  creates  the  obliga- 
tion of  the  State  to  pay  them,  if  tho  company  fails  to  do  so.  And  the 
oblation  may  have  become  flsed  without;  making  them  the  Imnd^  of  the 
8tat«  in  the  contemplation  of  the  funding  act.  Had  the  Legislature  in- 
tended to  include  such  obligations,  it  would  have  used  tf-rma  to  express 
sueh  intention. 

On  this  ground  I  concur  in  the  deci-ee. 


LrDBUNo,  C.  J.,  (iij(W(t((»f(.  This  suit  is  institutetl  by  tlic  Citizens' 
Bank  of  Louisiana  to  compel  the  Bjard  of  Liquidators,  ci-eate*!  by  act 
So.  3  of  the  General  Assembly  of  1874,  to  fund  sixty  bonds  and  coupons 
of  the  New  Orleans,  Mobile,  and  Chattanooga  B^lroad  Company,  nnd 
iodorsed  and  guaranteed  by  the  State  of  Louisiana.  The  plaintiff  alleged 
it  acquired  the  said  bonds  in  good  faith  and  for  value,  before  maturity 

The  defense  is  "  that  these  bonds  were  not  the  bonda  of  tlie  State," 
and,  therefore,  not  fundable  under  act  No.  3  of  1874  ;  that  the  conditions 
of  the  act  No.  26  of  1869,  to  be  perfonned  on  the  part  of  the  company, 
in  order  to  obligate  the  State  to  guarantee  the  payment  of  the  bonds, 
had  not  been  complied  witli ;  and  that,  therefoi-e,  the  obligation  of  the 
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State  to  give  this  guarantee  liad,  in  tlie  woiiis  o(  the  act,  ceaaed  and  d<'- 
temiined,  aud  tliis  bcfoi-e  tlic  guarantee  had  or  cotdd  have  been  given  ; 
that  amciug  tlie  conditions  were  that  a  section  o(  forty  miles  should  be 
completeJ  within  a  spooifled  time,  and  the  wholt;  road  within  a  certain 
other  specified  time,  and  tliat  the  bonds  were  to  be  guaranteed  only  as 
each  section  ot  forty  miles  was  eompleted  ;  that  the  first  section  of  forty 
miles  was  to  have  been  completed  on  or  before  Jnnuarj'  18, 1871  ;  the 
whole  road  to  the  Sabine  by  January  18,  1873,  and  to  Houston,  Texas,  by 
July  18, 1873  ;  tliat  the  first  section  was  not  completed  until  May  (April). 
1871,  and  that  no  second  section  ot  forty  miles  was  yet  completed ;  that 
the  obligation  of  "  the  State  to  guaraut<io  the  payment  of  the  bonds  had 
ceased  and  determined  on  Januarj- 18, 1871,  and  the  amendment  to  the 
constitution  limiting  the  State  debt  to  $23,000,000,  adopted  by  vote  of 
the  people,  November  7, 1870,  had  8upen"ened,  and  the  further  increase 
of  the  debt  or  obligation  of  the  State  was  prohibited,  the  constitutional 
limit  of  the  State  debt  having  already  been  exceeded  ;  that  the  guaran- 
tee ot  the  payment  ot  these  bonds,  after  the  obligation  to  do  bo  hail 
ceased  and  determined,  was  the  creation  ot  a  new  debt,  and,  being  In 
violation  ot  the  constitution,  the  act  of  the  Governor  was  null  and  was 
beyond  his  power." 

.  The  guarantee  ot  the  State  was  made  by  virtue  of  act  No.  2C  ot  the 
General  Assembly  of  Louisiana,  approved  the  ttevcnU'entk  of  Febrrutry, 
1869,  entitle;!  "an  act  to  expedite  the  construction  of  the  railroad  ot  the 
New  Oileans,  Mobile,  and  Chattanooga  Railroad  Company."  The  act 
provides  "  that  after  the  m<ii-tgage  shall  have  been  delivered  and  forty 
miles  oi  load  c  >natructe(l,  the  company  may  deliver  t<>  the  Governor 
8500,000  ot  such  seeand-moi-tgogo  bonds,  and  the  Governor  shall  ihere- 
vpon  mbs'crihf  n  ci-rlifivak-  on  sn'id  IxdmIs,  In  Ute  foUoiving  trorrif.-  Tl,t< 
payment  of  thr  prinripal  of  the  wWi'iu  Imnd,  tcheii  diii^and  tite  litterexl 
thereon,  a:^  il  (ircrneK,  in  tjunrniUeed  by  the  Slaleof  Loiimmia;  •  •  • 
and  he  shall  affi.t  the  great  s?al  of  the  State,  and  the  said  seal  shall  be 
nttcated  by  tlie  signatuii'  ot  thi  Secretary  of  State  ;  and  the  said  bondH 
shall  then  be  delivered  to  the  company  for  its  general  uses  and  pur- 
poses." And  the  same  act  further  declares,  "that  the  e'lgnalni-e  of  thf 
Ooiernor  tu  the  reytijii-ate  >if  guarantee  uliall  'm*  condMii-e  evklenee  in 
favnriif  the  holder  of  any  fj.iurf  mi-ertijied  that  the  conditions  of  this  act 
hare  been  imiiplied  n-ith  ox  the  part  of  tin-  cinnpany ;  and  that  said  bom's 
have  t»vn  didy  made  ami  r"!i\darly  errtified  and  iMiieil  pursuant  to  the 
provinions  iif  thin  act ;  and  every  such  eertiflcate  ot  guarantee,  when  sn 
subscribed,  shall  be  a  valid  and  binding  obligatien  ot  the  State  ot  Loiiiai- 
ana  in  favor  of  whomsoever;  «  »  •  and  the  State  hereby  pledges 
its  public  fnltli  aud  credit  to  the  performance  ot  sueh  guarantee  accord- 
ing to  its  tenor."    Sections  eight  anti  ten. 
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The  certificates  ot  guarantee  were  duly  signed  by  the  Go%'emor,  and 
waled  witii  the  great  seal  ot  the  Stat«,  and  attested  by  the  Secretarj'  of 
State  an  the  law  required.  The  evidence  shows  tliat  tlie  bonds  ofore- 
mii  Ttere  acquired  betoro  maturity,  in  Rood  faith,  and  tor  value. 

Ttie  first  objection  iii^ed  against  the  demands  ot  the  relator  is  that 
the  bonds  are  not  the  bonds  ot  Uie  State,  and,  therefore,  they  can  not  be 
funded.  It  has  often  been  decided  that  "where  a  third  person  is 
priT  to  the  original  eonsidei-ation,  and,  at  the  time  the  note  is  given, 
inUowes  au  absolute  undertaking  on  the  bai;k  to  pay  it  at  maturity,  he 
may  be  treated  as  a  joint  and -several  promlasor  with  the  party  who  signs 
on  the  face  of  the  note."  19  Wind.  202  ;  8  Pick.  423 ;  24  Wind.  456  ;  22  How. 
Sil ;  Story  on  Promissory  Notes,  sections  fltty-eight  and  fifty-nine.  This 
b  decided  upon  the  prindple  that  two  iEiatruments  ot  the  same  general 
nature,  executcl  at  the  s&me  time,  and  relating  to  the  same  subject  mat- 
ter, are  to  be  coostiiied  together  as  forming  but  one  obligation.  The 
Slate  and  the  railroad  company  promise  to  pay  the  money  stated  on  the 
face  of  the  bonds  and  at  the  time  specified  therein.  If  one  "put  his 
name  on  the  back  of  the  note,  at  the  time  It  was  made,  as  surety  (or  the 
maker  and  for  his  accommodation,  to  give  him  credit  with  the  payee,  or 
if  he  participated  in  the  consideration  for  which  the  note  was  given,  he 
must  be  considered  a  johit  maker."  22  Howard  350 ;  Story  on  Promia- 
sorr  Notes,  sections  fifty-eight,  fifty-nine,  and  479. 

For  the  purpose  of  giving  credit  to  the  bonds  intended  to  raise  money 
to  build  a  railroad  within  the  State,  tne  State  put  its  name  upon  the  back 
of  said  bonds,  at  the  time  they  were  executed,  and  thereby  promised, 
uDeoQditionaily,  to  pay  said  bonds.  Therefore,  to  all  intents  and  pur- 
iwHit,  these  bonds  must  be  deemed  the  bonds  of  the  State,  and  witliin 
the  mtendment  of  the  funding  act  If  valid,  these  bonds  uhquestion- 
ably  form  a  part  of  the  bonded  tkht  of  the  Stalf,  wUth  it  was  the  pur- 
pose of  the  General  A9seml)ly  of  the  people  to  fund.  Are  they  vaUd 
obligations  of  the  State? 

The  contract  from  which  these  obligations  spring?,  was  made  hy  act 
So.  2G  of  the  General  Assembly  of  1889.  At  that  time  there  was  no  eon- 
sUlutional  r-rstrlction  upon  the  power  ot  the  General  Aaseiubly  to  create 
debta ;  and  the  General  Assembly  had  the  power  to  enact  net  Na  2li 
atoreaaid.  It  has  already  been  stated  that  the  relator  was  a  bona  jiil<- 
holder  ot  the  bonds,  for  a  valuable  eonai deration. 

It  is  beyond  dispute,  now,  that  bonds  like  these  of  relator's  in  this 
taaeare  commercial  instrumenta,  and  that  the  innocent  holder  is  not 
atfecteil  by  equities  existing  between  the  original  paiUes.  1  Block.  380  i 
2  WaU.  110  ■  2  Black.  722  ;  1  Wall.  83  ;  3  Wall.  327. 

In  the  case  ot  Mercer  County  to.  Haekett,  the  Supreme  Court  said, 
"The  b^nils  declare  on  theif  face  that  the  faith,  credit,  and  property  of 
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the  county  is  solemnly  pledged,  under  a"ithorfty  of  certaia  acts  ot  tlie 
Assembly,  and  that  in  purauanco  of  said  acts  the  bonda  were  signed  by 
coramissionera  of  the  comity.  Then  are,  on  their  face,  conijAete  and  per- 
fect, exhibiting  no  defect  in  form  or  substance  ;  and  the  evidence  offered 
Is  to  show  that  the  recitals  on  the  bonds  are  not  true,  and  that  oo  law 
exists  to  authorize  their  issue,  but  that  the  bonde  are  not  inade  in  pur- 
suance ot  acts  ot  Assembly  autborizuig  them.  We  have  decided,  io  the 
case  of  Commissioners  ot  Kuox  County  vs.  Aepinwali,  that  when  the 
bonds,  on  their  fa«e,  import  a  compliance  wlOi  the  law  under  which  they 
issued,  the  purchaser  is  not  bound  to  loolc  further."  1  Wall.  83 ;  3  Wall, 
327. 

The  Governor  was  the  lawfully  constituted  agent  ot  the  State  to  sign 
the  certificates  of  guarantee,  and  he  was  vested  with  the  discretion  to 
decide  when  the  conditions  had  happened  upon  which  the  certificates 
were  to  bo  signed,  and,  having  signed  them,  the  State  can  not  repudiate 
his  act.  3  Wall.  93;  21  Wall.  138,  321,  364.  The  bonds,  on  their  face,  im- 
port a  compliance  with  the  law  under  which  they  issued,  and  the  pur- 
chaser was  not  bound  to  look  further.    1  Wall.  83. 

But  it  is  said  that  Inasmuch  as  the  conditions  precedent  to  signing  the 
certificates  by  the  Governor  had  not  happened  hufore  the  adoption  of 
the  constitutional  amendment  limiting  the  power  of  the  General  Assem- 
bly to  create  debts,  the  power  of  the  Legislature  to  civate  debts  had 
ceased,  because  the  State  debts  then  exceeded  the  limit,  and  that  the  at-t- 
of  the  Governor  in  signing  the  certificates  was  a  nullity. 

What  etfect  the  adoption  of  the  constitutional  amendment  had  on  the 
contract  between  the  original  parties  it  is  not  necessary  to  consider  in 
this  case,  but  as  to  bonajide  third  holders  tor  value.  It  could  have  none. 

Afl  already  said,  the  obligation  of  the  contract  sprang  Irom  the  act  of 
the  General  Assembly,  passed  long  before  the  adoption  ot  the  constitu- 
tional amendment,  and  whether  the  condition  had  then  happened  or  Dot 
wUeh  authorized  the  Governor  to  sign  the  ceitificates  could  have  no  ef- 
fect against  the  innocent  holder,  as  the  bonds  on  their  face  impoi-t  a 
compliance  with  the  law. 

I  therefoi-e  dissent 

^Carried  by  writ  of  error  to  the  Supreme  Court  of  the  United  States. 


-     No.  6228. 
Samiiei.  F.  Tickxoe  vs.  M.  M,  A.  Calhoi^. 
A  purntor  ad  hoc  ean  not  lilreetly  or  iii(Iirei.-tiy  wiiivo  cltlUion. 

APPEAL  from   the  Ninth  Judicial  District  Court,   parish  of  Gi'ant. 
Oi(*OT-n,  J.    Jury  trial    if.  J.  Boiiman  and  R.  A.  Hunter,  tor  pUin- 
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dff  and  appellee.  A.  Catabat,  cumtor  ad  hoc,  for  defendant  and  appel- 
lant 

LunELma,  0.  J.  This  is  an  attachment  suit  against  a  non-resident  The 
nirator  od  lioc  filed  an  answer  and  exceptions,  and  after  trial  and  judg- 
mmt  it  was  discoTered  that  no  ovidenee  of  the  citation  of  the  absentee 
bad  been  made,  and  although  both  parties  had  asked  for  a  new  trial,  on 
dilTerent  grounds,  the  court  a  qua  refused  it. 

So  Car  aa  this  record  shows,  the  absentee  has  not  been  cited.  The 
curator  ad  hor  can  not,  directly  or  indirecdy,  waire  c-itatimt. . 

It  is  therefore  ordered  that  the  judgment  of  the  lower  court  be  iv- 
veraed,  and  that  the  ease  be  I'emanded  to  be  proceeded  with  according 
to  lav. 


B.  D.  Sholars,  Adminntratob,  ^'s.  Eliza  Hardee  et  al. 

Ereo  [r  the  sale  i>(  the  property  In  controversy  had  bsen  (or  Conlednrate  money,  the 
fonlrapl  ol  bhIp  wbb  sd  cieputed  mntrsct.  and  under  ftrtielo  lis  nt  the  conatitii- 
lion  ol  (hie  State  the  purchnaer  would  tio  protected. 

iPPEAL  from  the  Seventeenth  Judicial  District  Court,  pariah  of  Grant. 
Orsbont,  3.  Jai-k  £  Herson,  for  plaintiff  and  appellant.  It.  J.  Boic- 
Man,  for  defendants  and  appellees. 

LtDELiHO,  C.  J.  This  is  a  petitory  action  to  recover  a  tract  of  land 
nith  Uie  improvements  thereon.  The  defense  is  that  the  considemtton 
'A  the  sale  was  Confederate  money,  and  that  the  contract  of  sale  woa 
incomplete  for  want  of  delivery  of  the  property  sold. 

The  evidence  shows  that  a  sale  of  the  property  in  dispute  was  made 
to  the  plaintifl  for  85500  in  1863;  tiiat  83000  of  the  price  was  paid  hi  Con- 
lederate  notes,  and  the  remainder  of  the  price,  evidenced  by  two  notes, 
"as  paid  hi  United  States  currency. 

It  would  seem  to  be  immaterial  whether  delivery  of  the  property  was 
pver  made  to  the  purchaser  or  not,  as  dehvery  Is  not  an  essential  in  the 
cootrftct  of  sale. 

"Three  circumstances  concur  to  the  perfeetion  of  the  contract,  to  wit: 
the  thing  sold,  the  price,  and  the  consent."  C  C.  '2489.  But  the  evidenee 
uUisDeB  ua  that  there  was  a  delivery  of  the  property  to  the  vendee,  and 
thathe,  through  his  agents,  held  possession  until  It  was  disturbed  by 
Uu^<ler^dantshil865. 

Even  if  the  sale  had  been  for  Confederate  money,  the  contract  o(  sale 
^asan  executed  contract,  and  under  article  149  of  the  constitution  of 
this  State  the  purchaser  would  be  protected.    23Ao.3i)4;24  An.103,278. 

The  e\idencc  shows  that  there  are  thirty-flvc  acres  of  opeu  or  cleared 
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Sholnrs  ™,  EliiB  Hnrdce, 

lands  on  ttie  place,  worth  four  dollars  per  acre  per  annum  in  rents.  This 
the  defendants  owe  from  the  first  of  January,  1R66,  till  paid,  with  five 
per  cent  per  annum  interest  from  the  maturity  of  each  year's  reot. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  of  the  lower 
court  be  reversed,  and  that  there  be  judgment  in  favor  of  the  plaintiff 
decreeing  him,  in  his  representative  capacity,  the  owner  of  the  lands  and 
improvements  described  in  the  petition;  that  the  petitioner  be  put  in 
possession  of  the  property;  it  is  further  ordered  that  there  be  judgment 
in  favor  of  tlic  plaintiff  and  against  the  defendant*  for  the  sum  of  one 
hundred  and  forty  dollai's  annually  from  the  thirty-flrat  of  December, 
1865,  till  the  first  of  January,  1876,  with  legal  interest  from  tJie  maturity 
of  each  year's  rent  till  paid  and  costs  of  suit. 


M.  M.  All.*  Calhovx  vh.  Mkchaniijs'  axd  Tkaderh'  Bask. 

When  tlie  cbso  was  cnllcd  (or  trial,  the  delay  within  whicU  the  nommlBHlon  to  take 
plBinlifTH  lestiniooy  wimtolw  returned  had  iiot  0:1  pi risL  NuBtppa  were  taken  li> 
eouae  the  time  (tranlcd  lor  the  return  of  the  ei>inniia«ion  to  1*  purtailod.  Kn 
offer  wBHmnile  to  admit  the  tiietB  which  the  eommlBslon  was  obtained  to  eatob- 
ileh.    Theiud*.-!!  n  quo  erred  lu  not  coutlnuine  theeaae. 

APPEAL  from  the  Ninth  Judicial  District  Court,  parish  of  Orant 
Orsborn,  J.    W.  F.  Blackmail  and  A.  Caiahat,  tor  plaintiff  and  appel- 
lant.   T.  C.  Manning,  for  defendant  and  appellee. 

MoBUAN,  J.    The  continuance  applied  for  by  the  pltuntiff  in  this  suit 
was  improperly  refused. 
Plaintiff  docs  not  reside  in  Louisiana. 

Shortly  after  her  suit  was  filed,  her  counsel  took  otit  a  commission  to 
proctire  her  testimony.  Sixty  days  were  allowed  by  the  judge  for  the 
i-etturn  thereof. 

When  the  case  was  called  tor  trial  the  delay  within  which  the  commis- 
sion was  to  bo  returned  had  not  expired.    No  steps  were  taken  to  cause 
the  time  granted  for  the  return  of  the  commission  to  he  curtailed-    No 
offer  was  made  to  admit  the  tacts  which  the  commission  was  obtained 
jtabUsh.    The  ease  should  have  been  continued. 
is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment  of 
Jistrict  court  be  avoided,  annulled,  and  revereed,  and  that  this  case 
^manded  to  be  proceeded  in  according  to  law,  the  costs  ot  appeal  to 
ome  by  plaintiff, 
shearing  reliised. 


NEW  ORLEANS,  MARCH.  18TB. 
W[lHva  VB.  Anderson.  Tai  Collwtor. 


Fkask  Wilsos  vs.  R  K.  Asdebsos,  Tax  Coj-lbltob. 

IKe  law  roquirine  an  estlaiBte  of  the  noojBsary  e-tDeoditureH  of  (he  imrjah  lo  bi? 

made  and  published  la  oiAiidaUiry. 
Th?  Ian  wbii-h  imDoera  one  hundiwl  jiec  c^M  as  damatcMi  tor  nroofcfullr  eujolniiuc 

th»coll«olton  of  taies  dn«B  Dot  niiiilr  to  asBi^Bin^nta  made  undpr  an  order  of 

court  lo  pay  ajudKineat  asalaat  the  parlab. 

APPEAL  from  the  Tliirteeath  Judicial  DietrlLt  Court,  pai-ish  of  Carroll. 
Sougli,  J.  Sparrow  <£  MoiUijomenj,  for  plaintiff  and  appellee.  Leon- 
ard &  Kennetfy,  for  defendant  and  appellant 

LtDELiNft,  C.  J,  The  plaintiff  enjoined  the  eollcction  of  the  iiaiiah 
laies  and  judgment  tax  asaeaaed  against  hie  property.  Before  the  trial 
he  discontinued  the  suit  as  to  the  taxes  to  pay  judgments  against  the 
pmiah.  On  the  trial  there  was  judgment  perpetuating  the  injunction  as 
to  the  pariah  taxea. 

Two  questions  are  presented  for  deciaion: 

Firat — Is  the  law  requiring  an  eetimate  of  the  necessary  expenditures 
of  the  pariah  to  be  made  and  published  iiuiiidulurijoKlireclory?  Ithink 
it  is  only  directory;  but  my  associate  justices  aay  it  ia  mandatory?  The 
"ther  question  is,  does  the  law,  which  imposes  one  hundred  per  ctiit  as 
Jwnagea  for  wrongfully  enjoining  the  collection  of  tdses,  apply  to  nssfot- 
iiteFits  made  under  an  order  of  court  to  pay  a  judgment  against  the 
parish?    "We  think  not 

It  is  therefore  ordered  that  the  judgment  of  the  lower  court  bo 
afGnned  with  coats  of  appeal. 


G.  M.  Marshall  vs.  A.  Yzsagi  del  Valle. 

Where  the  dctcndftnl.throuBh  his  nunnt.  aerepd  to  pun'hnso  the  jiIaintifTH  pilnntn- 
tioD  (or  a  Hied  price.  8ubjc<^  to  aa  e.ianilDatlon  of  the  title,  and  defciidnnt'N 
"lurmel.  after  examlnatiou,  advised  him  that  thn  lille  was  not  Kood.  whereupon 
he  refused  to  buy,  (hta  ia  nota  non-iMimpliaiieo  of  contraM  unneoount  of  whirh 
plalatilt  is  entitled  to  reeovor  daiuaKca  from  defendant. 

I  PPE.VL  from  the  Thirteenth  Judicial  District  Court,  pariah  of  Con- 
A  cordia.  Hough,  J.  W.  F.  &  0.  X.  O'jden,  T.  P.  Fairar,  OoOen  £:  Hill, 
laulFinne!/  -^  Miller,  for  plaintiff  and  appellant  Spenci-r  Ji  Mayo,  Gm. 
I.  Briglit,  for  defendant  and  appellee. 

SIohoak,  J.  The  defendant  is  sued  for  damages  arising  from  an  alleged 
breach  of  contract. 

The  defendant,  through  liis  agent,  agreed  to  purchase  the  plaintifC'a 
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Marahnll  va.  Voile. 

plantation  for  a  fixed  price,  subject  to  an  exaviinatimi  of  the  tUle.  De- 
fendant's counsel,  after  es^nination,  advised  him  that  the  title  was  not 
good. 

Under  these  clrcumataniiea  we  do  not  aee  where  the  plaintilT  has  any 
right  to  claim  damages  tor  a  non-compliance  o(  contract 

Judgment  affirmed, 

Behaaring  refused. 

"Wtlt,  J.,  iHssentir^}.    I  dissent  in  this  case,  and  will  file  raj  reasons 

hereafter. 


No.  6247. 

F.  Brott  \-s.  Eaqis,  Elleruan  &  Ca 

Tile  motiou  of  defendiiDtH  to  dismiss  tbls  appeal  on  the  Kround  that  the  order  ap- 
pealed From  is  an  lottirlocutory  one  that  ean  not  work  an  Irreparable  Injury 
must  prevail. 

APPEAL  from  the  Superior  District  Court,  parish  of  Orleans.  Htiic- 
fciiis,  J.  L.  A.  Slteldoii,  for  plaintlft  and  appellant.  W.  W.  King,  for 
defendantH  and  appellees. 

Wylv,  J.  Plaintiff  uiies  out  an  injunction  reetrainlng  defcDdants,  the 
lessees  of  the  city  wharves,  from  demanding,  auiog  for,  or  attempting  by 
legal  process  to  collect,  any  fees  or  wharf  charges  imposed  by  city  ordi- 
nances againat  plaintiff,  or  the  steamboat  Martha,  her  captaiu  and  own- 
ers, and  from  preventing  said  boat  to  land  am]  remain  at  the  wharf 
where  ehe  has  been  accustomed  to  land  and  remain,  and  from  proceed- 
ing further  in  the  prosecution  of  the  suit  of  defendants  a^inst  the  steam- 
iboat  Martha,  her  captain  and  owners,  pending  in  the  Third  Justice's 
■Court,  parish  of  Orleans. 

DefendantB  obtained  an  order  dissolving  this  Injunction  on  bond,  pur- 
suant to  article  307  C.  P.,  and  plaintiff  appealed  Defendants  now  more 
to  dismiss  the  appeal  on  the  ground  that  the  order  appealed  from  is  an 
Interlocutory  order  that  can  not  work  an  irreparable  injury. 

We  thinlf  the  motion  should  be  granted.  How  plaintiff  can  siiffer  au 
iiTcparable  injury  by  permitting  defendants  to  assert  In  court  their  right 
as  lessees  of  the  wharves  to  collect  wharf  charges  and  to  prosecute  their 
suit  in  the  Third  Justice's  Court  against  the  steamboat  Martha,  her  cap- 
tain and  owners,  we  can  not  imagine. 

The  right  to  claim  judicially  what  one  believes  he  is  entitled  to,  and 
the  right  to  prosecute  a  suit  in  court,  are  rights  which  can  be  denied  to 
no  one.    They  are  protected  by  article  ten  of  the  constitution. 

It  is  therefore  ordered  that  the  appeal  herein  be  dismissed  at  appel- 
lant's costs. 


NEW  ORLEANS,  MARCH,  1876. 
Hazle  i  HcCloy  vb.  Police  Jury  ot  the  Parisb  of  HndlBiin. 


Hazie  &  HcClot,  UaE,  etc.,  va.  Pouce  Ji-rs  op  the  pARiitH  ot  Madison,    i^mj' 

Ptaintiffs  sue  to  recorer  seven  thousand  dollarH  under  a  certain  contrart  with  ile- 
[eadants.  The  onlf  contrnct  which  detendantB  aulhnrlxed  to  be  made  was  to 
build  a  house  not  to  exceed  one  thousnnd  dollars  In  value.  Certalnlr.  under  tblH 
■ulborltr  the  parleb  enn  not  be  made  rcspouaible  fur  a  bulidioK  which  cost  seven 
t]iou8uid  dollars. 

But  (be  ends  ol  justice  will  be  subserved  b;  rendsHoKa  judsment  ol  non-suit.  In- 
stead ol  aaBtwolutejuilsniont  neslnat  plalutllTa. 

APPEAL  from  the  Thirteenth  Judldal  Distriot  Court,  parisb  of  Madison. 
Hough.  J.  E.  D.  &  W.  Farrar.  T.  P.  Farrar,  and  E.  H.  Farrar,  for 
plaintilfe  and  appellaitts.    J.  C.  Sealf,  for  defendants  aod  appellees. 

LcDELixo,  C.  J.  This  suit  is  to  recover  seven  thousand  dollars  which 
thef  allege  b  due  thorn  under  a  contract  vrtth  defendants.  They  pray 
that  the  defendants  be  decreed  to  pay  said  amount,  or  to  deliver  to  tbem 
the  building  erected  for  the  pariah,  with  rents  for  the  same.  There  was 
judgment  rejecting  the  plaintiBb'  demand,  and  they  have  appealed. 

The  only  contract  whicli  the  defendants  authorized  to  be  made  was  to 
build  a  house  not  to  exceed  one  thousand  dollars  In  ^'alue.  Certainly, 
under  this  authority  the  pariah  can  not  be  made  reepcnsible  for  a  build- 
ing vhich  cost  seven  thousand  dollars. 

Bu'  we  think  the  ends  of  justice  will  be  subserved  by  rendering  a  judg- 
mentof  nonsuit,  instead  of  an  absolute  judgment  against  the  plaintiffs. 

It  is  therefore  ordered  that  the  judgment  of  the  lower  court  be  re- 
veraed,  and  that  there  be  a  judgment  of  non-suit  against  the  plaintiffe 
with  costs  ot  the  lower  court,  costs  of  appeal  to  be  paid  by  appellee. 


Tbe  CrrizExs'  Bank  vs.  the  Police  Ji-ky  ob  the  Parish  of  Concobdia. 

Tbis  la  a  suit  on  two  promisanrj'  notes.  Several  grounds  ot  detenao  are  staled  in 
the  answer,  but  It  Is  sufficient  to  notice  only  one  of  them  :  which  Is,  that  the  po- 
lice jury  ot  the  ijorlah  ol  Cuncofdla  had  not  the  power  to  create  a  deirt  by  bor- 
rowlos  money,  or  to  bind  die  iiarlsh  by  issuiDKneifOtlablc  Instruments  by  which 
to  raise  money. 

APPEAL  from  the  Thirteenth  Judicial  District  Ctourt,  parish  of  Con- 
cordia.    Hough,  3.      Maijo  £  Spencer,  for  plaintiff  and  appellant. 
George  S.  Sairyer,  for  defendant  and  appellee. 

Ltdelixo,  C.  J.  The  plaintiff  sued  the  defendant  to  recover  the 
Binountof  eleven  thousand  dollars,  with  interest,  evidenced  by  two  prom- 
issory notes,  one  for  five  thousand  dollai's  and  the  other  for  six  thousand 
doiiars.  payable  to  the  order  of  the  Citizens'  Bank  of  Louisiana  and 
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Oltizene'Bnnki'B.  Police  Jury  o(  ihe  Parish  oC  Concordia. 

bearing  eight  per  i-ent  per  annum  after  maturity  and  due  twelve  inonths 
Rfter  date.  These  notes  state  on  their  (ace  that  they  are  given  for  money 
loaned  by  the  bank.  Severn!  grounds  of  defense  are  stated  in  the  an- 
swer, but  it  is  sufficient  to  notice  only  one  of  tliem,  which  is  that  the 
police  jury  of  the  parish  of  Concordia  had  not  the  power  to  create  a 
deb":  by  borrowing  money,  or  to  bind  the  paiieh  by  issuing  negotiable 
inatniments  by  which  to  raise  money.  See  23  An.,  pp.  190,  232,  251 ;  2i 
All.  451,  Edwards  va.  Paiish  of  Bossier;  2C  An.  59;  and  Mathe  ■vs.  Parish 
lit  Plaquemines,  27  An. 

It  is  therefore  ordered  that  the  judgment  of  the  court  a  qua  be  af- 
firmed with  costs  of  appeal. 

Rehearing  refused. 


No.  0-202. 
(^.  M.  Batly  &  PoSD  vB.  JOHK  Weil.     Rule  on  D.  C.  Piui,  Sukbiff. 

To  tJio  rule  tflkcQ  by  plaijitiffs  on  tho  sh^rtft  to  ahow  pause  Khy  he  should  not  lv» 
held  in  Konti'm lit.  anil  why  ho  should  not  obey  theordt-r  reiiulHoK  him  toBffll  Ihe 
personal  property  at  delondant  attauhed  by  them,  the  answer  of  ttte  HfacrllT  that 
the  property  was  already  under  snizuro  and  advertised  to  ba  Hold  at  the  next 
rejtulnr  sale-day  in  obedloneeto  a  writ  o\  fieri  fariaf  In  his  hands,  wua  Bunirii"nt. 

Tho  lirst  i^aturday  of  eaeh  month  ia  the  day  llxed  by  law  lor  all  sherllTa  aalt  a.  and 
this  appllca  also  to  saioa  ot  personHl  property  ordered  pendiDg  an  attaehmonl. 

APPEAL  from  the  Ninth  Judicial  District  Court,  parish  ot  Rapides. 
Orfborn,  J.  Mobcrt  P.  Hunter,  for  plaintiffa  and  appellants.  W.  F. 
Hlackmaii,  for  defendant  and  appellee. 

Wvi.Y,  J.  PltuQtiffe,  who  took  a  rule  on  tlie sheriff,  D.  C.  Paul,  to  show 
cause  whj-  he  should  not  be  held  in  contempt,  and  why  he  shoidd  not 
obey  the  order  requiring  him  to  sell  tho  personal  property  of  defendant 
attached  by  them,  appeal  from  the  judgment  discharging  the  rule. 

The  answer  of  the  sheriff  thattlie  property  was  already  under  seixuro 
and  advertised  to  be  sold  at  the  next  regular  sale-day,  in  obedience  to  a 
writ  of  Jim  facias  in  his  liauds,  wna  sufRcient.  The  first  Saturday  of 
each  month  is  the  day  fixed  by  law  for  all  sheriff's  sales,  and  this  applies 
iilao  to  sales  of  personal  property  ordered  pending  an  attachment.  Be- 
visfid  Statutes,  3410. 

There  was  evidently  no  cause-  for  this  appeal;  besides,  plaintifb  fail  to 
show  tliat  they  will  suffer  au  irreparable  injury  from  the  interlocutory 
order  discharging  the  rule  for  contempt  against  the  sheriff.  The  motion 
to  dismiss  tlie  appeal  is  denied. 

Judgment  affirmed. 
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HickinnD  V9,  Thompson. 


Neomie  Hicemax  et  al.  vs.  Amos  B.  Thompson. 

Oa  the  (Mot F-o loth  ot  IiPTPinber.  I*w.  Mrs.  Hiekman  iwipparod  beforp  a  tiotoiT 
public  [or  tbe  |>artBh  of  Rftpidt.'g.  uod,  uodi'r  onth,  dpi'lari'd  ihat  sbo  ivas  ln<lcl)t^ 
In  herchildrcn  in  a  c^rtaiD  eum  ot  monoT.  on  ii(x>ount  ot  the  Buci-i'siiluu  ot 
[heir  Cuther.  she  li^tng  their  tutrix,  and  that  they  h:ive  a  nrnoral  and  tni'lt 
martgvc^oa  all  her  property,  datlnic  Irnoi  the  dontb  of  th^ir  tatbcr.  In  Dci'em- 
b?r.  1B63,  to  m-eure  B»id  sum  ot  moin.'r. 

Theiiuntfoa  ia,  irhether  i>laiiitlffB  have  any  toait  mortxiwe  upon  thp  laad  In  <»d- 
troTtreF.  whose  ownership  is  daimod  by  di-tandnnt.  and  whii'b  tormiTly  ba- 
lon»r«l  to  thplr  mothei-  and  tutrix,  and,  It  they  over  had  a  twit  niortt{aee, 
whether  it  t>Ti3hed  tor  nrnnt  of  propor  Ina-riptlon  prior  tothi'  (Ir^it  of  January. 
VIX. 

Thp  deelarntl.m  ot  the  m^thrr  nnd  tutrix  In  the  only  evid.-n?e  i.[  [be  cxlfit.^nee  ot  the 
mongax-:.  Id  a  suit  OKaiust  their  mother,  juditment  van  r''iidered  in  neeord- 
iiac^iri[h  their  petition,  with  mortsaiie  upon  nil  the  Inndxot  their  mother  and 
futrii  in  the  pariah  ol  Rapides,  to  dii[';  Irom  the  [h!r[y-nrs[  ot  Bei'.'uiber,  IMS. 
The  quea[;on  la  not  whether  plalntlftg'  riuhta  are  to  li"  iioverned  by  Ilia  ividit- 
ment  which  they  obtained  acalnst  their  tutrix,  tor  the  detenilant  wna  no  party  to 
that  suit,  but  whetber  the  evidence  of  the  minora'  mortKOtre  wan  recorded  in  the 
maaiierandln  the  time  and  form  rfiiulrcd  by  law.    Textunlly,  It  wai^  not. 

The  r«i|iiireai;'uts  ot  the  law  have  not  biH'n  complie;!  with,  and  the  deetaratlon  ot 
the  tutrix  ot  her  Indebtedness  to  her  ehildren.  nnd  the  reeonliuK  ot  the  name,  ia 
not  [ha  evidenee  the  law  required  in  onler  to  secure  the  niortauKO  whieh  the 
minora  had  upon  her  property,  and  whleh  the  eonstituHon  declared  Hhoald 
<^Bat  to  exist  ni  a  certain  date,  nnleea  made  [■>  appear  in  a  manner  wiil.-b  tho 
L«)tialii(ure  iran  authorized  to  diialKQate, 

Th>.'  fo'-t  [hat  the  evidence  which  alone  preeorihed  tho  mortjtage  was  deairoyed  doea 
not  betlrr  the  plalntitte"  ease.  At  most  It  is  a  canat  oniisff  whi<-h  the  <-ourt  ean 
not  supply,  aod  It  the  missi off  evidence  eould  be  supplied,  thin  should  have  been 
done  by  (he  otfleer  whose  duty  it  was  to  cause  tho  evidence  to  be  recorded. 

iPPEAL  Irom  the  NJQtIi  Judicial  SiBtric-t  Court,  pai'isli  of  Bapidos. 
OriAiom,  J.  T.  C.  Maiming,  (or  plaintiffs  and  appellops.  It.  J.  Bo>c- 
maii.  Cor  defendaot  and  appollaot. 

MoBOA<;,  J.  On  the  twenty-ninth  o(  December,  1B69,  Mrs.  Hiekniaa 
appeared  l>efore  a  notary  public  fur  the  parish  of  Rapides,  and,  under 
iiatb,  declared  that  she  was  indebted  to  her  children,  seven  in  number, 
ia  the  sum  of  five  thousand  dollars  each,  on  account  of  tho  succession  of 
tlidr  father,  she  being  their  tutrix,  and  that  they  have  a  (general  and 
tsdt  mortgage  on  all  her  property,  dating  from  tho  death  of  their  father, 
in  December,  1863,  to  secure  the  above  amount.  The  acknowledgment 
ns  recorded  on  the  sume  day. 

On  the  twentieth  of  April,  1875,  five  of  the  above-named  parties,  two 
o(  whom  are  majors  and  three  minors,  the  minors  acting  through  their 
under  tutor,  sued  Mrs.  Hickman,  alleging  that  she  owed  them  five  thou- 
iODd  dollars  eseh,  she  lla^'ing  received  that  sura  for  tbem,  and  ot  their 
luflda,  from  the  property  ot  their  father.  Mrs.  Hickman  answer&d  by 
referring  to  her  sworn  acknowledgment  on  record  in  the  recorder's  office, 
uid  submitted  herself  to  the  judgment  of  the  court. 

Judgment  was  rendered  in  accordance  with  the  prayer  of  the  petition 
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for  ?2550  69  each,  with  mortgiige  upon  all  the  Iftiids  of  the  <ler«i<lnnt  iu 
the  iMU-ish  of  Rapides,  to  date  from  the  thlrty-fliBt  of  Deuemlicr,  1875. 

The  three  mhior  hcira,  reiirescnted  by  tlidr  tutor,  and  the  two  iiinjcr 
heira,  acting  in  tlirlr  own  ijohalf,  bring  tliis  siiit  ogainst  thu  dcfdidaiit, 
■daimbg  tliat  llicy  Iiave  a,  mortgage  upon  a  eertain  pieec-  of  property 
owned  by  liini,  and  which  formerly  belooged  to  Mrs.  Eieknian,  to  actiirc 
to  them  the  sum  of  P2550  09  c.i<'h,  as  aseertainod  by  the  Jiulgnient  abovt- 
set  forth.  They  pray  tlint  the  defendant  deliver  the  land  in  question  for 
sale,  subject  to  tlitir  mortgage,  or  tliat  he  pay  thein  the  amount  of  theii* 
judgment. 

Dofendiint  admits  that  he  is  tlie  owner  of  the  undivided  half  the  Innd 
described  in  the  petition,  which,  ho  snys,  was  acquired  by  Uini  at  ahiirifTn 
sale,  made  under  n  mortgnge  owned  by  litm  against  Mrs,  Hielimnn,  H>- 
denies  tliat  phiintiffs  have  any  t»cit  mortgiige  upon  this  land,  and  sny?. 
tiiat  if  they  ever  had  a  tacit  mortgage  thereon  it  perished  tor  want  ol 
proper  inscription  prior  to  the  first  of  January,  1870.  He  aajfi  that  tin- 
judgment  relied  upon  by  plaiutiffa  is  an  absolute  nullity — 

First— Because  the  distriet  court  is  incompetent  to  render  n  judpiiii-iit 
aciunst  a  tutrix  in  favor  of  the  minors  on  account  of  her  tutorahip. 

Second— Bei-auso  the  minors  ean  not  sue  the  tutrix  for  «  settl'-im-m  ■■■f 
her  tutorship,  much  less  for  a  speeifle  aiu'.mut,  duiing  tln-ir  n.inerity  and 
during  Ikt  tutorship. 

Third- B<'criuso  the  under  tutor  is  without  authority  to  recover  iiny 
judgment  agauist  tlie  tutor, 

•  Fourth- Because  minora  ean  not  sue  the  tutor  for  a  spei-ifle  ann'unt. 
but  only  fora  settlement  of  the  tuti'i-shlp,  and  for  sueh  an  aniomit  n^ 
may  bo  due. 

The  suit  of  the  major  and  minor  heirs  which  reeognizes  tlieir  niorrpiigc 
upon  the  defendant's  property  was  instituted  in  the  district  enuit. 

Tlie  fii-st  question  to  be  determined  it  whether  the  tacit  mortgage  of 
the  minors  was  made  properly  to  appear  prior  to  the  first  of  January, 
1870.  The  deeloration  of  the  inotlier,  which  has  been  heretofore  quoted. 
is  the  only  evidence  of  the  existence  of  the  mortgage.  Defendant  snj-s 
that  this  is  not  tlie  evidence  i-efjuired  by  the  law.  Section  two  of  the  ni't 
No.  1)5  of  ISfiil,  relied  upou  by  the  defendant,  pro^-ides  that  it  shall  lie  the 
duty  of  every  judge  who  appoints  and  confirms  a  natural  or  legal  ttitor. 
or  any  tutor  not  required  by  law,  to  give  bond  befoi-o  he  shall  grant  iin 
order  appomting  or  confirming  such  tutor,  to  cause  a  certificate  fi-nni 
tlie  clerk  of  tlie  district  court  of  the  amount  of  the  minor's  proi>erty,  uc- 
eording  to  the  iuveutorj'  on  file  in  his  offlee,  to  bo  recorded  in  tlie  mort- 
gage book  in  the  parish  in  which  the  tutor  resides  or  has  his  domicile. 

This  sivtion,  it  seems  to  us,  only  proi-ides  for  such  appointments  as 
■may  he  made  subsequent  to  the  passage  of  the  act. 
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The  eleventh  section,  however,  provides  that  it  shall  bo  the  duty  of 
the  clerks  ol  the  district  courts  oC  the  several  parishes  in  tliia  State  to 
make  out  an  abstract  of  the  inventory  of  the  property  of  nil  minors 
irhose  tutors  have  not  been  requii-ed  by  law  to  give  bond  for  their  tutor- 
ship, eui'h  abstract  to  describe  the  real  property,  and  give  the  full 
amount  of  the  appraisement  of  ail  the  property,  both  retj  and  peiaonal, 
and  rights,  and  credits,  and  to  deposit  such  abstracts  with  the  recorders 
of  the  several  parishes,  whose  duty  it  shall  be  to  record  the  same  as 
soon  as  received  in  the  mortgage-book  of  their  parish,  such  abstracts  to 
be  made  out  and  deposited  with  the  recorclers  by  the  first  day  <)f  Decem- 
ber, 1869,  Miti  recorded  by  the  first  day  of  January,  1870. 

In  Ford  vs.  Ford,  7  An.  535,  tlie  court  said:  "  We  are  not  aware  that 
we  have  ever  sustained  an  inscription  which  was  not  in  itself  complete, 
and  we  tear  that  it  we  should  depart  froma  rcasonnbleesactnessin  such 
matters,  and  permit  defective  inseriptlons  to  bo  eked  out  n/irm^J'-,  the 
salutary  law  of  registry  would  soon  lapse  into  uncertainty  and  coufn- 

Id  the  case  of  Taylor  vs.  Ealer,  22  An.  278,  the  piaiutifT  prnccedcrl 
against  a  third  possessor  to  enforce  a  tacit  iiiortgngo  against  certain  im- 
movable property  formerly  belonging  to  her  mother  and  tutrix.  The 
claim  was  evidenced  by  a  judgment  obtained  by  the  plaintiff  in  the  Sec- 
ond District  Court  of  New  Orleans,  on  the  tweKth  of  Aiigust,  18tJ9.  The 
judgment  was  recorded  in  the  general  mortgage -book  for  the  parish  of 
East  Feliciana  on  the  twenty-second  of  September  following. 

In  that  case  this  court  said:  "By  the  operation  of  the  constitutloH 
and  the  ac-.  of  1863,  the  tacit  niortgnge  may  be  preserved  if  recorded  bc- 
[ore  the  firs"  day  of  January,  1870,  in  the  manner  directed  by  law,  A 
Mure  til  inscribe  it  is  fatal.  The  inscription  was  witliin  the  power  of 
the  plaintiff,  whose  interest  it  was  to  make  it,  and  she  has  no  just 
ground  of  complaint  if,  throufrh  negligence  or  ignorance,  she  has  failed 
to  prcsen'c  a  preference  conferred  on  her  by  law  in  derogation  of  eom- 
moa  right." 

But  in  that  case  we  said  that  it  was  not  necessary  to  decide  whether 
or  not  the  recording  of  a  judgment  which  recognizes  a  tacit  mortgoge, 
and  files  the  amount  and  date  thereof,  would  be  a  compliance  with  the 
requirements  of  the  constitution  and  of  the  acts  of  18611,  because  the 
indgment  recorded  in  this  case  is  not  such  a  judgment;  it  does  not  men- 
tion the  date  of  the  mortgage. 

In  the  case  at  bar  the  judgment  does  fix  the  date  at  which  the  tacit 
mortgage  commenced  to  nm,  and  the  inscription  required  Ijy  the  law 
MS  impossible,  because  the  records  of  the  court  where  the  CA'ideDce  wai 
kept  were  destroyed  by  Are  prior  to  the  first  of  Januarj',  1870. 

Besides,  the  question  for  our  solution  _is  not  whether  the  plaintifis' 
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lights  are  to  be  governed  by  the  judgment  whioh  they  obtained  against 
their  tutrix,  for  the  defendant  waa  no  party  to  that  suit,  but  whether  the 
evidence  of  the  minors'  mortgage  was  recorded  in  the  maaner  and  in  the 
time  and  form  required  by  law.    Textually,  it  was  not. 

Was  the  acknowledgment  of  the  tutrix,  ae  we  have  quoted  it,  a  ButB- 
dent  compliance  with  the  law? 

The  act  No.  95  of  1869  provides  that  in  order  to  preserve  the  mort- 
gages or  privilegee  accorded  by  law  in  favor  of  married  women  for  the 
l>reservation  of  their  dotal,  paraphernal,  or  other  rights  againat  thdr 
husbands,  it  shall  be  the  duty  of  every  married  woman,  or  any  person 
for  her,  to  cause  to  be  recorded  In  the  mortgage-book  of  the  pariah  or 
parishes  in  which  their  husbands  may  own  mortgageable  property,  the 
evidence  of  their  mortgage  or  privilege.  The  same  act  (section  eleven) 
declares  that  it  shall  be  the  duty  of  the  clerks  of  the  district  courts  of 
the  several  parishes  in  the  State  to  make  out  an  abstract  of  the  inven- 
tory of  the  property  of  all  minors  whose  tutors  have  not  been  required 
by  law  to  give  bond  for  their  tutorship,  such  abstract  to  describe  the 
real  property,  and  give  the  full  amount  of  the  appraisement  of  all  the 
property,  both  real  and  peraonat,  and  rights,  and  credits,  and  to  deposit 
such  abstracts  *ith  the  recorders  of  the  several  parishes,  whose  duty  It 
shall  be  to  record  the  same  as  soon  as  received  in  the  mortgage-book  of 
their  parish;  such  abstracts  to  be  made  out  and  deposited  with  the  re- 
corders by  the  first  day  of  December,  ISes,  and  recorded  by  the  first  day 
of  January,  1870.  Any  failure  of  the  clerks  or  recordei-a  to  perform  the 
service  required  of  them  by  the  act  subjects  thtm  to  any  damages  that 
such  failure  may  cause  any  person,  besides  making  them  liable  to  a  fine. 
Thus  the  evidence  of  the  rights  of  married  women  might  be  tumislied 
by  any  one,  and  the  recording  of  this  evidence  waa  all  that  was  nef«e- 
sary  to  secure  their  right  of  mortgage,  while  as  regards  tutors  and  the 
minors'  mortgage  whioh  resulted  from  their  trust,  the  evidence  thereof 
was  to  be  certain  specified  documents  to  be  fumiahed  by  the  clerk  of  the 
court. 

In  the  case  of  Boudreau  vs.  Boudreau,  23  An.  57,  where,  in  order  to 
preserve  the  legal  mortgage  accorded  him  by  law,  Ute  plaintiff  caused  to 
be  recorded  in  the  mortgage-book  kept  in  the  ofQoe  of  the  recorder  of 
the  parish  of  Lafourche  an  histrument  sworn  to  by  him,  in  which  it  Is 
stated  that  his  father  received,  as  his  tutor,  $59i,  to  which  plaintiff  waa 
entitled,  we  said  that  the  judgment,  so  far  as  it  accorded  to  the  plaintiff 
a  legal  mortgage  on  the  property  of  his  tutor,  was  rendered  upon  insufB- 
cient  evidence.  , 

The  only  difference  between  the  two  cases  is  that  in  Boudreau's  case 
it  was  the  erstwhile  minor  who  made  the  statement  which  was  recorded 
against  his  former  tutor,  while  In  this  case  it  is  the  tutrix  who  makes  the 
statement  agahist  herself  and  thus  affecting  her  own  property. 
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Veare  of  opinion  that  the  requirements  of  the  law  have  not  been 
ccmplied  with,  and  that  the  declaration  of  the  tutiix  of  her  indebtedness 
10  her  chiidren  and  the  recording  of  the  same  ia  not  the  evidence  wtiich 
tbe  law  required  in  order  to  secure  the  mortgage  which  the  minora  bad 
upon  her  property  and  which  the  constitution  declared  should  cease  to 
eiiat  at  a  certain  date,  unleee  made  to  appear  in  a  manner  which  the 
Legislature  was  authorized  to  designate.  Nor,  In  our  opinion,  doea  the 
laA  that  the  evidence  which  alone  preserved  the  mortgage  was  destroyed 
betterthe  plaintiffs' case.  At  most, it  is  Aca«ue  umiiwu^  which  we  caa  not 
supply,  and  if  the  missing  evidence  could  be  supplied  this  should  have 
beai  done  by  the  officer  whose  duty  it  was  to  esuse  the  evidence  to  be 
recorded. 

EaTing  come  to  the  conclusion  tiiat  the  minors'  mortgage,  if  it  ever 
existed,  was  not  made  to  appear  upon  the  pubUc  records  In  the  manner 
sDd  form  required  by  law,  it  \a  not  necessary  for  us  to  pass  upon  the 
other  objections  to  the  proceedings  interposed  by  the  defendant  as  rea- 
sons why  the  plaintiffs'  suit  should  fail. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment  of 
tiie  district  court  be  avoided,  annulled,  aitd  reversed,  and  that  there  bo 
jadgment  in  favor  of  the  defendant  with  costs  in  both  courts. 

Bebeariug  refused. 


Pleasant  H.  Davidson  ei  al.  vs.  Martha  A.  Davidson. 

Tbecoortbelowcorrpctly  held  thHt  this  suit  wbh  virtually  a  petitory  aollon  broBijht 
■tralnst  UtE.  Martha  A.  Davidsnn.  thu  leBsne  ot  Joseph  Carroll,  aad  tbtit  the  ex. 
ecutrii  I  said  Jospch  Carroll,  tlip  lessor,  had  tlie  right  to  come  In  and  defond 
the  suit 

It  WHS  (he  duly  ot  plalntiKs  to  bnv?  made  the  lessor  and  owner  ot  the  property  ia 
d^Rputeaparty  to  the  suit.  Notbinx could  bsHccomplished  witbout  it.  as  tbe  title 
of  Sre.  HnnhH  A.  Dnvidaonn'na  iliveHt^d  by  Chesnle  on  the  execution  ot  Carroll. 
Hoy  &  Co..  ADd  passed  to  Joseph  Carroll.  It  was  the  duty  ot  Mrs.  Carroll,  the 
executrix  ot  tbe  OHtate  ol  her  buslutnd.  to  defend  the  suit  and  protect  her  leasee 
Sra.  Martha  A.  Davldsop.  from  execution. 

The  property  was  sold  by  order  of  court  to  pay  debts  after  the  homolOKOIIon  of  the 
tableau.  It  iras  not  nevcSf  ary  to  provoke  tbe  appoiatiuent  of  a  family  meetinK 
and  obtain  their  aciion  to  make  n  valid  sale  ot  tbe  suocCHSion  property. 

It  has  fn-iunDtly  been  held  tb.it  q  sale  to  pay  debts  may  be  made  for  less  than  the 
appraised  valac. 

The  admi  QlBtratrix  and  widow  in  community  was  a  competent  purchaser. 

Ftirthermore.  tbe  anlo  could  nil  b^dlrturbed.  unlesntho  plalntilTB  had  prevlousls' 
returned  or  offered  to   return  the  price  ot  adjadleatlon.  whiob  boa  not  been 

APPEAL  from  the  Ninth  Judicial  District  Court,  parish  ot  Rapides. 
Orsborn,  J.    T.  C.  Manning,  for  plaintiffs  and  appellants.     JR.  J, 
Bmeman  and  CJtnrtes  Carnal,  for  defendant  and  appellee. 
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Wvi.v,  J.  Iq  December,  1869,  Martha  A.  DavideoD,  adoiinistratiiz  of 
the  suceeesion  o(  her  husband,  Neal  DavicIsoD,  obtained  an  order  to  sell 
the  property  ot  said  suceeesion  to  pny  debts,  after  having  prffiiously 
filed  a  tableau.  At  the  sale  she  became  the  purchaser,  being  widow  in 
community.  Subsequently,  to  wit:  in  February,  187-2,  Joseph  W.  Car- 
i-oll  bouglit  said  property  under  eseuution  in  the  suit  styled  Carri'll,  Hoy 
&  Co.  vs.  Mrs.  Martha  A,  Davidson. 

In  December,  1874,  plaiutlflb,  Pleasant  A.  Davidson,  Mary  Davidson, 
and  J.  Thomas  Davidson,  claiming  to  be  heirs  of  Neal  Da^id8()n,  brought 
tills  suit  against  their  mother,  Mrs.  Martha  A.  Davidson,  who  is  now  in 
jwesession  as  lessee  of  Ciarroll,  to  annul  the  sale  whereby  she  acquired 
the  property  at  succession  sale  by  order  of  court  in  December,  1869. 
The  grounds  of  nullity  set  up  in  the  petition  are  — 

First — Plaintifb  were  at  the  time  of  sole  minors,  and  no  family  meeting 
was  held  prescribing  the  terms  of  sale,  and  no  action  was  taicen  to  pro- 
twt  their  intei-ests, 

Sfwond— The  property  was  adjudicated  for  less  than  the  appnJsod 
value. 

Third— At  the  sale  the  administratrix  became  the  purchaser,  which 
was  forbidden  by  law.  Tlie  defendant,  Mrs.  Martha  A.  Davidson,  whoso 
ownership  had  passed  to  J.  W.  Carroll  by  viitue  of  the  Bale  under  exe- 
cution of  Carroll,  Hoy  &  Co.  against  her,  filed  a  general  denial,  but  made 
no  serious  defense,  because  evidently  she  was  without  interest,  being 
only  n  lessee  of  the  propertv.  Mrs.  Carroll,  the  executrix  of  the  sueces- 
aioE  of  Joseph  W.  Carroll,  appeared  and  pleaded  an  exwptisn,  whii'h 
waa  refeiTed  to  the  merits.  She  subsequently  answered,  admitting  the 
property  was  sold  by  order  of  the  probate  coiut  to  pay  debts,  and  that 
it  was  purchased  by  the  administratrix,  the  widow  in  community  ;  and 
alleging  tliat  said  property  was  subsefiuentiy  purchased  by  J.  W.  Carroll 
under  execution  styled  CaiToll.  Hoy  &  Co.  vs.  Mrs.  Martlin  A.  Davidson 
for  &8000.  She  denied  plaiotiHij'  light  of  action,  because  the  adminis- 
tration ot  Neal  Davidson's  succession  is  still  pending  and  uuttnislied ; 
and  denies  that  plaintiffs  were  at  all  injured  by  the  sale.  Plaintitfe  ex- 
cepted to  the  pleadings  and  defenses  set  up  "by  Mrs.  Carroll,  on  the 
ground  that  they  had  not  made  her  a  party,  and  being  a  third  person  she 
should  have  intervened  if  desiring  to  take  part  in  the  case. 

The  court  held  that  the  suit  was  virtuaDy  a  petitory  action  bronglit 
against  Mrs.  Martha  A.  Davidson,  tlie  lessee,  and  that  the  executrix  of 
Joseph  W.  Carroll,  the  lessor,  had  the  light  to  come  in  and  defend  the 

We  think  the  bill  of  exceptions  to  the  ruling  of  the  court  was  not  well 
taken.  It  was  the  duty  of  plaintifb  to  have  made  the  lessor  and  owner 
of  the  property  In  dispute  a  party  to  the  suit.    Nothing  could  be  accom- 
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Clishpd  without  it,  as  tbe  title  of  Mrs.  Martlia  A.  Daviclson  wiis  liivcsteil 
liv  the  sale  on  the  execution  of  Oirroll,  Hoy  &  Co.,  nnd  piisscil  to  Joseph 
W.  Carroll.  It  was  the  duty  of  Mrs.  (Carroll,  the  cxeeutrls  of  the  estate 
i.f  her  husband,  to  dufend  tho  suit  and  protect  her  lessee,  Jlrs.  JIaitha, 
.L  Davidspn,  from  evietion. 

Oa  till'  raerfts  tho  record  presents  no  case  entitling  plainlilTH  t"  lo- 
I'jvfr.  The  property  was  sold  by  order  of  court  to  pay  debts,  after  tho 
h<>mologation  of  tho  tableau.  It  was  not  necessiiry  to  prnvokc  the  ap- 
l"jiatment  of  a  family  meeting  and  obtain  their  aetion  in  order  to  make 
a.  valid  sale  of  the  succession  property. 

It  has  been  frequently  held  that  a  sale  to  pay  debts  may  be  made  for 
loss  than  tlie  appraised  value. 

The  administratrix  and  widow  in  community  was  a  conipeteut  pur- 

Furlheniiore,  we  will  remark  tiiat  tho  sale  could  not  be  disturbed, 
ijJi'as  tho  heirs  previously  returned  or  offered  to  return  the  price  of 
,1  Ijuiiii'ation,  which  has  not  been  done. 

It  13  therefore  ordered  that  the  judgment  liert.'in,  rejei-tiug  plaintifis' 
lU'iuand,  be  affirmed  with  costs. 

Rehearing  ixifused. 


^'.  J.  S.  JoHssos  TH.  J.  C.  DrsBAH,  Admisi 

PlnlnCff  3iif3  the  HUMCssion  of  Wimlpr  Cmuch  tnr  *ll»o,  tli.'  oinouiit  nl  an  inlcrnal 
revcQup  tiix  lio  nlloffL's  tu  kavo  piilil  tlw  Uait>'<.l  SlntcsCulk'i'tur,  \vliii.'h  wuh  due  by 
thesun^^.'aslon.  und  whiuh.  ns  lcs3,■l^  lip  alljji'ji  he  tt-Dm'o;ii|iL'lli'd  tu  paj-  to  pre- 

FlHlnlilTK  Buit  rests  on  the  nlleRatlun  that  tbe  parmout  o[  thci  sum  olorcaald  Inured 
tiitheb^ni'ltt  of  tbe  HuooeHsion.  But,  iintbo  suL'ueMlun  wiis  insulveat.  tUtiro  «a0i 
DD  inherilAD(!0  or  leeaoy  for  the  hplria,  and  It  was  not  llablo  Co  an  Interunl  rov- 
pnuetAT  in  the  invenl*>iTthariKif.  Besicien,  tho  tax  claimod  on  the  Iltly-scven 
ba]?n  of  n>ttnn  had  already  been  iialil  liy  the  foutor.  and  the  HuoetiMioa  wus  not 
liable  on  account  thereof.  Tbcrt^lnro  the  paytucnt  of  thi>  tiix  hy  the  iilnlatill  did 
H'lC  inure  to  the  bsneflt  of  the  succe^vtlun.  ua  ths  samj  was  not  r  mini;  by  it. 

iPPEAL  from  the  Ninth  Judicial  District  Court,  parish  of  Rapides. 
Orfborn,  J.    H.  J.  Bori'nian,  for  plaintiff  and  ap]>ellant.     2*.  ('.  JVfmi- 
«<nj,  for  defendant  and  appellee. 

XTrLr,  J.  Plaintiff  appeals  from  the  iudgment  rejecting  his  demand 
against  the  succession  of  Winder  Crouch  for  S1900,  ttic  amount  of  an 
internal  revenue  tax  ho  alleges  he  paid  tho  United  States  Collector  in 
July,  1872,  which  was  duo  by  the  succession,  and  which,  as  lessee,  he 
alleges  he  was  eompeUed  to  pay  to  prevent  eviction. 
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JohnaoD  vs.  Dunbar. 

"When  tho  administrator  of  this  auct^esaion  was  about  to  sell  the  proji- 
erty,  pursuant  to  an  order  of  court  to  pay  debts,  plaintiff  opposed  tho 
sale  and  set  up  title  to  one  hundredand  forty-aeven  acres  of  the  land,  on 
the  ground  that  he  acquired  the  same  by  purchase  from  the  Uniteil 
8tat«8  Internal  Revenue  Collector  in  July,  1872,  in  settlement  of  the  ih- 
temal  revenue  tas  of  81900  due  by  said  suocession. 

This  court  in  March,  1874,  dissolved  the  injunction,  with  (lamagca,  anil 
held  that  the  sale  to  Johnson  was  an  absolute  nullity,  because  there  had 
been  no  offering  and  adjudication  of  the  property,  and  the  collector  was 
utterly  without  authority  by  mere  notarial  act  to  convey  the  property 
of  this  succession  to  him.    See  tho  case  reported  in  26  An.  183. 

Plaintiff  now  sues  to  recover  the  $1900,  alleging  that  tho  payment 
thereof  by  him  to  the  Revenue  Collector  inured  to  the  benefit  of  the 
succession.  As  the  succession  was  insolvent,  there  was  no  inheritanit 
or  legacy  tor  tho  heirs,  and  it  was  not  liable  to  an  internal  revenue  tax 
in  the  inventory  thereof. 

The  tax  on  the  fifty-seven  bales  ot  cotton  had  already  been  pjJd  by  A. 
Mlltenber^r,  the  factor,  and  tJie  suct-ession  was  not  liable  on  account 
thereof. 

Wo  think  the  court  did  not  err,  because  the  payment  of  the  tax  by 
plaintiff  did  not  inure  to  the  benefit  of  the  succession,  as  the  same  was 
not  owing  by  it. 

Judgment  afHmiecl. 


State  ex    hkl.  S.  St.  Matitin  vs.  Police  Ji^hy   of  the  Parish  of  St. 

Cu.VBI.ES  ET  AL. 

A  motion  is  ninJ.f  lo  diBmisB  tho  appeni  on  the  ground  that  the  police  jury,  niio  nif 
thi  only  niipt^lliints.  havo  voltintnrily  oxocuted  the  judencat  of  the  lower  court. 
ThecnunflF>l  for  tho  nppillantH  nuHwcr  that  this  court  can  not  tako  co»alzanc«  of 
th(>do<*ana«nt4  nunnxcd  to  the  motion  and  whieh  appear  here  Tor  tho  llret  llni'' 
and  HB  oriel  nalK.  ThtH  court,  in  the  absence  ot  cooHent.  express  or  implied,  t" 
connldnr  nfln'cvld<^iiceb?turuit.  must  adhera  to  what  it  believes  to  be  the  selrlo  I 
)nriBpmdi-n''e  of  the  Stat'-.. 

This  court  has  iuriadictlon  nt  a  enune  as  tried,  but  not  ol  IoMk  not  posa^d  on  in  Ih" 
lower  court,  andean  receivo  n-->  n»w  evidniii-e.  Consent  can  not  Rive  juriadl't  ion. 
but.  hftvins  jurisdiction  of  a  ca:i!>  •.  this  court  may,  it  s^oma.  consider  facts  pr  ■■ 
aanled  by  conaeill.  Thia  haa  n  it  b.'en  douD  intlila  inatanec.  The  cg9r  mnitt  b- 
remanded. 

APPEAL  from  the  Fourth  Judicial  District  Court,  pai-ish  cf  St.  Charkf. 
Flayg,  J.  Jnlie»  MicJie}  and  Jtimcg  D.  Amjiiiitiu,  for  plaintiff  and  ap' 
pellee.  Em'ilf  'Ro*t  and  Bivniur,  Femier  £  Hall,  for  defendants  and 
appellants. 
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Stat^  es  rel  R:.  MsfUn  vs.  Polipj  Jury,  Farieb  of  HI.  CUftrlcs. 

Howell,  J.  A  motion  is  made  to  dismisa  this  appeal  on  the  gronnd 
that  ihp  police  Jury,  who  are  the  only  appellants,  have  voluntarily  exe- 
cuted the  jitJgmont  of  the  lower  court.  The  counsel  (or  the  appellants 
answer  that  this  court  can  not  take  cognizance  of  the  document*  an- 
Bpxed  to  the  motion  and  which  appear  now  for  the  first  time  and  as 
originala.  They  eite  the  case  of  Nunez  vb.  Winston,  21  An.  C66,  to  sup- 
port their  position. 

In  tbe  case  of  Campbell  \-».  OrilUon,  3  An.  115,  a  similar  motion  was 
made,  and  the  coiirt  said:  "  In  support  of  his  motion  he  has  produced  a 
certified  copy  of  the  ^cn /nc''"  wb'<^h  flrst  issued  {on  behalf  of  the  ap- 
pellants) with  the  return  thereon  and  the  certificate  of  the  clerk  that  an 
alias .rtm  fncias  is  now  in  the  hands  of  the  sherift  As  these  documents 
form  no  part  of  the  record  brought  up  the  facts  which  they  discover 
could,  in  the  absence  ol  the  consent  of  parties,  only  have  been  consid- 
ered wi,th  a  view  to  remanding  the  cause  (or  the  purpose  of  trj'ing  the 
nej  issue  now  presented.  In  .order  to  obviate  the  delay  consequent 
upon  remanding  the  cause,  counsel  have  consented  that  the  documents 
produced  by  the  defendants  (appellants)  may  be  considered  as  regularly 
before  us."  ^ 

In  the  case  of  James  vs.  Fellowes  &  Co.,  Hernandez,  appellant,  23  An. 
37,  the  same  ground  was  made  in  the  motion  to  dismiss,  and  the  court 
said:  "  Haling,  however,  no  original  jurisdiction,  we  must  remand  the 
csui*>  to  try  tiic  issue  raisett  by  the  mntir^n." 

These  ruHnga  sustain  the  eniindalion  in  the  ease  cited  by  appellees 
from  the  twenty-first  Annual  to  the  same  eiTect,  which,  though  it  may 
not  be  considered  essential  to  the  decision,  recognizes  the  doctrine  that 
this  oHrt  can  not  rei-eive  new  evidence.  In  all  the  cases  which  we  have 
been  able  to  find  upon  this  subject  and  in  which  the  apjieals  were  dls- 
misaeJ,  the  eviJeuce  produced  was  expressly  or  impliedly  admitted  by 
the  opposite  party. 

The  case  of  White  vs.  Eamsey,  14  An.  329,  may  be,  to  snme  extent,  an 
eiception,  but  there  the  appellee  was  plaintitT  in  a  money  judgment,  imd 
the  court  considered  the  sworn  allegation  of  pajnnent  a  judicial  admls- 
Mon  of  the  faet  in  this  court,  and  therefore  the  fact  was  sufficiently 
shown  in  the  record. 

Chief  Justice  Mcnick  dissented,  on  the  ground  that  this  court  has  no 
original  juilsdiction  and  the  cose  ought  to  be  remanded. 

As  there  Is  no  consent,  express  or  implied,  for  us  to  consider  the  evi- 
dence, we  must  adhere  to  what  wo  believe  to  be  the  jurisprudence  as  wc 
bflieve  it  to  be  established. 

We  have  jiu'isdiction  of  the  cause  aa  tried,  but  not  of  facts  not  passed 
en  m  the  lower  court,  and  we  can  receive  no  new  evidence.  See  articles 
S91nnd8!)5,  Co.leof  Fmctiee.    The  first  of  these  articles  says:    "The 
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KtBtc  ex  rol.  St,  Mnrtin  \t.  Piili<-  Jury,  PiLriHh  of  Kt.  Cbrtrlyn, 

Siipnaiif  C^'urt  shall  iweive  uo  ue\v  eviJenc*,  even  ttioiigli  It  may  have 
boon  <iiai-ovi'n.'ii  Hitrnc  the  iudgnietit  brfow,  except  in  the  easca  hereafter 
esprt-ased."    Tliitt  la  not  one  of  the  eases  I'Xpreseed. 

C:>n9eiit  I'liii  not  give  jui'L3:lictiOD,  but,  having  Jurisilii'tion  of  a  cBiwe, 
this  court  may,  it  aoeuis,  consider  facte  preaeuted  by  consent.  Thla  has 
not  boon  done  in  this  instance. 

It  ia  thci-efore  ordered  that  this  ease  be  reinantled  to  tho  lower  court 
with  instructions  to  tlic  diatiict  judge  to  hear  evidence  and  try  the 
(liiestlon  of  ai-qiiieticence  in  or  esecution  of  the  judgment  by  appellanta 
and  send  up  the  record  thereof  acoarJing  to  law. 

Rehearing  refused. 

LfDELiNU,  C.  J.,  d'ssmiliiig.  The  proof  ot  the  voliintarj'  execution  ')r 
the  judgment  should  be  received  in  tliia  court  ex  neivmitate  )vt.  It  is  n 
vain  thing  to  s;?nd  tho  case  back  to  tlie  court  (i  I'la  to  hnvo  that  court 
trauHnilt  tho  proof  to  thla  court,  wiieu  that  court  can  have  no  jurisdic- 
tion over  tho  question.  Tho  fact  in  question  has  occurred  since  tlie 
court  (I  qua  lost  jurisdiction  over  tlie  case  by  tlie  ai>peal  to  this  court, 
and  the  only  object  of  ascertaining  the  fact  to  establish  which  the  evi- 
dence is  ofTored  is  to  determine  the  juiTsdiction  of  this  court;  tliat  is, 
whether  or  not  tho  appeul  can  be  entertained.  TIliB  court  has  often  re- 
(■elved  and  acted  on  evidence  in  cases  lllic  this.  The  eases  cited  In  the 
opinion  of  the  court  show  this:  3  An.  115;  21  An.  Ii66;  14  An.  339;  Suc- 
cession of  Bnugere,  recently  decided.  Suppose  a  pardon  Is  pleaded  in 
tills  court,  can  not  the  pardon  be  received  here? 

It  is  said  that  in  all  the  eases  except  tiint  in  the  fourteenth  Annunl  the 
evidence  adduced  in  this  court  was  eltlier  expressly  or  Impliedly  admit- 
ted by  the  opposite  party.  I  can  not  perceive  how  that  fact  could  affect 
the  power  or  right  of  this  court  to  act.  Consent  can  not  confer  juris- 
diction on  tills  court.  It  is  true  this  court  has  not  original  jurisdiction 
to  trj-  an  issue  of  fact  in  any  suit.  But  the  evidence  offered  hei-e  is  not 
to  affect  any  issue  involved  in  the  suit,  but  to  determine  whether  the  r]>- 
peliant  has  abandoned  his  appeal  after  the  jurisdiction  of  this  court  has 
attached;  or,  In  other  words,  to  decide  a  question  affecting  the  jurisdic- 
tion of  this  eouit.  I  understand  the  opinion  of  the  court  to  hold  prac- 
tU'ally  that  tills  question  must  be  first  deeided  by  the  court  a  qua.  I 
dissent  from  this  opinion. 


So.  C170. 
t  ASD  City  Council  of  Natchitochis  vs.  W.  H.  Redmond  et  au 
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Mnj-nr  and  L'iiy  Coiiufil  of  Xati-hit  ••'ii'-'-  VB.  Rediium-l. 

ir-tbn'-^oHb»t  ynrKtlicrci'nu  b'uodouW  llieCVjimi-illinilthi'  rielii  tu  pn.^*  tlie 
unllnan.'i?  ri^tiuirlnga  bjud  iiuJ  llxinictbu  amounl  tlii'reul  [»r  III"  ta\  mlWtoi'. 

.WuDiin?.  as  d -tanaiLnts  oiit^nd.  ttiat  iilniiitllb  u'i-ri>  KUill>-  of  lif -livs  in  not  n-ijiiir- 
\bx  til"  'Mll->!'t<>r  tn  malce  uii>nthlr  rri>ortH  ns  ki>  wiu)  In  Jutr  bound  by  an  nrdl- 
naD'^  of  til"  C'»un"il.  it  vrnuld  nn(  disi-hnrtf  Uip  surclJi'D. 

Pii.-<il I'vM.'ni:;  waH  pruiiprly  I'xi'luili-d  tn ahow  thi: Couu'.-:l  bnilKrnntiil nn cxt--iinIon 
'it  t!inp[L>tli:ir<)n(»tortomnkohUaptt1cni(>nt.  Had  tlii>yKriiii(<Nl  a  tun- months 
J'lay  to  ui'Jt?  hU  HCttleinam.  It  would  niit  haw  iN?lPanHl  thr  fluri'lic'S. 

Th''-Hirtnfl'i'i.Dn>n*iiyexi'ludBil  thp  t'.wtlniiiinnif  ii  u-iinces  nn lo  wh'-lti»rrlii^n>l- 
l>viiiui  ut  t!!-!  iiuumntlii'^  tax  was  i>ovei'«d  by  tli"  lund  ot  rhc  wi11f<-tor.  Tho 
r.BpunsHiUity  ot  the.  sureties  must  lie  dctfriiiin<'d  by  the  liiw.  ami  Dot  by  tho 

Ili»irtije«ion  tbnt  Ibo  Dlnintitls  aro  not  rlBhttully  Mnyor  nnd  f'oun.?ilmoTi  ot  Snfhi- 
iH'hes'^an  not  bf  eoiiHidered  Id  tbfa  jirixci'dfcu.  ThPy  nre  in  offl'^'.  uud  thoir 
rizbts  thuri'tn  are  not  lo  bo  determliti^d  hern. 

tntcreslon  tbe  judgment  lUinlDst  the  sureties  sliould  lie  alloneJ  t.-um  judlcinl  di!- 

iPPEAL  from  the  Seventeenth  Judicial  Distriit  Cinrt,  imrieli  of  Satchi- 
twhes.  P.  A.  Morgi;  special  judge,  in  place  of  the  Dwtriet  Judge, 
recused,  il.  J.  Cunmiigliam,  for  plalntitfe  and  aiipcUecsj.  J".  H.  fidDiiiig- 
h<\m,  -L  i[.  B.  Tiickei;  nnd  T.  P.  ClinpUii,  for  defi'Uilants  aiid  appellants. 
Wtlt,  J.  Defendant,  Redmond,  a  defaulting  tas  cillcctiir  ol  the  city 
ot  Satchitoches  for  S1538  66,  and  tho  sureties  on  Ilia  i>fflcial  bond  for 
fiWOO,  who  were  condemned  in  mVido  for  83000,  and  Redmond  for  the 
further  sum  of  51338  6ti,  have  appealed  from  the  juiiguient  ot  the  court 

Pimntiffs,  the  Mayor  and  C'onncil  of  Natchitoches,  joining  hi  the  ap- 
peal, pray  an  amendment  of  tho  judgment  re([uiring  the  aureticB  on  the 
lionj  to  i>ay  interest  on  the  amoimt  recovered  of  tlicm.  The  dcfeuse  set 
up  is  purely  technical  and  utterly  devoid  ot  uierit. 

First — Dcteodanta  contend  there  is  no  law  authoiizing  or  requiring  the 
tax  collector  of  the  city  ot  Natchitooiies  to  give  bond. 

It  is  true  the  amount  of  a  bond  is  not  fixed  in  tlic  eiiarter  ;  eonslder- 
Log,  however,  sci-tions  five  and  ten  of  the  charter  of  1872  (being  act 
ninety-three  of  that  year),  there  can  be  no  <l<iubt  the  Council  had  the  right 
to  pass  the  ordinance  requiring  a  bond  and  fixing  the  amount  thereot 
t'lr  the  tax  collector. 

Section  five  authorized  the  election  by  the  Council  of  "  a  suitable  per- 
son to  be  assessor  and  collector  ot  the  city  taxe^  and  licenses,  and  to 
elect  a  treasurer,  who  shall  be  ej:  ojSc'O  secretary  of  the  City  Council." 

Section  ten  authorizes  tho  Council  "  to  pass  such  laws  as  are  neces- 
aary  and  proper.  *  ■  *  To  fis  tlie  amount  of  bonds  to  be  given  by 
the  city  officers  from  whom  bonds  are  required."  •  *  *  The  statute 
does  not  in  express  ternas  require  a  bond  for  any  of  the  officers  of  the 
corporation:  but  to  give  effect  to  that  part  of  the  sections  quoted  the 
wndnston  is  inevitable  that  the  act  authorizes  the  Council  to  require  a 
bi-od  for  the  ta-t  collector  and  to  fix  the  amount  thereof. 

Second — Defendants,  the  sureties,  contend  that  they  are  released  from 


276  SUPREME  COURT  OF  LOUISIANA, 

Uayor  and  Cltr  CouqcjI  of  Natchltoi^heB  vs.  Bedmond. 

their  obligation  on  the  bond  by  the  laches  of  plaintifb  in  not  requiring 
the  collector  to  make  monthly  reports  as  he  was  in  duty  bound  by  an 
ordinance  of  the  CoimcU.  Assuming  this  to  be  so,  it  would  not  discharge 
the  sureties. 

Parol  evidence  was  properly  excluded  to  show  the  Coundl  had  gtsnted 
an  extension  of  time  to  the  collector  to  make  hia  settlement 

Had  they  granted  a  few  months  delay  to  make  his  settlement,  it  would 
not  have  released  the  sureties  of  the  tax  collector.    26  An.  243. 

Third— The  liability  of  the  sureties  to  the  extent  of  the  bond  signed 
by  them  was  that  the  collector  would  faithfully  perform  his  duty  and 
account  for  all  oioneys  collected  in  the  exercise  of  his  office.  The  court 
properly  excluded  the  testimony  of  a  witness  as  to  whether  the  collection 
of  the  quarantine  tax  was  covered  by  the  bond  of  the  tax  collector.  The 
responsibility  of  the  sureties  must  be  determined  by  the  law,  and  not 
by  the  opinion  of  witaeaeea. 

The  objection  that  plaintifb  are  not  rightfully  Mayor  and  Councilmen 
of  Natchitoches  can  not  be  considered  in  this  proceeding.  They  are  in 
oflflce,  and  their  rights  thereto  can  not  be  determined  in  this  controversy. 
Besides,  defendants  are  without  interest  to  make  the  objection. 

On  the  whole,  no  serious  defense  is  disclosed  to  the  action. 

Interest  on  the  judgment  against  the  sureties  should  be  allowed  from 
judicial  demand. 

It  is  therefore  ordered  that  the  judgment  herein  be  amended  ao  as  to 
require  the  sureties  to  pay  Ave  per  ceut  interest  from  judicial  demand 
on  the  amount  for  wiiich  they  are  condemned,  and,  as  amended,  that 
the  judgment  be  affirmed  with  costs. 


JosKPH  BuDMAN  ET  AL.  vs.  Bridget  Bockel  and  HrssANp. 

From  the  alleeatiuaa  of  tbe  petition.  It  flppeare  that  plalatllb  Id  Injanction  were 
aware  ot  the  dctense  of  payment  In  the  sultA  which  they  ruolle  la  their  petition 
AS  hHvibg  been  brouehC  aKainat  (hem.  auil  yet  they  negleoted  to  plead  it.  nhen 
the  order  nt  eeizuirc  and  sole  whs  sued  out.  when  a  personal  jndfcineDt  was  re- 
covered for  the  balauco  due  after  exhaiiBtiaK  the  mortKaKe.  and  when  defeod- 
anta  sued  to  aet  aside  the  nimutated  eonvcyance  of  a  tract  of  land  from  Rudman 
to  Caroline  Ferry,  and  aubieet  It  to  the  payment  of  said  judicment. 

Sow.  fourteen  years  alter  one  of  the  allesed  payments,  ain  s  yearn  after  the  other. 
seven  years  after  the  personal  judgment,  and  more  than  one  yearafterlhedeerec 
orderlnethe  sale  of  the  land  (or  which  the  twslve'mo^the  bond  was  elven,  plain- 
tifb  sue  out  an  Injunction,  plead  payment,  and  set  un  n  demand  tor  damaxes 
occasioned  by  the  suits  In  whk'h  defendants  recovered  judfrments  aeslnat  them. 

Id  the  suit  to  subject  to  defendants'  judgment  the  land  which  was  afterward  sold  on 
twelve-months  credit,  both  ot  plaintiffs  were  parties:  hail  they  set  up  the  defense 
of  payment,  which  they  were  fully  aware  ot.  and  established  it.  the  court  would 
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iPPEAL  from  the  Seventh  Judicial  District  Court,  parish  ot  Pointe 
Coupee,  Thomas  Butler,  special  judge.  £.  FldlUps,  YoM  £  Harrw, 
forplaiDtifb  and  appellants.  )('.  IK  Lake  and  Samuel  J.  Powell,  for  de- 
fendants and  appellees. 

Wilt,  3.  The  material  facts  all^^d  in  the  petition  aro:  In  1859 
Bridget  Riley,  the  mother  of  defendant,  Bridget  Bock»l,  sold  to  thu 
pUJDtiO',  Caroline  Feny,  a  tract  of  land  for  four  thousand  dollars,  evi- 
denced by  tour  promissory  notes  of  one  thousand  dollars  each,  maturing 
HretJanuary,  1860, 1861,  1862,  and  1863.  made  by  Caroline  Perry  and 
Joseph  Rudman,  secured  by  mortgage  and  vendor's  privilege.  Tliat  the 
first  two  notes  were  paid.  That  on  flfteenth  February,  1866,  eighteen 
huadrcd  dollars  was  paid  on  the  laat  two  notes;  also,  in  May,  I860,  a 
payment  of  seven  hundred  and  flfty  dollars  was  made  on  said  not^s. 
TtaA  notwithstanding  said  payments  the  said  Bridget  Riley  did  know- 
ingly and  fraudulently  sue  out  an  order  of  seizure  and  sale  in  November, 
1366,  for  the  full  amount  of  the  two  notes,  and  tlie  mortgaged  property 
vas  sold  for  81350.  That  considering  said  payments,  there  was  only  due 
•>a  said  notes  in  principal  and  interest  3808  35,  and  there  was  therefore 
due  petitioners  $541  50  by  Mrs.  Brit^t  Riley,  the  adjudicatce.  That  the 
petitioner,  Joseph  Rudman,  was  for  many  months  during  the  years  1866 
and  1S67,  absent  from  the  State,  and  he  was  unaware  of  the  Judicial  pro- 
i^edhigs  and  the  sale.  That  on  his  return  he  found  that  tlio  land  had 
been  sold  and  the  debt  overpaid  by  #541  50.  That  notwithstanding  said 
indebtedness  was  overpaid,  the  said  Mrs.  Bridget  Riley  and  the  defend- 
ants refused  to  pay  the  ^41  50,  and  to  give  up  the  notes.  That  the 
defendants,  knowing  said  notes  had  been  p^d,  instituted  suit  against 
Joseph  Rudman,  one  of  the  makers  of  said  notes,  in  March,  1866,  and 
recovered  judgment  thereon  by  confirming  a  default  during  his  absence. 
"  That  subsequently,  to  wit:  on  the  eighteenth  November,  1872,  the  said 
Bridget  Bookel  and  husband  brought  suit  gainst  your  petitioners  to 
•ause  a  certain  tract  of  land  in  the  parish  of  Fointe  Coupee,  belonging  to 
your  petitioner,  Caroline  Perry,  to  bo  decreed  to  be  the  property  of 

I  Joseph  Rudman,  and  to  bo  sdzed  and  sold  for  the  payment  of  this  pre- 

tended debt,  as  above  stated,  although  they  well  knew  that  their  claim 
against  e^d  Joseph  Rudman  had  been  more  than  fully  paid."  That  they 

<  Huoceeded  in  obtidnlng  judgment  decreeing  the  said  land  to  be  the  prop- 
erty ot  the  petitioner,  Joseph  Rudman,  and  execution  was  immediately 
iseaed,  under  which  said  land  was  seized  and  sold  on  twelve-months 
I'rediL  That  the  defendants  are  not  entitled  to  the  twelvemonths  bond, 
audshouldbeenjoined tromtransferringordiapoedngof thesame.  That 
hy  the  aforesaid  illegal  acts  of  defendants,  and  the  persistent  malice 
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with  which  they  have  piireiied  petitionera  for  so  many  years,  endeavor- 
ins  by  jurticinl  proce('(hngs  tQ  compel  them  a  second  time  to  pay  a  debt 
which  they  well  knew  had  ah-eady  lieen  paid,  by  the  wrongful  seizure 
of  petitioners'  property,  the  destroying  ol  their  credit,  and  the  breakii^ 
up  of  their  biiaineaa,  petitionei's  have  been  damaged  in  the  sum  of  eleven 
thousand  dollars. 

Plalntillte  prayed  judginetit  against  defendants  for  91511  50,  and  they 
praycil  for  and  obtained  an  Injunction  i-estrainhig  the  defendants  and 
the  sheriff  from  disposing  of,  parting  with,  or  delivering  the  said  twelve- 
months bond  to  any  pereon  till  further  order  of  eourt,  and  for  general 

Defendants  pleaded  the  following  exceptions: 

The  petition  disi 'loses  no  cause  of  action;  res  judicata;  and  the  pre- 
scription of  one,  two,  three,  five,  and  ten  years. 

At  the  trial  of  these  exceptions  defendants  introdiiced  in  evidence  the 
suits  and  judgments  inontloned  in  plaintiff's  petition,  to  wit:  the  c-aac 
of  Bridget  Biley  va.  Joseph  Eudman,  and  the  ease  of  Bridget  Bockel  ot 
al.  vs.  Joseph  Budman  et  al. 

The  exceptions  were  sustained,  and  the  suit  of  plaintiff  was  diemissed. 
and  they  appealed. 

■\Ve  think  tlir  court  did  not  eiT.  From  the  allegations  of  the  petition, 
it  appeare  that  plaintiffo  were  aware  of  the  defense  ot  payment,  and  yet 
they  neglected  to  plead  it,  wben  the  order  of  seizure  nn<l  sale  was  sued 
out,  when  a  personal  judgment  was  recovered  for  the  balance  due  after 
exhausting  the  mortgage,  and  when  defendants  sued  to  set  aside  tlie 
sunulated  conveyance  from  Budman  to  Caroline  Feriy  of  a  tract  of 
land  in  the  parish  ot  Pointc  Coupee,  and  subject  it  to  the  payment  of 
aaid  judgment.  And  now,  fourteen  years  lifter  one  of  the  alleged  pay- 
ments, nine  years  after  the  other,  seven  years  after  the  personal  judg- 
ment, and  more  tiuin  one  year  after  the  decide  ordering  tlie  sale  of  the 
land  for  which  the  twelve-months  bond  was  given,  plaintifte  sue  out  nit 
injunction,  plead  payment,  and  set  up  a  demand  for  damages  oci.'asionetl 
by  the  suits  in  which  defendants  recovered  Judgments  against  them. 

In  Benton  vs.  Bt'berts,  3  B.  226,  the  court  held :  "  Aa  to  the  demajids 
which  Bentou  now  wishes  to  plead  in  compensation,  they  all  existed,  ae- 
eording  to  his  own  showing,  preiioiis  to  the  judgment  against  liim.  " 
*  •  Litigation  might  be  greatly  protracted  were  it  permitted 
to  a  defendant  to  mthhold  his  pleas  of  payment  or  compensation  until 
after  judgment,  and  then  arrest  Its  execution  for  the  purpose  of  settling 
questions  which,  with  more  propriety,  should  have  been  decided  when 
.  the  first  suit  was  on  trial." 

See,  also,  2  La.  181:  U  La.  233;  13  An.  416;^  12  An.  85,  88;  14  An.  13;  21 
An.  165,  46i;  23  An.  81;  26  An.  34;  1  N.  S.  71. 
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lotiiesiiit  to  subject  to  clefendunta'  judgment  the  Inml  wliii.'h  was 
afterward  sold  on  twelve -months  creriit,  both  of  plalntifTs  wi'rf  ptirtics; 
had  they  set  up  the  defense  of  payment,  whieh  thry  were  fully  nware  of, 
aod  cHtobliBhed  it.  the  court  woiild  not  hove  ordered  the  luiid  to  bo  s'lld 
to  satisfy  defendants'  Judgment.  They  can  not  now  plead  a  def'-iinc 
vhfch  they  should  have  urged  then. 

Ju^ment  aftirmcd. 


St.vte  of  LnuLsusA  vs.  Ci"Pii>  Brows. 

Th"'>lii«-iniit'Hh.'  nilmisslon  ot  Ellzn  Brown  to  t-Hlit(-  on  lirliiiU -.f  Ih.-  awupcl 
nn  Ihp  Kmiinit  tliRt  she  is  hiH  <v>ni'iibinr  koph  to  linr  ■■r'-dlbilits'  nnil  m.t  tn  Iiit  tul- 
raixalbllitv.   TBi'  juile<'  a  >jhi)  should  have  admill<-d  her  t»  t-'Xtltj-. 

t  PPEAIi  from  the  Fourteenth  Judicial  Distiiet  Court,  jtarish  of  More- 
iV  house.  Bay,  5.  Criminal  case.  ('.  T.  Dunn,  District  Attorney,  uni.1 
A.  P.  Fiehl,  Attorney  General,  for  plaintiff  and  appellee.  Tl'.  T.  IMI,  for 
defendant  and  appellant. 

T.tUAPERRO,  .T.  The  delendiint  waH  indicteil  for  minintcriiiR  poison  to 
one  Lewis  Ford  with  intent  to  di-stroy  his  life.  Ho  waa  cunvii-ted  and 
seoteneed  to  hnril  labor  In  the  Penitentiary  for  life.  Hi'  huM  ap|ic(Uod 
bom  the  sentence. 

The  case  is  before  u»  on  thn-e  bills  of  exi!t'pti<>us.  one  rulatln;^  to  pro- 
fwdings  In  impaneling  tho  jury,  one  relating  ti  the  refusal  of  the  judgi' 
toehargethe  jurj'  as  retiueated,  ami  the  other  lu  refeivnee  to  the  ad- 
mission of  eridenoe. 

On  the  trial  of  the  ease  the  counsel  tor  theacr-rwed  i-wiueated  the  judge 
that  the  jurors,  after  being  sworn  on  their  ni'ir  ilire,  beesamined  flret  by 
the  district  attorney,  with  tho  view  of  nseertaiiiing  whether  any  of  them 
otight  to  he  challenged  for  cause;  if  none  is  found  to  exist,  that  they  then 
be  prcHented  to  the  accuseil  for  the  same  purpose,  and  if  not  challenged 
for  cause  by  the  accused  that  such  juror^j  be  reiiiilred  to  take  their  seats 
in  the  Jurj'-box,  ami  the  same  formula  be  obsen-ed  until  twelve  jurc.rs 
have  been  permitted  to  take  their  seats  In  the  juiy-box;  thnr.  they  then 
be  presented  first  to  the  State  and  then  to  the  accused  for  acceptanee, 
and,  if  aecepted  by  the  State,  that  they  be  presented  to  the  accused  for 
acceptance.  This  was  refused  by  the  court.  The  court  ruled  and  tv.- 
quired  the  accused  to  accept  or  challenge  the  jurora  for  cause  or  per- 
emptorily immediately  after  they  wei-e  accepted  by  the  State.  To  this 
ruling  of  the  court  the  accused  excepted. 

A  witness  was  asked  by  the  district  attorney  if  any  one  told  her  the 
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accused  had  stirred  the  pumpkin  which  was  in  a  cooking-pot  (it  having 
been  proviously  shown  that  the  alleged  poison  was  put  into  the  pumpkin  , 
while  it  was  being  cooked).  Thereupon  the  counsel  (or  the  accused  im- 
mediately objected  to  the  evidence  sought  to  bo  elicited,  aa  hearsay,  but 
not  before;  the  witness  had  answered  the  question  by  saying  that  her 
little  boy  had  told  her  the  accused  had  istin-ed  the  pumpkin.  The  coun- 
sel for  the  accused  then  requested  the  judge  to  instruct  the  jury  in 
making  up  their  verdict  the  stateait'nt  made  by  tlie  witm.'ss  in  reply 
to  the  question  by  the  district  attorney  must  not  be  considered  by  them, 
the  counsel  for  accused  insisting  the  evidence  was  hearsay  and  inadmis- 
sible. The  i-equest  of  the  cijunscl  was  not  ix>mplietl  with.  There  is 
inserted  in  the  bill  by  the  judge  the  following;  "Wlien  the  jiulgo  chased 
the  JTirj-  the  counsel  for  the  ai'L-used  did  not  request  the  court  to  instruct 
the  jurj-  they  must  disi'cgard  tlie  evidence  complained  of." 

We  think  the  judge  should  have  charged  the  jury  that  the  evidence 
was  inadmissible  and  that  they  should  disregard  it. 

During  the  trial  the  accused  called  Eliza  Brown  as  a  witness  in  liis  be- 
lialt,  and  after  being  sworn  the  district  attorney  <,>bjccted  to  her  testify- 
ing in  the  case  on  the  ground  tliat  she  was  the  wlt<!  of  the  ai'ctised,  wid 
when  the  witness  was  questioned  with  reference  thereto  she  stated  she 
had  never  been  married  to  him,  but  she  had  liveil  with  him  as  his  wife 
for  the  last  Bye  years,  and  that  he  hart  no  other  wife,  and  that  he  waa 
the  father  of  two  of  her  children.  The  district  attorney  pei'sistlng  in  his 
objection  to  the  witness  being  penultted  to  testify,  tlie  court  sustained 
the  objection.  Appended  to  this  bill  of  exceptions  is  the  evidence  ol 
Eliza  Brown  given  before  the  committing  magistrate,  and  is  in  sultstanee 
that  Johanna  Foi-d  asked  her  for  strychnine  to  kill  rata,  itnd  that  she 
gave  It  to  jier;  that  Johanna  told  accused  she  wanted  him  to  do  some- 
tldng  for  her;  that  she  was  going  to  have  a  better  living;  when  accused 
aakeU  Johanna  what  she  wanted,  she  replied  "never  mind."' 

The  objection  to  the  admission  of  Eliza  Brown  to  testify  on  behalf  of 
the  accused  on  the  ground  that  she  is  his  concubine  goes  to  her  ered]- 
bility  and  not  to  her  admissibility.  We  think  the  judge  should  have 
admitted  her  to  t<?stlfy. 

We  think  the  ends  of  justice  reqmre  that  the  case  be  i-enmndcd  to  the 
court  fl  qua  to  be  tried  (te  noro,  and  it  is  so  ordered.  It  is  luither  or- 
dered that  the  judge  a  quo  be  instructed  to  proc>>ed  in  the  trial  of  the 
case  in  conformity  with  iaw. 
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No.  4856. 
S.  A.  Jasnek  and  HtisDASD  VB.  A.  G.  Obek 

This  Is  aa  netiiin  [or  the  balance  of  two  notes,  which  it  la  (illi'-god  tho  clctoncinnt  na- 
•iumixl  to  pnv  as  npnrt  of  the  prioc  of  the  "Live  Oalc"  vtantatloo.  in  tho  parish 
n(  Conmnlla.  purohaapd  br  hiai  from  James  B.  Packnril. 

Defeadnnt  can  not  be  permitted  to  conEradiiA  by  parol  tCBtimony  (he  c 


Drfwidant  can  not  be  pprmitted  to  prove  that  the  motive  ol  the  cu 
ulcUwhen  Iheoontract  ilsflt  proves  Ittu  bo  aanle. 

Drfenilant's  authority  to  his  asent  to  aoot'pl  th'i  ttt-t  ol  snlu  rntides  it  as  such,  and 
bus  the  same  elle'l  as  it  detendoDthlmseir  had  iL?i»;ptcd  It  uneondltloaally,  and 
be<.iui  not  be  permitted  to  Ko  behind  it  and  coDtradict  it. 

PloinlHT  BUS  not  present  at  tlic  cenvcreationB  between  tho  defendant  and  Pacltard. 
They  nrp  not  admissible  os  evidence  iwainst  her. 

But  i&e  evidence  as  admitted  in  referenee  to  the  sale  only  nhowB  tlii^  orlulnni  inten- 
tion of  tlir  purties,  which  wfts  afterward  iihauiwd,  the  di;fcndant  subooiLUonUr 
-■onduJiQK  to  accept  (ho  am  of  transfer  eontuiuliut  tho  nasumplion  o(  those  notes 
a^H  pnrt  of  the  price.  lenvlnK  tlio  matter  iKitwoon  him  aud  tho  vendors  to  somo 
future  orransrement,  which  is  not  shown,  and  doea  not  ftffteet  the  vnllditT  o(  the 
aiipuiaptlen  to  pay  thcee  notes  asa  part  of  tho  price  of  tlie  property  purchased 
br  the  d«f''ndant.  His  aubaeiiun at  effort  to  chanita  this  notarial  act  was  purely 
n  parte,  and  was  ni;ver  aweded  to  by  tho  vendors, 
Th«  denial  of  the  ritiht  of  the  plaintiff  to  tbcHC  notes  because  one  only  Is  indorsed, 
and  it  was  indorsed  by  the  paye«,  a  married  woman,  without  special  authority 
It  her  hualjllnd.  Was  not  made  In  the  answer,  and  na  tho  dcfeiidimt  (s  not  tho 
maker,  but  Eeboundonly  by  hia  notarial  nBreement,  and  the  Identity  of  the  nol*B 
ia  not  denied,  the 'luestlon  In  which  defendant  is  conenrned  is,  whether  he  can 
safely  pay  to  tho  present  holder.  Of  (his  there  ean  bo  no  doubt,  !f  tills  notarial 
oblleiliOD  is  biudlnK.  and  this  court  thinks  it  is  binding. 

iPPEAL  from  the  Sixth  District  Court,  pariah  i>f  Orleane.     Cooleij,  J. 
IaiIxiU  £  Aroni,  for  plaintiff  and  appellant     Si^iiunea  £  Mott,  for  de- 
fendant aod  appellee. 

Howell,  J.  This  is  an  action  (or  the  balance  of  two  notes  which  it  is 
alleged  the  defendant  aaaumcd  to  pay  as  a  part  of  tho  price  of  tho  Live 
Oak  plantation  in  the  parish  of  Concordia,  purchased  by  him  on  the 
twenty-second  of  May,  1867,  frcm  James  B.  and  John  Q.  Packard.  Tho 
answep  contains  the  general  denial,  a  special  denial  that  defendant  over 
purchased  said  plantation,  or  assumed  to  pay  said  notes,  and  tho  avet- 
laeots  that  Jotm  Janney,  the  husband  of  plaintifT,  and  the  agent  of  de- 
fendant in  the  transactions,  denied  having  signed  the  said  act,  which  de- 
fendant beUeved,  and  as  the  act  had  been  prepared  in  error,  and  was,  to 
the  knowledge  of  said  Janney,  intended  as  collateral  security  for  moneys 
advanced  by  Ober,  Atwater  &  Co.  to  said  Packard,  and  the  alleged  as- 
iumption  was  erroneously  inserted,  the  defendant,  having  settled  the  af- 
tolis  of  said  firm  with  said  Packards,  did,  on  the  sixth  of  May,  1869,  by 
art  before  Adolphe  Nazereau,  renouQce  and  give  a  quit-claim  convey- 
ance o(  said  plantation  to  said  Packards,  which  was  duly  recorded  in 
Concordia  on  the  seventeenth  of  June,  1869,  prior  to  tho  seizure  and 
rale  of  said  plantation  at  the  inetauee  of  plaintiff,  and  that,  Janney  being- 
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S.  A.  JtuiDer  and  Husband  vs.  Ober. 


cogDJzaat  of  all  the  facts,  neither  he  nor  hia  wife  ever  pretended  to  hold 
him  (defendant)  respon^ble  on  s^d  assumption,  and  ttii«  suit  was  the 
first  noUce  to  him  of  such  effort. 

After  hearing  evidence,  the  case  was  conUnued  on  account  of  the  ab- 
sence of  defendant's  witnesses  to  a  day  to  be  fixed.  Two  daj-3  prior  t<^ 
resumption  of  trial  defendttot  filed  an  amended  answer  alleging  that  if 
isold  act  of  sale  was  signed  by  authority  from  defendant,  it  was  with  th« 
condition  and  notice  to  all  parties  that  there  was  error  in  said  act  which 
■would  be  corrected  between  the  contracting  parties,  and  one  of  the  prin- 
•cipal  errors  wos  the  alleged  assumption  sued  on,  and  defendant  never 
intended  to  bind  himself  to  pay  the  debt  sued  on,  all  ot  which  was 
known  to  plaintiff  and  her  husband. 

After  the  evidence  was  closed  and  before  argument,  plalntifTs'  counsel 
discovered  for  the  flref  time  that  such  answer  had  been  filed,  and  move<l 
to  strike  it  out,  on  the  grounds  that  it  came  too  late  and  changed  the  is- 
sue made  In  the  original  answer.  The  court  refused  to  strike  out,  and 
the  platntifb  excepted. 

Afl  no  evidence  appears  to  have  been  offered  with  direct  reference  to  or 
In  connection  with  this  amended  answer,  so  as  to  notify  plaintiffs'  coun- 
sel ot  its  flUng,  we  see  little  Importance  in  passing  on  thLs  bill  of  excep- 
tions. 

Defendant  offered  to  prove  by  parol,  first,  that  the  act  of  sale  from  the 
Fackards  to  Ober  was  not  intended  for  a  sale,  but  only  to  secure  a  debt; 
second,  that  he  had  not  agreed  to  assume  payment  of  the  notes  sued  on,  ' 
and,  third,  certain  conversations  which  took  place  between  Ober  and 
Packard,  to  which  plaintiff  objected  on  the  grounds- 
First— Defendant  can  not  be  permitted  to  contradict  by  parol  testi- 
raony  the  contents  of  a  notarial  act 

.Second— Defendant  can  not  be  permitted  to  prove  that  the  motive  of 
the  contract  was  to  secui'e  a  debt  where  the  contract  itself  proves  it  to 
be  a  sole.  • 

Third — Defendant's  authority  to  his  agent  to  accept  the  act  of  sale 
Tatifies  it  as  such,  and  has  the  same  effect  as  if  defendant  himself  had 
accepted  it  unconditionally,  and  be  can  not  be  permitted  to  go  behind  it 
and  contradict  it. 

Fourth— Plaintiff  was  not  present  at  the  conversations  between  the 
defendant  and  Packard,  and  they  are  not  admissible  as  evidence  against 
her. 

We  think  the  objections  are  well  made;  but  the  evidence  as  admitted 
iq  reference , to  the  sale  only  shows  the  original  intention  of  the  parties, 
which  was  afterward  changed,  the  defendant  subsequently  concluding 
to  accept  the  act  ot  transfer  containing  the  aasumption  of  these  notes  as 
A  part  of  the  price,  leaving  the  matter  between  him  and  the  vendors  to 
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gomeruture  arTangemeDt,  which  is  not  shovD,  aDd  does  not  affect  the 
.  Tslidltr  of  the  assumption  to  pay  these  notes  as  a  part  of  the  price  of 
tile  property  purchased  by  the  defendant.  His  subsequent  effort  to 
duDge  this  notarial  act  was  purely  ex  patif.,  and  was  never  acceded  to 
by  the  vendors.  The  denial  of  the  right  of  the  plaintiff  to  these  notes 
(because  one  only  is  indorsed,  and  was  indorsed  by  the  payee,  a  married 
woman,  without  special  authority  from  her  husband,)  was  not  made  in 
the  answer,  and  as  the  defendant  is  not  the  maker,  but  is  bound  only  by 
b!s  notarial  agreement,  and  the  identity  of  the  notes  is  not  denied,  the 
queetjon  in  which  defendant  Is  concerned  is,  whether  he  can  safely  pay 
to  the  present  holder.  Of  this  we  think  there  can  be  no  doubt.  If  his 
notarial  ohUgatJoii  is  binding. 

Id  our  comments  on  the  above  bill  of  exceptions  we  have  clearly  Indi- 
cated that  he  is  BO  bound.  It  is  contended  on  his  behalf  that  J.  Q.  Pack- 
ard, one  of  his  vendors,  made  Judicial  admisstoos  in  his  suit  ag^nst 
Ober,  Atwat«r  &  Co.,  that  the  act  in  question  was  not  a  sale,  but  a  giving 
in  payment  of  an  indebtedness  of  ten  thousand  dollars  to  said  Qrm,  and 
the  plaintiff,  deriving  her  right  to  sue  through  him.  Is  bound  thereby. 
Such  is  not  our  appreciation  of  the  pleadings  in  that  case,  It  they  can 
have  any  application  in  this  case.  They  were  made  up  with  reference 
lo  the  annulment  of  a  compromise  between  soid  J.  Q.  Packard  and  , 
Ober,  Atwater  &  Co.,  in  which  J.  Q.  Packard  found  It  necessarj'  to  allege 
that  the  transfer  of  this  property  extinguished  that  amount  of  indebt- 
edness, and  no  obligation  was  made,  or  was  necessarj-,  as  to  the  other 
portion  of  the  price.  There  is  no  allegation  any  where  in  siiid  proceedings 
denying  that  the  total  price  was  seventeen  thousand  Ave  hundred  dollars, 
of  which  seven  thousand  0ve  hundred  dollars  was  due  to  the  vendor  of 
J.  K  Packard,  and  represented  by  the  notes  in  this  suit,  or  denying  that 
defendant  assumed  to  pay  them.  But  the  defendant  here  does  not  make 
this  a  groimd  -of  defense.  The  substance  of  the  answer  Is,  that  he  never 
became  the  purchaser  of  said  property,  and  never  assumed  to  pay  said 
mortgage  notes,  and  that  if  It  so  appears  in  the  notarial  act,  such  stipu- 
lation was  erroneously  inserted,  and  was  not  the  intention  of  the  oon- 
tracting  parties. 

The  evidence  does  not,  in  our  opinion,  sustain  the  defense. 

In  the  litigation  referred  to  the  decree  of  this  court  protected  the  de- 
fendants, of  whom  this  defendant  was  one,  from  pajing  the  amount  of 
this  assumption  imce,  by  authorizing  them  to  retain  In  their  hands  for  a 
ssfflcient  time  the  amount  of  the  mortgage  so  assumed.  The  pre- 
eumptioo  is  that  the  decree  was  complied  with,  and  the  defendants 
therein  avtdlod  tbasselves  of  Its  provisions  In  this  r^ifard,  and  that  the 
liability  to  tBo  creditor  in  that  mortgage  is  the  only  existing  obligation 
to  be  considered  in  the  premises.    The  decree  In  that  case  clearly 
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the  esistencQ  of  the  mortgage,  and  the  liability  on  the  assumptioii  In  the 
sftlo  by  the  Fackards  to  the  defendant,  Ober. 

We  can  Hod  no  legal  grounds  in  thia  record  to  exempt  the  defendant 
from  the  obligation  ot  his  assumption  to  pay  this  debt  as  a  part  of  the 
price  of  the  property  purchased  by  him,  whether  for  tdmself  individually 
or  for  the  benefit  of  his  firm.  ^ 

It  is  therefore  ordered  that  the  Judgment  appealed  from  be  reversed, 
and  that  plaintiff  reoorer  of  defendant,  A.  6.  Ober,  the  sum  of  S5631  26, 
with  eight  per  oont  Interest  from  November  6, 1860,  and  costs. 


Wi'LY,  J.,  ilisseiiling.  On  the  fifth  of  November,  1866,  John  Johnson 
sold  to  James  B.  Packard  the  Live  Oak  plantation,  in  the  parish  of  Con- 
cordia, (or  twenty-five  thousand  dollars;  seventeen  thousand  five  hun- 
dred doUara  thereof  were  paid  in  niah,  and  for  the  balance  the  pinrchaser 
executed  his  two  mortgage  notes,  one  for  ^175  and  the  other  for  S3325, 
both  to  the  order  of  Mrs.  Elisabeth  K.  Johnson,  the  wife  of  said  John 
Johnson,  aaid  notes  maturing  on  the  first  of  January,  1868. 

This  mortgage  was  foreclosed  via  ejiecuiiva  on  the  sixth  of  November, 
1869,  and  the  net  proceeds  of  the  sale,  83588,  were  credited  on  the  said 
mortgage  notes. 

Plaintiff,  Sai'ah  A.  Janney,  wife  of  John  Janney,  now  sues  tho  defend- 
ant, A.  O.  Ober,  for  85681  20,  the  balance  due  on  said  mortgage  notes 
made  by  said  Packard,  allying  that  said  Ober  assumed  to  pay  said 
notos  in  the  act  of  sale  of  date  of  May  22, 1867,  whereby  he  acquired 
said  Live  Oak  plantatiou  from  James  B.  and  J.  Q.  Packard. 

The  court  rejected  the  demand  of  the  pl^ntiff,  and  she  has  appealed. 

It  is  contended  that  If  defendant  Is  to  be  held  liable  on  the  alle^r^ 
assumption  in  favor  of  Elizabeth  K.  Johnson,  or  tho  holder  or  holders 
of  said  notes,  ny  reason  of  his  contract  with  James  B,  and  J.  Q.  Packard, 
plaintiff  must  show  title  to  said  notes,  because  said  stipulation  in  favor 
of  such  third  party  or  parties  has  never  been  accepted  ;  and  it  is  cnly 
a  suit  by  the  owner  or  owners  of  said  notes  that  would  constitute  an 
implied  acceptance  of  the  allied  assumption. 

I  find  that  the  mortgage  notes  are  in  favor  of  Mrs.  Elizabeth  K.  John- 
son, the  wife  of  John  Johnson,  and  that  she  indorsed  one  of  them  with- 
out the  authorization  of  her  husband  ;  the  other  has  never  been  indoraed 
by  her  or  by  him.  As  the  legal  title  o!  said  notes  does  not  appear  to  be 
in  plaintlfr,  this  suit  which  she  Institutes  can  not  be  regarded  as  an  im- 
plied acceptance  of  the  aUeged  assumption  of  defendant  arising  from 
the  contract  which  he  entered  into  with  James  B.  and  J,  Q,  Packard. 
But  assuming  that  platntilT  Is  the  owner  of  the  notes,  notwithstanding 
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the  vraut  of  Indorsement  by  the  payee  thereof,  I  think  the  case,  on  Its 
merits,  with  the  defendant 

It  it»  well  settled  that  a  purchaser  who,  as  part  of  the  consideiatlon  ot 
the  purchase,  has  stipulated  with  his  vendor  to  pay  a  debt  due  by  him, 
may  when  sued  by  the  person  to  whom  the  debt  was  due,  set  up  the 
same  equities  that  he  has  against  the  vendor  hlmaelt  9  An.  195  ;  2  B. 
523;  23  An.  360. 

PlaintilT,  therefore,  occupies  no  better  position  than  James  B.  and  J.  Q. 
Packard,  with  whom  defendant  contracted. 

Could  James  B.  and  J.  Q.  Packard  recover  against  defendant  on  the 
alleged  assumption  contained  In  the  act  of  sale  from  them  to  him  of  the 
Live  Oak  plantation  ?  Independraitly  of  the  parol  evidence  In  the  record, 
which  shows  that  the  assumption  of  these  notes  by  defendant  was  a 
Btlpnlatioa  inserted  erroneously  In  the  act  of  sale  by  the  notary,  and 
never  agreed  to  by  the  parties,  I  find  in  the  record  evidence  of  the  high- 
est character,  introduced  by  plaintiff  herself,  showing  tliat  the  alleged 
assumption  of  these  notes  was  no  part  of  the  consideration  ot  the  sale 
ot  the  Live  Oak  plantation  from  James  B.  and  J.  Q.  Packard  to  deteod- 
uit ;  and  that  really  the  contract  was  not  a  sale,  but  an  act  of  giving  In 
payment,  the  consideration  thereof  beln^  an  Indebtedness  of  ten  thou- 
sand dollars  due  by  said  vendors,  James  B.  and  J.  Q,  Packard,  to  the 
commercial  Arm  o(  Ober,  Atwater  &  Co.,  of  which  defendant  was  a  mem- 
ber. And  this  evidence  consists  of  judicial  admlssione  In  the  suit  of  J. 
Q.  Packard  vs.  Ober,  Atwater  &  Co.,  introduced  in  evidence  by  plaintiff, 
wherein  the  petition  tiilejfpa  the  real  nharaeter  of  the  act  conveying  to 
defendant  the  Live  Oak  plantation  and  tlie  real  oonsidoratlon  thereof  as 
stated.  In  view  of  this  proof  that  the  contract  whereby  defendant  ac- 
quired from  James  B.  and  J.  Q.  Packard  the  Live  Oak  plantation  was 
really  a  contract  of  ghing  in  payment,  I  fail  to  perceive  any  obligation 
that  remains  to  t>e  executed  against  defendant  in  behalf  of  plalntittor 
the  owner  ot  the  notes  in  sulL  It  is  true  the  act  purports  to  be  a  sale, 
and  contains  the  assumption  by  the  purchaser  ot  the  paj-ment  of  these 
outstanding  notes  as  part  of  the  price ;  but  the  Judicial  admissions  arc 
that  the  contract  was  really  not  a  sale,  but  an  act  of  a  gl^'ing  in  pay- 
ment, and  the  price  thereof  was  an  indrtitedneas  ot  ten  thousand  dollars 
due  by  sail  vendors  to  the  firm  of  which  defendant  was  a  member,  and 
to  whom  the  conveyance  was  really  intended  to  be  made. 

The  judicial  admissions  of  the  party  with  whom  defendant  contracted 
arebmding  on  the  plaintiff ;  because  it  is  through  him  plaintHT  claims 
the  obligation  she  seeks  to  enforce,  and  his  judicial  admissions  in  regard 
to  the  character  ot  the  conveyance  were  made  long  before  the  stlpula- 
lation  was  impliedly  accepted  by  plaintiff  when  she  brought  this  suit. 

The  assumption  of  these  notes  In  addition  to  the  cosh  piice  stated  in 
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the  conveyance  from  Jatnes  B.  and  J.  Q.  Packard  to  defendant,  which 
the  notary  cironeoualy  and  of  hlB  own  accord  ioserted  in  the  act,  is  not 
bindlsg  on  defendant ;  because  by  the  judicial  admissions  aforesaid  it 
appears  that  thia  was  no  part  of  the  price  of  the  conveyaoce,  and  there 
waa  no  consideration  given  to  d^endant  for  said  assumption. 

That  there  may  be  no  mistake  in  r^ard  to  these  judicial  admissions, 
I  make  the  following  extract  from  the  petition  of  John  Q.  Packard  vs. 
Ober,  Atwatei-  &  Co.,  viz.:  "  That  on  the  twenty-ninth  day  of  February, 
1868,  the  said  respondents  instituted  a  suit  in  the  Fifth  District  Court  of 
New  Orleans  against  petitioner  and  one  James  B.  Packard  to  secure  the 
sum  of  317,896  66  upon  an  account  for  moneys  and  supplies  for  planting 
purposes,  etc.  *  ^  *  To  this  demand  petitioner  imswered,  alleging 
payment  by  deed  of  the  Uve  Oak  plantation  in  Concordia  parish,  by  act 
before  Jamee  Norment,  recorder  of  the  said  parish  of  Concordia,  of  date 
Hay  22, 1867,  to  the  extent  of  ten  thousand  dollars.  *  *  *  And  peti- 
tioner further  aays  that  before  said  settlement  (a  compromise  wbi<^ 
phUntdfT  was  Buing  to  annul)  he  was  led  to  believe,  and  did  believe. 
through  statements  made  by  defendants  and  testimony  which  the  peti- 
tioner then  believed,  that  the  said  deed  made  by  him  of  said  live  Oak 
plantation  to  defendant,  Albert  G.  Ober,  for  the  benefit  of  Ober,  Atwater 
&  Co.,  had  not  been  accepted  by  one  John  Janney,  the  duly -authorized 
a^ent  of  the  defendants,  a  fact  which  petitioner  could  not  know,  for  the 
reason  ttiat  the  acceptance,  U  made  at  all,  was  made  in  his  ^sence;  and 
laboring  under  aaid  beUet  he  made  said  settlement  without  taking  into 
the  account  the  payment  of  ten  thousand  dollars  to  be  credited  for  the 
conveyance  of  the  Live  Oak  plantation." 

And  to  tliis  suit  of  Packard  to  annul  the  compromise  which  waa  made 
between  Ober,  Atwater  &  Co.  and  John  Q.  and  James  B.  Packard  in  re- 
gard to  the  indebtsdneas  of  the  latter  to  the  former  of  617,896  66,  the 
eaid  Packard  filed  a  supplemental  petition,  from  which  I  make  the  fol- 
lowing extract,  viz.: 

"  And  petitioner  further  alleges  that  before  entering  Into  said  compro- 
mise he  was  led  to  believe,  and  did  beUeve,  through  statements  made  by 
Ober,  Atwater  &  Co.,  and  testimony  which  petitioner  then  believed,  that 
a  deed  made  by  him  of  the  Live  Oak  plantation  to  Albert  G.  Ober,  for 
the  firm  of  Ober,  Atwater  &  Co.,  for  the  sum  of  ten  thousand  dollars,  in 
ilischarge  of  that  amoimt  claimed  from  liim  by  Ober,  Atwater  &  Co.,  had 
not  been  accepted  by  one  John  Janney,  the  authorized  agent  of  Ober, 
Atwater  &  Co.,"  etc. 

If  there  ever  was  a  clear  and  undoubted  judicial  admission,  the  one 
which  John  Q,  Packard  made  in  the  suit  referred  to  in  r^ard  to  the  true 
fharacter  of  the  conveyance  of  the  Live  Oak  plautatidn  was  certainly 
one.    He  there  alleges,  and  repeats  it  several  times,  that  the  conveyance 
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waa  in  fart  made  to  Albert  G.  Ober,  tor  the  benefit  of  Ober,  Atwater  & 
Co.:  tbat  the  price  was  not  the  paymeats  alleged  in  the  deed,  but  a  credit 
o[  tea  thousand  dollars  which  he  and  James  B.  Packard  were  to  receive 
on  the  account  of  S17,896  66,  which  Ober,  Atwat«r  &  Co.  had  ogdnst 
tbem  for  ad\'aoce&  and  supplies.  And  he  distisotlj  alleges  tbat  said 
deed  was  accepted  by  Janney,  their  duly  "  anthorited  agent." 

The  decision  of  this  court  in  the  cose  of  John  Q.  Packard  vs.  Ober, 
Atwater  &  Co.,  rejiorted  in  twenty-sixth  Annual,  page  i2i,  shows  tliat  all 
the  judges  agreed  that  the  contract  between  Packard  and  Ober  was 
really  a  conveyance  of  the  live  Oak  plantation  to  Ober,  Atwater  &  Coi; 
that  the  contract  was  an  act  ol  giving  in  payment,  and  the  price  ten 
thousand  dollars,  the  right  ol  redemption  within  a  certain  time  being  re- 
served. And  it  was  upon  this  theory  tliat  the  court  in  the  decree  au- 
thorized a  stay  ol  execution  for  seventy-Qvo  hundred  dollars  for  ninety 
iia;B,  in  order  that  tbe  defendants  might  file  in  court  within  that  time  evi- 
dence of  the  payment,  if  made  by  them,  of  this  amount  In  discharge  of 
the  mortgage  notes  in  suit,  which  the  recorder,  Norment,  in  drawing  the- 
art  of  conveyance  of  the  Live  Oak  plantation  had  of  his  own  accord 
loade  Ober  assume  to  pay.  It  was  because  Ober  had  not,  in  fact,  con- 
tracted to  pay  thess  mortgage  notes  of  seventy-flve  hundred  dollars 
vblch  the  recorder  in  drawing  the  act  liad  erroneously  made  him  as- 
sume, and  for  fear  that  by  a  prompt  acceptance  of  this  stipulation  by 
the  then  holder  or  holders  of  said  mortgage  notes  Ober  might  be  com- 
pelled to  pay  them,  tbat  this  court.  Id  the  decree  referred  to,  endeavored, 
of  Its  own  motion,  to  give  Ober,  Atwater  &  Co.  on  indemnity;  it  allowed 
them  to  withhold  for  ninety  days  seventy-five  hundred  dollars  of  the- 
sum  adjadged  to  J.  Q.  Packard. 

Now,  pifdntiff  contends  that  because  the  court  allowed  this  guai'antee- 
or  limited  indemnity  therefore  defendant  should  pay  the  notes  or  the 
balance  due  thereon  claimed  in  this  suit.  The  answer  to  this  proposition 
b,  that  this  is  a  suit  to  enforce  the  legal  obligation  which  plaintiff  alleges- 
the  defendant  Incurred  wjien  he  occept^id  the  deed  of  the  Live  Oak 
plantation;  that  if  that  obligation  was  not  valid  when  this  suit  wa» 
broaght.it  could  not  become  obligatory  by  reason  of  a  reservation  made 
in  the  decision  subsequently  rendered  by  this  tribunal  In  the  case  of 
JohnQ.  Packard  vs.  Ober,  Atwater  &  Co.,  it  being  the  duty  of  courts  to; 
mforce  contracts,  not  to  nmbe  them. 

An  indemnity  or  security  given  against  the  itaymcnt  of  an  apparent 
debt  which  one  has  erroneously  assumed  for  another  will  not  prevent- 
inqdry  int^  the  validity  of  such  debt.  If  defendant  did  not  owe  the- 
ilebt,  the  protection  which  this  court  endeavored  to  give  Ober,  Atwater 
&  Co.  against  paying  it  will  not  defeat  the  defense  which  he  makes  and" 
which  entities  him  to  relief. 
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I  conclude,  therefore,  that  the  defendant,  Albert  G.  Ober,  is  no;  liable 
OQ  bis  aseumption  ol  the  payment  of  these  two  mortgage  notes  which 

Norment,  the  notary,  erronoously  Inserted  in  the  act  o(  conveyance  ot 
the  Live  Oak  plantation,  because: 

First— -The  assumption  of  these  notes  of  Jantes  B.  Packard  has  never 
been  accepted,  and  this  suit  on  said  notes  does  not  amount  to  an  accept- 
anco,  because  they  have  never  been  indorsed,  and  plaintiff  fails  to  show 
soy  title  to  said  notes. 

Second — Because  by  the  judicial  admissions  of  Packard,  under  whom 
plaintiff  holds  or  asserts  the  right  to  recover  (introduceil  by  herself),  the 
true  character  of  the  conveyance  of  the  Live  Oak  plantation  ia  disclosed; 
the  real  contract  between  the  parties  Ls  broughtloto  view,  and  in  itthei-e 
is  no  legal  obligation  binUing  Albert  G.  Ober  to  pay  the  outstanding  notes 
of  James  B.  Packard  now  sued  on  by  plaintiff;  there  really  never  wna  an 
agreement  between  the  parties  that  ha  should  do  so;  in  fact,  there  was  no 
executory  contraet  imposing  duties  Bubsequently  to  be  performed  by 
either  party;  on  the  contrary,  the  real  contract  was  a  conveyance  ot  the 
Live  Oak  plantation  to  Albert  G.  Ober  for  the  beneftt  ot  his  firm,  Ober, 
Atwatcr  &  Co.,  to  whom  the  Pockards  were  Indebted  ¥17,896  66,  and  the 
consideration  ot  the  conveyance  was  the  sum  of  ten  thousand  dollars,  to 
be  credited  on  said  indebtedness.  In  fact,  the  eontntct  was  not  a  sale  to 
Albert  O.  Obor  Cor  any  sum  whatever.  He  did  not  pay  the  ten  thousanii 
dollars  cash,  as  stated  in  the  deed,  nor  did  he  assume  to  pay  the  two 
outstanding  mortgage  notes  of  James  B.  Packard  for  seventy-flvo  hun- 
dred dollars,  as  represented  in  the  deed.  The  truth  is,  aa  disclosed  by 
tho  judicial  admissions  in  the  record,  and  as  found  in  this  court  in  the 
litigation  between  J.  Q.  Fackard  and  Ober  Atwater  &  Co.,  that  the  con- 
tract in  regard  to  the  Live  Oak  plantation  was  not  a  sale,  but  an  act  ot 
giving  in  payment,  whereby  Ober,  Atwater  &  Co.  acquired  tho  Live  Oak 
plantation  and  James  B.  and  J.  Q.  Packard  received  a  credit  of  ten  thou- 
sand dollure  on  their  indebtedncBs  to  Ober,  Atwater  &  Co.  If  the  con- 
tract in  regard  to  tho  Live  Ouk  plantation  was  a  sale  from  the  Packards 
to  Albert  G.  Ober,  and,  besides  tho  ten  thousand  dollars  stated  to  have 
boen  paid  in  cash,  Ober  assumed  to  pay  the  outstanding  mortgage  notes 
of  J.  B.  Packard  for  seventy-flve  hundred  dollars,  why  was  it  that  this 
court,  in  the  litigation  between  J.  Q.  Packard  and  Ober,  Atwater  &  Co., 
allowed  Packard  a  credit  of  ten  tbousand  dollars  on  their  claim  ag^nst 
him  for  the  price  oi  the  Live  Oak  plantation  ?  How  was  it  that  this 
caurt,  of  Us  own  motion  (impelled  by  a  sense  of  the  great  wrong  about 
to.be  inilicted  on  Albert  G.  Ober  by  this  erroneous  assumption  of  aaid 
outstanding  mortgage  notc8\  allowed  Ober,  Atwater  &  Co.  to  retain  for 
ninety  days  seventy-flve  hundred  dollars  adjudged  to  be  the  pi-operty  of 
John  Q.  Rickard,  as  an  indemnity  against  the  payment  of  aaid  notes '! 
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II  Albert  Q.  Ober  owed  this  debt  of  eeventy-flve  hundred  dollars  aa 
part  of  the  prioe  ot  the  Live  Oak  plantation,  why  should  bis  firm  of  Ober, 
Atwster  &  Co.  detain  as  an  iademaity  against  paying  it  eeventy-ftve  hun- 
dred dollars  of  Packard's  money?  It  seems  to  me  that  the  conclusion 
of  the  majority  ot  the  courtin  this  case  in  r^^rd  to  the  characterof  the 
conveyance  of  the  Live  Oak  plantation  Is  totally  at  variance  from  the 
Tiew  taken  of  it  in  the  case  of  John  Q.  Packard  vs.  Ober,  Atwater  &  Co., 

I  dissent  in  this  case. 


Joseph  Hoy,  TtrroK,  and  Nobtos  asd  Will  Steven,  Asstonees,  vs.  J. 
J.  Feterman  and  SHEBIFr. 

In  Itala  nult  tn  iojunetioa  there  U  no  evideone  that  Peteroinn  rcx^ordrd  his  claim 
»ahuildpr  andmoehinio,  and  1(  tho  judgmeut  whluh  ho  obtained  In  February. 
in».  uiHin  beinic  rivorded.  operated  as  n  privilege  on  the  houBR  seimd.  It  wuh  loot 
hy  itermittioK  said  house  to  l>e  sold  witlioilt  n  separate  appr^sement.  Ku  claioi 
Ib  ursod  b;  virtue  ot  aiudicial  mortfiuce  on  Ihe  wholo  property  refiiltlntc  [rom 
r<?<y>rdinB  Petermao's  judiiment.  ttio  uxecntioD  bcintc  directed  nffaiast  tbe  bulld- 
irwonly. 

The  delendoDt  ae«inB  to  rely  on  tho  aeknowledtcment  ol  the  olBim  by  Hoy  and  hln 
partial  puvm''ntol  the  jiid.;mentBs  euflli^ient  to  prSHCn-o  dcti'Ddanl's  rishta  and 
make  the  dwclliriK  rpepoDEilhle.  This  may  bogoodnLunR  todolnat  Hoy's  demand 
lor  ivclamatloD.  hut  will  not  flx  a  prlvileiteoD  the  property.  Prlvll<'{{ea  arc  ere- 
UPd  by  Ian'.  iLud  du  not  arise  from  a({r(H'ii,<^nt  orat'lEnovrlcdcnieiit  of  pnrtifs. 

APPEAL  from  the  Ninth  Judicial  District  C-urt,  parish  of  Rapides. 
Or»born,  J.    B.  A.  Iluiitei;  tor  plointifb  and  appellees.     T.  C.  Maii- 
nmg,  for  defendants  and  appel.ants. 

K)WELL,  J,  On  the  twenty-ninth  of  Februnry,  18G8,  defendant,  Peror- 
m«n,  obtained  judRment  by  confession  against  T.  H.  J.  Bowles  on  a  note 
for  91619  91,  dated  May  8,  1866,  with  interest  and  lien  and  privilege  of 
builder  on  tho  dwelling-houso  ot  said  Bowles;  which  Judgment  was  duly 
recorded  on  the  fifth  of  March,  1868.  On  the  twenty-flrst  of  September, 
1872,  execution  issued  on  this  judgment,  subject  to  a  credit  of  five  him- 
dred  dottars  piud  in  June,  1869,  and  five  himdred  dollars  paid  in  June, 
18T0,  and  the  said  house  was  seized  an:l  advertised  to  be  sold  on  tho 
Bscond  of  November,  1872.  Whereupon  plaintiff,  Hny,  iodiiidualiy  and 
OS  tutor,  eDJoinml  the  said  sale  on  the  ground  that  ho  and  his  minor 
<Aildren  are  the  owners  of  the  said  house  and  the  plantation  on  ntiich 
U  ii  sitaated,  his  childron  baring  Inherited  one  undivided  half  tlieroof 
through  their  deceased  mother,  tho  sister  of  said  T.  H.  J.  Bowles,  and 
he,  plwntitf,  having  Etcquired  the  otiier  undivided  half,  owned  by  said 
Bswlcs,  at  a  sherUrs  sale  on  the  sixth  of  Fcbruai*}',  1809;  that  tho  said 
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judgment  agunst  Bowles,  so  far  as  It  affects  the  rights  or  property  of 
plaintiff,  Hoy,  or  his  children,  is  null  and  void,  because  they  were  not 
parties  thereto,  and  the  claim  on  wlilch  it  was  founded  was  prescribed 
by  the  prescription  of  three  and  five  years,  and  the  privilege  allowed 
thereon  was  never  recorded  and  was  lost  by  the  prescrlptton  of  six 
months.  Hoy  further  alleged  that,  upon  the  aaeuraiice  of  his  then  couD' 
eel  that  be  was  liable  for  said  claim,  he  paid  the  two  sums  credited  on 
the  execution,  and  he  now  asks  judgment  for  the  same  on  the  ground 
that  they  were  made  in  error.  E.  E.  Norton  and  W.  Steven,  assigneee, 
made  themselves  parties  to  represent  J.  Hoy  individually.  The  defend- 
ant, Peterman,  besides  the  general  denial,  averred  as  a  defense  that  the 
dwelling-house  seized  was  built  under  the  direction  of  T.  H.  J.  Bowles, 
who  with  his  sister,  Mrs.  Hoy,  owned  the  plantation,  and  who  occupied 
the  dwelling  until  the  date  of  the  seizure  and  his  death;  defendant 
specially  denied  the  grounds  of  error  in  the  payments  on  the  judgm^it 
and  asks  for  damages  upon  dissolution  of  the  injunction. 

Judgment  was  rendered  perpetuating  the  Injunction  and  diamisaiiig' 
the  moneyed  demand  of  plaintiff,  from  which  Peterman  appealed.  Hain- 
tiflS  ask  amendment  of  the  judgmcnL 

The  evidence  shows  that  the  plantation  on  which  the  house  in  ques- 
tion was  built  by  Peterman  was  owned  in  common  by  T.  H,  J.  Bowles 
and  his  sister,  Ttlrs.  Hoy,  the  latter  residing  In  New  Orleans,  and  the 
former  on  the  plantation.  In  1860  Bowles  employed  Peterman  by  the 
month  to  do  the  work.  In  May,  1862,  Bowles  gave  his  note  for  S1212  to 
Peterman  for  the  amount  due,  which  was  several  times  renewed  with  in- 
terest added  until  the  one  was  given  in  1866  for  $1649  91,  on  which  judg- 
ment was  obt^ned  by  Peterson  ag^nst  Bowles  on  confession.  In  1863 
Mrs.  Hoy  died  leaving  two  children.  On  the  twenty-ninth  of  Petoruary, 
1868  (tho  day  he  confessed  judgment  in  favor  of  Peterman),  Bowles  con- 
fessed judgment  also  in  favor  of  Hoy  for  over  ten  thoustuid  dollara,  and 
on  the  sixth  of  February  his  undivided  half  of  said  plantation,  improve- 
ments, and  appurtenances  were  adjudicated  by  the  ehoriff  to  Joseph  Hoy 
tor  something  over  seven  thousand  dollars,  which  was  credited  on  his. 
Hoy's,  judgment  On  the  day  licfore  this  sale,  Peterman  filed  a  petition 
of  third  opposition  averring  his  privilege  on  the  dwelling-house  on  said 
plantation  and  asking  simply  that  the  sheriff  retain  enough  of  the  pro- 
ceeds to  pay  his  claim.  After  this  sale  Bowles  remaired  on  the  property 
as  manager  for  Hoy  until  his  death. 

There  is  no  evidence  that  Peterman  over  recorded  his  claim  as  builder 
and  mechanic,  and  If  the  judgm^it  in  February,  1868,  upon  being  re- 
corded, oi>erated  as  a  privilege  on  the  house,  we  think  it  was  lost  by 
permitting  the  house  to  be  sold  without  a  separate  appraisement.  R.  C. 
C,  3228, 3268.    No  claim  Is  ui^^  by  virtue  of  a  judicial  mortgage  on  the 
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whole  property  reeuldi-g  from  recording  Petemmn'a  judgment,  the  exe- 
flitioD  bdDg  directed  against  the  building  only.  The  defendant,  how- 
ever, aeema  t«  rely  on  Uie  aoknowtedgment  of  the  claim  by  Joseph  H<^ 
sod  his  paitiBl  payment  of  the  judgment  ae  suffident  to  preserve  de- 
feodant's  rights  and  make  the  dwelling  responsible.  This  may  be  good 
(■ause  to  defeat  Hoy'e  demand  for  reclamation,  but  Trill  not  flxaprivllege 
on  the  property.  Privileges  are  created  by  law,  and  do  not  arise  from 
agreem^ts  or  acknowledgments  of  parties. 

We  think  the  lower  judge  has  done  substantial  justice  between  ttie 
lorties. . 

Judgment  aflSrmed. 


No.  6101. 

Fasish  of  St.  Jaues  vs.  D.  8.  HrxsAKEH. 

The  adwrtisement  under  whiph  thp  ndjuilleatloQ  of  the  ferrr  wns  made  to  detend- 
ant  Btfttes  that  the  ailjiidl™t<>e  m«y  wtiafy  hia  bid  either  with  currpnCT.  cerllfl- 
rates  ot  Indobtedneaa  of  the  pariah,  or  [larlsh  wnrranta.  Had  the  defendant 
teadered.  as  he  alleges,  Mrtifleates  of  indebtedness  In  snfisfartlon  of  Jiis  debt, 
the  judKment  of  the  court  a  via  authorizing  dfifendant  to  vay  the  prloe  bid  with 
said  certifl<?atee  ot  Indebtedness  would  have  been  n^rrcct.  But  there  ia  no  evi- 
dence of  any  tender  ot  inch  oertlflo«tes  in  the  reeord  before  this  eourt, 

iPPEAL  from  the  Fourth  Judicial  District  Court,  parish  ot  St,  James. 
Flagg,  J.  B.  Beauvain,  Parish  Attorney,  for  plaintiff  and  appellant. 
.SI  Belden,  for  defendant  and  appellee. 

LrDEUSO,  O.  J.  This  suit  is  Instituted  to  recover  the  purchase  price 
ot  a  ferry  in  the  parish  of  9L  James. 

The  defense  is  that  the  defendant  has  tendered  in  payment  or  satis- 
tartlon  of  hia  obligation  certificates  of  indebtedness  of  the  paiish.  In 
atwordance  with  the  terms  ot  his  contract,  but  that  plaintiflf  refused  to 
cecMve  said  certjflcates,  and  demanded  United  States  currency. 

There  was  judgment  for  defendant,  and  plaintiff  appealed. 

There  ia  no  note  of  evidence  tn  the  record.  The  adveitisemont  under 
which  the  adjudication  of  the  ferry  was  made  to  defendant  states  that 
the  adjudicatee  may  satisfy  his  bid  either  with  currency,  certificates  of 
indebtedness  of  the  parish^r  parish  warrants.  He  alleges  that  ho  has 
tendered  certificates  of  indebtedness  in  satisfaction  of  his  bid,  and  the 
eourt  a  qiia  so  decided.  If  that  bo  true,  the  judgment  authorizing  the 
defendant  to  pay  the  price  bid  with  the  certificates  of  indebtedness  is 
mrrect  Eat  there  is  no  evidence  of  any  tonder  of  such  certiflcatos  In  the 
record  before  tis.  This  tender  would  have  thrown  the  coats  of  the  suit 
on  the  pIsintilT  and  stopped  interest  if  it  had  been  proved,  but  In  any 
event,  the  plaintJfT  was  entitled  to  a  judgment  against  the  defendant  for 
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the  sum  of  seven  hundred  dollars,  with  Interest  as  stated  In  the  petition, 
to  be  paid  either  in  currency  or  in  the  oertifloates  of  indebtedness  of  the 
parish,  at  the  option  of  the  defendant 

It  is  therefore  ordered  that  the  judgment  ot  the  lower  court  be  re- 
versed, and  that  there  be  judgment  in  favor  of  the  plaintiff  for  seven 
liundred  doliara,  with  interest  as  prayed  for. 

It  is  further  ordered  that  defendant  be  authorized  to  satisfy  the  judg- 
ment either  with  currency,  certifleat«s  of  indebtedness  of  the  parish,  or 
parish  warrants. 

It  is  fuither  ordered  tliat  defendant  pay  costs  of  both  courts. 


'Henrv  W.  Strickiand  va.  Jahes  W.  Tebry. 

Plointiff  sues  delendaat  tor  hd  alleKed  balance  due  on  the  iiurchotie  br  the  latter  ot 
the  interest  ol  tho  (armor  Iq  their  commereial  r>nrtaership  and  panaln  it0m<i 
ivhl<^b  plHlDtill  rivers  the  saiil  partnership  owed  him  prior  to  the  aald  sale  ot  hi« 
intorcBt.  and  which  he  Bnj-B  were  lucludr^d  Id  the  dtsbta  aseumed  by  the  detend- 
ant.  Without  clear  proef  that  such  a  claim  by  the  aelUnti  partner  was  expressly 
iianumed  by  the  purchasing  partner,  it  will  be  considered  included  in  flxlDK  the 
purchase  price  or  tho  interest  sold. 

APFEAIj  from  the  Sixth  Judicial  District  Court,  parish  ot  St  Hel^ia. 
Kemp,  J.  Juliua  E.  WiUon  and  James  H.  Muse,  for  plaintiff  and  ap- 
pellant   J.  M.  Wright,  attorney  ad  hoc,  tor  defendant  and  appellee. 

Howell,  J.  Plaintiff  sues  defendant  tor  an  all^^  balance  due  on  the 
purchase  by  the  latter  ot  the  interest  of  the  former  in  their  commensal 
partnei'ship  and  certain  Items  which  pluntifT  avers  tho  said  partnership 
owed  him  prior  to  the  sale  ot  his  said  interest,  and  which  he  says  were 
included  in  the  dcbtii  assumed  by  the  defendant 

The  defense,  by  an  attorney  ad  hoc,  is  that  the  purchase  price  has 
been  paid;  that  at  the  date  ot  said  purchase  no  claim  tor  the  other  itenm 
was  made,  and  that  plaintiff  can  not  sue  for  a  specific  sum  growing  out 
of  the  partnerslilp  transactions  until  a  final  settlement  ot  the  partner- 
ship is  made. 

Judgment  was  rendered  in  favor  of  the  defendant  on  the  demand,  dis- 
solving the  attachment  with  two  hundred  dollars  as  damages  tor  fee  to 
the  attorney  ad  hoc.  The  plaintiff  appealed,  and  the  attorney  ad  Jioc 
asks  that  his  fee  be  increased  to  three  hundred  dollars. 

The  evidence  makes  out  the  payment  and  settlement  pleaded  by  de- 
fendant, but  does  not  establish  the  alle^d  assumption  by  defendant  of 
the  claim  set  up  by  plaintiff  for  items  arising  prior  to  the  dissolution  of 
the  partnership;  without  clear  proof  that  such  a  claim  by  the  selling 
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putiwT  was  expressly  asBumed  by  the  purchaelog  partner,  it  will  be  cod- 
ekiered  included  in  the  purchase  price  ot  the  interest  sold. 

We  thinlc  the  pleadings  authorized  the  admisaion  of  the  evidence  ob- 
jected to  by  plaintin.  But  under  the  circumatanoee  o{  thfe  case  we  think 
iiteeot  one  hundred  dollars  is  sufficient  oHowance  to  the  attorney  ad 
*oe,  which  under  the  law  Is  to  be  taxed  as  wets  and  paid  by  the  plointiH 

It  is  theretore  ordered  that  the  judgment  appealed  from  be  amended 
by  reducing  the  amoimt  allowed  as  lee  to  the  attorney  at!  ha-  to  one 
hundred  dollars,  and,  as  thus  amended.  It  be  afllrmed;  plaindfT  to  pay 
costs  ot  the  lower  court,  and  defenduit  and  appellee  those  in  this. 


GrsTATE  S.  Rousseau  vb.  F.  Nokbert  Mariosse.h^x. 

riie  pl«rn(IH.  an  attornoy-at-law.  had  iwreed  with  defendant  to  coll«?t  eerlnln  pro- 
missory  notes,  with  the  underBtandinB  tliiW  in  no  cbbp  was  he  to  dt'iiinnd  or 
rweive  t«e  torsuit  brouBlit  on  sitid  promlaaory  notes  until  cuUecti^d,  whit-h  feu 
nould  thon  t>o  clfcht  per  cent  on  the  amount. 

Il  api»arB  that  plaintiff  olrtnineJ  juditnient  on  thri-e  notes,  iasiieil/lfri  fanan,  which 
»f re  returned  nitUa  boria.  nai  never  made  any  further  efturt  li>  realize  anythinc 
Irom  these  jud«nienl».  Seven  years  clapaed  before  there  was  any  proBpept  of 
any  thine  belnif  made  by  proBaeutlnn  the  iudtdueots:  but  wh«Q  In  the  pro«reBB 
of  events  an  opportunity  owurred  to  pollwt  somi-thing.lhe  plaintiff  took  no  step 
in  that  dirodion.  nlthoueh  retjueBted  to  do  so.  He  not  only  failed  to  tntc  any 
actionin  thematter.but.itseema.hB  ei-endisoouraeed  the  maklncof  an  efTort 
tUf>D!lect.  The  defendant  then  em  ployed  an  attorney,  with  the  itlaintifTB  assent, 
ond  the  last  attorney  Pollented  over  ten  thousand  dollnrH.  The  plaintiff  now  de- 
mands eight  per  cent  eommlseion  on  the  amount  nolleeted,  as  due  him  iier  con- 
tract.  Under  the  eircurostanceB  of  thopase.  the  plalntitt  Is  entitled  to  no  fee. 

APPEAL  from  the  Fifth  Judicial  District  Court,  parish  of  IbeiTllIe. 
Dewing,  J.  George  Wailes  and  Barrow  d  Pope,  for  phiintiff  and 
appellant    Samuel  Matthews,  for  defendant  and  appellant. 

Tauifebho,  J.  .TheplMntiff,  an  attorney-at-law,  sues  the  defendant 
for  a  fee,  am  oim ting  to  5912  67,  which  he  alleges  the  defendant  owes 
bim.  The  defendant  answered  by  general  denial.  He  admits  entering 
Into  the  written  agreement  declared  upon  by  the  plaintiff,  but  alleges 
that  according  to  the  terms  of  the  agreement  there  is  nothing  owing  to 
him,  as  the  plaintiff  never  collected  anything  lor  the  defendant  on  the 
Dotes  t«terred  to  in  his  petition. 

The  JDdgment  of  the  lower  court  was  in  favor  of  defendant  and  re- 
iertlng  the  plaintifTs  demand.    The  plaintiff  appealed. 

The  defendant  placed  in  the  hands  of  the  plaintiff  vorious  promissory 
Dotee,  amoimting  in  the  whole  to  about  twenty  thousand  dollars,  on  the 
loUowiog  oonditioos  expressed  in  the  written  agreement  of  the  parties: 
"The  party  ot  the  first  part  (Idarionneauz,  the  defendant,)  agrees  to 
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pay  ail  the  costs  of  the  suits  in  the  district  oourt,  that  Is  to  say,  cderk's 
and  aherifTs  costs  tor  the  collecUon  of  the  said  notes  above  described. 
The  party  of  the  first  part  aud  the  party  of  the  second  part  have  agreed 
that  the  said  party  of  the  second  part  Is  entitled  to  no  fees,  except  irheii 
the  said  promissory  notes  are  collected  or  part  thereof,  and  then  the 
said  party  of  the  second  part  is  to  receive  eight  per  cent  on  all  sums 
collected,  whether  through  due  oourse  of  law  or  otherwlBe,  but  in  no 
case  is  he  to  demand  or  receive  fee  for  suit  brought  on  eaid  promissory 
notes  above  described  until  collected." 

It  appears  that  the  attorney  obtained  Judgm^its  on  these  notes,  issned 
fieri  facias,  which  were  returned  nulla  bona,  and  never  made  any  further 
effort  to  realize  any  thing  from  these  judgments.  Seven  years  elapsed 
before  there  was  any  prospect  of  any  thing  l>elng  made  by  prosecutinp 
the  judgments;  but  when  in  the  progress  of  events  an  opportunity  oc- 
curred to  collect  something,  the  plaintifT  took  no  step  in  tliat  direction, 
although  requested  to  do  so.  He  not  only  failed  to  t^e  any  action  in 
the  matter,  but  it  seems  he  even  discouraged  the  making  of  an  effort  to 
collect.  The  defendant  then  employed  another  attorney  with  the  pl^n- 
tilFs  assent,  and  the  last  attorney  collected  over  ten  thousand  doliaiB, 
.  and  the  plaintiff  now  demands  eight  per  cent  commission  on  the 
amount  collected  ss  due  him  under  the  contract  between  him  and  the 
defendant.  We  see  no  ground  for  such  a  demand,  and  conclude  the 
decree  of  the  lower  court  was  properly  rendered. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  affirmed 
with  costs. 


Mbb.  Delfhine  a.  Tavlor  vs.  R  S.  Bowles  et  au 

It  is  ^ho«n  that  BoiTlea,  who  is  holder  of  the  note  ot  plalntlft  tbnt  fell  dueon  tJic 
tlrat  of  Januar]-.  1174.  I>ecftme  the  owner  of  It  in  the  Bprluit  ol  the  year  1871.  Ko 
BiiMMHful  effort  haabeflnmnJe  tooverTOmethe  presumption  that  he  is  b  bona 
fide  holder  before  maturity,  and  without  knowledgeof  enuitiesthatmiir  exist 
tietween  the  prior  parties.  This,  then,  dlspoBes  of  the  case  advereely  to  tho 
plaintiff  in  injunr'tlon. 

APPEAL  from  the  Thirteenth  Judicial  District  Court,  parish  of  Carroll. 
Hough,!.  A.  W.  Roberts,  J.  W.i£ontgome7^,Labatt,Aroni£Clmion, 
for  plaintiff  and  appellee,  J.  R  Leonard  and  Singleton  <*  Browne,  for 
defendant  and  appellant. 

Tauafekbo,  J,  In  this  case  a  married  woman,  not  separate  in  property, 
enjoins  the  execution  of  an  order  of  seizure  and  sale  taken  out  against  a 
tract  of  land  and  plantation,  her  separate  property,  which  she  had  mort- 
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gaged  to  the  oommerdal  flrm  of  Johnaon  &  Goodrich,  to  secure  them 
tor  certaia  plantation  supplies  and  for  money  which  tbey  bad  agreed  to 
turoish  her.  She  alleges  fraud  and  bad  faith  tn  the  merchants,  whom  she 
charges  with  having,  under  the  contract  made  with  them,  obttdned  from 
her  three  Heveral  promissory  notes,  amounting  to  five  thousand  doUars, 
secured  by  mortgage,  and  In  violation  of  their  agreement  with  her  had 
the  notes  discounted  and  applied  the  proceeds  to  the  payment  of  a  pre- 
eiistiiig  debt  of  her  husband's,  contracted  with  Uiem  the  year  previous. 
The  note  upon  which  Bowles,  the  defendant  In  Injunction,  proceeded  to 
obtain  the  order  of  seizure  and  sale,  she  alleges,  Is  one  of  the  three  notes 
executed  as  aforesaid  by  her  in  favcv  of  Johnson  &  Ooodrich  ;  and  she 
Bllegve  that  the  same  is  null  and  without  consideration,  and  was  passed 
offby  Johnson  &Qoodrlcli  to  Bowies,  after  its  maturi'y,  with  the  view  to 
prevent  her  from  pleading  equities  between  heiselt  and  Johnson  &  Oood- 
rich, had  they  sued  her  directly  on  the  note.  She  allies  vaiious  other 
Ul^alities  In  the  proceeding  taken  against  her,  and  prays  that  the  order 
of  seizure  and  sale  be  rescinded;  that  the  note  held  by  Bowles  be  declared 
without  coosideratjon,  and  the  pretended  mortgage  be  deemed  an  utter 
nullity  and  ordered  to  t>e  canceled  and  erased  from  the  public,  records. 

The  answer  changed  the  via  executiva  to  the  via  ordinaria,  sets  up  a    . 
reconventional  demand  for  attorney's  fees,  and  prays  a  dissolution  of  the 
injuDotion  with  damages. 

Judgment  was  rendered  in  favor  of  Uie  plaintiff  in  injunction,  decree- 
ing the  nullity  of  the  note  and  mortgage,  and  that  the  mortgage  be  can-  ' 
'teled,  the  defendant  to  pay  costs. 

It  is  shown  that  Bowles,  who,  ia  holder  of  the  note  of  Mrs.  Taylor 
that  fell  due  on  the  first  of  January,  1873,  became  the  owner  of  it  in  the 
spring  of  the  year  1872.  No  successful  effort  that  we  see,  has  been  made 
to  overcome  the  presumption  that  he  Is  a  bonafid^.  holder  before  matu- 
rity, and  without  knowledge  of  equities  that  may  exist  between  the  prior 
parties.   This,  then,  disposes  of  the  case  adversely  to  the  pli^ntiff  in 

iDJQDCtlon. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  Judgment  of 
tte  lower  court  be  annulled  and  reveraed.  It  is  further  ordered  that  the 
defendant  recover  from  the  plaintiff  the  sum  of  twelve  hundred  and  fifty 
dollarB,  with  interest  thereon  from  the  first  of  January,  1873,  at  eight  per 
cent  per  annum ;  that  the  defendant's  rights  of  mortgage  upon  the  prop- 
erty mortgaged  to  secure  the  payment  of  dotendant's  debt  e\'idenfed  by 
the  note  for  £1250  sued  on  be  recognized  and  enforced  against  the  prop- 
-eity  mortgaged ;  that  the  same  be  sold  according  to  law  to  pay  and 
satisfy  the  aaid  claim  ;  that  the  Injunction  be  dissolved  with  one  hundred 
dollarB  damages  for  attorney's  fees  and  costs  of  suit. 

Blearing  refused. 
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No.  B673. 

Mbs.  Eli9e  Labauve  vb.  'B.e^ks  B.  Slack,  TESTAMEKTAity  Executor. 

Thte  nourt  does  not  see  how  the  dlB^hHrsie  En  bankrupttry  of  Joseph  B.  'Woollolk. 
who  before  goiug  lato  bankruptcy  bod  sold  to  Austin  Wooltolk  aoertain  piece  of 
property  mort*rngRd  to  Lnbmivp.  ean  frw.  iuid  property  troni  (he  in'-umbranoo 
in  favor  of  Labauve,  whose  mortj^Hie  wBS  nof  interfered  with  by  the  sale.  The 
mortgajfo  was  on  the  property  when  Auetin  Woollolfc  bought  It.  and  It  ie  there 

APPEAL  from  the  Fifth  Judicial  District  Court,  pariah  ol  IberrlUe. 
Deioing,  3.  Barrow  &  Fope,  for  plaintiff  and  appellant  Saniud 
MaUhetes,  Merrick,  Race  &  Foster,  for  defendant  and  appellee, 

MoBOAN,  J.  Zenon  Labauve  held  two  special  mortgages  upon  a  plan- 
tation owned  by  Mrs,  Emily  Woolfolk  and  Joseph  B.  Woolfolk.  These 
mortgages  were  converted  into  judgments  in  August,  1865,  The  judg- 
ments were  recorded  on  the  day  they  were  rendered.  J.  B.  Wooltolk 
sold  his  intereat  in  the  mortgaged  premises  to  Austin  Woolfolk  in  Sep- 
tember following.  Labauve's  mortgage  was  not  interfered  with  by  this 
sale. 

In  January,  1868,  Labauve  issued  a  writ  of  Jienfacim  on  one  of  his 
judgments.  Under  this  writ  the  property  mortgaged  was  seized  and  ad- 
vertised tor  sale.  Before  the  sale  J.  B.  Woolfolk  potltioned  the  United 
States  Court  here  to  be  declared  a  bankrupt.  The  sale  took  placo  not- 
withstanding his  surrender,  Labauve  became  the  purchaser.  Austin 
Woolfolk  is  dead-  Hi"  succession  is  represented  by  his  executor.  This 
suit  is  instituted  in  order  to  make  the  property  purchased  by  Austin 
Woolfolk  from  J.  B.  Woolfolk  subject  to  the  mortgage  Labauve  held 
against  it  at  the  time  it  wna  purchased.  The  defense  both  as  to  the  de- 
fendant and  the  intervenor  is  that  J.  B.  Woolfolk  was  declared  a  l>ank- 
rupt  and  Labauve's  debt  was  discharged. 

We  do  not  see  how  the  discharge  in  bankruptcy  of  J.  B.  Woolfolk  can 
i-cleaee  Austin  WooUolk's  property  from  an  incumbrance  in  favor  of  La- 
ImHve,  that  property  never  having  been  before  the  bankrupt  court,  and 
Latwuve's  security  never  having  been  affected  thereby.  The  mortgage 
was  on  the  property  when  Austin  Woolfolk  purchased  it,  and  it  is  there 
now. 

Judgment  atSrmed. 

Cm  Beheabino. 

Morgan,  J.  In  tills  case  the  error  which  we  granted  the  rehearing  to 
correct  was  in  the  decree.  We  afBrmcd  the  judgment  of  the  district 
court,  when  we  intended  to  reverse  it. 

A  further  examination  of  the  record  satisfies  us  that  the  principles 
upon  wiiich  the  case  was  decided  were  correctly  stated. 
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It  ifi  therefore  ordered,  adjudged,  and  decreed  that  oiir  former  judg- 
ment be  set  aside  aad  aaDullod,  and  it  is  now  ordered,  adjudged,  and  de- 
irreed  that  the  Judgment  of  the  district  court  be  avoided,  annulled,  and 
reversed,  and  that  the  property  described  in  plaintiff's  petition  be  de- 
clared subject  to  the  mortgege  therein  recited,  and  that  the  same  be 
seized  and  80ld,  and  the  amount  of  the  Judgments  as  reoited  in  the  peti- 
tion against  Joseph  B.  Woolfolk  be  paid  out  of  the  proceeds  thereof, 
Tith  all  the  costs  and  costs  of  this  suit 


No.  6219. 
Charles  DeGrbck  &  Ca  ts.  Muephy  &  Qaimes  et  al. 

The  dafradant  in  rule  ia  mt  entitled  to  eull  In  wnrranty  Julius  Aroni,  who,  In  a 
separate  aet,  had  aKrc«!il  to  wan-aiit  hie  co-ob1lROr,  Thonrna  R.  Sutton.  Iroiu  lla- 
hiUts'  on  the  appeal  bond  which  thsj  both  algaed.  The  liabilitT  ol  (jutton  on  the 
apcical  bond  had  been  died  by  the  return  of  nulla  hoim  un  the  fieri  facias  issued 
br  plaintiffs  aitalnsC  tLe  defendants  In  execution  :  and  tbe  legal  representative  at 
Sutton,  the  suretr.  l;ad  no  rittbt  to  delay  the  Bummary  proeeedlns  of  piaintlffa 
iDotdertoeoforL'stlic  otaliRation  ot  Aronl  in  favor  of  button  to  wfaioh  plalntifbi 
were  not  parties. 

.ItilienjlfiiBot  the  oourt  In  retualuK  to  strikeout  the  eall  In  warranty  subjected 
plalntllTs  to  unneoeasory  delay  In  the  enforcement  of  their  elaim,  they  bod  a  rlftht 

iPPEAL  from  the  Thirteenth  Judiflal  District  Court,  parish  of  Ten- 
888.   Sough,  J.    James  G.  Leach  and  K'-r<;  Lewis,  for  plalntiffe  and 
appelleiil~.    Drake  tC  Ctirell  for  the  legal  representative  of  Sutton,  the 

Tl'vLv,  J.  This  is  a  proceeding  by  rule  gainst  Ura.  M.  A.  Beaver,  indi- 
Tidualiy  and  as  natural  tutrix  of  the  minor,  Daniel  Carroll  Sutton,  who 
have  succeeded  to  the  rights  and  obligations  of  Thomas  R  Sutton,  to  en- 
force the  obligation  of  the  deceased  on  an  appeal  bond  in  tl ;  ;i  above  enti- 
tled case. 

The  defendant  in  rule  called  in  warranty  Julius  Aroni,  who  was  co- 
ohligor  on  the  appeal  bond,  and  who  had,  in  a  separate  act,  agreed  to 
warrant  the  aaid  Thomas  E.  Sutton  from  liability  on  said  appeal  bond. 

The  court  refused  to  strike  out  the  call  in  warranty  on  the  su^estion 
nf  pUuntifb  that  it  wo\ild  cause  unuecessary  delay  and  it  was  not  allow- 
able in  this  summary  proceeding,  and  ordered  the  call  in  warranty  to  be 
allowed  and  the  case  continued  for  sen'ice  on  the  warrantor.  Thereupon 
plaintifb  took  an  appeal  ti'om  this  interlocutory  order. 

The  question  is,  was  the  defendant  in  rule  entitled  to  call  in  warranty 
Julias  Aroni,  who,  in  a  separate  act,  had  agreed  to  warrant  his  co-obligor, 
Thoinag  E.  Sutton,  from  liability  on  the  appeal  bond  which  they  both 
i«gned? 

26 
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We  think  not.  The  ttabilitv  of  Sutton  on  the  appeal  bond  had  been 
fixed  by  the  return  of  ti'iHa  bona  on  the  Jierl  fai-iae  Issued  by  plaintifb 
against  the  defendants  in  eieention,  and  the  leBal  representative  of  Sut- 
ton, the  surety,  bad  no  right  to  delay  the  summarj-  proceeding  of  plmn- 
tlfb  to  order  to  enforce  the  obligation  of  Aroni  in  favor  of  Thomas  E. 
Sutton,  to  which  plaintifb  were  not  parties.  To  allow  this  would  be  to 
subject  piamtiffe  to  all  the  delnj-s  attending  an  original  suit,  and  the  pm- 
ceeding  would,  In  effect,  be  the  beginning  rather  than  the  end  of  a  litiga- 
tion. PMntitTs  are  strangers  to  the  enntrnet  between  Aroni  and  Sutton, 
and  they  are  not  to  be  delayed  In  the  aiimmar>-  proceeding  to  which  they 
ar«  entitled  by  a  liUgatioa  to  enforce  the  obligation  arising  from  said 
contract. 

Article  380  of  the  Code  of  Practice  has  no  application  to  the  summary 
proceeding  against  the  surety  on  an  appeal  bond.  As  the  ruling  of  the 
court  subjected  plaintiffs  to  delay  in  the  enforcement  of  their  rights,  they 
had  the  right  to  appeal.    The  motion  to  dismiss  is  denied. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  tinnulled, 
and  that  this  case  be  remanded  to  be  proceeded  in  according  to  law,  de- 
fendant in  rule  paying  costs  of  nppeat. 


No.  6215. 

8.  "W.  D.VVI3  vs.  Mrs.  S.  P.  Williams. 

This  ie  n  BUit  wtainst  defendant  for  tho  value  of  cprtaio  mules  which  her  husband 
Is  nlli^fiod  to  hnvc  buunht  nn  her  beholf  nud  as  lit-r  outUoriz^d  ugeot.  is  the 
mulpH  were  delivorod  on  her  plantstlon.  Bomo  soven  of  nhieh  were  seen  there 
just  before  the  institution  of  thla  suit,  and  as  the  testimony  Is  not  oontrsdlet«d 
that  the  mules  were  bought  tor  defendant's  plantation,  and  as  the  nuthorllF  i^ 
her  husband  to  contrart  for  her  fa  nrtablished.  she  nmst  be  lit'ld  to  iierform  thi- 
oblitiatlons  aaaamed  for  her  by  her  ascnt. 

APPEAL  from  tho  Thirteenth  Judicial  District  Court,  parish  of  Car- 
roll. HoiiyJi,  J.  Leonard  it  Kennedy,  for  plaintiff  and  appellaut. 
G.  M.  Titvlier  nnd  J.  W.  Montgomertj,  for  defendant  and  appellee. 

MoBGAS,  J.  The  defendant  is  the  owner  of  a  plantation  called  Sher- 
wood. During  coverture  she  was  separated  in  property  from  her  hus- 
band. Her  husband  held  her  power  of  attorney.  He  is  now  dead.  He 
purchased  for  her  account  from  the  plaintiff  fourteen  mules,  paying 
some  of  the  price  and  leaving  a  balance  due  of  SB27,  for  which  he  %a\e 
a  draft  on  a  house  hi  New  Orleans.  The  draft  was  protested  for  non- 
aoecptance.     Plaintiff  sues  for  the  balance  due. 

Tho  defense  is  that  the  mules  did  not  inure  to  her  beneflt:  that  if.  the 
plaintiff  has  any  claim  It  is  against  the  succession  of  her  husband;  that 
at  the  time  the  mules  are  alleged  to  have  been  purchased  her  husband 
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vas  engaged  in  the  cnltlTatlon  of  other  plantations;  and  that,  U  pur- 
chased, they  were  Intended  for  those  plantations. 

The  mules  were  delivered  on  her  plantation.  Some  seven  of  them 
were  seen  there  juat  before  the  institution  of  this  suit.  As  the  testimony 
is  not  contradicted  that  the  mulee  were  bought  for  defendant's  planta- 
tion and  that  they  were  delivered  there,  and  as  the  authority  of  her 
husband  to  contract  for  her  Is  established,  she  must  be  held  to  perfonn 
the  obUgatioDs  assumed  for  her  by  her  agent 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  Judgment  of 
the  district  court  be  avoided  and  aunuiled,  and  that  there  be  Judgment 
in  favor  of  the  plaintiff  for  3827  50,  with  five  i>er  cent  interest  from  Ju- 
dicial demand,  with  costs  In  both  courts. 


J.  S.  Leiset  \e.  Bbanch  Taxnek  and  T.  B.  Helm,  Titob. 

The  record  shows  that  the  heirs  of  Urs.  Desire  Tanner.  ln<^ludlnK  the  minors  Hi'lni 
through  their  deceased  mother,  owned  a  plantation  in  conimoa.  and  that,  tor 
the  i>an>080  ot  cultivating  It.  they  determined  to  execute  a  mort^nsc  thereon  to 
raise  the  necessary  tundf.  A  family  meetlnic  visa  duly  couvoked.  who  decided 
that  it  was  to  the  advantOKe  of  the  said  minors  thnt  a  moTtsnffe  should  bi<  exe- 
cuted on  their  ono-flfth  of  said  proiwrty  tor  said  purpose.  Their  del lliernt Ions 
were  homoloBated.  the  oiecution  of  the  mortuajte  ordered  and  duly  effei'ted  to 
secure  the  note  Bued  on  and  Idenlilliii  ivilh  the  nf  1  of  inorlKnsi'.  This  Is  in eon- 
lormlty  to  the  law  and  jurisprudence  of  this  State. 

i  PPE.iL  from  the  Ninth  Judicial  District  Court,  parish  of  Rapides. 
A.  Orsbom,  J.  ir.  F.  Blackmail,  for  plaintllT  aud  appellw.  T.  C.  Mnii- 
nhirf,  for  T.  B.  Helm,  defendant  and  appellant. 

Howell,  J.  This  is  an  action  by  the  holder  against  the  Joint  makers 
of  a  note  secured  by  mortgage  on  property  of  the  makers.  The  defense 
on  the  part  of  T.  B.  Helm,  tutor,  is  that  the  property  of  his  wards  could 
not  be  incumbered  except  tor  their  sustenance  aud  education ;  thnt  if  tht- 
mortgage  is  valid  it  can  afTect  only  the  property  speoiflcnlly  mortgaged; 
and  that  the  minora  can  not  be  bound  soUdarily  with  the  other  maker. 

The  tutor  appealed  from  a  judgment  against  him  for  ouc-hat(  of  the 
note  with  recognition  of  mortgage. 

The  record  shows  that  the  heirs  of  Mrs.  Desire  Tanner,  including  the 
minors  Helm  through  their  deceased  mother,  owned  a  plantation  in 
common,  and  for  the  purpose  of  cultivating  it  detei-rained  to  e.tecute  a 
mortgage  thereon  to  raise  the  necessary  funds,  A  family  meeting  was 
duly  convoked,  who  decided  thnt  it  was  to  the  ndvatitnpe  ()f  the  said 
minors  that  a  mortgage  should  be  executed  on  their  one-fifth  of  said 
property  for  said  purpose.    Their  deliberations  were  homologated,  the 
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execution  of  tbe  mortgage  ordered  and  duly  effected  to  secure  the  note 
sued  on  and  identified  with  the  act  o(  mortgage. 

This  is  in  contormity  to  the  law  and  jurisprudence  of  this  State.  See 
E.  C.  C.  339;  14  An.  760;  13  An.  364;  12  An.  674;  11  An.  067;  4  An.  253, 
543. 

As  to  the  second  defense.  It  need  only  be  said  tliat  it  cam  be  consid- 
ered when  the  occasion  lor  it  arises.  In  this  case  the  judgment  directs 
only  the  property  mortgaged,  the  one-fltth  interest  in  a  certain  planta- 
tion, to  be  sold. 

As  to  the  third  ground,  the  minors  were  hot  condemned  solidariJy 
■with  the  other  maker. 

Judgment  affirmed. 


Mrs.  Jeansette  Welu  vs.  E,  E.  Nobton  akd  Wili.  Steveji,  Assigneej 
OF  J.  Hov  &  Co. 

During  several  ypare  previous  to  this  anft.  the  Wellairoo'l  pinntatlon.  ot  whieh  plnin- 
tifr  te  part  owner,  was  exclusively  under  (he  contrnl  anil  umnaReitient  ot  rlaiu- 
tlfTs  husbaod.  He  corresponded  with  tbe  nierehants,  ordered  supplies,  drew 
dratlH  upon  (hem,  and  the  merebanta'  tuvounts  were  ehnrged  to IVellswood  plan- 
tation, and  its  products  were  shipped  to  the  merchnnts.  For  n  bnlnnra  claimed 
by  Joseph  Hoy  i,  Co.  as  due  to  them  suit  was  brmiKhtasiLlnBt  Mrs.  n'ellB.  tho 
lilnintlff  In  this  cas3.  judKsient  obtained,  and.  no  '-'i^i-ution  havlne  issued  upou 
this  juditmcnt  and  her  undivided  haU-share  beiii..  seized  by  the  sheriff,  she  sued 
out  ar  ■■  :  ',  ■'■"n  restralnluK  tbe  sale,  and  prayed  (hat  the  iudgmeut  rendered 
B«aii;     .1  .  i)c  declared  null  and  void. 

The  court  Ij.'lun  did  not  orr  in  nnnulling  enid  judgment.  Under  the  clrcuraRtancen 
of  the  cane,  the  wlta  was  not  responsible  for  the  Indebtedness  contracted  by  the 
husband.  It  Is  not  shown  that  she  derived  any  beneflt  personally  by  the  trans- 
actions that  took  place  between  Hoy  &  Co.  and  her  husband,  or  that  her  husband 
arte<l  as  her  B«eut  by  her  authority.  Slie  ts  not  separate  In  pror-rlv  from  her 
huabaad,  nitd  tbe  community  □(  acquests  and  Roins  between  llieui  hBB  never 
bscn  dissolved.  Tho  debt  is  a  eommunity  debt,  for  which  tho  wife's  paraphernal 
property  is  not  bound. 

APPEAL  from  the  Ninth  Judicial  District  Court,  parish  of  Rapides. 
Orsborii,  J.     W.  F.  Blackman,  tor  plaintiff  aud  appellee.    Rabat  A. 
Hunter,  for  defendants  and  appellants. 

TALiAFEBno,  J.  During  the  years  18C9  and  1870  Joseph  Hoy  &  Co.,  of 
New  Orleans,  as  factors  and  eommiBsion  merchants,  ftirDlslied  the  Wells- 
wood  plantation,  in  the  parish  of  Rapides,  with  the  new  Bsai-y  supplies 
nnd  means  required  for  its  ctiltivatJon  as  a  sugar  estate,  and  transacted 
the  busuieas  ot  the  place  generally.  This  plantation  is  o"niied  by  the 
plaintiff  and  her  sister,  Martha  L.  Wells,  on  ioterdiot,  and  the  succession 
of  T.  J.  Wells,  deceased.  No  di^^sion  of  the  property,  it  seems,  has  ever 
been  made.    By  an  agreement  between  Moutfort  Wells,  the  plulntUTs 
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hnsband,  and  the  curator  of  Mrs.  Xartha  L.  Wells,  it  was  arrangwl  that, 
tor  the  support  aad  care  of  the  interdicted  sister  of  plaintiff,  Montfort 
¥ell8  should  have  the  use  of  and  cultivate  her  portion  of  the  property. 
During  the  years  aforesaid  the  Wellswood  plantation  nas  exclusively 
lutder  the  control  and  management  of  Montfort  Wells,  the  pJalntitrs 
husband.  He  corresponded  trith  the  merchants,  ordered  supplies,  drew 
drafts  upon  them,  and  the  merchants'  accounts  were  charged  to  Welte- 
wxmI  plantation,  and  its  products  were  shipped  to  the  merchante. 

For  a  balance  claimed  to  be  due  by  Joseph  Hoy  &  Co.,  amounting  t<i 
?13,0T4  26,  suit  was  brought  against  Mre.  Wells,  the  plaintUT,  and  judg- 
meat  obtained  on  the  fifth  of  January,18T2.  An  execution  hai-ing  Issued 
upon  this  judgment,  and  her  undivided  half-share  of  the  Wellswood 
plantation  being  seized  by  the  sheriff,  ^f^s.  Wells  sued  out  an  iojUDctlon 
restraining  the  sale  of  the  property  seized,  and  prays  that  the  Judgment 
refldered  against  her  be  decreed  null  and  void  on  various  grounds.  She 
an«geB  that  tn  the  proceeding  thus  taken  against  her,  a  judgment  by  de- 
tanlt  was  entered  before  she,  a  married  woman,  was  authorized  in  any 
manner  to  appear  in  court;  that  the  petition  was  served  alone  on  her 
husband;  that  no  personal  service  was  ever  made  on  her;  that  the  ap- 
pearance of  William  A.  Seay  as  her  attorney,  his  filing  an  answer  for  her, 
and  all  the  acts  done  by  him  io  the  proceedit^  were  without  her  knowl- 
edge, authority,  or  consent;  that  the  judgment  rendered  against  her  was 
(or  a  debt  contracted  by  her  husband  for  bis  own  use  and  benefit,  or  that 
of  the  community,  t^  assist  him  In  his  planting  operations  on  Wellswood 
plantation;  that  without  her  knowledge  and  consent  the  Judgment  was 
rendered  on  compromise  and  agreement  between  her  husband  and  plain- 
tifb,  a  tact  which  she  but  recently  ascertained,  having  had  no  knowledge 
that  the  judgment  was  rendered  until  It  was  too  late  to  appeaL  These 
arerments  are  sworn  to  on  the  petition  for  injunction.  Judgment  was 
rendered  by  the  lower  court  annulling  the  judgment  against  the  wife,  and 
the  defendants  in  injunction  have  appealed. 

If  there  were  defects  In  the  citation  in  the  suit  of  Joseph  Hoy  &  Co. 
Ts.  Mrs.  Wells,  they  were  cured  by  the  answer  of  the  defendant  to  the 
merits.  The  prominent  Inquiry  in  this  case  appears  to  be.  Is  the  wife  re- 
^nsible  tor  the  indebtedness  to  Joseph  Hoy  &  Co.  contracted  by  her 
husband?  We  think  it  results  from  the  facts  shown  by  the  e\'idence 
that  she  Is  not.  It  is  not  shown  that  she  derived  any  benefit  personally 
by  the  transactions  that  took  place  between  Hoy  &  Co.  and  her  husband, 
or  that  the  husband  acted  as  her  agent,  or  by  her  authority.  She  Is  not 
separate  In  property  from  her  husband,  and  the  community  of  acquests 
and  gains  between  them  has  never  been  dissolved.  The  debt  h  a  com- 
mnnity  debt,  for  which  the  wife's  paraphernal  property  Is  not  bound. 
The  merchants  dealt  solely  with  the  husband,  who  was  administering 


SUPREME  COURT  OP  LOUISIANA, 


Hra.  JaftDDette  Wells  vs.  Norton  and  Steven. 


hia  wife's  separate  estate.  In  the  Wellswood  plantation  we  liave  seen 
there  were  involved  other  interests  than  those  of  Mrs.  Jeajmette  Wells. 
A  part  of  it  belonged  to  the  Buccesalon  of  Jefferson  Wells,  and  a  part  of 
it  to  Mrs.  Martha  L.  Wells.  This  portion  of  the  plantation  woa  culti- 
vated, together  with  that  part  of  it  belonging  to  Mrs.  Jeannette  Wells, 
by  Montfort  Wells,  and  the  whole  of  the  place  on  hla  own  oocoimL  In 
the  agreement  made  by  Montfort  Welle  and  the  attorney  of  Joseph  Hoy 
&  Co.,  by  which  it  was  arranged  that  a  judgment  should  be  rendered 
against  Mrs.  Jeannette  Wells  with  stay  of  execution,  and  the  indebted- 
ness be  discharged  in  installments  of  one,  two,  and  three  years,  the  wife 
was  not  B,  party,  and  knew  nothing  of  this  ^freemeat  Montfort  Wells 
employed  Mr.  Seay,  on  attorney,  to  attend  to  the  matter  and  have  the 
judgment  entered  up  strictly  in  conformity  with  the  conditions  agreed 
upon.  Mr.  Seay,  whose  testimony  was  taken  under  commission,  says 
that  he  was  never  consulted  in  any  manner,  nor  authorised  by  MrB. 
Wells  to  act  in  this  matter;  that  his  services  were  engaged  by  Montfort 
Wells.  It  is  clear  that  the  attorney  had  no  authority  from  the  wife  to 
act  in  her  behaJl  It  appears  by  an  act  of  settlement  between  the  wife 
and  the  husband  entered  into  la  the  year  1813,  and  introduced  in  evi- 
dence on  the  trial  of  this  case,  that  Montfort  Wells,  the  husband,  con- 
veyed to  hie  wife  eight  hundred  acres  ot  land  now  forming  part  of  the 
Wellswood  plantation  in  payment  of  paraphernal  funds  received  by  him 
and  used  for  his  own  purposes.  By  tills  act  the  wife  declares  that  she 
resumes  the  control  and  administration  of  her  separate  paraphernal  es- 
tate. Itis,  however,  clear  from  the  evidence,  that  during  the  period  in 
which  this  Indebtednees  to  Joseph  Hoy  &  Co.  was  incurred,  her  husband 
alone  hod  the  administration  ot  her  separate  estate,  and  that  without 
objection  on  her  part,  and  not  as  agent  of  his  wife. 

We  think  the  judgment  of  the  lower  court  was  correctly  rendered,  and 
it  Is  ordered  that  the  same  be  affirmed  with  costs. 


No.  5146. 
F.  Otto  t8.  Simeon  Belden  et  al. 
In  this  Eult  Bsainst  Ch 

APPEAL  from  the  Fourth  District  Court,  parish  of  Orleans.    Lynch^ 
J.     Tlioman  J.  Cooley,  for  plaintiff  and  appellee.    J.  Q.  A.  Fellowe,  in 
propria  perxoHa,  defendant  and  appellant. 

MoROAX,  J.    The  only  party  before  the  court  is  J.  Q.  A.  Fellowe,  thi' 
indorser  on  the  note  sued  on.    His  defense  is  wont  of  demand. 
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lite  all^^tluns  In  tlic  petition  are  that  Belden,  the  maker  of  the  note, 
resides  in  this  city,  and  that  it  was  duly  presented  for  payment  at  the 
maturity  thereof,  and  payment  refused.  The  certificate  of  the  notary  ia 
that  he  wi'nt  several  times  to  the  oflBee  of  the  drawer  to  demand  pay- 
ment thereof,  and  that  he  found  the  doors  closed  and  no  one  iu  or  about 
the  premises  of  whom  the  demand  couid  be  made. 

So  demand  was  made  of  the  molcer.  Therefore  the  Indorser  is  dis- 
fha^ed. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment  of 
the  dietrict  court  as  against  J.  Q.  A.  Fellows  be  avoided,  animlleil,  and 
rerereed,  and  that  there  be  judgment  in  favor  of  the  dcfeiuiant,  J.  Q.  A. 
Fellows,  with  costs. 

Behearing  refused. 


No.  eiOL 
B.  F.  CHOPPra  ET  AL.  \s.  Oscar  J.  Forstall  et  ai. 

ThedlstrinrourterrL'dlndlsDilsslDtt  this  suit  (or  wuDtoI  jurieihction. 

Theartlnniaoiielo  reoorerprorerty,  ond,  the  value  beintt  BufBcicnt.  tlio  noiirt  had 
jurisdiction  under  tbe  constitution  and  laws  noir  In  force.  In  determlnlns  the 
TBJidity  ul  the  aalea  iu  (luestion  that  tribunai  has  power  to  say  nbether  or  not 
theallcetMl  proocpdIncB  In  tbi!  probate  court  ore  vaild.  and  suflaln  or  annul  tba 
«aicB<«mplnined  of  without  toriuallyeuatalnlni!  or  annultlns  Ihn  said  judicial 
prooeedings.  Ail  that  the  plhlntiffs  asli  in  this  reepeet  is  the  annulment  of  the 
fialw.  end  In  have  this  done  It  Is  not  nei^ssnry.  n*:  ountendcd  by  tbi'  ilcft'ndnnts. 
toobtaln  BiudKmcnt  annulliQK  tho  iudlpial  proi^POdlnffs  and  dc^'rccs  resultlnK 
la  the  sate  of  the  property. 

Coder  the  present  PonstilutloD  the  district  eourts  have  iarisdu-tlou  oS  suits  in  which 
asuoceaslon  la  pliilntllT  or  defoodBnt,  it  the  amount  Involved  is  over  five  hun- 
dred dollars.  Such  a  ault  is  the  present  one.  It  Is  not  a  probate  matter,  nor  are 
l^intUCs  seeklnft  to  annul  a  judgment  of  another  court. 

Tbp  other  EFOundT  ot  excention  are  not  n-eii  takeu.  The  parti ra  named  in  the  first 
ei'sptiou  were  Hted,  or  Ihey  aceepled  service  and  waived  citation,  and  It  is  uot 
lierceivnl  that  any  oonfllot  of  interest  exists  between  the  tutrix  and  the  miners. 
Wbst  she  claims  is  tho  same  In  nature  as  that  claimed  for  tho  minors.  The  iiues- 
lion  of  estoppel  and  warranty  does  not  arise  In  this  action. 

APPEAL  from  the  Fourth  Judicial  District  Court,  pailsh  of  8t  James. 
FJagg,  J.  Bohert  O.  Dugni:  and  Randall  Hunt,  for  plaintiffs  and  ap- 
peUanta.  SI.  M.  Beranlt,  C.  T.  Jiemuis,  and  D.  Anjunt'm,  for  defendants 
asd  appellees. 

Howell,  3.  The  plaintilfe,  who  are  tho  widow  and  heirs  of  Valtirien 
Choppin,  deceased,  aUegc  that  at  tho  death  of  the  eaid  V.  Choppin,  In 
July,  186G,  he  owned  two  plantations,  known  as  tho  Home  Place  and  Bay 
Tree,  as  hia  separate  property,  twenty  thousand  dollars  in  money,  and 
other  movable  effects,  and  a  standing  crop  which  realized  over  twenty 
thousand  dollars,  and  left  no  debts;  that  in  August  of  the  same  year  one 
"f  bis  children,  Eiis?r.io  Lcda,  dic:l,  leaving  na  debts;  t'.::it  Ij^th  sli^'ccs- 
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Bions  wore  opened  in  the  followiDg  month,  September;  that  the  widow 
and  mother  was  conflrmed  as  natural  tutrix,  and  was  put  Id  possession 
ol  the  two  estates,  (ree  of  debt,  in  her  own  right  and  as  tutris;  that  in 
the  year  1871  the  State  of  Louisiana  instituted  suit,  which  is  still  pend- 
ing, against  one  SostheneThei'iotand  hia  sureties,  said  Valerien  Choppin 
beiDg  one,  on  hia  offlelal  bond  as  tax  collector,  for  over  seventeen  thou- 
sand dollars;  that  for  the  purpose  of  protecting  the  estate  of  said  Chop- 
pin  from  responsibility  therein  the  ilrm  of  Edmond  3.  Forstall  &  Co. 
caused  mortuary  proceedings  to  be  had  in  his  succession,  and  prevailed 
on  the  widow  to  beappointed  administratrix,  approve  fictitious  accounts, 
including  one  in  their  favor  for  over  nine  thousand  dollars,  and  one  in 
favor  ot  O.  C.  Olivier  for  six  thousand  five  hundred  dollars,  and  consent 
to  a  sole  of  the  said  plantations  and  other  property;  that  under  a  decree 
thus  obtained  a  simulation  and  fraudulent  sale  thereof  was  made  by  the 
sheriir  to  said  K  J.  Forstall  &  Co.  for  8106,335;  that  no  money  or  other 
consideration  was  paid  for  said  property,  whl<;}i  at  the  time  was  not  t:he 
property  of  said  succession;  that  plointifb  continued  in  the  possesrfon 
thereof  after  said  pretended  sale,  and  are  now  in  possession  of  the  Home 
Place;  that  the  dcfentiaots  have  always  admitted  the  simulation  aad 
nullity  of  all  the  said  protiate  prooeeiUngs  and  sale,  and  that  only  siuoe 
the  death  of  Edmond  J.  Forstall,  father  and  grandfather  of  plaintiffs, 
the  defendants  took  illegal  possession  of  Bay  Tree  plantation,  which 
they  have,  by  a  simulated  and  fraudulent  act,  dated  ninth  of  September, 
1874,  transferred  to  the  succession  of  said  E,  J,  Forstall;  and  they  prayed 
that  the  said  shcrifE's  sale  of  September  2, 1871,  and  the  notarial  trans- 
fer of  the  ninth  of  September,  1874,  be  avoided  and  annulled  as  simulated 
and  fraudulent,  and  that  they  be  decreed  the  owners  of  said  property 
and  quieted  in  possession  thereof,  and  recover  from  the  surviving  mem- 
bers of  said  Qrm,  and  the  succession  and  widow  of  £.  J.  Forstall, 
8285,208  17,  revenues  ot  the  phuitntions  recovered  by  them. 

The  defendants  excepted  that  tlie  forced  heirs  named  in  the  exceptions, 
and  all  the  parties  to  the  proceedings  complained  of,  had  not  been  made 
parties  to  the  suit.  These  exceptions  were,  by  consent,  maintained,  aud  ' 
the  parties  named  wore  cited  upon  a  supplemental  petition  describing 

Subsequently  the  defendants  filed  the  following  exceptions: 

First — The  order  to  make  parties  has  not  been  complied  with,  the 
forced  heirs  not  haWng  been  cited. 

Second — O.  C.  OliWer,  a  party  to  the  mortuary  proccodiugs  complained 
of,  has  not  been  made  a  party. 

Third — The  court  is  incompetent,  ratione  mat'^riat,  to  pass  on  and  de- 
cide the  Issues  presented  in  the  petition,  because  it  seeks  the  avoidance 
of  acts  performed  under  the  decrees  of  another  tilbunal. 
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Fonrth— There  is  a  conflict  ol  interest  between  the  tutrix  and  her 
minor  children,  and  she  cac  not  represent  them  in  this  suit,  and  the 
widow  and  R.  F.  Choppin  are  stopped  by  their  own  deed  and  warranty 
from  questioning  and  asking  the  nullity  of  the  sale  of  the  second  ot  Sep- 
tember, 1871. 

Oq  trial  ol  these  exceptions  the  court  dismissed  the  suit  for  wont  ot 
jurisdiction,  and  plaintifls  appealed. 

ffe  think  the  court  erred.  The  action  Is  one  to  recover  property,  and, 
the  value  being  snfltcient,  the  district  court  has  Jurisdiction  under  the 
cooatitution  and  laws  now  tn  torce.  In  determining  the  validity  ot  the 
salee  in  question  that  tribunal  has  power  to  say  whether  or  not  the  al- 
leged proceedings  in  the  probate  court  are  valid,  and  sustain  or  annul 
the  aales  eomplaioBd  of,  without  formally  sustaining  or  annulling  the 
saidjudici^  proceedings.  All  that  the  plaintlffe  ask  In  this  respect  Is 
the  annulment  of  the  sales,  and  to  have  this  done  it  Is  not  necessary,  as 
contended  by  defendants,  to  obtain  a  judgment  annulling  the  judicial 
proceedings  and  decrees  resulting  in  the  sole  ot  the  property.  Under 
the  present  constitution  the  district  courts  have  jurisdiction  of  suita  In 
which  a  succession  Is  a  plaintiff  or  defendant,  if  the  amount  Involved  is 
over  five  hundred  dollars.  Such  a  suit  is  the  present  one.  It  is  not  a 
probate  matter,  nor  are  the  plalntJQs  seeking  to  annul  a  judgment  of 
(mother  conrt 

The  other  grounds  ot  exception  are  not  well  taken.  The  parties  naroetl 
in  the  first  exception  were  citod,  or  they  apceptf;d  service  and  wiJved 
dlation.  And  we  do  not  see  any  conflict  of  interest  between  the  tutrix 
and  the  minors.  What  she  claims  is  the  same  In  nature  as  that  claimed 
for  the  minors.  The  question  ot  estoppel  by  deed  and  warranty  does 
not  arifle  in  this  action. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed, 
that  the  exceptions  be  overruled,  and  the  case  remanded  to  be  proceeded 
in  accordhig  to  law,  appellees  to  pay  costs  of  appeaL 


No.  6194.    . 

EiEcrroRB  of  Joes  Bibd  va.  Angelina  A.  Lobdell.    Ocean  Saw  Mill, 

Tnmn  Opponent. 

Tlw  low  dedarPB  that  tbe  net  or  other  ovlden'>c  of  debt  must  bi"  rewrdod  on  the  day 
thBtthec^uIrnct  was  entered  into  Id  order  to  give  Buehprlvileeoaprefereai^ 
oKTiTreilltore  who  hare  BeqttlradamorUraKe.  The  impoastbillty.  aaalleffed.  o( 
resinterinit  tbe  particular  wntroet  In  this  cose  can  not  vary  tho  law  or  its  inter- 
pret&tion  as  Hxed  by  tho  established  jurisprudence  ot  the  State. 

APPEAL  from'  the  Fifth  Judicial  District  Court,  parish  ot  West  Baton 
Bougo.    I>eu-hig,J.    .?.  F.  Gj-erw,  tor  plaintiff  and  appellee.    Favrot 
&  Laiaati,  for  third  opponent  and  appfsllan^ 
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Exacutora  of  Bird  ve.  Ancnllna  A,  Lobdell. 

HoTCELL,  J.  This  is  a  contest  between  a  spedal  mortgagee  and  the 
furnieher  of  materials  tor  the  building  ot  a  si^ar-houae  oa  the  mort- 
gaged premises. 

The  privil^e  accorded  by  law  to  the  fundsher  of  eaid  materials  bos 
not  been  preserved  so  as  to  rank  the  existing  mortgage,  that  is,  by  re- 
cording the  evidence  thereof  oq  the  day  that  the  contract  for  the  mate- 
rials was  entered  into,  as  required  by  article  3274,  Bevised  Civil  Code. 
See  23  An.  286. 

The  impossibility  of  registering  this  particular  contract,  as  alleged, 
can  not  vary  the  law  or  Ite  interpretation  as  fixed  by  the  established 
jurisprudence  of  the  State.  The  law  declares  tliat  the  act  or  other  evl- 
denco  of  the  debt  must  be  recorded  on  the  day  that  the  contract  was  en- 
tered into,  in  order  to  give  such  privilege  a  preference  over  creditors  who 
have  acquired  a  mortgage. 

Judgment  affirmed. 


B.  T.  Beaubbgabd  vs.  Pambh  of  East  Baton  Bocax. 

In  mnktncr  out  the  descrlptlvo  list  tor  the  board  ot  assesBore,  plaintiff,  tSii  collector, 
was  moroly  portormlDK  n  duty  pertaloliuc  to  bis  oCIcp.  (or  which  the  StMe  had 
tirovld€d  aoltoble  componaatlon.  Indeed,  it  prohibited  him  from  receiviuv 
more  than  two  thousand  doHnrs.  nnd  required  him  to  bo  paid  by  the  Htate  Treas- 
urer on  thfl  warrant  ot  the  Auditor  of  Public  Aocounta. 

That  part  of  the  ordiaaDceot  the  police  jury  allowlnK  remuneration  tor  a  aertioe 
which  WHS  n  duty  imposed  by  lav  on  the  tax  collector  must  bo  recanted  as  a 
more  itratulty.  atd  it  can  col  be  Ihe  basis  ot  a  valid  demand  aeainst  the  pariah. 
A.  police  jury  hnn  no  authority  to  bestow  a  liberality  on  any  one. 

Plaintiff,  however,  is  entitled  to  reaaonabia  oompelisatlon  tor  mafclns  oat  the  parish 
tax-rolla.  but  he  hna  (ailed  to  prove  the  value  ot  thlB  service. 

i  PPEAL  from  the  Fifth  Judidal  District  Court,  parish  of  East  Batoa 
J\.  Rouge.  Dewing,  J.  James  0.  Fitqtia,  Andreic  S.  Herron,E.  8.  Foeeij, 
for  pl^tiff  and  appellee,  G.  A.  Griffith,  J.  W.  &  G.  W.  Burgess,  for  de- 
fendant and  appellant. 

WvLY,  3.  Plaintiff  the  tax  <;ollector  ot  the  parish  ot  East  Baton  Rouge, 
sues  said  parish  for  93954  05  tor  listing  the  taxable  property  in  said 
parish  and  making  out  the  rolls  tor  the  yeaia  1873  and  1874,  being  five 
per  cent  upon  the  taxes  assessed  during  said  years.  The  action  is  baaed 
on  the  following  ordinance  adopted  by  the  police  jury  on  the  tenth  June, 
1871:  "Tnat  the  tax  collector  shall  list  all  taxable  property  for  assess- 
ment, and  shall  by  the  first  day  of  August  of  each  year  furnish  to  the 
parish  board  of  assessors  a  descriptive  list  of  taxable  jiroperty  In  the 
parish.  He  shall  procure  at  the  expense  ol  the  parish  all  necessary 
blanks  for  this  purpose,  and  he  shall  be  required  to  make  a  roll,  to  be 
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IcnowD  as  the  parish  roll,  on  whioh  the  name  of  all  taxpayers  who  have 
property  shall  appear,  and  opposite  to  each  name  a  description  ol  his 
property,  of  land,  its  boundaries  and  number  of  acres,  and  on  wbicli 
shall  a[fpear  the  amount  of  the  valuation  of  each  taxpayer's  property ,^ 
and  ttie  amount  of  taxes  he  owes  to  the  parish,  said  blank  roll  to  be  tur- 
oisbed  r>7  the  parish.  The  tax  coUector  shall  receive  the  same  commis- 
sioQ  tor  Usting  of  property,  collecting  taxes  and  licenses,  as  is  now  pro- 
vided by  law  for  such  services,  and  when  no  provision  is  or  has  been 
made  for  such  services,  then  in  that  case  he  shall  receive  the  same  com- 
misBions  that  are  allowed  to  him  lor  like  services  by  the  State,  and  said 
commieaions  payable  out  of  any  money  In  the  treasury  on  bis  own  war- 
By  act  No.  42  of  the  acts  of  1871,  wbloh  was  in  force  when  the  fore- 
going ordinance  was  passed,  it  was  made  the  duty  of  the  tax  collectors 
in  tlie  respective  parishes  to  make  out  and  complete  a  descriptive  list  of 
all  taxable  property  within  such  parishes,  and  to  make  oath  to  the  cor- 
reotneea  Qiereof  and  deliver  the  same  to  the  board  of  asseeeois  on  or 
ttefore  the  first  day  of  August  of  each  year.    And  by  section  No.  49  it  is 


"That  the  tax  collectors,  outside  of  the  city  of  New  Orleans,  shall 
recdve  annually  as  compensation  tor  taking  a  description  ot  taxable 
property  five  per  centum  on  the  amount  ot  taxes  assessed  or  levied  on 
soch  property.  •  ■  •  Provided,  that  no  tax  collector,  outside  cf  the 
dty  o(  New  Orleans,  shall  receive  less  than  three  hundred  dollars  nor 
more  than  two  thousand  dollars  for  performing  the  duties  imposed  on 
liim  by  this  section," 

We  tliink  the  plaintiff  can  not  recover  from  the  parish  Ave  per  cent 
nil  the  amount  of  taxes  assessed  for  making  out  a  list  of  taxable  prop- 
erty for  the  txiard  of  assessors  for  1873  and  1874,  Iwcouse  by  law  in 
(oroe  when  the  ordinance  of  the  police  jury  was  adopted  this  service 
ms  a  part  of  his  duty  as  tax  collector,  and  lor  which  adequate  compen- 
wtioQ  was  fixed.  In  making  out  the  descriptive  list  for  the  board  ot 
asseaeors,  plaintiS,  the  tax  ooilector,  was  merely  performing  a  duty  per- 
taioiog  to  his  otBoe  for  which  the  State  had  provided  suitable  compen- 
eaUoni  indeed,  it  prohibited  him  from  receiving  more  than  two  thousand 
dollars,  and  required  him  to  be  paid  by  the  State  Treasurer  on  the  war- 
rant of  tiie  Auditor  ot  Public  Accounts. 

That  part  of  the  ordinance  ot  the  police  jury  allowing  remuneration 
for  this  service,  a  duty  Imposed  by  law  on  the  tax  collector,  we  regard 
as  a  mere  gratuity;  and  it  can  not  be  the  basis  of  a  valid  demand  against 
Uw  pariah.  A  police  jury  has  no  authority  to  bestow  a  liberality  on  any 
one.  It  can  not-bind  the  parish  by  adopting  an  ordinance  agreeing  to 
pey  any  sum  to  a  tax  collector  tor  the  performance  of  a  duty  imposed 
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on  him  by  the  State,  and  for  which  adequate  componeation  has  been 
provided  by  law. 

Plaintiff,  however,  la  entitled  to  reasonable  eompensationfor  making 
out  the  parisli  tax-rolls;  but  he  fails  to  prove  the  value  of  this  service. 

It  la  therefore  orderwi  that  the  judgment  herein  in  favor  of  plaintifT 
for  83951  05  be  annulled,  and  that  the  demand  for  listing  the  taxable 
property  for  1873  and  1871  be  rejected  and  the  demand  for  making  out 
the  parish  rolls  be  dismissed  as  of  nonsuit 

It  ifl  further  ordered  that  plaintiff  pay  costs  of  both  courts. 


Moss,  Wise  &  Co,  vs.  Aethc-b  Johxson.    F.  O.  Minor,  Inteb^'esor. 

If  interveani'ssultbcconsldored  as  founded  on  a  sale,  there  was  not  a  dellTerr 
80  as  to  preclude  the  credll  irs  of  the  vendor  from  selling  the  property  (or  their 
debts;  and  If  it  be  vlewedoaaglvinRin  payment,  it  was  lneBoetual  tor  want  of 
delivery. 

APPEAL  from  the  Thirteenth  Judicial  District  Court,  pariah  of  Ten- 
sas. Bo'igli,  J.  H.  II'  Drake,  tor  plaintifb  and  appellees.  Eeevr 
Leiiis,  (or  iiitervenor  and  appellant, 

Howell,  J.  On  the  twentieth  of  December,  1872,  Arthur  Johnson  ac- 
knowledged in  writing  that  Moea,  "Wise  &  Co.  had  furnished  him  p^o^•ia- 
ions  and  supplies  to  the  amount  of  two  hundred  dollars  to  make  the 
crop  of  that  year,  recognizing  a  piivilege  therefor,  and  obligating  himselt 
not  to  alienate  or  to  incumber  said  crop  to  the  prejudice  of  said  lien. 
This  writing  was  signed  also  by  Moss,  Wise  &  Co.,  and  recorded  on  the 
day  of  its  date.  On  the  same  day  Moss,  "Wise  &  Co.  inBtitutod  this  suit 
against  Johnson  for  $559  10,  claiming  pri\-llege  for  £301  30  thereof,  and 
caused  ten  bales  ol  cotton  on  the  I'Aigent  plantation  to  be  sequestered 
as  the  property  of  said  Johnson.  And  en  the  twenty-third  of  December, 
1872,  they  entered  into  a  written  compromise  and  settlement  by  which 
the  ten  bales  ol  cotton,  estimated  to  weigh  forty-two  htmdred  pounds, 
were  sold  to  Moss,  Wise  &  Co  for  8750,  ?5:9  10  thereof  to  go  to  the 
extinguishment  of  8<dd  claim,  twenty-flve  dollars  to  pay  costs  of  the  suit, 
and  the  balance  (9165  90)  was  paid  to  Johnson. 

On  the  sixth  of  January,  1873,  F.  O.  Minor  filed  an  intervention,  aver- 
ring that,  prior  to  the  above  seizure  and  recordation  of  privil<^e,  the 
said  cotton  had  become  his  property  for  a  valuable  consideration  and  by 
actual  delivery  to  hia  agent,  who  afterward  returned  three  bales  thereof 
to  said  Johnson  at  hie  urgent  request,  lea^i^g  seven  bales,  worth  SS60, 
belonging  to  iuterrcnor,  of  which  he  prayed  to  be  decreed  the  owner  and 
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to  recover  the  same  or  ita  value  with  interest,  co9t8,  and  #150  damages 
from  Moea,  Wise  &  Co,  and  the  sheriff  as  co-trespassers. 

On  the  thirteenth  ot  January,  18T3,  this  petition  with  citation  was 
served  on  plaintitb,  and  on  the  sheriff  on  the  twentieth  of  the  same 
noDth.  Default  was  taken  on  the  twent^'second  ol  April  following,  and 
on  the  twenty-second  ot  April,  1875,  answer  was  filed  by  the  plaintifl&, 
Ttbo  had  made  two  unsuccessful  efforts  to  dismiss  their  suit  From  a 
jadgment  rejecting  int«rvenor'B  demand  he  has  appealed. 

We  think  the  judgment  correct  If  intervener's  suit  be  considered  as 
founded  on  a«ale,  there  was  not  a  delivery  so  as  to  preclude  the  credit- 
ore  of  the  vendor  from  seizing  the  pi-operty  tor  their  debts;  and  it  it  be 
viewed  as  a  giving  In  payment  it  "as  ineffectual  tor  want  ot  delivery. 

Judgment  affirmed. 


Hesby  C.  BainoE  vs.  John  S.  Exnis. 

Th^rf  nss  no  eausn  For  euinK  out  the  itttachmpot  fn  [his  Instantw.  The  evident^ 
vtaollf  tHila  to  BuBtaln  the  BlleKatloD  Chat  detendHot  wns  about  to  convert  bin 
property  Into  money  or  evidence  ol  debt  to  detraud  bis  creditors.  Defendant  ia 
entitled  Co  the  dameses  he  claims. 

APPEAL  from  the  Thirteenth  Judicial  Dietriet  C'mrt,  parish  of  Ten- 
sas. Soiujh,  J.  Reex'e  &  Lewis,  tor  defendant  and  appellee.  Lahatt, 
.Irani  &  Clinton,  tor  plaintiff  and  appellant 

Wtlt,  J.  Plaintiff  sued  the  defendant  tor  898i;  and,  aileginfr  <^-m  de- 
teDdant  was  about  to  convert  his  property  into  money  or  ei  ..  .m;  of 
ii«t>t  with  intent  to  place  I^  beyond  the  reach  of  his  creditora  he  at- 
taelied  the  following  property  belonging  to  defendant:  Five  bales  of 
cottMi  in  the  seed,  one  horae,  two  mules. 

DelendMit  moved  to  dissolve  the  attachment  with  damngee  cii  the 
ground  that  the  bond  was  insuQlcient  in  amount  and  the  allegation  to 
obtain  the  attachment  was  untrue.  The  court  dissolved  the  attactune^it 
without  damages,  and  plaintiff  appeals. 

Defendant,  joining  in  the  appeal,  prays  an  amendment  of  the  judgment 
80  ae  to  allow  him  fltty  dollars  damages  tor  attornej-'s  tee. 

It  appears  plmntiff  had  furnished  defendant  supplies  for  his  crop,  and 
had  paid  some  small  debts  tor  liim.  Defendant,  of  the  first  ginning,  bad 
flvebries  of  cotton.  Four  of  these  he  turned  over  to  plaintiff;  he  sold 
one,  and  with  the  proceeds  he  paid  his  tases  and  bought  a  stove.  The 
remainder  ot  his  crop  had  not  been  ginned,  and  defendant  was  on  the 
place  pursuing  his  usual  business.  There  was  no  cause  for  siung  out  tho 
attocbraent. 

The  evidence  wholly  fails  to  sustain  the  allegation  that  defendant  was 
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about  to  convert  his  property  Into  money  or  evidence  ot  debt  with  a 
^iew  to  defraud  tils  creditors.  Defendant  is  entitled  to  the  damages  be 
claims. 

It  is  therefore  ordered  that  the  Judgmeot  dissolving  the  Injunction  be 
amended  so  as  to  condemn  plaintiff  to  pay  defendant  fifty  dollars  special 
damages  as  attorney's  fees,  and,  as  amended,  that  the  judgment  be 
atHrmed  with  coats. 
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i  PPEAL  from  the  Thirteenth  Judicial  District  Court,  parish  ot  Con- 
il.  cordia.  HoikjIi,  J,  J.  E.  Leonard,  IHstrict  Attorney.  A.  P.  Fiefd, 
Attorney  General,  for  plaintiff  and  appellee.  O.  Spencer  Ma\fO,  for  de- 
fendant and  appellar.t. 

Howell,  J.  The  defendant  was  chained  with  setting  Are  to  the  jail, 
was  "  found  guilty,  as  chained  in  the  Indictment,"  and  after  being  sen- 
tenced he  appealed. 

The  first  question  presented  te:  "  Had  the  judge  who  presided  at  the 
trial  the  right,  after  motion  filed  in  arrest  of  judgment— the  grounds  set 
forth  in  the  motion  being  that  the  records  or  minutes  of  the  court  did 
not  show  either  that  the  informatinn  upon  which  the  prosecution  woe 
based  had  been  filed  with  the  consent  of  the  court,  or  that  it  had  been 
filed  at  all  (it  beiiig  true  that  the  minutes  made  ho  mention  of  either)— 
and  after  tlie  jury  had  been  diai^harged  to  cause  the  record  to  be  amend- 
ed so  as  to  supply,  in  the  manner  indicated,  what  otherwise  would  be 
fatal  arkd  what  the  oeeused  points  out  would  be  fatal." 

There  can  bo  no  doubt  that  the  judge  had  the  right  to  cause  the  min- 
utes and  records  of  his  court  at  tho  time  specified  to  be  corrected  so  as 
to  conform  to  the  truth.  In  State  vs.  Gates,  9  An.  94,  it  was  said :  "  It 
would  have  been  within  the  province  of  the  court  in  the  ej-erclse  of  aii 
inherfiii  power,  to  have  directed,  upon  proper  suggestion,  that  the  min- 
utes be  so  correi'ted  as  to  conform  to  facts  which  really  existed ;  for  It  is 
well  settled  tliat  whenever  errore  or  omissions  In  ministerial  acts  in 
criminal  proceedings  are  satisfactorily  shown  they  may  bo  amended  at 
any  time ;  and  it  has  l)eeii  held  tliat  it  is  no  objection  to  the  amendment 
that  it  was  intended  to  supply  an  omission  which  occurred  when  a  differ- 
ent judge  presided;  and  the  court  referred  to  1  ch.  C,  K33G,336;  1 
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Sand.  219,  toU  ;  4  East  175  ;  2  An.  274  In  Btehop  on  Ctiminal  Pro- 
cedure, J909,  it  is  said :  "  The  court  in  determining  wliether  a  record  or 
&  docket  entry  requires  amendKient  in  order  to  represent  the  fact  is  not 
bound  by  the  ordinary  rules  of  evidence.  It  may  resort  to  any  prool 
vliich  Is  satisfactory."  We  think  the  fact  in  this  instance  one  wittiin  the 
knowledge  of  the  court,  and  we  have  ourselvefl  recognized  and  aa- 
Doanced  the  right  and  duty  of  a  Judge  to  have  the  minutes  of  his  court, 
in  criminal  bb  well  as  civil  matters,  corrected  niitic  pro  lutic. 

The  other  question,  not  being  ono  purely  o!  law,  is  not  mthln  our 
jurisdiction. 

Judgment  afflnned. 


Tkb  State  of  Louisiana,  vs.  Chables  Hill,  alias  Vincent. 

The  error  complnlned  o(  in  this  ooae  !■  tbat  oounael  (or  prisoner  uss  not  allowed  to 
n»d  in  the  preeence  ot  the  Jury  tbe  instructions  nhlch  he  had  prepared  tor  ILk 
indge.  and  was  requested  to  Iinndtbem  directly  to  the  judfie  to  1>R  by  him  psBsed 
Dpon  without  oral  (liscuBslon.  In  this  It  Is  Impossible  to  S9e  how  any  of  thf! 
rljihts  ot  deteodant  were  Invaded. 

It  TTOuld  not  have  been  proper  tor  defendant's  counsel  to  arKue  the  merits  of  bis  re- 
nuested  inatruMione.  The  only  oueetlon  which  could  be  inauired  into  wan 
whether  the  charge  ot  the  indgB  wbh  erroneouB,  or  whether  he  had  Improperly 
refused  to  charge  what  the  defendant  OBserted  was  the  Ian*  Kovarnln}(  bis  case- 
This  is  not  attempted. 

APPEAL  from  the  Fourth  Judicial  District  Court,  parish  of  8L  James. 
Flagg,  3.  Criminal  case.  Morrie  Marks,  District  Attorney.  A.  P. 
Field,  Attorney  General,  for  plaintiff  and  appellee.  Leijendre  <£  Foclw, 
for  drfendant  and  appellant. 

MoBo.ui,  J.  The  accused,  charged  with  murder,  was  found  guilty, 
without  capital  punishment  He  relies  upon  a  bill  of  exceptions  to  re- 
veree  the  judgment  of  the  dbtrict  court 

After  the  evidence  was  closed  and  counsel  for  the  State  and  the  pris- 
oner had  argued  the  ease  the  judge  inquired  if  either  counsel  required  _ 
that  any  special  charge  or  instructions  should  lie,  given  to  the  jury, 
whereupon  counsel  tor  the  accused  informed  the  court  that  he  hud  pre- 
pared three  special  chaises  which  he  proposed  to  read  to  the  judge  with 
a  view  to  their  being  given  to  the  jury.  The  district  attorney  objected 
to  the  charges  being  read  to  the  judge  and  diacusaed  in  the  presence  of 
tbe  jury,  for  the  reason  that  such  ot  the  chai^ges  as  might  be  overruled 
or  refused  by  the  judge  might  bias  the  minds  ot  the  Jury.  The  objec- 
tion was  sustained  ;  counsel  for  the  prisoner  was  not  allowed  to  read  the 
inetructiocs  wliich  he  had  prepared  to  the  judge  in  the  presence  of  the 
Jury,  and  was  required  to  hand  them  directly  to  the  judge  to  be  by  liim 
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l>assed  upon  without  oral  discussion.  Tliia  Is  tho  action  of  the  court 
whicli  the  appellant  complains  or. 

We  can  not  see  wherein  any  of  liis  rights  are  Invaded.  It  would  not 
have  been  proper  for  his  counsel  to  argue  the  merits  of  his  requested 
Instructions.  The  only  question  which  could  be  inquired  Into  was 
whether  the  charge  of  the  judge  was  erroneous,  or  whether  he  had  im- 
properly refused  to  charge  what  the  defendant  asserted  was  the  law 
governing  his  case.  It  is  not  contended  that  there  was  any  error  in  the 
judge's  charge. 

Judgment  affirmed.       . 


John  Kebivin  et  al.  vs.  Hibersia  Insurance  Companv. 

Ttil9  JB  a  suit  In  injunction  rcRtratniiiK  the  detonduntB  from  iatertering  wltb  the 
plalntllle  In  the  poaseBsion  nnd  enjoymeat  oF  a  <XTUda  piece  ot  property  alleged 
to  be  Inherited  from  their  (other  and  tor  judgment  annulllnff  afwrtnlnactof  mort- 
eatte  illesally  ffrnnted  thorooa  by  their  mother,  and  nlso  anDulllne  the  sale  or 
BAid  property  by  the  sheriiT  to  tbe  defendants,  perpetuKtinK  the  injunctiou,  de- 
creeing the  HHid  property  to  belong  to  plalotllb  and  to  be  exempt  Iroin  execution 
for  dot)t  EiE  their  homestead,  ajid  tor  one  thousand  dollars  damagea. 

The  detenduuta  roly  on  a  clauas  In  th?  oricinal  act  o(  purchase  of  said  property 
by  MrH.  Honoro  Kerwln.  authorized  and  assisted  therein  by  licr  liusband.  tli« 
father  of  the  plaintiff  heirs,  in  the  tollowine  worda:  "  The  said  Mrs.  Kerwin  de- 
clared that  she  makes  tlin  p^t)Sl^nt  parchaso  with  her  own  lands,  irhich  she  ac- 
quired from  her  late  fatlier  and  mother,  and  with  a  portion  of  wbioh  sho  has 
paid  the  boroinbefore  mentioned  purobaee-prlm,  and  la  to  pay  nt  their  reepnct- 
ive  maturilieB  tho  notoa  herein  (tranted  and  described.  'Wherorore,  the  property 
herein  sold  is  to  be  and  remain  her  paraphernal  propotty." 

Artiolca  2i3e  and  siSH  ot  tho  Code  do  not  apply  hero.  In  thiq  case  the  claim  Invoked 
is  not  an  oKreement  between  tho  vendor  and  vendee,  but  simply  an  ackiiowledff- 
ment  by  the  husband  and  wife  aa  between  thomsclveB.  AKreoments  or  ocknowl- 
adements  between  huaband  and  wife  are  ri.'>iiriutedin  their  effect  and  operation 
to  speniflc  Bubjeeta,  and  the  one  in  this  ease  con  at  moatboonly  a«ininionce- 
1'  ntof  proof,  and  the  heirs  of  the  husband  are  not  estopped  from  aueelloniaic 
it  OS  they  mlubt  be  If  tho  noknowlodemont  was  in  favor  ot  any  one  other  than 
his  wifo. 

The  authorities  cited  by  the  defendants  do  not  apply  to  this  pnrticulnr  acknowledK- 
Dient  ot  the  father  In  regard  to  the  iiaraphernal  rishtn  of  his  wife,  wblch  oro 
fixed  nnd  reKulatod  by  special  laws.  Could  such  deelu'.'atlonB  bo  cuDClusive 
against  the  heirs  of  either  spouse,  it  would  be  an  easy  mutter  tocbantio  tho 
rights  ot  sucwsHion  and  the  character  of  separate  and  community  property. 

An  to  inconsistent  and  contradictory  allesations  in  the  petition.  It  there  bo  Bnch. 
therlRht  of  the  delendants  iatoreauiro  iilolntiffa  to  elect  or  to  object  to  e^ldcnoi 
at  the  right  time,  but  not  to  dlamles  (bo  suit.  If  the  nlleentions  of  (bo  petition 
be  true,  there  la  a  suRlclent  cause  ot  action,  and  the  heirs  ot  the  father  should 
have  on  opportunity  to  try  the  issues  presented.  Wboretore,  tho  oaao  ia  re- 
manded. 

i  PPEAL  from  the  Superior  District  Court,  parish  of  Orleans,    Saw- 
j\.  kilts,  3.    B.  R.  Furrjian,  tor  plaintifls  and  appellants.     T.  Gilmore  & 
Hods,  for  defendant  and  appellee. 
Howell,  J.    John  Kcrwin  and  Kate  Kei-win,  major  heirs  of  Michael 
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,  Kemin  vs.  Hibernlit  Insurnni^  Company. 

!      Eerwiu,  iu  their  own  behall  and  in  behalf  ot  their  minor  brothers  and 
I      aafeis,  five  In  number,  and  of  their  mother,  Honora  Mansfleld,  vho  is 
^      ^legeil  by  ttiem  to  be  of  unsound  miud  and  incapable  ot  taking  care  of 
I       beraell,  uid  the  said  Honora  MimsIleLd,  individually  and  as  tutrix  of  said 
I       minors,  allege  the  marriage  of  the  father  and  mother,  the  death  of  the 
I       Ibnuer,  the  community  of  acquests  and  galas  between  them,  the  pur- 
chase by  the  father  during  the  marriage  of  a  certain  piece  of  property  in 
i       die  name  of  his  wife,  but  with  his  own  means,  which  became  the  prop- 
i       ertj  of  the  community,  aud  was  inherited  by  his  children,  their  mother, 
in  a  ludd  Interval,  having  renounced  the  commuuity;  the  application  on 
iter  behalf  of  the  mother  for  letters  of  administration,  but  its  abandon- 
ment when  the  attorney  became  aware  of  her  notorious  insanity;  the 
homestead  character  of  said  property;  the  seizure  and  sale  thereof  by 
the  Hibemia  Insurance  Company  of  New  Orleans  upon  a  writ  issued 
bom  the  Sixth  District  Court  for  the  parish  of  Orleans  on  a  pretended 
mortgage  executed  in  bvor  of  said  insurance  company  in  187S  by  the 
add  Honora  Uansfield,  who  was  then  notoriously  insane  and  incapable 
rf  giving  consent,  and  was  ignorant  of  the  contents  of  s^d  act  of  mort- 
gage; the  sale,  for  an  insignificant  sum,  of  said  property,  which  never  be- 
loi^ed  to  said  Honora  Uansfleld,  nor  did  she  ever  receive  the  money  for 
rtidi  the  said  mortgage  appears  to  have  been  executed;  the  continued 
possession  by  the  ptalntifb,  heirs  of  their  father,  of  said  property;  the 
waot  of  jurisdiction  of  the  said  Sixth  District  Court  to  issue  the  writ  of 
seizure  and  sale:  the  threats  of  the  insurance  company  and  the  dvll 
iherilT  to  forcibly  eject  plaintiff^  from  their  possession;  the  slander  of 
their  titJo  and  damage  to  them;  and  they  pray  for  an  injunction  restrain- 
ing the  defendants  from  interfering  with  them  In  the  possession  and  ea- 
joyment  of  their  said  property,  and  for  judgment  annulling  the  said  act 
ot  mortgage  and  the  sale  of  said  property  by  the  sheritT  to  the  Insurance 
fompany,  perpetuating  the  injunction,  decreeing  said  property  to  belong 
to  the  heiro  of  Michael  Kerwin,  and  exempt  from  execution  for  debt 
as  their  homesteod,  and  for  one  thousand  dollars  damages. 

The  Hibemia  Insurance  Company  moved  to  dissolve  the  injunction  on 
the  grounds: 
First—The  court  is  without  jurisdiction. 

Second — The  matters  alleged  in  the  petition  are  reit  judicata,  the  plain- 
tifb  having  previously  applied  to  the  Sixth  District  Court,  where  tbe  ex- 
eciftoiy  proceedings  took  place,  for  an  injunction,  on  the  same  grotmds, 
wliich  was  recused. 

Third— The  allegations  ot  the  petition  do  not  warrant  the  issuance  of 
the  writ 

fourth — The  bond  and  security  are  Insufficient,  and  not  such  as  the 
hw  requires. 
27 
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Kerwin  vs.  Hlbercla  iDsuraoce  ComrAny. 

An  exception  was  also  filed  on  the  gioiiDds: 

riret— The  court  has  no  jurisdiction. 

Second— II  it  had,  there  is  pending  in  the  Sixth  District  Court  a  suit 
for  the  aume  cause  of  action. 

Tttird— And  it  the  court  has  jurisdiction,  the  petition  sets  forth  no 
aufSoicnt  cause  of  action. 

Fourth — The  allegations  of  the  petition  are  Inconsistent  and  contra- 
dictorj'. 

Fifth— Mrs.  Kerwin  can  not  be  heard  to  allt^e  her  own  insanity. 

In  case  said  exceptions  are  overruled,  the  answer  is  made  setting  up 
the  purctiase  at  sheriffs  sale,  and  a  special  denial  of  the  iuv-alidityof  the 
mortgage. 

The  exceptions  and  rule  were  tried  together,  the  injunction  was  dis- 
solved, the  exception  sustained,  and  the  suit  dismissed.  The  plointJIIs 
appealed. 

We  think  the  record  does  not  sustain  the  judgment.  The  insurance 
company  relies  on  a  clause  In  the  act  of  purchase  by  Mrs.  Honors  Ker- 
win, authorized  and  assisted  therein  by  her  husband,  the  father  of  the 
plaintiff  heirs.  In  the  following  words:  "  The  said  Mrs.  Kerwin  declared 
that  she  makes  the  present  purchase  with  her  own  funds,  and  which  she 
acquired  by  inheritance  from  her  late  father  and  mother,  and  with  a  por- 
tion of  which  she  has  paid  the  hereinbefore -mentioned  purchase  price, 
and  is  to  pay  at  their  respective  maturities  the  notes  heroin  granted  and 
described.  Wherefore,  the  property  herein  sold  is  to  bo  and  roniain  her 
paraphernal  property." 

It  is  urged  that  as  the  husband  and  father,  who  signed  the  said  act, 
could  not  question  the  truth  of  the  above  enunciation,  acknowlodg- 
ment,  and  recital,  the  plaintiffe,  his  heire,  can  not  do  so,  and  articles  223G, 
2238,  5  An.  367,  9  An.  2i2,  and  other  authoriUcs,  are  cited.  The  arUclce 
of  the  Code  cited  are  to  the  effect  that  an  authentic  act  is  full  proof  ol 
the  agreeme}it  contained  in  it  against  the  contracting  parties  and  ti^dr 
heirs  and  assigns,  unless  it  bo  declared  and  proved  a  forgery,  and  is 
proof  of  emmciations  therein,  provided  they  have  a  direct  leference  to 
the  disposition;  enunciations  foreign  to  the  disposition  can  serve  only  na 
a  commeneement  of  proof. 

In  this  case  the  clause  invoked  is  not  an  agreement  between  the  ven- 
dor and  vendee,  butBimpiyanacknowledgnient  by  the  husband  and  wife, 
as  between  themselves,  which  is  foreign  to  the  disposition  In  the  a^t  of 
sale,  and  Is  not  conclusive  in  favor  of  or  against  any  one.  Agreements 
or  acitnowledgments  between  husband  and  wife  are  restricted  in  their 
effect  and  operation  to  spedflc  aubjects,  and  the  one  in  this  case  can,  nt 
most,  be  only  a  commencement  of  proof,  and  the  heirs  of  the  husband 
are  not  estopped  from  questioning  it,  as  they  might  be  if  the  ackhowl- 
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edgment  vas  in  favor  of  &aj  one  other  than  his  wife.  The  vendor  bad 
Docoucem  about  the  source  from  which  the  funds  were  derived,  a  ques- 
tion confined  only  to  the  husband  and  wife,  and  which,  by  our  law  rela- 
tive to  marital  rights,  is  talcen  out  of  the  rule  invoiced  by  the  defendant. 
The  authorities  cited  by  the  defendant  do  not,  in  our  opinion,  apply  to 
this  particular  acknowledgment  of  the  father  in  regard  to  the  paraphs r- 
oal  rights  of  his  wife,  which  are  fixed  and  regulated  by  special  laws. 
Could  Buch  declarations  be  conoluBlve  against  the  heirs  of  either  spouse, 
it  would  be  an  easy  matter  to  change  the  rights  of  succession  and  the 
chamcter  of  separate  and  community  property. 

As  to  the  other  grounds  of  the  motion  and  exception,  ft  need  only  be 
sud  that  the  action  is  not  one  enjoining  the  execution  of  a  writ  issued 
from  the  Sixth  XMstriot  Court,  but  to  annul  the  act  of  mortgage  and  the 
aalemade  under  it.  There  is  no  suit  pending  In  said  court,  nor  is  tho 
action  i-es  judicata.  The  petition  for  injunction,  it  fa  true,  was  filed,  but 
the  court  refused  to  issue  the  injunction,  and  the  defendant  was  not 
dted. 

Aa  to  inconsistent  and  contradictory  allegations,  if  there  be  such,  tlie 
right  of  tbe  defendant  Is  to  require  plaintifb  to  elect  or  to  object  to  e^■l• 
dence  at  tbe  right  time,  but  not  to  dismiss  the  suit  Whether  Mrs.  Ker- 
win  can  be  beard  or  not  to  all^e  her  own  insanity,  it  does  not  pre- 
vent the  other  plalntiHs  from  doing  so. 

We  think,  If  the  all^ations  of  the  petitions  be  true,  there  is  a  suffi- 
cient cause  of  action,  and  the  heirs  of  tho  father  should  have  an  oppor- 
tunity to  try  the  issue  presented.  Tiiere  is  no  evidence  as  to  the  surety 
00  the  bond. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reveraed, 
the  motion  and  exceptions  overruled,  and  tho  case  remanded  to  be  pi-<>- 
ceeded  in  according  to  law,  appellees  to  pay  costs  of  appeal. 


State  of  Louisiana,  vs.  Jesse  Powell  and  Levi  Gibsos. 

The  Intoriiia(i'>n'>hBrBCB  that  the  accused  "(1111  wIlltullT.  maHrloimly.  ami  felnnl- 
ously  take,  steal,  and  carry  Bwar  one  hoe  worth  thu  xuni  ol  tlvo  dollKra."  It  vtoh 
nnneciMsary  to  usp  the  word  "  petit."  as  the  law  Ucclarca  thnt  whi>rc  tho  object  Ih 
nnderthe  value  qI  on«  hundred  dollars  the  erlme  is  petit  Inni'tiy.  The  value 
EDentioned  iu  the  information  baioa  lees  than  that  Bum,  tbe  erlmo  la  by  the  law 
retlt  larcen  y. 

APPEAL  from  the  Twelfth  Judicial  District  Court;,  parish  of  Franklia 
Tttliaferro,  J.    Criminal  case.    D.  B.  Gorham,  Mstrlct  Attorney,  and 
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State  vs.  Powell  and  Olbaoa. 

A.  P.  Meld,  Attorney  General,  tor  plaintiff  uid  appellee.  A.  B.  Bendry 
and  C.  E.  Bailiff,  for  defendant  and  appellants. 

Howell,  J.  The  defendants  have  appealed  from  a  Judgment  senteno 
lag  each  of  them  to  fifteen  months  imprisonment  in  the  Penitentiary  for 
the  crime  of  larceny.  They  filed  a  motion  in  arrest  of  judgment  on  the 
ground  that  the  information  does  not  state  that  the  crime  of  laroeny 
was  grand  or  petit  larceny. 

It  charges  l^t  the  accused  "  did  willfully,  maliciously,  and  feloniously 
take,  steal,  and  carry  away  one  hog  worth  the  sum  of  five  dollars."  It 
was  unnecessary  to  use  the  word  "  petit,"  as  the  law  declares  that  where 
the  object  is  under  the  value  of  one  hundred  dollars  the  crime  Is  petit 
laroeny.  The  value  mentioned  in  the  infonnation  l>eing  less  than  that 
sum,  the  crime  is  by  the  law  petit  larceny. 

We  find  no  error  In  the  record  to  the  prejudice  of  the  appellant. 

Judgment  afOrmed. 


SuccBasiOH  OF  John  A.  Millkr.    On  OpposmoN  of  Mrs.  M.  P.  M etcaub 
TO  THK  Account  of  the  Ekkcdtmx, 

This  BucceBBion  woa  opened  Id  the  State  ot  Loulelnaa  nnd  In  the  Stnte  of  MIsbIb- 
bIppI,  Id  both  o(  which  Stat^R  the  dei^ased,  who  ireBided  la  HIeeiBBlppi.  lett  i% 
larcco  amount  o(  propertr.  In  Bin  aooount  ot  her  admlulatratlon.  coDtafDina  a 
partial  tableau  ut  distribution,  the  admlnlBtratrlx  charecd  Mrp.  Hcl/mlte  with 
the  amount  ot  two  drafts  drawn  In  her  favor  by  theditceased  nndsobeenueDtly 
paid  by  the  administratrix.  Mrs.  UetCalte  objected  to  It  on  eeverol  Krounds. 
nmouc  which,  because  said  two  dratEs  havlnt;  been  donated  to  her  br  her  de- 
ceased lather  Id  the  State  ot  HlBelsBippt.  and  Bold  g\h  havliiK  been  pertectcd  by 
deliverr  in  sold  State,  where  the  donee  was  also  domiciled  at  the  time,  con  Dot 
be  the  objeot  ot  coliatl  .a  In  this  State,  wherefore  she  prays  that  the  said  charRo 
be  stricken  from  the  account  and  the  amount  paid  to  her. 

In  this  case  the  only  duty  ot  the  administratrix  in  rei4pectto  the  dratta  was  to  plaoo 
the  Item  on  the  oscountas  bd  much  paid  or  to  bo  paid  in  the  course  ot  admlnia- 
tratloD.  leaving  the  riueatlon  ot  partition  and  dletributlon  to  be  settled  In  other 
proceedlntts,  it  it  should  not  be  remitted  to  the  State  ot  HIbbIbsIppI,  where  tb« 
principal  succession  was  opened,  the  one  berebeinKRDclllary.  But  aatbojudjc- 
ment  appealed  trom  might  be  sucoesstully  urtted  aa  rm  judicata  in  any  Inturs 
procoedlnit.  It  should  be  amended  so  as  to  reserve  opponent's  riaht  to  object 
to  the  eharse  as  aKalnat  her,  one  ot  the  heirs.  The  duestione  ot  partition  and 
collation  can  be  determined  at  another  time. 

APPEAL  from  the  Second  District  Court,  parish  of  Orleans.     Tissol. 
J,    W.  H.  Hunt,  for  administration  andappellee.    E.  H.  McCaleb.toT 
opponent  and  appellant. 

Howell,  J.  John  A.  MiUer,  a  resident  of  Washington  county.  Miss., 
died  In  that  county  on  the  twenty-eighth  of  June,  1874,  leaving  tour 
daughters  as  his  only  heirs  residing  in  said  State,  and  a  large  amount  ot 
property  both  In  Mississippi  and  Louisiana.    His  sucoeeslon  was  opened 
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in  both  States,  and  Ulss  U.  Oeotgie  Miller,  one  of  bts  heln,  vas  ap- 
poiDt«d  and  qnalifled  as  admlntetratrlx.  The  account  ol  her  administration 
filed  by  ber  conti^s  the  toUoving  items :  "  To  amount  paid  two  sight 
drafts  for  Mrs.  Hetealfe,  S1849  80 ;"  and  in  her  partial  tableau  of  distri- 
bution forming  a  part  of  or  accompanying  said  amount  are  the  follow- 
ing: "Urs.  Metcalfe  has  received  92819  80;  balance  of  her  share  is 
8ZT67  63— »6617  43." 

To  these  items  Mrs.  Uetcalfe,  who  is  one  of  the  heirs,  filed  an  oppoel- 
UoD,  alleging  that  she  had  received  only  one  thousand  dollars,  and  she 
was  wrongfully  charged  nlth  the  amount  of  the  two  drafts,  which  she 
alleges  were  a  donation  made  to  her  by  her  father  just  before  bis  death. 
She  subsequently  filed  a  peremptory  exception  to  the  charge  of  the  said 
two  drafts  on  the  grounds — 

"First — Because  it  is  now  pretended  that  said  two  drafts  were  given 
to  this  opponent  as  an  advancement  by  her  deceased  father,  which  pre- 
tense, even  were  it  true  (which  it  Is  not),  would  not  authorize  or  permit 
said  charge  on  the  account  and  tableau,  as  no  collation  can  be  compelled 
as  an  incident  to  the  action  of  partition, 

"  Second— Because  in  the  partition  suit  of  Mrs.  M.  P.  Metcalfe  va.  Mrs. 
L.  H.  Sterling  et  aL,  No.  —  of  this  Honorable  Court,  said  administratrix 
and  her  co-heirs  have  in  their  answer  therein  filed,  which  Is  here  referred 
to  as  part  hereof,  expressly  waived  any  supposed  right  which  they  might 
have  to  claim  collation  in  this  State,  reserving  ail  such  claims  to  be  as- 
serted hereafter,  if  they  should  so  desire,  in  the  State  of  Mississippi, 
where  John  A.  Miller  was  domiciled  at  the  time  of  his  death,  where  his 
estate  has  been  opened  and  is  now  being  administered  upon,  where  all  of 
his  heirs  reside,  and  where  the  drafts  in  question  were  given  to  this  ap- 
pearer  by  said  deceased ;  that  the  averments  and  roeervatlon  in  said 
answer  contained  judicially  estop  said  admin »tratrlx  and  her  co-defend- 
ants from  claiming  any  collation  in  this  State. 

"  Third— That  said  two  draf  ta  bavlog  been  donated  to  this  opponent  by 
h»  deceased  father  in  the  State  of  Mississippi,  and  said  gift  having  l>eeD 
perfected  by  delivery  in  said  State,  where  the  donee  was  domiciled  at 
the  time,  can  not  be  the  object  of  collation  in  tiiis  State." 

And  she  prayed  that  the  aaid  charge  be  striclcen  from  the  account  and 
the  unount  be  paid  to  her. 

Her  opposition  and  exceptions  were  overruled,  and  the  account  was 
homologated,  and  she  appealed. 

It  is  no  part  of  the  duty  of  an  administrator  to  make  a  partition  among 
heirs,  and  if  objection  is  made  thereto  it  can  not  be  binding.  In  this  case 
the  only  duty  in  respect  to  these  di^Yts  was  tc>  place  the  it«m  on  the  ac- 
count as  so  much  paid,  or  to  l>e,  in  the  courae  of  administration,  leaving 
tim  question  of  partition  or  distribution  to  be  settled  (as  we  understand 
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the  attorney  of  the  succeBsioo  to  admit  and  contend)  in  other  proceed- 
ings, if  it  should  not  be  remitted  to  the  State  of  Uiasissippi,  where  the 
principal  succession  was  opened,  the  one  hare  being  aodllary.  The 
judgment  appealed  from  might  suocessfully  be  urged  as  res  judicata  in 
any  future  proceeding,  and  should  therefore  be  amended  so  as  to  reserve 
opponent's  right  to  object  to  the  cbat^  aa  against  her,  an  heir.  The 
questions  of  partition  and  collation  can  be  determined  at  another  time. 
It  is  thei'etore  ordered  that  the  judgment  appealed  from  be  amended 
80  as  to  reserve  to  oppon^it,  Mr«|.  M.  F.  Hetcatte,  the  right  to  oont^t  in 
any  future  proceedings  the  charge  against  her  of  $1849  80,  amount  of 
two  drafts  paid  by  the  administratrix,  and  that  as  thus  amended  said 
judgment  be  affirmed,  costs  of  appeal  to  be  paid  by  the  succession. 


On  IteHKUUNO. 

MoitaAN,  J.  Another  examination  cif  the  record  and  the  matters  in 
controversy  in  relation  thereto  has  satisfied  us  ttiat  the  judgment  here- 
tofore pronounced  is  correct. 

It  is  therefore  ordered  that  our  former  judgment  remnin  undisturbed. 


Wylt,  J.,  disiientiTig.  The  suoo^ion  here  is  ancillary  to  the  succession 
in  Mississippi,  where  the  deceased  was  domiciled  and  where  all  the  heirs 
reside. 

The  two  drafts,  amounting  to  S1849  80,  which  the  deceased  gave  to  his 
daughter,  Mrs.  Metcalfe,  the  day  before  his  death,  were  by  the  laws  of 
Mississippi  presumed  to  be  an  alisolute  gift,  and  not  an  advancement  to 
be  brought  into  hotch-potch  with  the  estate  of  the  deceased  for  final  djs- 
tributioa  Fatheree  vs.  Fletcher,  2  George  (Miss.)  Reports,  265;  5  Smcedcs 
&  Marshall  (Miss.)  Reports,  700.  There  is  no  proof  in  the  record  to  over- 
come this  presumption. 

I  think,  therefore,  the  opponent,  Mis.  Metcalfe,  was  right  in  objecting 
to  being  debited  on  the  account  of  the  administratrix  with  S1849  80.  It 
was  proper  to  charge  the  succession  with  the  payment  of  tills  sum,  being 
the  amount  of  two  drafts  drawn  by  the  deceased.  But  as  the  drafts  be- 
came the  property  of  Mrs.  Metcalfe  the  day  they  were  executed  and  de- 
livered to  her  by  her  father  in  Mississippi,  she  ought  not  to  be  debited 
with  the  amount  thereof  on  the  a<vount  filed  herein.  To  do  so  would  be 
to  compel  her  to  collate  the  sum  of  $1849  80  which  she  does  not  owe  and 
which  she  can  not  l^ally  be  requited  to  collate. 

I  therefore  dissent  from  the  opinion  and  decree  of  the  court  in  this 
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Itooe  k  Co.  vs.  UetvhnDts'  Uutual  Innarance  Company. 

No.  6024 

A.  Boos  &  Co.,  L.  B.  Cais,  Si'bbooated,  tb.  Mebchastb'  Mutiiai.  Insurance 

Company.    Jobn  Cockreu  and  W.  HAUEf,  Beceivebh. 

Thlfl  mso  le  tlsptJed  in  aoKirdani^e  with  tliQ  eettled  doctrine  laid  down  In  the  coses  ' 
nf  Raboteau  vB.  ValBton.uE.  p.  lialMll:  SlrapBon  vs.  Allaln.  1  R.  »ni>:  and  Mnttn 
(8.  ThornHB,  n  An.  u.  In  RBbotena  v9.  Taleton  ttila  court  said :  "  It  aeoms  to  us 
dear  that  Iho  procewllnKs  to  be  had  under  the  law  of  lioo  are  Uio  neoeasary  con- 
neiluenccB  of  the  plaelnu  of  a  writ  of  neri  farina  In  the  hands  of  the  aherlfT,  and 
lliat  tho  property  and  effects  ortho  Bum  of  moner  found  In  thn  posersaloc  of  the 
earnfsheea  as  boloneine  to  tho  defendant,  and  which  are  to  be  dellvcrnl  up  lo 
the  sheriff,  can  not  be  levied  on  unless  said  ahoriff  has  In  his  bands  a  writ  of  e\- 
pinitlon  from  which  he  derives  his  authority  to  act.  and  lo  the  Batlsfactlon  of 
whlrh  the  property  Imled  on  or  the  money  roeelved  la  to  be  applied." 

iPPEAIi  from  the  Fourth  Judicial  District  Court,  parish  ol  Orleans. 
Lynch,  3.  Cotton  &  Levy  and  K  Howard  ifcCaleb,  for  plaintiff  and 
appellee.    Clarke,  Bayne  &  Benshaw,  for  defendants  and  appellanta 

MoBOAN,  J.  A.  Boos  &  Co.  obUiloed  ludf^ment  against  tho  Merchants' 
Mutual  Insurance  Company.  L.  B.  Cain  became  subrogated  to  tho  rights 
of  Boos  &  Co. 

Upon  tho  Judgment  to  wtilch  he  was  subrogated,  CiUn  issued  execu- 
tioa,  and  tlic  amount  of  the  writ  was  paid  to  the  eherlff. 

The  contest  in  the  present  caae  arises  out  of  the  following  state  of 
facts: 

Flalntifb  had  recovered  two  judgments  tn  the  Sisth  District  Court,  one 
against  Frank,  Haas  &  Co.  oa  a  firm,  and  against  the  individual  members 
thereof,  \Tz.:  Ferdinand  Beer,  Leon  Haas,  Jr.,  and  Henry  Booe,  for  the 
sum  of  fifteen  thousand  dollars.  They  had  also  a  judgment  againtit  tho 
firm  ol  A.  Boos  &  Co.  for  fifteen  Uiousond  dollars. 

Tbev  issued  ajieri  facias  against  Frank,  Haas  &  Co.,  and  the  individual 
members  thereof.  No  fieri  ftuian  issued  on  the  judgment  against  A. 
Eoofl&Co. 

It  was  In  tho  suit  of  the  piaJntifb  against  A.  Boos  &  Co.  ttiat  tho 
Hordiants'  Mutual  Insurance  Company  were  garnlsheod,  and  the  funds 
resulting  from  tho  judgment  ot  Boos  &  Co.  vs.  the  Merchants'  Mutual  In- 
surance Company,  and  now  In  tho  hands  ol  the  sheriff,  are  now  in  con: 
Irat,  Cain  claiming  them  by  right  of  subrogation  from  Boos  &  Co.,  the 
plaintitb  claiming  thorn  under  their  garnishment 

The  diOiculty  in  the  plaintiflfe'  way  is  that  no  fieri  facias  had  issued 
against  Booa  &  Co.  when  the  notice  of  garnishment  and  the  interroga- 
tories thereunder  were  served  on  the  Insurance  Company. 

InthecaseofEaboteauvs.  Valeton,  11 R  p.  21R  (221),  it  was  sold;  "It 
««ms  to  us  clear  that  the  pi-oceedings  to  he  had  under  the  law  of  1839 
are  tho  necessary  consequences  ol  the  placing  of  a  writ  of  fi<-ri  facian 
in  the  hands  of  the  sheriff,  and  that  the  property  and  effects,  or  the  sum 
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of  money  found  In  tjie  posaeseion  of  the  garnlsbees  as  beloDging  to  tht' 
.  defendant,  and  which  are  to  be  delivered  up  to  the  shoiiff,  can  not  be 
levied  on,  unless  said  sheriff  has  in  his  hands  a  writ  of  execution  froiii 
which  he  derives  his  authority  to  act,  and  to  the  satisfaction  erf  which 
the  property  levied  on  or  the  money  received  is  to  be  applied." 

The  same  doctrine  was  announced  in  Simpson  vs.  Allain,  7  B.  500,  and 
Matta  VB.  Thomas,  21  An.  58. 

But  plaintiff  contends  that  Henry  Boos  was  a  member  of  the  firm  of 
A.  Boos  &  Co.  as  well  as  a  member  of  the  firm  of  Franlc,  Haas  &  Ca,  anil 
that  as  execution  issued  against  Frank,  Haas  &  Co.  the  requisites  of  the 
law  have  been  compUed  with.  We  do  not  agree  with  him.  As  re^^rds 
Henry  Roos,  the  partner  in  the  bouse  of  Frank,  Hoas  &  Co.,  he  was  a 
stranger  to  the  house  of  A.  Boos  &  Co.,  and  the  assets  attempted  to  be 
seized  in  this  proceeding  belonged  to  the  firm  of  A.  Boos  &  Co.,  and  not 
to  the  individual  members  thereof.  It  was  not,  therefore,  liable  for  the 
individual  debt  of  the  partners,  no  liqmdation  of  their  aRairs  ha^'in^r 
been  had. 

Judgment  atBrmed. 


MionALiOiA  Laicher,  TiTJBii-,  Christoph  Laicher,  Co-TiToB,  %■«.  New 
Orleans,  Jackson,  and  Great  Nobthkbn  Bailroad  Company. 

The  fault  In  not  Bilruc  tho  roCum  dny  in  not  Attributable  to  the  appeilmit.  It  wna  tin 
error  ot  the  jucl««,  and  the  nupenl  fan  not  be  cil8mi™.>il  on  ai'count  thereof. 

It  ii  nell  st^ttlod  that  where  there  Ir  oontrlbiitlve  noftllu^'noc.  daiuuKeAPao  aot  l>e  iv- 
covererl.  In  this  case.  concodiDit  theru  wAx  a  want  of  proper  prudunee  and  enr>' 
on  the  part  ot  tho  cmployoce  of  the  Roni  pony  lu  Ktvinx  tho  usual  nlgnals  of  th^ 
npproaeh  of  thu  triiin.  which  Is  not  flearly '  stablished.  HtiH  the  nei{ll«ence  of  htm 
In  whoflo  behalf  ilamnfcee  are  claimed  iwntrlbutsd  to  the  unfortuDnte  result  and 
preeludes  him  from  reeoTery. 

APPEAL  from  the  Second  Judicial  District  Court,  parish  of  Jefferson. 
Pardee,  3.  Jury  trial.  W.  B.  Hymini,  N.  CommamJeur,  and  C.  If. 
-BeaniifOJ',  for  plaintiff  and  appeUoc.  L.  E.  Simomlx,  tor  defendant  and 
appellant. 

On  Motion  to  Dtsuiss. 
Wyly,  J.    The  plaintiff  moves  to  dismiss  this  appeal  because  the  tran- 
script was  not  filed  in  this  court  within  three  judicial  days  from  the  ro- 
tum  day. 

It  appears  that  on  the  twentieth  o^  December,  1872,  the  defendant  fUe<l 
a  petition  for  appeal,  and  the  judge,  in  granting  the  order,  omitted  to  fix 
a  return  day.  Subsequently,  to  wit:  on  tho  eiglitli  of  Maivh,  1873,  he 
made  an  order  fixing  the  return  dny  on  the  third  Mf  uday  of  March,  1873, 
at  which  time  the  transcilpt  was  filed  in  this  court 
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The  foult  in  not  flxiDg  the  return  day  Is  not  attribut^le  to  the  appel- 
lant It  was  an  error  of  the  Judge,  and  the  appeal  can  not  be  dismlsaed 
on  account  thereoL    Revised  Statutes  of  1870,  section  36. 

The  motion  to  di^nles  is  therefore  denied.    10  An.  779. 


Os  THE  Mebitb. 

TiUATEBBO,  J.  This  suit  is  brought  to  recover  damages  tor  serious 
injuriM  received  by  the  plointifTs  son,  a  youth  about  twenty  yeara  of 
age,  from  being  struck  by  a  oar  of  a  freight  train  passing  over  the  road, 
the  accident  baviBg  arisen,  as  plaintiff  alleges,  from  the  gross  carelcee- 
oeas  and  fault  of  the  ofBcera  and  employees  of  the  company,  and  for 
which  the  company  is  now  sought  to  be  made  liable.  Judgment  Is 
prayed  for  the  sum  of  twenty-flve  thousand  dollars. 

The  answer  is  a  general  denial  The  case  was  tried  before  a  Jury,  who 
amrderl  the  plaintiff  damages  to  the  amount  of  two  thousand  dollars. 

As  usual,  in  cases  of  this  sort,  the  testimony  Is  conflicting.  The  facts 
Bcem  to  be  that  the  plaiutlfTs  son,  who  was  to  some  extent  deaf,  was 
wdkiug  on  the  r^lroad  track  outside  the  rails,  stepping  from  one  cross- 
tie  to  another,  when  the  train  was  approaching  him  from  behind,  and 
VBs  struck  with  great  violence,  knoclted  over,  and  rendered  unconscious 
anil  inseneible,  haviog  received  a  severe  wound  on  the  Acad,  the  scalp  on 
the  bock  part  of  the  head  being  cut  from  four  to  six  Inches  In  length. 
The  surgeon  who  was  called  in  testified  that  hedressed  the  wounds,  and 
las  few  days  the  patient  was  able  to  be  up,  and  to  get  about,  but  that  his 
rotidltlon  was  somi-ldiotic;  ho  was  unable  to  hoar,  except  when  spoken  to 
in  a  loud  tone  of  voice,  and  remained  in  that  state  for  a  long  time  after 
tbe  accident,  the  probabilities  being  that  the  Iniuries  received  would  be 
permanent 

Atthetimeof  the  accident  there  were  upon  the  track  and  near  the 
oofortunate  person  who  was  so  badly  hurt  several  laborers  called  sec- 
tion-men, who,  upon  the  approach  of  the  care,  got  oft  the  track;  there 
were  two  children,  also,  near,  at  play  on  the  track,  who  were  caught  up 
and  taken  off  by  some  of  the  men  out  of  danger  of  the  train  which  was 
nearlng  at  the  time  at  the  rate  of  about  8ev(:n  miles  per  hour.  The 
young  roan  who  was  struck  seemed  to  have  not  known  of  the  approach 
of  the  train,  and  made  no  effort  to  ge:  off  the  track.  Borne  of  the  wit- 
nesses say  that  no  eignal  was  given  by  the  engineer  that  the  train  was 
coming,  while  the  engineer  himself  sweara  that  he  saw  the  section-men 
and  BBw  a  young  man  passing  across  the  track;  that  he  had  been  whis- 
tling and  giving  signals  "  for  all  of  a  quarter  of  a  mile."  Two  other  wlt- 
ncsafs  say  that  signals  were  given  before  the  boy  was  struck. 

We  think  it  clear  from  all  the  o\idence  that  there  wns  negligence  on 
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the  part  of  the  young  man  in  walking  along  the  croes-tiee  and  taking  no 
care  to  look  back  or  get  off  the  track.  It  is  ahown  that  he  had  labored 
under  the  inflniUty  of  deafness,  and  this  shows  further  a  want  of  care 
and  prudeace  on  his  part  to  expose  himself  to  the  danger  of  being  run 
over.  One  of  the  witnesses  states  that  "we  tried  to  get  to  hhii  and  get 
him  off,  but  he  would  not  look  up  nor  get  off,  and  never  raised  his  head." 

It  IB  well  settled  tliat  where  there  is  contributive  n^Ugence  damages 
can  not  be  recovered.  In  tiiis  case,  conceding  that  there  was  a  want  of 
proper  prudence  aad  care  on  the  part  of  the  employees  of  the  company 
in  giving  the  usual  signals  of  the  approach  of  the  trains,  which  is  not 
clearly  established,  still  the  negligence  of  him  in  whose  behalf  damages 
are  claimed  contributed  to  the  unfortunate  result  and  precludes  him 
from  recovering. 

It  is  therefore  ordered  that  the  Judgment  appealed  from  I>e  annulled 
and  reversed.  It  is  further  ordered  that  there  be  judgment  in  faror  of 
the  defendant,  with  costs  In  both  courts. 


Frank  H.  Neal  vs.  Valentise  Faooeet  et  At. 

PlalDtlfr  sueeto  annul  a  judKment  aKalnet  thn  succeaaloD  of  hie  father.  Amontr 
otbor  pleaa  defendant  set  up  that  of  rcn  Sndicata.  Tbat  plea  muaC  prevail.  The 
I'lalm  ot  n  creditor  of  a  Buweaston  eetabllslied  br  a  judgment  obtained  asainst 
the  axeoator  Biter  a  c<mUslatio  lilia  can  not  afterward  beexamtacd  at  the  auit  of 
the  helre.  but  must  be  claasod  as  a  Uijuidatod  debt  of  the  sutwee^lon. 

APPEAL  from  the  Ninth  Judicial  District  Court,  pariah  of  Bapides. 
Orsborn,  J.     T.  C.  Mannitig,  for  plointifT  and  appellant.    James  G. 
JlTiite,  for  defendants  and  appellees. 

Taliai-erbo,  J.  The  plaintiff,  the  solo  heir  ot  his  father,  Uerady  Neal, 
who  died  in  the  year  1857,  sues  to  annul  a  judgment  rendered  against 
the  succession  of  his  father  in  favor  of  the  heirs  of  John  Franklin.  Ho 
represents  that  at  the  time  of  his  father's  death  the  plaintiff  in  this  auit 
was  a  minor,  that  his  mother  became  his  tutrix,  and  was  also  appointed 
administratrix  of  the  succession.  The  groimds  taken  by  the  plaintiff  in 
this  action  arc  that  the  administratrix  of  the  estate  on  the  first  of  Janu- 
ary, 18C2,  executed  a  promissory  note  for  iff3396  50  in  favor  of  John 
Franklin,  for  overseer's  wages  due  him  for  the  years  1857,  1858, 1859, 
1860,  and  1861,  and  a  note  given  first  of  June,  1804,  for  balance  due  for 
overseer's  wages.  He  alleges  that  the  representative  of  his  father's 
estate  could  not  legally  bind  it  by  giving  these  notes  upon  which  is 
founded  the  Judgment  sought  to  be  annulled.  He  further  alleges  that 
the  claim  of  Franklin  was  in  great  part  prescribed  at  the  time  of  its  ac- 
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knawledgmcnt,  and  he  pleads  preaeriptlon  against  it;  tliat  no  part  of 
the  indebtednces  for  which  the  noteo  were  given  was  the,  debt  of  peti- 
tioner's lather,  wlio  had  died  five  years  before  they  were  given,  and  that 
the  iidiainietratrii  was  legally  without  authority  to  carry  on  the  planta- 
tiM  at  the  espenae  and  risk  ot  the  intestate,  and  withotit  authority  to 
incumber  the  property  with  debts  ineurred  in  cultivating  it. 

The  Uetendunta  filed  an  eseeption  that  the  petition  sets  foilli  no  cause 
ot  action,  because  it  does  not  allege  thot  the  judgment  attacked  was  ob- 
tained through  error  or  fraud.  They  further  plead  res  judicata,  and  the 
prescription  of  one,  two,  three,  tour,  and  five  years  against  plointifTa 
action.  There  was  judgment  in  the  lower  court  in  favor  of  the  defend- 
ants, and  plaintlR  appeals. 

Wetiiinlt  the  plea  of  rea  judicata  should  be  sustained.  In  the  matter 
o(  the  Succession  of  D'aunoy,  8  An.,  p.  80,  it  was  declared  that  "the 
(Mid  of  a  creditor  of  a  succession  established  against  the  executor  after 
iconlestatio  litis  can  not  afterward  be  examined  at  the  suit  of  the  heirs, 
but  must  be  classed  as  a  liquidated  debt  of  the  succession."  See,  also, 
U  An.,  p.  231. 

It  ia  therefore  ordered  that  the  judgment  appealed  from  be  affirmed 
vitfacosta. 

Behearing  refused. 


No.  6162. 
SfccEsfiios  OF  Meredith  Calhoitj. 

Tl«  admiQistrBtor  p.Trapt«d  to  the  rulo  on  him  to  show  i»UBe  wliirhe  »hould  not  bo 
diBDiiB9?il  lor  not  filing  h  full  H<>»unt  as  ordered  by  the  court,  mid  averred  that 
Tbo  a<nloD  tor  rttmoTal  must  l>e  Instituted  by  petition  and  citation  ns  reciulred  by 
law.  The  eourH>elow  overruled  tboescoptlon  and  disroiSHed  Ih"  adinlniBtrBtor 
on  the  second  day  niter  the  rule  viaa  taken. 

Thljiwafilrrexular,  and  In  violation  of  artii-lca  loiT  and  loin  ot  thp  Cndi' o(  Pra«ioc. 
The  a'>:ount  ol  the  administrator.  It  not  full  and  a-f^urale,  eli'inld  have  been  c)p- 
puaed  and  overruled  In  the  usual  manner.  If  there  was  a  eanso  for  the  removal 
ul  the  adminlMratur,  it  should  have  been  efti^cted  In  the  form  prebcrlbed  bylaw. 

iPPEAL  from  the  Rirish  Court,  parish  of  Grant  Slokis,  J.  W.  F. 
BUu-kman  and  A.  Caiabat,  for  the  administrator  and  appellant.  T. 
C.  Manning,  for  Albert  Baldwin,  a  recognized  creditor  of  the  auceession 
Rod  appellee. 

HowEix,  J.  Albert  Baldwin,  allying  himself  a  judgmeiit  creditor  of 
this  succeesion,  took  a  rule  on  William  B.  Calhoun,  administrator,  to  file 
an  account  ot  bis  administration,  and  in  default  thereof  show  cause  why 
he  should  not  be  removed.  The  administrator  obtained  a  delay  in  which 
ki  file  hia  aocount,  at  the  expiration  ot  which  he  filed  an  ajc^unt,  which 
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SucceBsion  ot  Calhoun. 

lie  asked  to  bo  tidvertised  and  homologated.  Two  days  thereafter  the 
said  creditor  filed  another  rule  averrlDg  that  the  adminiatrator  had  not 
filed  an  account  ot  his  geetion  as  ordered,  but  a  tableau  of  debts,  and 
praying  that  he  be  now  dismissed  for  not  complying  with  the  order  of 
court,  and  that  mover  be  appointed  administrator  ot  said  succession. 

The  administrator  excepted  to  the  rule  as  irregular,  and  averred  that 
the  action  lor  removal  must  be  instituted  by  petition  and  citation  as  re- 
quired by  law.  The  court  overruled  the  exception,  and  dismissed  tjie 
administrator  on  the  second  day  aft«r  the  rule  was  taktn.  This  was  ir- 
regular, and  in  violation  of  articles  1017  and  1018  of  the  Code  ot  Practioe, 
which  require  that  tbe  removal  ot  curators  and  administrators  should 
be  by  petition  and  citation,  and  the  proceedings  conducted  in  the  usual 
form.    9R350;21  An.  561;22An.  9i. 

The  account,  if  not  full  and  accurate,  should  have  been  opposed  and 
corrected  in  the  usual  manner.  If  there  was  cause  for  the  removal  of 
the  administrator,  it  should  have  been  effected  in  the  manner  prescribed 
bylaw. 

All  the  proceedings  subsequent  to  this  rule  were  in'egular. 

It  is  therefore  ordered  that  the  judgment  appealed  from,  dismissing 
W.  S.  Calhoun  from  the  administratorship  of  tiiis  succession,  be  reversed, 
and  all  the  proceedings  thereafter  annulled,  with  costs. 


Winow  M.  C  Eathbosb  vs.  Pabihh  ov  St.  Jaues. 

TThla  suit  Is  against  the  parleh,  a  jurldWi  parson,  nad  tbe  nppcUaDte  are  third  per- 
sons whQ  claim  that  they  ate  taipayere,  an<l  therefore  bBTeaulnterBBt.  But  they 
liave  tailed  to  allege  or  to  show  that  they  huve  n  poounlary  Interest  In  tbe  suit 
oioeedina  live  hundred  dollars,  and  there  is  no  affidavit  BhovrtOK  that  they  are 
taxpayers.    The  appeal  must  be  dlsmlased. 

APPEAL  from  the  Fourth  Judicial  District  Court,  parish  ot  St,  Jamee. 
Flagg,  J.  Legendre  d:  Pxhi',  for  plaintiff  and  appellee.  Jl  Beauvaig, 
Parish  Attorney,  for  defendant  and  appellee.  Alfred  SontaJt,  8t.  Jf, 
S^ault,  J.  K.  Gaudet,  and  IT.  R.  Winchester,  for  taxpuyeis  and  appel- 
lants. 

■Wylt,  J.  Lucien  Malus  and  one  himdred  and  forty-four  other  per- 
sons, claiming  to  be  taxpayers  ot  the  parish  of  St  James,  appeal  from 
the  judgment  which  plaintiff  recovered  against  the  parish  ot  St  James 
for  seventy-seven  himdred  dollars  and  ordering  a  tax  to  be  collected  for 
its  payment. 

The  motion  of  plaintiff  to  dismiss  this  appeal  must  prevail,  because 
appellants  have  failed  to  allege  or  show  that  they  have  a  pecuniary  in- 
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Widow  M.  C.  fUthbone  vb.  Parisfa  ot  St  Junes. 

totet  ID  th«  Buit  exceeding  five  huadred  dollars.  There  b  no  affldavit 
showing  that  they  are  taxpayers,  and  in  the  petition  for  appeal  they  do 
not  allege  an  appealable  interest 

The  Boit  is  ag^nst  tho  parish,  a  Jnrldical  person,  and  the  appellants 
are  third  peiBons  who  claim  that  they  are  taxpayers,  and  therefore  have 
ID  interest 

It  is  therefore  ordered  that  the  appe^  herein  be  dismissed,  costs  of 
■ppeal  to  be  paid  by  appellants. 


J.  H.  HoFKisa  vs.  Oasth^'aite,  Lewi?,  Miller,  et  al. 

This  la  a  salt  In  ilfimaKes  for  mHliclous  nrreet.  tnlae  ImprlBonmpnt,  and  <?ru«tty 
while  in  prison.  The  evidence  shows  a  probable  cause  lor  Ibe  arrest  ot  the  plain- 
tiff. The  defendiuita  did  nut  prompt  the  treatment  ot  tbe  party  wbllo  In  tho 
"lock-up"  ot  tho  polke  ettttion.  and  lire  not  responilble  tor  It.  nor  liable  in 
damaftes  tor  the  arrest,  he  charged  In  thie  case. 

APPEAL  from  the  Fourth  District  Court,  nariah  of  Orleans.    Lynch,  J. 
^ury  trial.     Simeon  Belden  and  Foley,  for  ptaintifT  and  appellee. 
I/dxitt,  Arom  &  Clintnn,  for  defendants  and  appellants. 

Howell,  J.  The  defendants  have  appealed  from  a  verdict  and  judg- 
nKDt  gainst  them  lor  four  thousand  dollars  for  malicious  arrest,  false 
imprisonment,  and  cruelty  while  in  prison. 

The  facts  are:  On  the  morning  of  nineteenth  February,  18T3,  the 
plaintilT^  Hopkins,  and  his  friend,  Wuescfaer,  called  at  the  store  of  de- 
tHidants,  dealers  in  ready-made  clothing,  purchased  for  cash  a  suit 
each,  worth  together  forty-two  dollars,  each  one  putting  on  the  suit 
bought  by  him,  asked  the  partner  from  whom  they  purchased  to 
»eaA  the  bill  and  the  bundle  cont^ning  their  old  clothes  with  them,  by 
a  porter,  to  their  room  in  the  SL  Charles  hotel,  which  was  done.  The 
patties  went  to  the  olSce  of  the  hotel,  where  the  bundle  was  left  on  the 
wonter,  and  by  request  the  porter  accompanied  the  two  to  the  ofBoe  of 
A.  Hmer  Bader  &  Co.,  on  Carondelet  street,  when  one  of  them  with  the 
potter  remaned  outside  and  the  other  entered  and  wrote  the  following 
note: 

"New  Ohleans,  February  19, 1873, 
"Uessrs.  Garthwsite,  Lewis  &  Miller,  present: 

"Qentlemen~~The  cashier  being  out  at  present,  be  so  kind  as  to  send 
the  bill  at  twelve  o'clock,  or  sooner  If  convenient,  and  oblige  yours,  etc., 
"(Sgned)  CHAS.  A.  WUE8CHER, 

"at  Elmer  Bader  &  Co.,  Carondelet  street" 

This  letter  was  sent  by  the  porter  to  the  defendants,  and  when  re> 
wlTed  they  becwne  suspicious  of  the  good  faith  of  said  parties  sod 
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Hopkins  \B.  Garthn-alte.  Lewis.  Hlllor.  at  aL  ' 

instituted  Inquiries  at  the  ofBce  of  A.  Eimer  Bader  &  Co.,  aud  the  hotel, 
and  learned  that  neither  Hoplcina  nor  'Wu^cher  was  employed  at  the 
one  place  or  stopping  at  the  other,  nor  were  they  known  there.  Where- 
upon one  of  the  defendants  reported  the  matter  at  the  police  head- 
quarters, and  two  officers  were  detailed  to  attend  to  It,  and  who,  an«r 
some  daj-a  search  discovered  the  two  men,  wearing  the  said  suits  of 
dothii^,  on  Canal  street,  arrested  them,  and  caused  them  to  take  off  the 
new  clothes  (as  is  usual  in  such  cases  it  ia  said),  to  foe  kept  for  identiflca- 
tion,  leaving  them  for  a  day  or  more  with  only  their  imderclothing. 
Immediately  after  the  arrest,  one  of  the  defendants  made  the  proper 
affidavit  for  obtaining  goods  under  false  pretenses,  "When  the  new  suits 
ot  clothes  were  about  to  be  taken  from  them  they  were  asked  where 
their  clothing  was,  with  the  view  ot  sending  for  what  was  necessary  for 
them  to  put  on,  and  they  refused  to  give  the  information.  They  re- 
mained two  or  three  days  in  the  lock-up,  and  were  transferred  to  the 
parish  prison,  where  they  remained  about  as  long,  and  were  released 
upon  giving  bonds.  The  case  on  the  affidavit  was  fixed  by  the  recorder 
for  hearing  on  the  eleventh  of  March,  1873,  which  was  after  the  release, 
but  neither  party  appeared,  and  nothing  more  was  done  therein.  The 
day  before  (on  the  tenth  of  March),  the  clothes  bought  by  plwntiff  were 
paid  by  his  uncle.    Tliis  action  was  instituted  on  ninth  April,  following. 

We  think  the  foregoing  statement  shows  a  probable  cause  for  the 
arrest  of  the  plaintiff.  The  defendants  did  not  prompt  the  treatment  of 
the  parties  wliDe  in  the  lock-up  ol  the  police  station,  and  are  »ot 
responsible  for  it,  nor  liable  la  damages  for  the  arrest  ns  cliarged  in  this 
case. 

It  is  therefore  ordei-ed  that  the  judgment  and  v-rdict  in  the  lower 
court  bo  set  aside  and  annulled,  and  that  there  be  judgment  for  defend- 
ants with  eosts  in  both  courts. 

Reheoiing  refused. 

No.  6181. 
Marzeur  E.  Maesh  and  Hcsband  vs.  Julii's  Sevin  axd  Lons  Boxiol. 

In  this  petitory  ni^ion  Ihecviiience  in  support  ol  plnintilft'titlo  is  an  " ftUPKOd  deed 
in  trust,"  wlikli  has  bouu  lost,  and  of  which  tliere  is  no  rei'Ofil.  In  Loulftiima 
this  is  uo  title. 

In  a,  petitory  action  the  plalnlift  munt  rnyivor  entirely  upon  the  atren^h  of  hla  own 
titlp,  and  uot  upon  (he  wenkuess  of  hie  adversary's. 

APPEAL  fi-om  the  Ninth  Judicial  District  Court,  parish  of  Bapides. 
B.ir.  B(Honi«ii,  attomey-at-law,  actingfor  the  district  judge,  recused. 
M.  Ryan,  11'  F.  machnaii,  aud  Jnmes  G.  White,  for  plahitiffe  and  appel- 
lees.   Manmiiii,  for  defendants  and  appellants. 

MoitoAN,  J.    This  ia  a  petitorj'  action.    Plaintiff  claims  the  property  In 
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Haraelie  E.  Haroh  and  Husbaod  vn.  Sevln  and  Bonlnl. 

dispute  by  light  of  succession  bvm  her  father  and  mother.  The  eri- 
dena  in  support  of  her  title  is  an  alleged  "  deed  In  trust,"  which  has 
been  lost,  and  of  which  there  te  no  record. 

hi  Louisiana  this  Is  no  title.  In  a  petitory  action  the  plaintiff  must 
recover  entirely  upon  the  strength  of  his  own  title,  and  not  upon  the 
weakocss  of  bis  adversary's, and  as  the  plaintiff  here  has  shown  no  title 
sbe  must  Buffer  nonsuit. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  Judgment  of 
the  district  court  be  avoided,  annulled,  and  reversed,  and  that  there  be 
judgment  In  favor  of  the  defendant  as  in  ntse  of  nonsuit,  plaintiff  to  pay 
coels  in  both  courts. 

Behearing  refused. 


The  State  of  Loiisiaxa  vs.  Joseph  Richie. 

AbilloF  p.v<:(M>tion  ithk  taken  tn  this  inteci  to  the  rullns  ot  tho  judice  /iqiu>  ndmittlnu 
>>4iildaix  yimra  old  to  teetitv  asainat  tlio  prisoner.  Under  the  lute  of  tourtei-ii 
■  (falLd  will  aolbeprfiuiiieillfi  linve  a  )<u[nnlent  nmJiTHtaiiUlntc  to  be  a  wkneiut. 
and  Iniiulry  ia  madu  by  tbe  iuiUte  to  iiapertoln  his  eaiiaeily  to  lio  sworn,  and  hi« 
admlsBlon  or  rejoctlon  must  depend  upon  the  s^und  dlsocetiup  oC  the  iudRf. 
The  law  flies  no  preelse  age  when  the  witness  elinll  bo  excluded.  In  the  present 
owe  Ibe  district  judge  examined  the  rhlld  and  eiinsidered  him  ot  siiWclpnt 
underetaadiDZ  to  be  Hiroru.    Xo  reouon  Is  shown  why  his  ruliluc  should  In' 

APPEAL  from  the  Fourteenth  Judicial  DtstriH  Court,  parish  of  Rich- 
land. Bay,  J.  Criminal  case.  II'.  M.  IhlU,  Distrli't  Attorney,  jii-ii 
le}»..  and  A.  P.  Fielrl,  Attorney  General,  for  plaintiff  and  appellee.  Tlwx. 
H.  Clark;  for  defendant  and  appellant. 

Ltdeliso,  C,  J.  The  defendant  was  indicted  for  the  crime  of  man- 
slaughter and  was  convicted  aud  sentenced  to  impriaonment  at  hard 
labor  in  the  Penitentiarj-,  He  hos  appealed.  A  bill  of  exception  was 
taken  to  the  ruling  ot  the  judge  a  quo  admitting  a  child  six  years  old  to 
testily  against  the  prisoner.  Two  reasons  are  given  why  the  evidence 
should  not  have  been  received — because  it  was  impossible  (or  a  child  so 
yom^  to  understand  the  nature  of  an  oath;  and  because  in  consequence 
ol  the  youth  of  the  witness  defendant  was  deprived  of  tho  opportunity 
to  croBS-eiamine  him. 

It  is  not  a  fact  that  no  child  sis  yeara  of  age  can  understand  the  nature 
of  an  oatb.  Greenl.  on  Evidence,  vol.  1,  see.  367,  aays:  "  On  the  other 
hand,  it  Is  not  unusual  to  receive  the  testimony  of  children  under  nine, 
Mul  sometimes  even  under  seven  years  of  age,  if  they  appear  to  be  of 
sufficient  underatunding;  and  it  has  been  admitted  even  at  the  age  of 
Ave."    See,  also,  Roscoe's  Crim.  Ev.  94. 
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BMM  ve.  Blchle. 

Under  the  age  of  fourteen  a  child  will  not  be  presumed  to  have  a  sufH- 
olent  understanding  to  be  a  witness,  and  inquiry  ia  made  by  the  judge  to 
ascert^u  hie  capacity  to  be  sworn,  and  hla  admission  or  rejection  must 
depend  upob  the  sound  discretion  of  the  judge.  The  law  fixes  no  pre- 
(■ise  age  when  the  witness  ahall  be  excluded.  Id  the  present  case  the 
district  attorney  examined  the  child  and  considered  him  of  sufScient 
understanding  to  be  sworn.  We  can  not  imagine  why  the  witness  could 
Dot  lie  cross-examined  by  the  defendant;  In  fact,  it  appears  he  was  cross- 
examined  by  the  judge- 
It  is  therefore  ordered  that  the  judgment  of  the  lower  court  be 
affirmed  with  costs. 


The  State  of  Lothsianjl  va.  I>.  R  Fendebson. 

The  court  Is  urged  bj'tlio  oounsol  fur  the  dctandant  to  take  judicial  coeoizantv;  of 
tbe  fact  that  at  the  time  the  vnlnd  jury  vblcb  found  the  bill  of  Indirtm^nt  In 
this  case  was  Impaneled  Judtra  Brauetin  was  prosldlott  Id  the  court,  and  that 
he  was  not  thea  judtre  of  the  coDrt.  but  wM  Illegally  acCIcK  under  appointment 
from  Judffe  Atoaha,  tho  prealdioK  jud>™.  This  i^n  not  be  ilooe.  ThlsiHjart  has 
no  leeal  meana  of  knowlDR  whuther  Jud^e  Atocha  prsaided  In  bis  hjufI  OD  that 
day  or  not,  oven  if  the  grand  jury  was  impaneled  before  Judite  BrauBho  \raa 
leccaJly  appointed  judge  of  that  court:  nor  can  this  court  tell  irlifn  the  grand  jury 
was  impaneled.  The  tact  which  counsel  wishes  this  court  to  assnme  as  true 
should  have  been  shown  In  some.lecal  way  by  the  record.  If  It  be  afaot. 

APPEAL  from  the  Superior  Criminal  Court,  pariah  of  Orleans.  Braughti, 
J.  Criminal  case,  John  McPhel'm,  District  Attorney,  and  A.  P.  Field, 
Attorney  General,  for  plaintiff  and  appellee.  J.  X.  Hoggius,  for  defend- 
ant and  appellant 

LuBEUNo,  C.  J,  On  the  twelfth  of  May,  1875,  the  defendant  was  in- 
dicted tor  murder,  and  the  indictment  was  duly  filed  in  the  Superior 
Criminal  Court  of  New  Orleans,  of  which  G,  H,  Braughn  was  then  judge. 
He  was  regularly  tried,  and  on  the  twenty-sixth  of  May,  1875,  the  jury 
returned  a  verdict  of  "guilty."  In  due  time,  the  defendant  was  sen- 
tenced to  suffer  the  penalty  of  death.  A  reprieve  was  granted  by  the 
Governor  to  enable  defendant  to  obtain  a  writ  of  iiahfoB  corpu»;  and 
after  a  careful  consideration  of  tbe  application,  relief,  under  that  writ, 
was  refused  by  this  court.  Then  a  suspensive  appeal  from  the  judge- 
ment of  the  court  a  qua  was  obtained. 

There  is  no  motion  for  new  trial,  no  bill  of  exceptions,  and  no  aselgn- 
inent  of  errors  in  this  record.  Nor  have  we  been  able  to  discover  aoy 
error  in  the  proceedings,  as  exhibited  by  the  record  before  us,  which  Is 
not  alleged  to  be  defective,  but  which  is  duly  certified  by  the  derk  to  be 
a  full  and  complete  transcript  of  the  record,  proceedings,  and  judgment 
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State  \-s.  FoiiderBon, 

iu  the  ease.  "Under  these  circiimatances,  this  court  cnn  not  rovereo  the 
iudgment  appealed  from. 

The  counsel  for  defendant  hoe  urged  the  court  to  take  judicial  cogni- 
zimce  of  the  fact  that  at  the  time  the  grand  jury  which  found  the  bUl  of 
Indictment  in  this  case  was  impaneled  Judge  Braughn  was  presiding  In 
the  court,  and  that  he  was  not  then  judge  of  the  court,  but  was  acting 
under  an  appointment  fiom  Judge  Atoclia,  the  presiding  judge.  This  we 
ixa  not  do.  "W'^  have  no  legal  means  of  Itnowing  whotJicr  Judge  Atocha 
preaded  in  his  court  on  tliat  day  or  not,  even  if  the  grand  jury  was  im- 
paneled before  Judge  Braughn  was  legally  appointed  judge  of  that 
wurL  Nor  can  wo  toll  ic/ien  the  grand  jury  was  iiiipauoled.  The  tact 
whii-h  counsel  wish  us  to  oeaumc  as  true  should  have  been  shown  In  somo 
legal  way  by  this  record,  it  it  be  a  tact. 

It  ia  thoretore  ordered  that  the  judgment  of  the  lower  court  be  of- 
Armed  with  costs. 


Isaac  F.  Biley  vs.  J.  Okcar  Howell. 

.L«the  upp.'nl  was  tnkcn  wltlUn  twelve  months  from  the  acrvloe  of  noUw  of  the 
judgment  c»ii Or miiuc  n  UefBult  agalDSt  thoderendant.  it  was  in  time  lor  ndevolu- 
live  n|>|iRnl. 

Tb>f  aiipeal  bond  wns  kIvi'd  in  fsvor  of  John  B,  Lanier,  his  ht-ire,  etc..  and  it  aupcare 
rri>iu  the  ccrtiflmtt'  to  tha  transorlpt  ne  well  as  from  the  doi^uments  filed  and  the 
nrders  at  i-nnn  tliroiighout  the  record  that  Lanier  was  the  clerk  of  the  court,  «1- 
thouRh  mpntlon  of  the  fft^t  was  not  made  in  the  bond,  probably  on  a'ji^ount  of  a 
oleri'^  error  iii.drawillKthe  instrument.    The  bond  is  !<utne!ent. 

Thf  iiidjfmeut  appealed  from  having  l>eea  rendereil  before  the  eonKtltutlon  of  l§m. 
the  TOurt  below  had  jurisdiction,  althouRh  the  amount  in  dispute,  exclusive  of 
intereflt.  wnE  less  than  tlvo  hundred  dollars. 

Ihopleaot  nresoriptionhavingbeeofUedln  this  court  by  appellant,  on  applloadou 
o(  appellee,  the  cose  will  be  remanded  to  try  the  plea  of  prm^riptloD. 

1  PPEAL  from  the  Fifth  Judidal  District  Court,  parish  of  East  Fellcl- 
A  aoa.  Fn^eij,  J.  T'  F.  Kemoit,  for  plaintiff  and  appellee.  Z>.  C. 
flflfiW  and  CronH  .D  Fipkiiie,  for  defendant  and  appellant 

WiXT,  J.  Apjiellee  mores  t»  dismlsa  this  appeal  on  the  following 
grounds: 

Firat— The  amount  in  controverey  being  less  than  five  hundred  dol- 
kn,  rj-cUisice  of  iiifefCtif,  the  district  court,  under  article  eighty-flve  of 
die  constitution,  was  without  jurisdiction,  and  therefore  this  court  is 
without  jurisdiction. 

Second— The  appeal  was  not  token  within  one  year  from  the  time  the 
judgment  was  rendered,  as  required.    0.  F.  593. 

Third— The  appeal  bond  has  not  been  eieeutod  in  the  name  of  the 
clerk,  as  required  by  arUde  575,  C.  P. 
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The  juriadiotion  of  this  court  as  fixed  in  article  seventy-rour  of  the 
constitution  extonds  to  appeals  in  all  dvil  cases  "  where  the  matter  in 
dispute  shall  exceed  five  hundred  dollnrs."  •  •  *  And  it  has  long 
been  held  that  the  principaJ  and  interest  added  at  the  time  of  judicini 
demand  constitute  the  matter  in  dispute.  22  An.  Ill,  125;  12  An.  87;  10 
An.  170;  7  An.  109;  2  An.  793,  911;  5  E.  90;  1  R  25;  12  L.  156;  1  N.  a 
138.  In  this  case  the  principal  is  $497  25,  and  interest  accrued  at  the 
time  of  judicial  demand  exceeded  tn-o  hundred  dollars.  This  court  there- 
fore has  juriadiolion,  although  the  court  a  qua  was  without  juriadietion 
ratione  materice,  because  in  the  unamblgu'.us  language  of  article  eigrhty- 
flve  of  the  constitution  "the  district  court  shall  have  orlgtnal  juriadie- 
tion in  all  ci%il  cases  where  the  amount  In  dispute  exceeds  five  hundred 
dollars,  exchisive  of  inte^-est."  And  here  the  amount  exclusive  of  inter- 
eat  is  less  than  five  hundred  dollars,  although  with  interest  added  at  the 
time  of  Judicial  demand  it  exceeded  seven  hundred  dollars. 

As  the  appeal  was  taken  within  twelve  months  from  the  Beriice  of 
notice  of  the  judgment  confirming  a  default  against  the  defendant  it 
was  in  time  for  a  devolutive  appeal,  and  tliere  is  no  force  In  this  objec- 
tion.    2D  An.  212;  22  Au.  90. 

The  bond  was  given  in  favor  of "  John  S.  Lanier,  his  heirs  and  assigns, 
etc,"  and  it  appears  from  the  certificate  to  tlie  transcript  as  well  as  from 
the  documents  CQed  and  the  orders  of  court  throughout  the  record,  that 
John  S.  Lanier  was  the  clerk  of  the  court.  The  devolutive  appeal  bond 
for  fifty  dollars  was  in  favor  of  a  |Kfraon  who  was  clerk  of  the  court, 
^though  mention  of  the  tact  was  not  made  in  the  bond,  probably  on 
account  of  a  clertcal  error  in  drawing  the  instrument.  "Wc  think  the 
bond  sufficiently  complies  with  article  575,  C.  P.,  and  that  it  is  good. 

On  the  merits,  we  find  that  the  court  below  was  without  jurisdiction 
ralioiie  materiw,  the  amount  In  dispute,  exclusive  of  interest,  being  less 
than  Ave  hundred  dollars.  Article  eighty-five  of  the  eorstitution;  Ba- 
deoux  vs.  Blake,  24  An.  184;  22  An.  459.  Consequently,  the  judgment 
herein  is  an  absolute  nullity.  . 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  onnullrvl, 
and  that  the  suit  be  dismissed  at  the  costs  of  the  appellee  in  both  courts. 


Os  Reheabiso. 

LiTJELiNG,  C.  J.  In  the  former  opinion  and  decree  in  this  case  the 
court  fell  into  tlie  error  of  fact  of  supposing  the  judgment  had  been 
rendered  by  the  district  court  organized  under  the  constitution  of  18*58, 
and  the  court  was  misled  by  the  brief  of  counsel.    The  fact  is,  the  judg- 


NEW  ORLEANS,  MARCH,  1876.  881 

Biler  VB.  Howell. 

nent  appealed  Irom  was  rendered  in  Jiine,  1867,  and  the  court  rendering 
the  judgment  had  jurisdletlon. 

The  plea  ot  prescription  has  been  ffled  in  this  c:;urt;  and  on  the  ap- 
ptiadon  of  appellee  the  caae  vrUl  be  temanded  to  trj-  the  plea  of  pre- 
scription. 

It  is  therefore  ordered  and  adjudged  that  the  case  be  remanded  for 
the  purpose  ot  trying  tbc  plea  of  prescription. 

Eoweil,  3.,  recused. 


Elvira  Horton  asd  Hi'sbaxd  vs.  W.  C.  Ci'tlek, 

The  teat! mon)-  shane  tuLtlRfactariir  that  the  plnintlft  has  held  contlauouslT  the  DOtc 
Bp-in  whleh  the  ciortaneo  was  predieotcd,  and  Ihe  same  on  whleh  she  proceniled 
rfn  rzertdita:  It  ie  olso  clear  IhBt  she  wsa  not  n  party  to  thp  prowcdlnc  br  which 
it  la  prelpnded  that  snld  mortKOse  was  eriuml.  and  that  she  knevr  nothlnt;  of  it. 

Tbt;  mortgnee  conlaina  thn  pact  df  mm  aUfiiaiido,  which  cnnLiles  the  hold.T  ii(  thu 
mort«iizB  to  proceed  asnlnst  the  property  into  whosn  hiinds  soever  It  may  have 
passed,  unless  byaomsaTt  oradmlBsion  she  has  lost  her  rlglil  to  ttals  remcdir- 

Tlitre  is  no  force  Id  the  inten'cnor's  plea  that  such  an  admission  orestoppi-!  r"- 
sulU  from  a  certain  suit  instituted  in  tho  Soconil  District  diurt  by  tlio  plulutifT  .| 
la  the  matter  ot  the  Bueoeialoti  of  fteott.  The  case,  it  secniK.  wns  tried  nnd  di^ 
cided  against  the  plaintiR,  anew  trioJ  vms  granled.  the  suit  was  diseoutlnuRil. 
and  the  present  one  [jrouttht.  Thore  was  then  m-thini;  like  an  Dilnilsslou  of  nny 
sortmade,  or  act  d''ne,  which  barred  the  right  of  the  plalutiff  to  proci-ed  now  in 
the  nuuiner  in  wbleh  she  has  proeecded. 

istothojudRment  deeroeiac  tho  erasure  ol  plniDtifTB  mnrtaoKC.  It  was  olitnini'd 
IhrouKh  frnudolont  meana.  and  Is  therefore  without  eflTPct.  Tin-  i)lainti(r.'<  rii;lif 
icerenolcoaipromlBodby  these  prDCcedinga.  which  lyero, as  toiler.  reilHfevnWoB 

Thai  the  intervener  shoald  be  protected  as  nn  Innocent  third  pureliaser  who  wra 
shielded  by  the  mortlcnfie  eertillcat"  at  tie  timi'  ho  purchased  ean  B"nre»ly  Ik- 
n>n«Kl«l.  where,  as  Id  this  case,  the  effpft  of  the  protectiou  would  In'  in  ilentr"y 
tie  rijthts  of  the  holder  of  tho  mortgage,  who  was  entirely  Iniioi-i'nt  ■>/  nil  I'lirll- 
cipilion  in  the  acts  whleh  exposed  the  intervenor  to  hnwand  Injury. 

Utmsbeenfrotiuently  held  that  a  mortftage  certlUcale  Isonlyucrn'o/Mei^tTidence 
or  the  facts  stated  la  It.  The  mortKaKeo  may  show  that  tho  mnrtKiwo  '■erlill-uf 
isimtrnc;thnt  the  recorder  acted  on  InsuRlelent  evldeneeior,  ineBBPot  ernwiin' 
b!  jodcraent. that  he  was  notopftrty  to  the  action  brouitht  or  prr"-ei>dliuts  inrti- 
tutedto  canee!  his  mortsage.  In  such  coses  the  mortKSBC  cxisti  uniuipair/d, 
ei-cn  aealnst  the  ipnocent  vi-odec  who  has  bought  on  the  fniOi  of  a  certificate 
that  there  was  no  morteaae  on  the  property. 

Sol  ODly  were  the  proceodioBS  in  the  Second  Diatrlet  Court  to  eroae  the  plaintillM 
mort^ace  not  biodlnc  on  her.  because  she  wna  not  a  pnrly  tlle^el(^  but.  turtlier- 
mare.thatcourt  was  without  jurisdiction  to  adjudicate  opoQ  her  rift hts.  it  heInK 
■  court  of  merely  probate  juriadlctEoa. 

APPEAL  from  the  Sixth  District  Couit,  parish  of  Orleans.     Sawin; 
3.  E.  D.  White,  for  plaintiffe  and  appellees.    11'.  B.  Koontz  nnd  Jnnu-K 
Linyan,  tor  the  third  opponent  and  appellant. 

T.,LUFERBo,  J.    This  is  a  proceeding  via  exfciitira  to  enfoi-cc  tho  pay- 
nent  of  a  note  for  forty-e^ht  hundred  and  fifty  dollars  with  interest, 
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aeoui-ed  by  special  moitgage  on  certain  property  in  the  city  of  New  Or- 
leans. The  act  of  mortgage  containa  the  clause  ile  mob  almtando.  The 
defondnDt  being  absent,  a  curator  was  appointed  to  represent  him.  Otto 
Tiiouian,  the  intervenor,  ecjoined  the  execution  of  the  process  on  sev- 
eral grounds: 

rii-st^That  he  is  the  bona  fide  owner  of  the  property  upon  which  the 
mnrtgnge  wns  sought  to  be  enforced,  having  bought  it  from  G.  Marks, 
l)y  act  before  A.  Pitnt,  notaiy,  on  the  twelfth  ot  April,  1673,  to  which  act 
was  annexed  a  certificate  of  the  recorder  of  niorl^ages  showing  there 
were  no  mortgages  against  the  property. 

Sncnnd— That  Uie  note  sued  on  had  been  legally  compensated,  tlie 
mortgage  securing  tiie  same  canceled,  and  ite  iuserlptjon  erased  prior  to 
his  purchase  under  a  decree  of  the  Second  District  Court  for  tlie  parish 
of  Orleans,  validly  rendered  in  the  matter  of  the  suci'cssion  of  G.  H, 
SfOtt. 

Third— That  the  effect  of  the  erasure  was  that  the  property  passed  to 
him  unincumltered. 

Fourth — That  plaintiff  by  judicial  admissions  mode  in  a  suit  by  them 
instituted  in  the  Second  District  Court  under  No.  36,552  of  the  docket 
were  estopped  from  proceeding  to  enforce  their  pretended  mortgage  by 
ex(>eutorj-  process,  and  must  exercise  their  rights,  if  they  have  any,  by 
the  hypothecaix  action. 

Fifth — That  plaintifb  were  not  bona  fide  owners  and  holders  of  the 
note  sued  on. 

To  this  intervention  a  general  donial  was  pleaded  by  the  ori^nal  plmn- 
tiffo,  with  a  prayer  only  tor  the  dissolution  of  the  injunction  with  dam- 
ages. 

The  issue  thus  made  was  tried  and  the  Injunction  was  dissolved  with- 
out damages,  and  the  intervenor  appealed.  In  this  court  he  pleads  the 
prescription  of  one  year  in  bar  of  the  plaintifTa  suit.  The  controversy 
in  this  case  is  between  the  plaintiff  and  the  intervenor. 

It  appears  that  on  the  eighteenth  of  January,  186R,  Wyatt  C,  CuUer 
borrowed  ot  Mrs.  Elvira  Lamb,  widow  ot  Geoi^  H,  Scott,  the  sum  of 
S4850,  for  the  paj-ment  of  which  he  gave  the  note  sued  and  secured  its 
payment  by  mortgage  on  the  property  now  claimed  by  Intervenor  as 
lun-ing  been  purchased  by  him  free  from  incumbrance.  In  July,  1872, 
Cutler  filed  in  the  Second  District  Court  an  application  to  administer  the 
estate  of  George  H,  Scott,  deceased.  Hie  application  wos  opposed  by 
the  public  administrator,  who  obtained  the  administration.  An  inven- 
tory was  made,  and  Cutler  declared  at  the  making  of  it  that  "  to  his  per- 
sonal knowledge  the  deceased  left  a  sum  of  from  five  to  six  thousand 
dollars;  that  a  part  of  that  sum,  S4%0,  was  invested  in  a  mortgage 
granted  by  him  in  favor  of  Iauiu  Lamb,  widow  of  George  H.  Scott,  by 
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act  before  the  recorder  of  Jeffereon,  dated  tenth  January,  1868."  Upon 
this  declaTBtJon  the  appraisers  valued  the  mortgage  at  &1850.  Cutler 
subsequently  took  a  rule  against  the  administrator  to  show  cause  why 
he  should  not  be  recognized  as  a  creditor  of  the  estate  in  the  sum  of 
$4871  64.  The  rule  was  made  absolute,  and  Cutler  recognized  as  a 
creditor  of  the  estate  for  $3153  87,  with  interest.  The  nest  Btep  taken 
by  Cutler  was  by  rule  upon  the  public  administrator  and  the  recorder  of 
mortgages,  in  which  he  alleged  that  being  a  creditor  of  the  suceession  of 
Scott  in  the  sum  of  93225  81,  and  being  Indebted  to  the  succession  in 
the  sura  ol  84872  86  secured  by  mortgage,  the  two  amounts  were  jwo 
tanlo  compensable;  that  be  had  paid  to  the  administrator  the  sum  of 
$1617  IK,  the  difference  between  the  said  amounts,  and  therefore  that  the 
mortgage  against  his  property  should  be  canceled.  The  Hcrvice  of  this 
rule  was  accepted  by  both  the  recorder  and  the  administrator.  It  was 
made  absolute,  and  a  decree  rendered  and  signed  directing  the  erasure 
of  the  inscription  of  the  mortgage. 

The  hinge  upon  which  this  controversy  will  turn  is  the  determining  the 
character  of  this  proceeding  and  settling  upon  its  legal  effect 

The  testimony  shows  satisfactorily  that  the  plaintiff  has  held  continu- 
oiBly  the  note  upon  which  the  mortgage  was  predicated  and  the  same 
on  which  she  proceeded  rla  exectitiva.  It  Is  also  clear  that  she  was  not 
a  party  to  the  proc'eeding  by  which  it  is  held  the  mortgage  was  erased, 
and  that  she  knew  nothing  of  it.  8be  produces  a  number  of  Cutler's 
letters  in  which  he  treats  with  her  as  the  holder  of  the  note,  remits  her 
the  interest — some  of  the  letters  having  been  written  and  one  of  the 
payments  of  interest  having  been  made  after  he  had  procured  the  order 
of  erasure  from  the  Second  District  Court  She  shows  clearly  how  she 
obtained  the  money  she  loaned  to  Cutler,  when  she  got  it,  and  by  what 

The  inteirenor  contends  that  the  pr'jperty  having  been  acquired  by 
Mm,  be  should  have  been  proceeded  against  But  the  mortgage  contains 
the  pact  de  non  alienaixlo,  which  enables  the  holder  of  the  mortgage  to 
proceed  against  the  property  .into  whose  hands  soever  it  may  have 
passed,  unless  by  some  act  or  admission  he  has  lost  hia  right  to  the 
remedy.  And  here  on  the  part  of  the  intervener  it  is  contended  that 
such  adnaission  or  estoppel  results  from  a  certain  suit  instituted  in  the 
Second  I>istrict  Court  by  the  plaintiff  against  Scott's  succession  and  Cutler 
to  have  "the  seeming  decree  of  theflfteenth  of  October,  1872,  recognized 
as  abaolutely  nut!  and  void  ab  imtlu.  The  case,  it  seems,  was  tried  and 
decided  against  the  plaintiff,  a  new  trial  granted,  when  the  suit  was  dis- 
continued and  the  present  suit  brought  The  question  seems  to  be,  was 
the  mortgage  l^ally  erased?  We  think  it  was  not  There  was  beyond 
doubt  fraud  practiced  in  procuring  the  pretended  emsure.    The  facts 


SUPREME  COUKT  OF  LOtllSIANA, 


Elvlrft  Hortnu  und  Hneband  vs.  Cutlur 


Vieforc  advertetl  to  make  it  dear.  There  is  nothing  in  the  proceeding 
talton  in  the  Second  District  Court  by  the  plaintiff  that  in  any  way 
recognized  a  third  owner  of  the  property  or  in  any  manner  recognized 
the  illegal  decree  of  erasure.  There  was  then  nothing  like  an  admission 
of  any  sort  made  or  act  done  which  barred  the  right  of  tlie  plaintiff  to 
proceed  in  the  manner  in  which  she  haa  proceeded.  Fraud  vitiates  every 
tiling  with  which  it  is  commingled.  The  judgment  decreeing  the  erasure 
of  the  mortgage, being  poncoctcd  and  obtained  through  fraudulent  inenits 
was  mthout  effect.  The  plaintifTs  rights  were  not  eompromitted  by 
these  proceedings,  which  were  us  to  iier  res  inter  alios  actn.  Tliat  the 
intervenor  must  be  protected  as  an  innocent  tliird  purchaser,  shielded  by 
the  mortgage  certificate  at  the  time  he  purchased,  can  scarcely  be  con- 
ceded, where  ns  in  this  case  the  effect  of  the  protection  would  hn  to  de- 
stroy the  rights  of  a  party  on  the  property  acquired  and  held  in  good 
faith,  and  who  was  entireiy  innocent  of  all  participation  in  the  at-ta 
which  exposed  the  lutenxnor  to  loss  and  injury.  A  mortgage  certificate, 
it  haa  been  frequently  held,  is  only  prima  facie  evidence  of  the  faots 
stated  in  it  20  An, 424,  and  authoiities there  citedi  "The  mortgagee,"  it 
is  there  said,  "  may  show  that  the  mortgage  certifteatoia  unti'ue,  that  the 
recorder  acted  on  in  a  uffldejit  evidence,  or  in  ease  of  erasure  by  judg- 
ment, tiiat  he  was  not  a  party  to  the  action  broi^ht  or  proecodinga 
instituted  to  cancel  his  mortgage.  In  such  cases  we  think  the  moitgage 
exists  unimpaired  even  against  the  innocent  vendee  who  has  bought  on 
the  faith  of  a  cortifiiiite  that  there  was  no  mortgage  on  the  property. 
In  this  opinion,  as  to  the  effect  of  an  illegal  or  unautiiorized  erasure,  we 
fully  concur.'' 

We  come  to  the  conclusion  that  tho  decree  of  the  district  court  waa 
properly  rendered. 

Judgment  affirmed. 


Os  Rehearing. 

Wyly,  J.  After  i-e-argument  of  thia  ca-=e,  and  on  further  consideration 
thereof,  we  have  concluded  that  our  first  judgment  herein  was  correct. 

Tho  proceeding  in  the  Second  District  Court  to  erase  the  mortgage 
owned  by  plaintiff  was  not  binding  on  her,  because  she  was  not  a  party; 
fuithermore,  that  court  was  witiiont  jmisdietion  to  aiijudicate  upon  her 
lights,  it  being  a  coiu-t  of  merely  probate  jurisdiction.  The  wrongful 
ci-asure  of  plamtifTs  mortgage  did  not  impair  her  rights. 

It  is  therefore  ordered  that  our  former  judgment  herein  remain  undis- 
turbed. 
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Srn-ESiiox  or  Aire  Asdehson.     On  'Rxtle  fob  Sale  of  Pbiiperte. 

Tii>-ui'T?^-:..nr.(  Bentim  oliiflint^  iiuUtmciit  iwainat  Hie  au^vi'^rtimi  at  AmlpiBun, 
nnilttro'lBVSthcrPsftcr.  without  niithorlty  uf  i-nurt  ami  on  his  ..bh  rr-^ii'iiiHlliIl- 
ilr.  tlie  oilmiDltttralor  at  the  sui^-eHslun  o[  Bvntun  trnosferreil  or  rntlier  siicnnl 
n  iirivat,'  a:i  traiistiTvIns  wild  jiniKiuont  to  JlnntBomcry  &  Ik'l.iny.  uHonuij-a-iU- 
hiw.  ffh"  were  (TPillloni  ft  the  suo'i'ssion  of  Bciit')n  (or  i>r"[i'*i:i>ii:il  aiTv[".'>i 
iTD.lprpJ,  Subsoil ueatlr.  Moiibcomory  A  Delnny  tank  a  rule  '>n  Ihe  nilminiRlrn- 
[or  ut  iht;  «ui.'Ci-B$)uii  ot  AnJcrHOD  to  oudiih-I  him  to  aell  (jruiivctr  nnil  pur  thhi 

Th-iciiiilnl-trstiir.il  thesuwMwicn  of  Beiitun  lnti'r\-pnil.  nll.'iriiiR  Ihe  inviiliitilj-ot 
tbotrnn^tcr  bo  had  mudo.  iirnyliiKto  b"  roooatil)!.->(l  thu  nmicrof  thf  traiiHt(<rri-<l 
tiiJiclii  .'lit.  and  pray'lni;  that  thi'  iidmlufslriLtor  of  tli-.<  Aud.-rHnu  bui':  'luiiun  li.> 
"■iiniir'llp'd  to  sell  prop,Tty  and  imy  it. 
Th"  adniiDtslniior  it  the  Aader«»n  siict'<>»«ion  in  hix  ri'i<lv  ib-niinl  thnl  the  [ilnln- 
t:iT>  in   ule  woru  tliH  lo^cal  on-iii':-ii  uf  tliu  judsmout.  niid  alli-in'd  that  :i  xtiil  !».>- 
l'>Bi;i''l til  till' iiuoi'-iBlon  ot  Ib-ntoii. 
Th"  .Mun  (1  ij-n  ivrre-tly  deelilnl  that  the  trnn^fiT  to  plnJntllTs  in  riilf  wiis  nut  valid, 
nnil  that  lb'.-  iuUxini'nl  BRaiiutt  the  .\nd>^rHon  sueceHHlon,  nlli';;i:d  to  In  traiiH- 
frr  ■.!,  -i:il  r.'miilni-il  thi>  i.j-..TiiHty  ■)(  the  Benton  nurfe*sl''n. 
71ial  ohji-"!  t)i<-  nitniinifitnitor  of  the  Aiii1i.'rHi>n  itii(-e<<s.!oD  faa  hr.ve  In  mipi'idlnK. 
nibff  tliun  to  obtain  ndolnyin  n.'ttllnK  the  auceenslon.  <^ii  not  b.-  L"'reeived;  for 
b-'il  "'sinit  d'.'ny  tho  iudHpWiv'i'H.  ami  Ibe  i-iijrt  Ijelow  nyr^vil  ivith  hl»  iiili-Kiv- 
tlrinll')iUlh"iudiini>:ntnKQiiiat  (be  Huti'CfiHlon  he  ri'pri'Hi'utH  HtUl  bi'loii;;^  to  tht< 
B-'nliin  ga<tt»*inn. 
It:<e<|uiLllylui.-<i.i-|i[vh'-iu>ililL>H'lir  LeviPrewctt.an  alleenl  eredit'jr  ot  the  Denton 
sill- ■.— =:.m and  nn  lmer«'nor  \a  thiB suit.  »eekn  relief  l>j-  nni".''il  tnun  th;'  jii.U:- 
rnen!  in  fav^r  of  thnt  Buee'iwicm.  whieh  is  lookinit  to  the  re-f.vry  of  f  iinils  to  he 
(lislri  linled  nteuoff  the  erwlltoru  thereof,  of  irbleh  he  Is  one.    The  ndiiiinistrator 
"I  t!i'> Bi-nruD  sui-CL'(e:oD  U  the {^jmiiion  OKont  ot  all  thn  eriillio.H.  Livl  PrcwL'tl 
:n"lu.li~l.  H-bo  U  thon'tore  without  inteniit  in  this  lltiKntion. 
ABtnU>>nti.'ODlery  A  Uelony.  thi!  prntendeil  transferees  ot  thejudsnient.  from  their 
aduiifisiin  in  Iho  n.'i.'ord  and  trom  the  iirivate ai>t  of  tran^if'T  iiiiidi'  by  llx-  aitmlQ- 
I'lnitir  without  autliurjty  of  eoiirt.  if  Hearly  foll<m-a  Hint  tli^'y  hn™  no  Hem- 
lihinw'of  titlPtosoidjndBiuent.    Tpcm  tholr  irtvn  sbovrliu;  they  ore  not  entitled 
W.  relief. 
I  PPEAL  from  the  PnriBh  Court,  pnrish  of  Cnni)ll.    ilosa,  J.    Mvnt- 
A.  gimwnj  £■  Dvlony,  pcrsoually,  plaintiffs  in  rule  mid  appeUuute.    E. 
S.  Farrar,  lor  the  same.    J.  11'.  Moiitnoii't'ry,  lor  the  aduuuistrator  of 
tbe  Beutoa  aiiccoasion,  inter^'enor  and  appellee.    Leonard  £  Keiineibj, 
for  the  admiuistrator  ot  the  Auderson  sucueesion,  appellant,  and  for  Levi 
Prewett,  intervener  and  n])pellant. 

Wilt,  J,  On  the  sixth  of  June,  1874,  the  aiiecession  of  Warren  M.  Benton 
obtained  judgment  for  §823  (W  ngainsl  tlie  suceeesion  ut  Amy  Anderson, 
and  two  doya  thereafter,  without  authority  of  CLmrt  and  on  liis  own  re- 
spoDsibility,  the  administrator  of  the  siieeession  of  Benton  transferred, 
or  rather  sigued,  a  private  aet  tratiafeiTing  aaiil  judgineut  agaiuat  the 
aiireeesion  ot  Andereon  to  Hontgomery  &  Delony,  attorneya-at-law, 
who  were  creditora  of  the  aucet'ssioii  of  Benton.  Jlontgomory  &  De- 
lony  subaecniently  took  a  rule  on  E,  K  Anderson,  the  admmistrator  of 
the  siieeession  of  Amy  Anderson,  to  eompel  liim  to  sell  property  and  pay 
tbia  debt. 
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SueecBsion  of  Amy  Andprson. 

Tho  administrator  of  the  succession  of  Benton  intervened,  ullegiog  the 
invalidity  of  the  transfer  of  said  judgment  which  the  succession  of  Ben- 
ton obtahieil  against  the  succession  of  Anderson,  and  prayed  to  be  reot^- 
nizcd  as  the  owner  thereof,  and  that  the  admiaistiutor  of  the  sucoesaioii 
of  Anderson  be  required  to  aell  property  and  pay  it. 

The  atlmiuiatrator  of  the  Buecesslon  of  Anderson  excepted  to  the  rule. 
on  the  ground  that  the  Judgniout  sought  to  be  collected  belonged  to  thi- 
eucceesion  of  Benton,  and  had  not  been  legally  trwislerrcd  to  plaiutffl^  In 
nile,  Montgomery  &  Delony, 

Levi  Pi-ewett,  claiming  to  be  a  creditor  of  the  succession  of  Benton, 
sought  to  intervene,  and  was  not  permitted  to  do  so  by  the  judge. 
Wc  think  the  court  did  not  err  In  refusing  tho  intervention,  because,  on 
his  own  showing,  he  woe  without  interest  to  interfere  in  the  proceedinft 
to  collect  a  debt  from  the  succession  of  Anderson,  The  ruling  of  thf 
court  was  coiTect,  although  the  reason  given  was  not  the  proper  one. 
We  think  the  judgment  of  the  court  recognizing  the  succession  of  Ben- 
ton as  tho  owner  of  rho  judgment  in  question,  and  requiring  the  admin- 
istrator of  the  STiccession  of  Anderson  to  sell  property  and  pay  it,  was 
correct 

Plaintiffe  in  nde,  whose  demand  was  refused,  the  administrator  of  the 
succession  of  Anderson,  the  defendant  in  rule,  and  Levi  Prewett,  the  al- 
l^fed  creditor  of  the  succession  of  Benton,  whose  right  to  intervene  ivna 
denied,  hove  all  appeiiied  from  the  judgment  of  the  court  a  qua. 

What  object  tho  admiulstrator  of  the  succession  of  Anderson  had  in 
taking  an  appeal,  other  than  to  obtain  a  delay  in  settling  the  auccessiijii 
under  hb  administration,  is  nut  perceived.  He  does  not  deny  tiiat  tlio 
succession  he  represents  owes  the  amount  of  the  judgment  sought  to  be 
collected.  And  as  the  court  agreed  with  him  in  the  objection  act  up  tliat 
the  judgnjent  stiii  belongs  to  the  succession  of  Benton,  we  can  not  per- 
ceive that  he  is  entitled  to  i-eliet  from  tlie  judgment  requiring  him  to  aoM 
property  and  pay  the  judgment  to  the  administrator  of  tlie  succession  of 
Benton.  And  why  Levi  Prewett,  an  alt«^d  creditor  of  the  socceesion  of 
Benton,  should  seek  relief  by  appeal  from  tho  judgment  in  favor  of  that. 
succession  looking  to  the  recovery  of  funds  to  be  diatrlbuted  among  the 
creditors  thereof,  we  can  not  iniagihe.  The  administrator  of  the  succes- 
sion of  Benton  Is  the  common  agent  of  all  the  cro.iHors.  Levi  Prewett  in 
eluded,  it  he  is  one.  He  is  without  interest  in  this  litigation,  and  can  not 
be  relieved. 

Montgomery  &  Delony,  the  pivtended  transferees  of  the  judgment 
which  the  sueccsaion  of  Benton  recovered  from  the  succession  of  Auder- 
Bon,  now  sought  to  be  collected,  con  not  be  relieved ;  by  their  a'iniisslon 
in  the  record  and  the  private  act  of  transfer  made  by  the  administnttwr 
without  authority  ot  court,  they  have  no  semblance  of  title  to  the  judg- 
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SnocMsion  of  Amy  Anderson. 

iD»t  wfaicti  tho  sacc«8sion  of  BeatoD  recovered  against  the  suoccssion 
of  AnderBon.  Thefr  right  to  enforce  the  ju<lgiDent  was  oppoeed  by  the 
admlDistrator  of  the  auccession  of  Anderson,  and,  upon  their  own  show- 
ing, they  are  not  entitled  to  relief.  The  intervention  of  the  auooecsion  of 
B»ton  is  not  like  the  Intervention  of  the  commissioners  of  the  Mer- 
chants' Bonk  in  the  ease  of  Erwln  vs.  Lowery,  1  An.  276,  where  the  In- 
terrenor  was  not  allowed  in  the  probate  court  to  raise  the  question  as  to 
the  title  ot  the  notea  in  the  litigation  between  plaintiff  and  defendant,  the 
court  being  of  opinion  that  a  court  of  ordinary  Jurisdiction  was  the 
pri^MT  tribunal  to  determine  his  title  to  the  property  he  claimed.  Here 
aronrtof  ordinary  jurisdiction  had  rendered  the  Judgment  In  favor  of 
the  succession  of  Benton  against  the  succession  of  Audi^rson,  and  it  was 
tills  judgment  In  favor  of  the  intervenor  that  is  sought  to  be  enforced  by 
him. 

The  motion  to  dismiss  the  appeal  Is  denied. 

Judgment  afBnned. 


SUe\'  E.  Pradat,  Widow   A.  W.   Nohceoss,  ^^s.   Maroabet  C.  Leo.uik 
AND  John  C.  Leoabe. 

This  is  asoEtK^lDst  the  principal  nnd  surety  on  an  ADPCnl  hnnd.  In  vrhitrli  plalotift 
rtalniH  Jamduen  wtainst  botli  principal  and  bu  rfty  for  upwurd  of  one  tliouannd 
<)olIan>,  the  iud;;iount  ae  to  thn  surely  lu  bo  satlsflod  upon  the  payment  uf  Si.\ 
hoadred  dollars,  the  amount  of  tho  bond. 

Tb-re  is  not  In  thla  oaiM3  an  improiHir  cumulation  ol  dJBtinct  causi.'H  of  action 
Wralnsl  di  ftp  rent  dcleniiants.  The  causa  o(  action  as  aaninst  tho  oriulnnl  do- 
tendnnt  islhedamaite  sulTpred  by  plnlntifT  by  reaBon  of  her  b"1ni{  deprlvi.-d  of 
het  property.  As  agninst  Iho  other  defendant,  the  cniisj  of  aetion  is  the  bond 
vhi?h  wiiseivea  to  respond  to  tho  value  taxed  In  aaid  bond,  of  tho  property  of 
«h!ch  (the  had  been  deprived  the  use. 

II»rG  la  no  force  In  tho  defendants'  pica  that  plaintiff,  bavins  obtained  a  writ  of 
diiir.niai.  ab^ut  the  propriety  of  which  a  dispute  is  still  p'^ndin?.  oan  do;  pru- 
es;J  in  aa  action  for  dnmaces  and  m  the  appeal  bond :  that  one  ot  two  reme- 
diM  was  Bubject  to  hor  choice,  but  that  she  can  not  mvall  here.'lf  ot  both.  Jude- 
ment  vaa  slven  Kjaluat  the  original  defendant  for  Illegal  ddontlon  ot  property, 
teidjudKm'^Dt.to  effect  thesuspension  of  which  the  bond  was  si  v.'Q.  was  affirmed. 
Eiecatlon  Issued  thereon,  and  the  sheriff  returned  the  writ  ansatisHed.  The 
TOrMy'B  liability  then  nttnohed. 

hi«cmteaded  that  the  value  o(  the  property  is  not  establixhed.  and  therefore  that 
th"  netloii  must  fnlL  But  the  value  ot  the  property  was  fixed  in  the  bond,  and 
Ibia  is  suDI'ienL 

APPE-tL  from  the  Fourth  Judicial  District  Court,  parish  of  Ascension. 
Flngff,  J.    Jamea  D.  AHgustln  and  Morr'm  Mark.i,  for  plaintlft  and 
appellee.    NicliolU  £  Frtgh,  for  defendants  and  appellants. 

MoBGAH,  J.    Plaintiff  sued  the  defendant,  Margaret  C.  Legare,  in  the 
parteh  court,  claiming  to  be  the  owner  of  certain  tumituro.    There  wo« 
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Mury  E.  I'milnl  vh,  Mnignret  C.  Lefiore  and  John  C.  Lngam. 

judgment  In  her  fuvor.    From  this  JuJgmont  a  euspeneive  appeal  was 

taken  to  tlie  dtetriL-t  court.  John  C.  Legaro  was  surety  on  the  appeal 
bond.  The  bond  was  (or  six  hundrt'd  liollarB.  The  conditioas  of  tho 
bonil  wore  thftt  whereas  "  Margaret  C.  Legare  has  this  day  obtained  a 
suapcnaivn  appeal  from  a  final  Judgment  rendered  against  her  and  in 
favor  or  Widow  \.  W.  Korcross,  administratrix,  and  in  her  personal  right, 
deeri'oiiig  lier  to  bo  the  owner  of  certjtin  property  now  in  the  posseseion 
of  your  app'-'^iiant,  to  witi  luroiture  valued  at  the  sum  of  threo  hundred 
imd  Si'vcnty-Qve  dollars  and  costs  in  tlie  suit  No,  309  of  the  doelcet  of 
tho  honorable  palish  eourt  of  tlie  parish  of  -Vsoonsion,  and  signed  on 
the  twonty-llflh  day  of  Oetnbor,  1873,  this  bond  is  ^ven  as  security 
that  tlio  abovc-bounden  appellant,  Murgaret  C.  Legare,  sboll  prosecute 
her  said  a'f'li-..':il,  and  that  she  shall  satisfy  whatever  judgment  maybe 
renilerei  against  her,  or  that  the  same  shall  be  satisflcd  out  of  the  pro- 
i-Oi'ds  (if  tho  sale  of  her  estate,  real  and  personal,  if  she  be  cast  in  her 
apjieul,  otherwise  that  the  said  — — ,  her  surety,  shall  bo  liable  in  her 
pluce." 

The  judgment  of  the  parish  court  was  affirmed  by  tho  district  eourt. 
Thereupon  plaintiff  iustitutoJ  this  siiit  in  the  district  court  against  the 
principal  and  surety  on  the  appeal  bond,  in  which  she  cltdnis  damages 
agamst  both  principal  and  surety  for  upward  of  a  thouwod  dollars,  the 
judgment  us  to  tho  surety  to  bo  satisfied  upon  tho  payment  of  six  hun- 
dred dollars,  the  amount  of  the  bond. 

There  was  judgment  against  the  principal  and  surety,  in  itolido,  tor 
thrcEj  hundred  and  seventy-five  dollars,  together  with  all  costs  ol  the 
suit  in  which  the  bond  was  given,  and  the  costs  of  appeal.  Upou  the 
question  for  damages  a  nonsuit  was  ordered. 

Defendants  severally  excepted  to  the  petition  ou  account  of  its  vague- 
ness and  generality.  It  seems  to  us  that  the  eseeption  wa«  projierly 
overruled.  Tho  cause  of  action  is  sot  out  with  sufficient  distinctiiess. 
They  then  excepted — 

First --That  there  was  n  nonjoinder  of  proper  parties  plaintifls;  oDil, 

Seeond — That  there  was  a  misjoinder  of  parties  defendant  and  an  iai> 
proper  eumulation  of  distinct  causes  of  action  against  different  defend- 
ants. 

We  do  not  see  wherein  there  was  a  nonjoinder  of  proper  parties  plain- 
t!fb.  This  suit  Is  instituted  by  the  same  party  and  ui  the  same  capacity 
that  the  suit  out  of  which  it  springs  was  institute,!,  and  we  do  not  see 
w'jo  else  there  was  a?  plaintiffs  to  join  in  it  Seifher  do  we  see  an  im- 
proper cumulation  of  distinct  causes  of  action  against  different  defend- 
ants. The  cause  of  action  as  against  the  original  de'endant  is  the  dam- 
ago  suffered  by  the  plaintiff  by  reason  of  her  being  depiivcd  of  her 
property.    As  against  the  other  defendant,  tlie  oatise  of  action  is  tho 
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Mnrv  £.  Prndat  vs.  Uuirearet  C.  Lesun'  nn  J  Jtihn  C.  I>'t;an-. 

bond  which  was  given  to  respond  to  the  value  of  the  pi-oiivity  fixed  in 
the  bond  of  which  tho  plaintiff  had  been  deprived  the  use. 

In  this  court  defendants  filed  the  peremptory  oxeeption  that  plaintllTs 
petition  discloses  no  cause  of  action.  But  the  causo  of  action  ri;Mts,  we 
tiuDk,upon  the  grounds  just  expreesed. 

The  next  question  argued  is  whether  or  not  a  pritH'ii)al  on  an  apjical 
bond  can  be  sued  on  the  bond  ? 

The  suit  as  against  Miu  M.  C.  Lc^re  Is  not  on  the  appeal  bond,  prop- 
iTlyspeaking.  She  is  sued  for  damages  arising  from  au  nil egeil  illegal 
JetMition  and  use  of  ceitain  property  chiimed  by  tho  plaintiff.  It  is  not, 
tlierrfore,  nec^aary  to  answer  the  question  pi-opoundcd. 

The  nest  question  presented  is,  does  plaintiff's  petition  diseliiao  any 
muse  of  action  against  John  C.  Legarc,  tlie  other  dcfcudaut,  an  «ui-ety 
nn  the  appeal  bond  ?  The  argument  is  that  in  order  to  rei^over  against  a 
surety  on  an  appeal  bond,  tho  face  of  tho  papers  niiwt  aflinnatively  show 
that  aJ]  the  necessary  steps  have  been  tal;en  t'>  cnferco  payment  against 
the  principal;  that  an  execution  must  be  shown  U>  have  been  issued  and 
returned  unsatisfied,  and  that  until  these  steps  have  been  taken  no  caufiu 
<if  a^ion  esjsta  against  the  surety. 

After  the  judgment  appealed  from  the  paiish  couit  was  nfflrmeil  by 
the  (iiatrict  court  eiecutton  Issued.  Tho  sheriff  retin'ncd  the  writ,  saying 
that  he  was  unable  to  find  any  of  the  articles  of  furniture  dcseribed  in  " 
the  writ  ot  possession,  they  not  having  been  pi-oduc-d  by  delc^ndants. 
ThpQ  plaintiff  issued  a  writ  of  d'n^rbifjaif,  the  eseeution  "f  which  was 
prohibited.     Then  this  suit  was  iustituteJ. 

Now,  tho  defendants  say  that  article  035  of  the  Coile  of  Practice  pro- 
vides that  if  tho  party  who  has  been  comlcmued  to  deliver  an  object  con- 
ceals it,  or  earrlea  it  out  of  tho  jurisdiction  of  the  court,  so  that  the  sheriff 
can  not  seize  it,  the  party  in  whose  favor  the  judgment  was  rendered 
ihall  have  the  choice  either  of  instituting  an  action  for  damages  or  ot 
lumpelling  a  specific  execution  of  the  judgment  by  obtaining  a  seques- 
tration of  his  other  property  until  ho  has  sntisfled  it;  and  that  article 
53G  of  the  Code  of  Practicj)  provides  that  when  the  judgment  orders,  not 
the  delivering,  but  tho  doing  or  retraining  from  something  apecifted  In 
it,  the  party  condemned,  on  demand  made  by  the  sheriff  ihat  he  shall 
■'ompiy  with  it,  refuses  or  neglects  to  do  so,  and  this  refusal  or  neglect 
appears  by  a  certificate  of  the  sheriff,  the  party  in  wlioso  favor  tlie  judg- 
mmt  was  rendered  may  obtain,  on  motion,  an  order  to  distrain  oil  the 
property,  movable  and  immovable,  of  tho  party  who  la  in  default,  imtil 
he  shall  have  fully  satisfied  the  judgment.  And  defeuilants  say  that 
having  obtained  a  writ  of  dhtringax,  about  the  propriety  of  which  a  dis- 
pute is  still  pending,  plaintiff  can  not  proceed  in  an  action  for  <!amages  and 
on  the  appeal  bond;  that  one  of  two  remedies  was  subject  to  her  choice, 
but  that  she  could  not  avail  herself  of  both. 
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As  we  have  before  said,  the  suit  as  against  the  oiigiDol  defendant  is 
for  damages  caused  by  her  illegal  detention  of  the  property,  and  b, 
therefore,  distinct  from  the  suit  in  which  the  title  thereto  Is  set  up.  As 
to  the  surety,  her  obligation  Is  flsed  by  the  bond.  The  Judgment,  to  ef- 
fect the  suspension  of  which  the  bond  was  given,  was  afllnned.  Eieca- 
tioq-issued  thereon,  and  the  sheriff  returned  tlie  writ  unsatiBfied.  Tlie 
surety's  liability  then  attsK-lied.  It  Is  contended  that  the  value  of  the 
property  Is  not  established,  and  therefore  tho  action  must  fail  The 
value  of  the  property  was  fixed  in  the  bond,  and  this  is  sufficient.  The 
judgment  was  for  the  amount  designated  in  the  bond,  three  hundred  and 
seventy-five  dollars,  with  the  costs  of  suit  In  the  original  aetlou.  THk 
judgment  was  correct. 

Judgment  affirmed. 

Rehearing  refused. 


Gebvais  asd  Eomais  Schlater  vs.  Ed.  J.  and  Andrew  H.  Gay. 

On  thp  trial  of  the  mbc  a  (jucstion  arose  (is  to  whether,  In  esHniBtlnK  thednmsgi^ 
tho  value  ot  thp  timber  cut  down  OQ  the  land  ol  the  plalDtJffS  should  be  eHtlmUed 
by  the  price  of  timber  of  thnt  quality  Ot  the  time  it  was  eut.  whoa  prlL-ea  rannoil 
below  the  avuraiiu  rate,  or  whether  an  averaKO  of  several  ycare  shoulil  be  taken. 
The  rullwt  of  the  court  below,  refusing  to  admit  evldenoe  ot  the  price  of  timber 
durlnr  other  years,  was  correct.  The  value  of  the  timber  at  the  time  it  was  felled 
should  determine  tho  nmouut  ot  loss  HUHtaiBOd  by  (he  owners  ol  it. 

Under  the  state  of  fiiPts  preseulcd  in  this  cnao,  defendant  should  be  held  reeponal. 
ble  for  tho  acts  ot  hia  omployees. 

APPEAL  from  the  Fifth  Judicial  District  Court,  parish  of  Iberville. 
Dfw'mg,  J.  Samuel  Maltheiva,  for  plaintiffs  and  appellants.  jBarrmc 
<e  Pope,  for  defendants  and  appellants. 

Tauapebro,  J.  The  plaintifb  sue  the  defendants  for  the  value  ot  one 
hundred  and  ninety-five  cypress  trees,  alleged  to  have  been  felled  by 
them  on  lands  belonging  to  plalntifEs,  and  a  part  of  the  timber  so  jcut 
down,  removed,  and  converted  to  the  defendants'  use,  the  remainder 
being  left  on  the  ground  to  decay  and  become  useless.  The  plaJntlffe 
aver  their  damages  to  be  eleven  hundred  and  fifty  dollars,  the  value  of 
the  one  hundred  and  ninety-flve  trees,  and  the  further  sum  of  three  hun- 
dred and  fifty  dollars  as  general  damages  to  the  phmtation  from  the 
destruction  of  so  large  an  amount  of  valuable  tunber  growing  upon  it 

The  defendants  excepted  to  being  Joined  in  tho  same  suit,  as  they  were 
not  alleged  to  be  co-trespassers;  that  from  the  allegations  it  would  ap- 
pear that  each  is  charged  with  the  commission  of  a  separate  and  distinct 
act  of  trespass,  and,  there  being  no  pri^■ity  all<^ed  between  them,  they 
were  Improperly  joined  in  the  same  suit. 


NEW  ORLEANS,  MABCH,  1676.  341 

SohlnCer  \-b.  Oay. 

The  court  austdined  the  eiception,  but  reserved  to  tho  plaintiflB  the 
riglit  to  amend  by  striking  out  the  name  of  one  of  the  detLTidants,  The 
amendment  was  made,  and  the  suit  proceeded  against  Edward  J.  Oay 
alone.  He  answered  by  general  denial.  He  spednUy  denied  tliat  he  or 
any  person  employed  by  tiim  caused  the  plaJDtifTa  dainiige;  that  ail  em- 
ploj-ees  engaged  by  him  to  deliver  cypreaa  trees  at  his  saw-mill,  on  the 
Woodland  plantation,  were  employed  under  contract  at  a  stipulated 
price  per  1<:^,  to  be  paid  on  deliveiy  at  his  saw -mill,  the  defendant  liavin^' 
no  oontrol  or  superin  ten  deuce  over  aueh  employees;  that  it  was  under- 
stood tbey  should  cut  timber  on  bis  land,  and  he  specially  cbargcd  them 
not  to  cut  timber  elsewhere;  tliat  if  these  emidoyecs  have  ti^espassed 
upon  the  pMntilfe'  land  defendant  is  not  responsible  therefor. 

The  judgment  of  the  lower  court  condemned  the  defendant  to  pay  the 
plftintiffe  nine  hundred  and  seventy-flve  dollars,  with  interest  at  five  per 
cmt  from  judicial  demand,  reserving  to  the  defendant  the  right  to  re- 
move the  timber  felled  down  by  his  employees  from  the  plaintitfe'  lands. 
Tlie  defendant  appealed. 

It  appears  the  parties  to  this  litigation  own  adjoining  ti-acts  of  lund; 
that  upon  the  back  or  swamp  londs  of  both  parties  thei'c  is  a  tine  growth 
of  valuable  cypress  timber;  that  in  187i,  from  tlio  Hickey  crevasse  in  tlio 
levee  of  the  Mississippi,  these  back  lands  were  submerged  by  the  out- 
flowing waters,  and  the  defendant,  Gay,  availed  himself  of  the  opportu- 
Dity  thus  afforded  to  liave  a  quantity  of  cyiircss  timber  cut  and  floated 
ontfrom  his  rear  lands  to  be  sawed  into  timl)er  at  his  saw-mill.  To  this 
end  he  employed  a  man  acquainted  with  the  bu'siness  of  rafting  timber 
to  go  into  his  rear  lands  and  cut  cypn^ss  timber  and  float  it  to  hb  saw- 
milL  The  marks  and  lines  showing  the  boundary  between  his  lands  and 
those  of  the  plaintiffs  were  covered  by  water  and  could  not  be  definitely 
known  under  the  drcumatanees  existing.  Gay,  the  defendant,  it  apjiears, 
instructed  hia  employee  to  be  careful  and  cut  trees  only  on  tlie  lands  of 
bis  employer,  but  gave  him  no  other  information  in  regard  to  tiie  division 
line  than  by  exhibiting  to  him  Ponel's  map,  and  explaining  from  ttiat  how 
lus  lands  lay  in  reference  to  those  of  the  plaintiffs.  His  son  was  afterward 
sent  out  into  the  swamp  to  see  about  the  employee,  and  he  was  met  by 
two  men  who  were  acquainted  with  the  locality,  and  one  of  them  in- 
formed liim  that  he  thought  they  were  cutting  timber  ou  the  plaintitfe' 
land.  Thereupon,  in  reply  to  a  question  by  the  employee  as  to  what  he 
should  do,  the  reply  of  the  son  was  "  cut  away." 

On  the  trial  of  the  case  a  question  arose  as  to  whether,  in  estimating 
the  damagee,  the  value  of  the  timber  cut  down  should  be  estimated  by 
Uie  price  of  timber  of  that  quality  at  the  time  it  was  cut,  when  prices 
ranged  below  the  average  rate,  or  whether  an  average  of  sevei-al  years 
honld  be  taken.    A  bill  of  exceptions  was  taken  to  the  ruling  of  the 


342  SUPREME  eOURT  OF  LOTJISIAUA, 

Schlater  va.  Oar. 

court  refusing  to  admit  evidence  of  the  price  of  timbor  during  other 
yeai-8. 

Wo  think  the  ruling  correct.  The  value  of  the  timber  at  the  time  it 
was  felled  should  dotormlne  the  amount  of  Iobh  sust^ned  by  the  owner 
ot  it. 

We  conclude  the  judgment  of  the  lower  court  does  justice  between  the 
parties.  The  defendant  should  be  held  responsible  under  the  state  of 
/acts  presented  for  the  acts  of  his  employee. 

It  is  therefore  ordered  that  the  judgment  of  the  low-;rcourt  be  affirmed 
vrith  costs. 

Eehenring  refused. 


St.vtc  of  Loi'isiAs.i  EX  BEL.  P.  A.  Si>mo:;s  et  al.  vs.  J.  F,  dk  VABOis 

Et  AL. 

IntbJBBuit  under  the  Intruxion-lnto-ollli'!  n~t[nrth'' nffl'ies  of  ninynl  and  council- 
mfin  ot  Sntphit'ichw,  the  defendants  cx("iit^;l  1 1  th"  jurisdiption  ol  the  iKinrt 
Bnd  10  til-?  Imnroper  jilnder  o(  pnrlicB,  ct^. 

The  plea  tn  the  judRdk-tU>uHh(iu]d  have  been  maintalnotl  astotliosutt  utalnat  the 
eouuci linen.  There  la  no  paj  ntlni'hed  to  said  oflleo,  ftnd  nothine  to  abow  that 
the  ntnouut  in  dli'pule  n»  tosaldolTlce  (txcceda  five  hundrod  dullora. 
'  It  is,  however.  dilTTent  ra  to  thP  ofllL-e  ot  mayor.  It  la  allesnd  and  provodthat  thr 
term  ot  oIBec  lu  dlapute  Is  elKlitcen  montlis  and  thn  aalary  fa  four  hundred  dol- 
lars per  milium,  mnkinc  the  amount  In  dlaputesl.t  hundred  dollars.  This  court 
therefore  has  jurisdiction  as  to  that  portion  ot  tho  Isiue. 

APPEAL  from  the  Twelfth  Judicial  District  Court,  parish  of  Winn. 
TaVwfi'vm,  J.  Jury  trial.  D.  B.  Gorham,  District  Attorney.  J.  3f. 
B.  Tiicl.Tr,  tor  piniiitifb  and  appellants.  Jack  &  Pierson,  S.  M.  Bi-iaii, 
for  defendants  find  appellees. 

LiDEUSG,  C.  J.  Tliis  is  a  suit  under  tho intrusion-into-offlec  act  for 
the  offices  of  mayor  and  eouncilmen  of  Natchitoches. 

Tho  defendants  exce]>ted  to  the  jurisdiction  of  the  court  and  to  the 
improper  joinder  of  parties,  etc. 

We  think  the  plea  to  tho  juris  Jlction  of  the  lower  court  should  have 
been  maintained  as  to  the  suit  against  the  eouncilmen.  There  ia  no  pay 
attached  to  said  ofTici',  and  nothing  to  show  that  the  amount  in  dispute 
as  to  said  office  excuods  five  hutidreJ  dollars.  It  is,  however,  diffcreot  as 
to  the  office  of  mayor.  The  allegation  and  proof  is  that  the  t«rm  of 
office  in  dispute  is  eighteen  months  and  the  salary  is  four  hundred  dol- 
lars per  annum,  making  the  amount  in  dispute  six  hundred  dollars.  On 
the  merits,  the  proof  shows  that  the  relator,  Simmons,  is  entitled  to  tho 
office  of  imiyi.ir  of  Xateliitoches. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  verdict  of  the 
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jury  be  set  aside,  that  the  judgment  of  the  district  court  be  reversed, 
and  that  there  be  Judgment  dismissing  the  demand  of  the  State  and  the 
rdatore  lor  the  offices  ol  coundlmen,  with  costs  of  the  lower  court ;  anrt 
tliat  there  be  judgment  in  favor  of  the  State  and  relator,  Simmons,  de- 
treeing  him  to  be  entitled  to  the  office  of  mayor  of  the  city  ot  Natchi- 
tochcB,  and  for  coete  in  both  courts, 
Behearing  refused. 


No.  5617.  ^  3„ 

Oeobqi:  C.  Benrah  vs.  Pabibh  or  Gabroll.  n  $ts 

dlWMO 

Ewsnse  the  oertidrtit*  of  thfl  clerk  doeH  not  stntp  tbot  the  tranBrrlpt  TOntiilnM  nit 

Ihrprorfrdingm  hod  la  Bald  suit  In  tho  uourt  lielow.  it  1b  nopaus  i  for  (llBmiHsini; 

the  MpeAl-   IB  Is  not  Imputable  to  the  appellant,  and.  there  belaft  no  BumfeatloTi 

o[  aar  BpeHflc  DruceedlnsB  that  are  omitted,  there  IB  noetouad  fora^ontlnii- 

■Doe  to  sappi;  any  detect. 
That  thts  appenl  wna  takea  and  Ib  prosecuted  aKalost  the  wiflhes  ot  the  allneed  ap- 

pellsnt.  ae  shown  by  the  aflldavlt  of  plalntltTa  couoBtd.  coo  not  ba  tnkAP  into  eon- 

ildecatloQ :  said  alDdnTlt.  tor  tbc  purpose  for  which  It  Is  offorcd,  belnc  orlfflnnl 

CTldenoe. 
It  the  police  iarr  wnre  without  authorltr  to  issue  the  warrants  sued  on.  they  w«re 

without  authority  to  bind  thii  parish  by  coufcssinic  judsment  lor  Ihclr  amount. 
In  Ibis  case  the  evidence  does  not  show  that  the  debto  for  which  the  warrants  are 

aliened  to  have  iaeucd  wore  teeularly  created,  and  that  ineaQs  were  provided  fur 

ihpir  pnyment  aa  reaultvd  by  law. 

APPEAL  from  the  Thirteenth  Judicial  District  Court,  parish  of  Car- 
roll. Hough,  3.  Leonard  ■£  Kennedy,  for  plaintiff  and  appellee. 
i'.J'.M>jiIgo>nert(,  District  Attorney  pro  teni.,  for  defendant  and  appel- 
lant 

On  IiIoiion  to  Dismse. 

HowzLL,  J.  PlalntlfT  Instituted  this  suit  upon  several  parish  warrants, 
SBking  judgment  for  the  aggregate  amount  thereof,  with  It-gal  interest 
from  their  respective  dates.  The  parish  through  the  district  attorney 
pro  ieni.  answered  denying  any  indebtedness  to  plaintiff  as  sot  forth, 
and  averring  that  the  warrants  sued  on  were  Issued  without  authority  of 
law ;  that  If  the  police  jury  contracted  any  debt  in  favor  of  j)laintlPf  or 
any  former  holder  of  said  warrants  the  parish  is  not  bound,  because  thi- 
ordinance  creating  the  debt  did  not  provide  the  moans  of  paying  the 
same ;  that  no  consideration  for  said  warrants  inured  to  the  parish  ;  and 
that  they  were  procured  by  a  fraudulent  combination  between  plaintiff 
and  a  majority  of  the  police  Jury. 

Subsequently,  plaintiff  filed  an  amended  petition  averring  that  uertain 
of  the  warrants  described  hi  the  original  petition  were  issued  to  Benham 
and  Leonard  for  rent  of  the  courthouse  and  public  offices  owned  by 
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them ;  one  of  said  warrants  was  Issued  to  D.  B,  Gorham  lor  salar;  as 
district  attorney  pro  teni.;  others  to  one  J.  W.  Boise,  for  building  a 
bridge  ;  one  to  H.  W.  Tyler,  for  buildlug  anotlier  bridge ;  and  that  they 
\vere  issued  pursuant  to  law  and  in  accordance  with  regular  ostiniates 
aud  ossossmcnts,  imd  all  ovidence  just  and  valid  claims  against  the  par- 
iah o[  Carroll.  From  a  judgment  in  lavor  of  plaintiff  for  a  part  of  his 
claim  this  appeal  ia  prosecuted. 

A  motion  is  made  to  dismiss  the  appeal  on  the  grounds — 

Firs^-Becauso  the  certiflcate  of  the  clerk  does  not  state  that  the 
transcript  contains  "all  the  proceedings  had"  in  said  suit  in  the  district 
court. 

T)iis  is  not  a  cause  for  dismissing  the  appeal,  as  it  is  not  imputable  to 
the  appellant,  and,  there  being  no  su^^tion  of  any  specific  proceedings 
that  are  omitted,  there  is  no  ground  for  a  continuance  to  supply  any  de- 
fect 

Second— Because  the  appeal  was  taken  and  is  prosecuted  against  the 
wishea  of  the  alleged  appellant,  as  shown  by  the  annexed  affidavit  of 
plaintifTs  cuunael. 

We  can  not  entertain  this  affidavit  for  the  purpose  for  which  It  is 
offered,  being  original  evidence. 

Third — Bocauaa  the  judgment  was  confessed'In  the  lower  court  by  de- 
fendants. 

There  is  in  the  record  an  ordinance  of  the  police  jury  purporting  to 
have  been  adopted  after  the  Institution  of  this  suit,  and  after  the  defense 
was  set  up,  and  confessing  judgment  in  this  suit  tor  the  amount  claimed. 
.  If  the  police  jury  were  without  authoritr  to  issue  the  waiTants  sued 
on,  they  were  without  authority  to  bind  the  parish  by  confessing  judg- 
nient  for  their  amount  Such  action  would  be  taking  advantage  of  ille- 
gal or  usurped  authority,  which  courts  of  Justice  can  not  sanction.  The 
lower  court  aeems  not  to  have  rt^orded  the  alleged  confession. 

The  motion  is  denied. 

On  the  Mkbits. 

We  must  regard  the  suit  as  one  upon  the  warrants  of  the  pariah 
niid  within  the  ruUng  in  the  cases  of  Edwards  vs.  Parish  of  Bossier, 
24  An.  457,  and  Sterhng  vs.  Parish  of  West  Feliciana,  26  An,  59.  But 
it  considered  as  founded  on  the  amended  petition,  the  evidence  does  not 
show  that  the  debts  were  regularly  created  and  means  provided  for  their 
payment,  as  required  by  law.    R.  S.  2786. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed 
and  the  demand  of  plaintiff  dismissed  with  costs  in  both  courts. 
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Xnehinnn  vs.  LpBlnni?. 
No.  6227. 
Mrs.  a.  Xachm.is  va.  G.  L^laxc,  Shehiff,  m  \l. 

Tbe  proii^rtv  soizoil  ytaa  mortgiuriHl  by  the  plnintllTs  liuKbnnd  tri  the  ooizitib-  (Credit- 
ors on  tho  ttrenty-sixth  ot  Mnrch,  leae.  Tbo  plalnlllTs  judsnicnt  afiinlBst  hor 
hQabanJ  -xea  rendered  on  the  eighth  ot  Julr.  lata.  The  liiisband  ciinvcj-oil  tho 
fi»me  property  to  his  wife  OD  the  ninth  of  August,  jmii),  in  unynicnt  of  hcT  judK- 
meut  neaiosC  him.  H^re  eleven  months  elnpaed  after  thn  rendition  of  the  jilnln- 
ti(r«  judgment  agftiosl  her  husband  liefore  auj-  move  wiis  miiUn  to  enforee  it. 
Uere  than  one  yenr  before  the  itindltion  of  her  judgment  tier.  Iiusband  hod  been 
osnerof  tbe  hoaseB  and  lots  be  convpyed  to  her  in  iinirinent.  to  the  exlcnt  ot 
their  vnlue,  ot  the  jndemonl  rendere<l  neninst  him.  Tlien;  in  ui>  r.>aaon  why  the 
•lalioii  ni  paieiiifiil  could  not  have  tiiva  mdilo  at  oni-c.  or  Ot  k-oHt  ivitbin  a  tar 
briefer  MrioJ  ot  lime  than  eleven  miiulha. 

Thmufih  plaintiff's  ]o-!hDS  In  talliiiK  to  eoniply  strictly  with  Iho  Inw  reritilrlnx 
proDipt  and  eoolinuous  proceedlnes  to  enforce  (be  payment  ol  her  jiidjtment, 
11  >d  judgment  hnd  beeome  null  before  tihc  instituted  tbie  Injunetlon  i>ro(yc><liBs. 
ani!  ahevan  at  tbnt  time  wlChoDt  any  Iceailv  OHeertnined  riehta  that  authorized 
lierto  inlertera  in  the  efforts  ot  Ctie  defendants  toenforet'  their  morlKageaKBl net 
llii'  prooerty  in  tiueslion.  The  sale  from  llic  husband  to  tlii'  wife  after  ber  iuds- 
ment  had  Iniwed  was  simply  nidi,  Tliey  wore  then  in  tlii;  same  situntion  thi-y 
were  in  liefore  the  rendition  ot  tliejuilBmcnt,  They  were  not  s^unrnto  in  prop- 
erty, aud  there  WHS  no  judgment  of  tbo  wife  wbleb  the  hu»-band  was  leiiulrcd  to 
satiBly. 

Fur  the  same  reason  she  wn^- wlthont  interest  or  rifcht  to  show  that  the  debt  upon 
which  is  iiredieated  tbe  mortHase  from  her  busbnnd  to  thn  defeodniits  was  paid 
and  eWinM  at  the  time  they  toolt  out  tliclr  order  of  suiaure  and  sole.  It  was  a 
matier  for  the  husband  alone  to  look  to. 

iPPEAL  from  the  Fifth  Judii-ial  District  Court,  pariah  of  East  Baton 
Rouge,  Dewhtij,  J.  T.  it  O.  W.  Bio-fjitu  and  A.  S.  HeiToii,  for  plain- 
lid  and  aiipellant.  E.  W.  Bobn-tiion  and  B.  F.  Jonas,  for  defondaots  and 
appellees, 

TiUAPEHBO,  J.  In  tliis  case  a  married  woman,  alloglng  licrself  to  be 
sfparate  In  property  from  her  husband  by  judidal  docrec,  and  claiming 
to  be  owner  of  two  lots  of  ground,  with  the  buildings  and  improvements 
thereon,  situated  in  the  city  of  Baton  Rouge,  complains  tliat  Meyer, 
Weisa  &  Co.,  merchants  of  New  Orleans,  have  caused  on  order  of  seizure 
and  solo  to  issue  agmnst  the  property  ot  her  husband,  and  ttiat  under 
that  order  the  sheriff  has  seized  her  said  property  and  ndvertiaod  it  for 
»ale.  She  thereupon  applied  for  and  obtained  an  injunction  restraining 
the  aherilT  from  proceeding  to  sell  tiio  property.  In  her  petition  the 
mfo  sets  fortJi  various  grounds  and  reasons  why  tho  property  seized 
ahonld  nut  be  sold.  She  avers  that  tho  note  and  mortgage  given  to 
Me jer,  Deutch  &  'Wdss,  upon  whicli  the  order  of  seizure  and  sale  was 
token  out,  were  not  intended  to  bo  for  an  absolute  indebtedness  to  the 
amoant  of  the  note,  but  were  esecuted  as  a  continuing  guarantee  and 
seeuritj-  for  fului-e  advances  to  be  made  to  her  husband  by  them;  that 
in  truth  and  reahty  the  real  sum  for  wliich  her  husband  was  indebted  to- 
them  has  been  fully  paid  by  shipments  of  cotton  made  by  him  to  hia 
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8ald  merchants,  and  that  he  does  not,  on  aecount  of  said  note  and  mort- 
gage, owe  them  anything. 

She  declares  that,  in  signing  the  mortgage  with  her  husband  and  re- 
nouncing her  legal  rights  en  the  property  mortgaged,  she  did  so  in 
ignorance  of  her  rights;  not  having  them  detailed  and  esplaiued  to  her 
as  required  by  law;  that  she  is  illiterate,  not  knowing  liow  to  write;  that 
she  is  therefore  not  bound  by  the  said  renunciation. 

The  piaintiir  is  met  by  various  exceptions  interposed  by  the  seizing 
creditors.  They  aver  in  their  answer  that  the  pretended  judgiiieut  o[ 
separation  of  property  set  up  hy  the  plaintiff  has  lapsed  and  beeomr 
null  and  without  effect  through  her  failure  to  execute  the  same  witliiu 
the  time  required  by  law,  and  is  without  efffpt,  oven  as  betv.een  the 
parties  to  it;  that  the  effect  of  said  Judgment  on  the  moitgage  recrils 
could  have  no  effect  as  to  the  respondents,  for  the  reason  that  plaiiitiff 
joined  in  the  act  and  specially  renounced  whatever  moilgage  rigVita  or 
other  claims  she  may  have  had  on  tho  property.  Tlioj'  deny  generally 
all  the  averments  of  the  plaintiffs  petition,  and  pray  tliat  the  mju!;cdMi 
be  dissolved,  with  damages. 

The  Judgment  in  the  court  below  was  rendered  in  conformity  with  tiie 
prayer  ol  the  defendants'  answer.  Tho  injunction  wsis  dissolved  with 
ten  per  cent  damages  on  the  amount  enjoined  as  general  damag.s  imd 
special  damages  as  attorney's  fees  in  the  sum  of  5350,  to  l.-e  nx'overed 
ill  solido  against  the  plaintiff  and  her  sureties  on  the  injunction  bond, 
and  all  costs  of  suit. 

Tho  plaintiff  .has  appealed. 

The  property  seized  was  mortgaged  by  the  plaintiffs  iiusband  to  tlie 
seizing  creditors  on  tho  tweuty-sisth  of  March,  136S.  Tho  phintifTa 
Judgment  against  lier  husband  was  rendered  on  the  eighth  of  July,  18C8. 
Tho  husband  convoyed  the  same  pmperty  to  his  wife  on  tho  ninth  of 
August,  1861*,  in  payment  of  her  Judgment  against  him. 

Tho  ease  would  scorn  to  turn  upon  the  question  of  validity  of  the 
wife's  Judgment 

The  article  2428  [2102]  of  the  Civil  Code  provides  that:  "the  separa- 
tion of  propurt3%  although  decreed  by  a  court  of  Justice,  is  n\ill,  it  it  Iiaa 
not  been  executed  by  tho  payment  of  the  rights  and  claims  of  the  wife, 
made  to  appear  by  an  autheatie  act,  as  far  as  the  estate  of  tlie  Imshand 
can  meet  them,  or  at  least  by  a  bona  fide  non -interrupted  suit  to  obt;iin 
payment." 

For  ob^ious  ren-sons  this  "  bona  fide  non -interrupted  suit"  to  olitahi 
payment  and  satisfaction  o(  the  wife's  judgment  Is  imperutive,  and 
nullity  rcauita  from  its  non-observance.  Here  eleven  months  elapsed 
after  the  rendition  of  the  plaintifTs  Judgment  against  her  husbnnil  l)efore 
any  move  of  any  Itind  waa  mode  to  enforce  it.  More  than  one  year  before 
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the  rendition  of  her  judgment  her  husband  had  been  owner  of  the 
houses  and  lota  hecimveyed  tohlawifein  payment,  to  the  extent  of  their 
value,  of  the  judgment  rendered  against  him.  There  is  no  reason  why 
the  dation  en  paiemenl  could  not  have  been  at  onee,  or  at  least  within  a 
tar  Itriofer  period  of  time  than  olcven  months.  We  can  not  but  conclude 
with  the  judge  a  quo  that  through  her  laches  in  tailing  to  comply  strictly 
with  the  law  re<|uiring  prompt  and  continuous  proceedings  to  enforce 
tlie  payment  of  her  judgment,  it  had  become  null  before  she  instituted 
this  injunction  proceeding,  and  was  at  that  time  without  any  l<^ally  as- 
certained rights  that  authorized  her  to  interfere  in  the  eff'irts  of  the 
defendants  to  enforce  their  mortgage  against  the  property  in  tiuestion. 
The  sale  from  the  husband  to  the  wife  after  her  judgment  had  lapsed 
was  simply  null.  They  were  then  In  the  same  situation  they  were  before 
the  rendition  of  the  judgment.  Tbey  were  not  separate  in  property,  and 
there  was  no  judgment  of  the  wife  which  the  husband  was  require;!  to 
satisfy.  For  the  same  reason,  she  was  without  interest  or  light  to  show- 
that  the  debt  upon  whidi  b  predicated  the  mortgage  from  her  husband 
to  the  defendants  was  paid  and  extinct  at  tlie  lime  they  took  out  their 
order  of  seizure  and  sale.  It  was  a  matter  for  the  hiisband  alone  to 
loolc  to.  We  do  not  And  tlie  allegations  of  the  ])Iniiitiff  in  relnticn  to  the  ■ 
instructions  given  her  by  tlie  notary  before  a!ic  signed  lier  renunciati'.m 
of  her  rights  on  the  property  mortgaged  fully  made  out.  Tlic  instruc- 
tions seem  to  be  sufDelentiy  clear  and  cspllcit. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  nllirmefl 
Bitii  costs  in  both  courts. 

Boheartiig  refused.  » 


No.  6186. 
0.  K.  HAH^-El■,  Prauc  Administrator,  vh,  Abraham  Hetman  irr  ai. 

iBoiiuoBtiiins  are  to  be  exftmiocd  in  this  instance:  First— Is  the  d'^i-.'^'  •■!  xhr  [iiii- 
ishtfourt  rendered  (in  the  twenty-oiahlli  ot  Sovrmbrr.  1w!n,  <t,V.;-:i.i:  Ui-  niU>  .r 
the  r>laatatloD  called  Quantieo.  to  be  ret'ardcd  an  an  ordprnf  B>-lKu:f>  nnd  siiln, 
nnd.ir  3o.  was  It  leealljf  issued  ?  fecond— It  not  a  decree  via  e^fr.iiha.  i^i  it  viilid 
«9  nn  order  ot  sale  rendered  upon  the  appliealicm  ut  ercditnr-  f.  i-  tli.'  sni"  ■.f 
PTOprfy  of  thecslate  ot  Linton,  who  was  thn  ownprol  thp  Hfnin«!iid  i.lniilntlr.n, 
lo  par  thprebr  dabta  In  purauannoof  artlelea  usio  and  991  ol  the  LViJ.'  of  i'lnelii'i' .' 

ILe  Dfaycr  of  tho  petition  lor  Iho  aalo  of  the  property  ll.  "  that  the  Iwnds  nod  Ini- 
provemonta  described  In  tho  act  ot  morU-nselm  sold  at  pnblie  nuftlnn  f.irfiish. 
and  thn  proceeds  thereof  be  ratably  divided  amnnic  your  petitioners.''  Then  im- 
mediately follows  the  deularatloii"that  the  petitionere  show  thi'  i.iiurE  lliuC  tht* 
ilewasfid,  Linton,  never  reelded  in  your  parish,  tliat  he  died  durinji  tlif  |iri'-.'iil 

M  allowed  by  law.  (or  all  other  orders,  and  tor  doneral  relief,"    The  oriiT  ren- 
dered by  tho  pariah  judse  was  resiionslve  to  the  prayer  of  the  petit  I'lii, 
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It  is  ImDoSiilble  to  regard  these  pioceedlnRH  ollienvise  tban  an  uttcrlr  null.  Thu 
sacvesBioQ  was  wholly  unrepresented :  tbcro  iras  no  curator  or  admiaUtrator  ap- 
points) lu  administer  it:  no  one  conlraUictorily  with  whom  the  credjlors  ccold 
r^ontost  and  enforce  their  daims.  The  petitioners,  at  the  snino  time  they  prayttd 
lor  a  sale  of  property  of  the  succession  to  pay  their  debts,  ignored  Id  sabstanco 
anil  effect  the  iurisdlctSon  of  the  tribunal  whose  authority  they  invoked  to  ob- 
taiu  the  payment  of  their  claims.  Ko  leeal  effect  can  result  from  procccdinits  so 
illegally  conducted. 

jl  PPEAL  from  the  Ninth  Judicial  Diatriot  Court,  parish  of  Rapides. 
A.  Orvhorn,  3.  E.  J.  Bowman,  tor  plaintiff  and  appellee.  T.  C.  Man- 
ning, if.  Rfinn,  and  James  O.  White,  for  detendaDta  and  appellants. 

Taliaferro,  J.  The  plaintiff  seeks  by  this  action  to  annul  a  judgment 
or  decree  of  the  ]>arish  court  of  the  parish  of  Rapides,  rendered  on  the 
twenty-eighth  of  November,  1868,  at  the  inataneo  of  various  ereditors  of 
Stephen  Duncan  Ltnton,  deceased,  who  prayed  a  sale  of  the  propertj-  of 
his  sufceseion  to  pay  their  eljiims  against  it.  Bj'  tliia  dcL-rec  it  was  or- 
dered that  the  plantation  ealled  Quantico,  under  mortgage  to  these  crodit- 
Di-s,  bo  sold  for  cash  upon  the  requisite  advertLsonicnt  being  made.  In 
conformity  with  this  order,  the  property  was  sold  on  the  second  of  De- 
cember following,  and  adjudicated  to  the  Louisiana  State  Bank  at  the 
price  of  sixteen  thousand  nine  hundred  dollars.  On  the  third  of  Feliru- 
arj-,  1869,  the  Louisiana  State  Bank  sold  this  property  to  Cliivrles  Rob- 
ertson and  Abraham  Heynum  for  thirty  thousand  dollars  "paid  and  to 
be  paid." 

The  grounds  set  forth  by  the  plaintiff  in  tlie  case  before  us  for  annul- 
ling the  sale  of  the  Quantico  property  are  that  the  creditors,  pretending 
to  have  a  mortgage  and  Judgment  affecting  that  property  sued  out  a 
pretended  order  of  seizure  and  sale  from  the  pariah  court  of  the  parish 
of  Rapides,  a  court  without  jurisdiction,  ratione  malerim,  of  the  amount 
claimed,  which  exceeded  eighty  thousand  dollars;  ttiat  In  these  proceed- 
ings the  land  was  unrepi'esented;  that  no  notice  was  given,  as  required 
by  article  735  of  the  Code  of  Practise;  that  the  Louisiana  State  Bank, 
knowing  it  had  no  title,  conveyed  only  such  title  as  it  acquired  by  that 
sale  to  Robertson  and  Heyman,  refusing  to  warrant  a  perfect  tMe,  but 
agreeing  to  return  the  purchase  price  in  case  of  eviction,  with  eight  per 
cent  interest  from  date  of  judgment;  that  under  this  quit  claim  Heymaa 
and  Robertson  are  possessors  in  bad  faith,  and  liable  tor  rents  and  reve- 
nues from  date  of  sale. 

The  Louisiana  State  Bank,  the  Bank  of  Louisiana,  (by  E.  £.  Norton  and 
Ar,  Mlltenberger,  assignees,)  Anna  DeBoigne,  an  absentee,  ropreaented 
by  her  curator  T.  C.  Manning,  Eli  Bush,  and  Charles  Robertson  and 
Abraham  Heyman,  wore  all  made  parties  defendants,  Robertson  ealled 
in  warranty  his  vendor,  the  Louisiana  State  Bank,  praying  that  he  have 
such  judgment  over  against  the  bank  as  may  be  rendered  against  de- 
fendants. 
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The  plaintiff  prays  Judgment  annulling  the  sherifTs  eale  of  the  Quan- 
tico  plantation  under  the  alleged  illegal  order  of  the  parish  court;  that 
all  the  said  jmrties  be  cited;  that  plaintiff  recover  from  Robertson  and 
Hejumn  for  ronts  and  revenues,  epccitying  the  amounts  claimeil. 

Hepnan,  one  of  the  defendants,  it  seems  during  the  litigation  that 
blloired  went  into  bankruptcy.  His  aasignefi  was  cited,  but  made  no 
appearance,  and  is  not  represented.  The  bank  answered  this  call,  dia- 
flaiming  any  right  in  Eobertaon  to  recover  from  it  in  case  of  eviction 
any  thing  more  than  the  amount  he  actually  paid  the  bank,  with  Inter- 

The  defendants  filed  a  peremptory  exception  to  the  right  of  plaintUT, 
as  public  administrator,  to  represent  the  succession  of  Linton,  as  the 
ofQce  of  public  adminiatrator  had  been  abolished  by  law.  This  was 
oremiled.  The  defendants  filed  their  answer  denying  all  the  plaintiff's 
allegations,  and  denying  that  the  parish  court  of  Rapides  has  jurisdictlOQ 
of  the  succession  of  Linton,  who  never  had  a  domicile  in  that  parish.  It 
is  further  allied  that  the  object  of  this  suit  Is  not  to  protect  but  to  in- 
jure its  interests,  the  beliB,  and  creditors.  It  is  also  alleged  that  the 
liehs  of  Linton  have  accepted  his  succession  with  benefit  of  inventor}-, 
and  that  no  others  than  they  can  complain  of  the  Judgment  sought  to 
be  annulled,  there  being  no  other  creditors  concurrent  with  them  in  the 
flrst  mortgage  on  the  property.  They  pray  a  dismissal  of  the  suit  at 
plaintifTs  costs,  and  for  general  relief. 

The  heirs  of  Linton  intervened,  joining  the  defendants  in  resisting  the 
plaintiCTs  demand,  and  pray  that  they  alone  be  allowed  to  represent  the 
saccession,  averring  the  want  of  legal  right  in  plaintlfT  to  represent  it. 

The  judgment  of  the  lower  court  dismissed  the  intervention,  annulled 
the  sale  by  the  sheriff  of  the  Quantico  plantation,  decreed  that  property 
to  belong  to  the  succession  of  Stephen  Duncan  Xjnton,  deceased,  that- 
the  plaintiff's  demand  for  rents  and  revenues  be  rejected,  and,  lastly,  that 
Charles  Robertson,  who  called  hia  vendor  in  warranty,  recover  from  the 
Louisiana  State  Bank  the  sum  of  seven  thousand  eight  hundred  dollars, 
*ith  interest  at  eight  per  cent  per  annum  from  the  final  decision  of  this 
«ase,  with  coats  of  suit.    All  the  defendants  have  appealed. 

hi  this  court  tne  plaintiff  asks  an  amendment  to  the  judgmen'i  by  giv- 
ing hhn  the  value  of  the  rents  o(  the  property,  as  prayed  for  in  hie  peti- 
tioo.  Various  bills  of  exception  are  found  in  the  record,  none  of  which 
He  coosider  it  important  to  examine. 

Two  questions  are  to  bo  considered: 

Firet— Is  the  decree  of  the  parish  court  rendered  on  the  twenty-eighth 
ot  November,  1868,  ordering  the  sale  of  the  plantation  called  Quantico, 
to  be  regarded  as  on  order  of  seizure  and  sale,  and,  if  bo,  was  it  l^^Iy 
Issued? 
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Second— If  not  a  decree  v'tn  execiiUva,  Is  it  yalid  as  an  order  of  sale 
rcadereil  upon  the  application  of  creditors  for  the  sale  of  property  ot  the 
estate  to  pay  debts,  in  pureuaucc  of  articles  990  and  9D1  of  the  Code  of 
Practice  ? 

Tiie  prayer  ot  the  petition  for  a  sale  of  "the  property  is  "  tliat  tlie  lan'ls 
and  improvements  described  in  the  act  ot  tnoileaije  be  sold  at  pwlilic 
unction,  tor  cash,  and  the  proceeds  tliereot  be  ratably  divided  among  your 
petitioners."  Then  immediately  followed  the  declaration  tliat  "  the  peti- 
tioners show  the  court  that  the  deceasud  Linton  never  resided  iu  y<nir 
parish,  that  ho  died  during  the  present  year,  and  that  his  succession  la 
vacant  Wherefore  they  pray  the  order  of  sale  as  allowed  by  iaw,  for 
all  other  orders,  and  foi-  general  relief."  The  order  rendered  by  tlie 
parish  judge  is  responsive  to  the  prayer  of  the  petition. 

Wo  can  not  regard  these  proeoediugs  otherwise  tlmn  as  utterly  null. 
The  succession  was  wholly  unrepresented.  Theio  was  no  curatnr  orad- 
ministratoc  appointed  to  administer  it  No  one  contradictorily  with 
whom  the  cretlitoi-s  could  contest  and  enforce  their  clidtns,  the  petition- 
ers, at  the  same  time  they  prayed  for  a  sale  of  property  of  the  succession 
to  pay  their  debts  iguorlug  in  substance  and  effect  the  jurisdiction  of 
the  tribunal  they  invoked  the  authority  of  to  obtain  payment  of  their 
claims.  No  legal  effect  can  result  from  proceedings  so  ilii'^ally  eon- 
It  is  tlieroforc  ordered  that  the  judgment  appealed  from  bs  afflroicd 
Boh  earing  refused. 


State  ex  kel.  B.  Bloomfield  &  Co.  vs.  Chahlks  Clistox,  .Vcditor. 

Tho  rcIatorB  wore  not  [Mirtica  to  tllQ  suit  ot  tlio  Stnle  vb.  f  lintm.  In  whipli  wiw 
Krnutcd  the  injuninlrin  set  up  na  a  erouod  fur  not  ieBuIng  the  ivnrrniitB  i-luimpil 
in  (his  rtise,  nnd  are  not  therefore  bound  theri'by. 

Tlin  Lpglslaturc  havJDff  made  an  appropriatiou  lur  the  iiui'poh(!  ot  Dfti'inaeortaiii 
li'Rltlmnte  espeiises  ot  tU."  Honse  ot  Kpp  resign  tat  ives.  (ho  n'lulors  are  entillod  to 
1)0  iiBld  out  o(  tho  approiirlatlon  en  ramie,  proviiieil  ther  hove  n  Booii  i-Eaim. 

Their  claim  la  avidonrTcd  by  a  vouchor  (rom  the  oflleers  ol  tho  House  ot  Beprttsenta- 
tlves  ti)  whom  was  Intrusted  the  cxpcnillturt-  o(  tlie  ai)[)roprlnti<.>n,  and  there  is 
nothlnK  to  show  that  tho  voucher  wns  luijiroriorly  obtninpd  orimprovldently 

The  objeetion  ot  tho  Auditor  that  ho  ean  not  insuo  a  warrant  heeauso  there  is  no 
mouey  in  the  treiwury  to  pay  tho  same  Is  unt  a  cmd  onp.  Tlie  apim.prlat Ion 
waa  ICRally  maile.  an<l  it  has  not  been  0!;hau8l<>d.  Tho  relators  arc  therefore  en- 
titled to  their" 


i  PPEAL  from  tho  Superior  District  Court,  parish  of  Orleiuis.  Hatv- 
J\.  kiiif,  J,  John  Ray,  for  xelatora  and  appellants.  Henry  C.  Dibble, 
Assist  int  Attorney  General,  for  respondent  and  appellee. 
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JIciEG.o:,  J.  Rdators  avor  that  Juat  before  the  conveuing  of  the  Gen- 
eral -issembly,  on  the  fourth  of  January,  1875,  they  sold  and  furnished 
to  the  State,  through  J.  W.  Qulnn^  aergeaot-at-annfl  of  the  House  of 
Repr^emtatives,  the  necessary  artick-a  to  fit  up  the  House  of  Eepre- 
sentntives  and  rooms  uoeessary  for  the  use  of  tlic  House,  preparatory  to 
the  uk-eting  of  the  General  Assembly;  also,  the  stjitlonery  nuct'ssary 
for  the  uat!  of,  and  which  waa  used  by,  the  House  of  Eepresentativea  for 
tie  session  commenemg  on  tlio  fourth  of  January,  1875,  the  whole 
amounting  in  value  to  811,102  75." 

Tbey  aver  thnt  these  articles  are  classed  contingent  espcnscs  of  tho 
House  ot  Repi-cseotixtives,  and  were  expenses  necessary  for  the  opera- 
tii'u  and  carrying  on  the  maehinery  of  tho  State  eoveriimcnt,  and  sueb- 
as  were  specially  provided  for  by  acta  Nos.  2  and  17  o(  tho  Beeaion  of 
lS"j,  and  that  they  are  entitled  to  be  paid  jvs  provided  [or  l)y  said  acts; 
tliey  aver  that  appropriation  was  made  by  a^±  No.  2  afori'snid  to  pay  the 
rantingent  expenses  ot  the  Houbo  of  Representatives,  which  appropria- 
tion has  been  exhausted  without  their  having  boen  paid ;  that  subswiuently, 
by  act  So.  17,  approved  April  3, 1875,  the  Legislature  made  an  additional 
appropriation  of  twenty-five  thousand  dollars  to  pay  tho  balance  duo  for 
the  mileage  and  per  diem  of  the  House  of  Representatives  and  contin- 
geut  expenses  thereof,  which'  amount,  tiiey  aver,  is  nnexpended;  they 
aver,  and  so  the  tact  is,  that  they  have  the  ccrtiBcate  ot  the  chairman  of 
the  Committee  of  Contingent  Expenses  o[  the  House,  approved  by 
the  Speaker  thereof,  that  the  amount  hero  claimed  by  them  is  due,  with 
an  order  from  these  ofHccrs  upon  the  Auditor  to  issue  his  warrant  upon 
the  State  Treasurer  to  pay  the  amount  therein  certified  to  be  due, 
?11,H>2  75;  they  aver  that  they  have  presented  this  order  to  the  Auditor 
and  demanded  his  warrant  on  the  Treasurer  for  the  amount  thereof, 
which  the  Auditor  has  refused  to  give.  They  pmy  tor  a  mandamus 
against  him  compelling  him  to  issue  the  wan-ants. 

The  Auditor  answers  thnt  he  can  not  issue  the  wanants,  because  of  tho 
injunction  issued  against  him  in  the  ease  ot  the  State  ex  iv\.  tho  Attor- 
ney General  vs.  Charles  Clinton,  State  Auditor  [this  respondent),  in  case 
S'o.  26,4W)  of  the  docket  ot  the  Superior  District  Court,  and  ho  makes 
that  suit  a  part  of  his  answer;  ho  denies  that  relators  are  entitled  to  be 
paid  out  of  the  appropriations  referred  to  in  their  petition;  ho  says  that 
in  no  event  can  be  issue  a  warrant  for  the  claim  here  made,  there  being 
no  money  in  the  treasury  to  pay  tho  same;  and  ho  snys  that  if  the  rela- 
tors' claim  against  tho  appropriations  relied  upon  is  good,  he  could 
only  recognize  and  register  the  claim.  Wherefore  he  prays  that  the  man- 
JatQus  be  refused. 

The  district  court  dismissed  the  rule.    Relators  appeal. 

Tlie  relator  was  not  a  party  to  the  suit  ot  the  State  \s.  Clinton,  in 
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which  the  injunction  act  up  issued,  and  ia  not,  therefore,  bound  thereby. 
The  Legislature  having  made  an  appropriation  for  the  purpose  of  paying 
certain  legitimate  expenses  of  tho  House  of  Eepresentntives,  the  relator 
is  entitled  to  be  paid  out  of  the  appropriation  so  made,  provi'led  he  has 
a  iust  claim. 

His  duim  Is  ertdeneed  by  a  voucher  from  the  officers  of  the  House  of 
Representatives  to  whom  was  intrusted  tho  expenditure  ot  the  appro- 
priation, and  there  is  nothing  to  show  that  the  voucher  was  improperly 
obtained  or  im providently  issued. 

Tho  objeetion  of  the  Auditor  that  he  ean  not  Issue  a  warrant  because 
there  is  no  money  in  tne  treaaurj-  to  pay  tho  same  ta  not  a  good  one. 
The  appropriation  was  legnliy  made,  and  it  has  not  been  exhausted.  The 
relator  is,  therefore,  entitled  to  his  warrant. 

It  ia  therefore  ordered,  adjudged,  and  decreed  that  the  judgment  of 
the  diatriit  court  be  avoided,  nrnuUed,  and  revei-sed,  and  that  the  de- 
fendant, the  Aiulitor  of  Public  Aecounta,  be  ordered  to  issue  the  wormnt 
claimed  by  the  relator  according  to  law,  the  eoats  to  bo  borne  by  the  de- 
lendatit 


No.  6180. 
M.  Berwix  vs.  M.  Leqras. 

B.  We !f"H  mcu'lsn^eil  to  pliiiiitlfT  a  lot  ol  ground  described  lu  the  |>i?titii»Q,  It  won 
forlf  ki'd  til  the  State  for  non-nnympnt  of  tnses  due  by  WeinB.  Buljsenupntly  It 
wosBold  tortnxeetodetcudaiit.  PtalntllT.  tbe  mortttitse  creditor  of  Weiss,  now 
Biica  to  subjeit  this  proue.-ty  in  the  hands  o(  snfd  purehnser  to  thi'  paymeut  of 
the  ir.ortKime  ilfbt.  the  rrcHwedluf-  beloK  by  an  hypi.theoary  aetlnn. 

Astoek  of  ([ood«  b^lnnsfne  to  Weiss  was  nttaehod  by  his  credltorn.  The  tax  col- 
loelor  iuterrcucJ.  PloirnlnK  a  privlleRp  tor  the  amuunt  of  taiesdui'  by  Weiso,  and 
obtained  Judiiuioiit  Tor  some  Hnv»ii  hundred  dollars,  with  reeoanition  o[  privj- 
lesw  superior  to  that  otthn  aclzinz  erodltore.  The  ffoodx  were  sold  on  twelvi- 
months credit,  and  the  bonda  or  oblisatlons  ol  the  purchasers  have  not  been 
collefteil.  This  sale  was  mii.lp  poudiuK  the  litlRntion  by  order  of  court  on  ac- 
count o!  thcpTlHhnbtpnfltnroor  the  goods  attached. 

Altbouffh  the  State  had  iud«nient  tor  taxes  due  by  Wolss  and  waa  decreed  to  haw 
a  prlviloRe  on  th'J  tiuods  attiu-hed  superior  to  that  ot  the  seizintt  (Creditors,  thin 
tmposed  no  obllRntion  on  the  tuT  collector  to  hop  on  the  bonds  civen  for  the 
Koods  sold  ns  aforesaiil.  nor  did  It  Impair  the  rleht  ot  tho  Stale  tu  cause  otber 
property  ot  Weiss,  the  dellu'iui-nt  taxpnyer.  to  Im>  seized  and  sold  tor  toien  Aar- 
the  ntate. 

Tholot  lnc[HP9tlon  had  boen  forfeited  n  the  Stale,  and  the  sale  thereof  to  pay  th<* 
amount  due  Irv  the  Ueiincment  owner  was  valid.  If  the  forms  ot  inw  tor  a  forced 
hbIc  were  olwcrveil.  about  which  there  in  no  controversy.  While  that  sale  slaniU 
the  morlBase  of  Weisa  In  favor  ot  pialntifl  con  not  he  enforced  on  the  proiiertr. 

APPEAL  from  the  Ninth  Judicial  District  Court,  parish  ot  Baiiideit, 
Orxborii,3.    R  J.  Kotviiiau,  tor  plaintiff  and  appellee.     T.  C.  Maii- 
n'utg,  for  defendant  and  appellant 

Wyly,  J.    Tho  motion  to  dismiss  this  appeal  for  want  of  jurisdictiou 
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mliom  viater'ux  is  denied,  because  tbe  mattor  la  dispute,  the  lot  of 
pound,  eieeeda  io  value  Ave  hundred  dollars. 

In  1871,  Bcnjamtn  Weiss  mortgaged  to  plaintiff  the  lot  ol  ground  in 
Alexandria  described  in  the  petition.  It  was  forfeited  to  the  State  for 
non-payment  oI  tases  due  by  BeDjamin  Weisa.  Subsequently  it  was 
sold  for  tasos  to  defendant.  Plaintiff,  the  mortgage  creditor  of  Weiss, 
DOW  fluea  to  subject  this  property  in  the  hands  of  the  purchaser  to  the 
■  .payment  of  the  mortgage  debt,  the  proceeding  being  an  h>-pothecarj- 
oction. 

Tbegrounda  of  plaintifTs  action,  as  stated  in  his  brief,  arc  embodied 
in  two  propositions; 

First— That  the  taxes,  to  pay  which  the  lot  in  question  was  sold,  were 
Dot  taxes  upon  said  lot,  and  were  never  recorded. 

Second— That  the  tax  collector  could  not  at  his  option  abandon  the 
goods  upon  which  the  taxes  were  assessed,  and  upon  which  he  was 
decreed  to  have  a  privilege  superior  to  all  others,  and  seize  and  sell  the 
property  mortgaged  to  plaintiff. 

The  stock  of  goods  of  Benjamin  Weiss  was  attached  by  his  creditors, 
Jcseph  Hoy  &  Co.  The  tos  collector  intervened,  claiming  a  privilege  for 
the  amount  of  taxes  due  by  Weiss,  and  obt^ned  judgment  for  some 
seven  hundred  dollars,  with  recognition  of  prlvLcge  superior  to  the 
seizing  creditors.  The  goods,  however,  were  sold  on  twelve  months 
credit,  and  the  bonds  or  obligations  of  the  purchasers  have  not  been 
collected.  This  sale  was  made  pending  the  litigation  by  order  of  court 
on  ocoount  of  the  perishable  nature  of  the  things  attached. 

Although  the  State  had  judgment  for  taxes  due  by  Weiss,  and  was 
decreed  to  have  a  privilege  on  the  goods  attached  superior  to  Joseph 
Hoy  &  Co.,  this  imposed  no  obligation  on  the  tax  tiollector  to  sue  on  the 
bonds  given  tor  the  goods  sold  as  aforesaid;  nor  did  it  impair  the  r^ht 
of  the  State  to  cause  other  property  of  Weiss,  the  delinquent  taxpayer, 
to  be  seized  and  sold  for  taxes  due  the  State.  The  lot  in  quostion  had 
been  forfeited  to  the  State,  and  the  sale  thereof  to  pay  the  amount  due 
by  the  delinquent  owner  was  valid  if  the  forms  of  law  for  a  forced  sale 
were  obee^^■ed,  about  which  there  is  no  controversy.  While  that  sale 
Btsnda  the  mortgage  of  Weiss  in  favor  of  plaintiff  can  not  be  enforced 
on  the  property  fn  question.  Morrison  ^-s.  Larkin,  tax  collector,  26  Aa 
699. 

It  is  therefore  ordered  that  the  judgment  herein  in  favor  of  plaintiff 
be  annulled,  and  it  is  deci-eed  that  plaintifTs  demand  be  rejected  with 
costs. 

Behearing  refused. 


SUPREME  COUKT  OF  LOUISIANA, 

torton  and  Steven  vi.  Citizens'  Bank  of  Louisians 


E.  E.  NoBTos   AND  Will.  Ste\-en,  Assiqsees  of  Josep.1  Hoy  &  Co.,  ix 
BANKRtJrrcY,  VH.  Citizkns'  B.vsk  of  Louisuna. 


for  Ritsh,  cnn  nut  Iw  Bustnincd.    Thu  Biilo  whs  mode  to  iiay  debts,  und  the  credit- 

ora  did  not  ro.;iiirii  tho  Balfl  l:>bO  mmle  for  eaflh. 
It  Muulil  lifLvp  b';i-u  mora  n>i;ular  for  ttio court  havloe  jiiriadldilon  of  the  BuivcBaian 

tn  oi-dT  the  sain  o(  t!ip  bnil  in  Iho  parish  of  Grtiut  by  thu  shuriff  of  said  parish. 

But  undorthe  c]i!i>iHioDi«  ot  this  (■uiirt  a  valid  Bale  may  ba  mado  of  land  sitaat«Hl 

ill  uuotbf-r  psriHh  by  tlio  Hlierift  [u  UiH  imrish  wh?ro  the  surcessioa  was  opened 

pii. Pliant  to  the  oril 'r  oi  riiiirt  havini;iuriH;lirti(in  of  thr  svionniwion. 
Thn  BlierifT  waabonnd  to  nhay  the  order  of  court,  tlio  <'onBtitution.  and  the  law,  tn 

olferiDtf  the  projiertr  fo:'  salu  in  lots  of  from  l  'u  l^i  Hfty  uoros,  and  very  properly 

r':fuH;d  to  Bull  thn  land  in  block.  uvJu  fur  a  tiU;bcr  pri<.-c  thua  that  which  it 

hroufflit  when  solil  by  totn. 
Defendants'  prayer  to  have  the  jud^m.'nt  dlnnolving  the  iniunotion  auwl  out  by 

pliintilTa  s^  iimoad'^daa  luaUow  one  liundrod  dollore  dani.ifeB  aa  attorney  lees 

muBthiigr  nti;d. 

APPEAL  fi-om  tho  Sinth  Judicial  Distrit-t  Court,  parish  of  Itapides. 
OfsfKirii,  J,  R.  A.  Hunter,  tor  pliuntiffa  unJ  appeilunte.  Manning 
i&  Sou-man,  for  defondatits  and  appeUeen. 

Wyly,  J.  The  sucRcseioH  of  Heory  Boype  wob  opened  in  the  parish  ot 
Rapides  by  the  public  adniiniatrator.  Tho  property  of  said  aueeeeeion 
consistod  of  a  tract  of  land  in  the  parbh  of  Bapides,  and  also  a  planta- 
tion situated  in  the  parish  of  Grant 

Tlio  tJibleau  shows  tliat  tho  sut;eossion  is  insolvent. 

In  April,  1875,  on  the  application  of  the  public  administrator,  the  par- 
ish court  ordered  the  sheriff  to  sell  both  tracts  of  land  in  lots  froni  ten 
to  fifty  acres,  for  cash  sufficient  to  pay  coats,  and  balance  on  twelve 
months  credit  At  the  adjudication  the  tract  of  land  situated  in  the 
parish  of  Orant  ytas  adjudicated  to  the  Citizens'  Banlc  in  separate  lots  ab 
the  aggregate  price  of  $3285,  the  inventoried  value  being  S41KKI. 

On  the  day  of  the  sale,  and  subsequent  to  the  adjudication,  plaiDti£&, 
assigi3eos  of  Joseph  Hoy  &  Co.,  claiming  to  be  judgment  creditors  of  the 
succession  of  Boyce,  enjoined  tho  sheriff  from  making  a  deed  to  the 
Citizens'  Bank  for  the  property  adjudieated  as  aforesaid  on  tho  grounds  : 

First — That  the  property  was  adjudicated  for  ftas  tiian  lis  appraised 
value  on  twelve  mooths  credit,  without  having  been  previously  oEferod  for 

Second— That  the  order  of  tho  parish  judge  was  illegal  and  void,  be- 
cause tho  sherift  of  Bapides  was  without  authority  to  sell  in  Bapides 
land  situated  in  Grant. 

Third— That  the  Citizens'  Bank  has  rc,-'eivod  tho  adjudication  for  lees 
than  tour  thousand  dollars,  notwithstanding  an  offer  was  made  by  a  re- 
aponsiblo  party  to  bid  the  sum  ol  fifty-throe  hundred  dollars  for  said 
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land,  if  sold  in  block  with  the  underatauding  that  the  aggregate  price 
should  be  apportioned  to  each  of  the  lota  into  which  the  Iniicl  had  been 

Fourth— Tliat  the  land  was  sold  without  appraiacracnt  as  required  by 
'law. 

Tbcsale  was  made  to  pay  debta,  and  tlie  creditors  did  not  require  the 
sale  to  be  made  for  cash.  This  is  a  suflicicnt  answer  to  the  first  and 
fourth  objections.    13  An.  :J82 ;  li)  An.  353 ;  10  B.  39G. 

It  wi)ull  have  been  more  regular  for  the  eourt  having  juiisdietiou  of 
ihe  succession  to  order  the  solo  of  the  Innd  in  the  parish  of  Gi-ant  by  the 
AtriS  of  said  parish.  But  under  the  decisions  of  this  couri:  a  valid  sale 
may  he  made  of  land  situated  hi  another  parish  by  the  sheriff  in  the  par- 
ish whore  the  succession  was  opened  pui-suant  to  the  order  of  the  eourt 
having  jurisdiction  of  said  succession.  Chancy  vs.  Gray,  7  E.  Ill ;  see, 
also,  9  M.  461.    This  dispoeas  of  the  s^ennd  oi>jection. 

The  sheriff  was  bound  to  obey  the  order  of  the  court  and  the  eoneti- 
tition  and  the  law  in  offering  the  property  for  sale  in  lots  of  from  ten  to 
flttr  acres,  and  he  very  properly  retusad  to  sell  tlic  land  in  Wocic  to  the 
bidder  offering  fltty-tnreo  hundred  dollars.  This  disposes  of  the  third 
tud  last  objection. 

Defendant,  the  Citizens'  Bank,  prays  an  amen<lnicnt  of  the  judgment 
iliawlring  the  injunction,  so  as  to  allow  one  hundred  dollars  damages  as 
iittomey  fees  ;  this  should  be  granted. 

Il  is  therefore  ordered  that  the  judgment  herein  be  amended  so  as  to 
wnd"mn  plaintiffs  to  pay  defendant  one  hundred  dollare,  and  that  as 
umcDded  it  be  afQimcd  with  costs. 


Maria  L.  Boreos  axd  Husband  vs.  J.  F.  Sollibellos. 

[aFebmarF.  imi,  tbls  mart  <I[ssn[ved  tho  IniunetloD,  with  (InniflRon.  wbii>h  pliilutlff 
liad  taken  to  Btop  the  salu  of  tbo  undivlfl'jd  hiil!  <it  a  pliuilnlion  ntid  movnbli'H 
and  crop  thereon  lothp  pariati  •>!  Rnp[(lcs.  Iwlonttius  tn  jilnintiff.  ami  iviiiph  had 
been  snizcd  by  defendant  under  a  judjrmont  aat^nst  plaiuttlT  in  Inj  unison. 

InSept'Diiier.  1874.  plalulift  sued  out  lb[s  aecond  injuii'llon  to  arrest  tlie  sale  on 
several  Krounds  montinned  In  tier  [Hitition.  Thi!  evident  olijecrt  ot  this  seeond 
Injanption  ie  to  olitain  the  rti-ggnltion  ot  the  rl)tht  of  a  homestend.  A»  nlalntilT 
did  no!  have  this  right  when  the  seizure  wan  moda  and  when  thu  flrst  injunPtion 
tme  sued  out.  she  cnn  not  be  allowed  to  elnim  It  now.  Dentdoj*.  the  thiuK  seined 
i«d  about  to  bo  Hold  is  on  inoorporenl.  the  undivided  half  of  a,  eertaiu  or<niertr, 
■Dd  to  this  the  right  of  homeatead  dnoa  not  nttaeb. 

To  the  notice  of  aclzure  plaintiff  appended  a  written  tvnlvcr  dlnpeiislne  with  (be 
nf*essity  of  advertisement.  This  walvor  was  Bufflcient.  not ivitli stand! nit  the  nt- 
^>^ne^.  about  the  time  the  second  injunetlon  vras  sued  out,  atli'mptcd  to  wilh- 
dnir  tho  waiver. 
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Haria  L,  Borron  and  Huabftml  tb.  8ollibelloa. 

The  nbteetloQ  that  ilcCendaots  are  nCtcmptlnft  la  sell  TrlthoulcauHlnetheproDert)' 
to  be  divided  Into  tots  of  from  ten  to  fifty  acraa  ie  untoundod.  Aa  tbotfalnx 
BPi;K>d  is  aa  liii-iirDoroul  (tbe  undivided  linlf  of  a  plantation,  movablca  and  prod* 
ucta),  it  ean  nnt  be  divided  Into  lots  and  soid  aa  a  corporeal  immovable  ie  rt>- 
tjulred  to  be  sold. 

Furtliormoto,  nil  thcBe  olijectfons  (Mine  too  late.  Tliey  should  have  been  anted 
when  the  firat  injunction  ithh  sued  out.  Plaintiff  has  abused  the  OQuitable  writ 
of  Injunction,  for  whieh  damesee  muxtbe  ImpoBed. 

APPEAL  from  the  Ninth  Judicial  District  Court,  parish  of  Bapidm. 
Orsborn,  J.    M.  Byan  and  E.  J.  Botvmmi,  for  plaintiff  and  appellee. 
Robert  A.  Hunter  and  T.  C.  Ma»mng,  tor  dofendanta  and  appellants. 

WvLY,  J.  In  September,  1873,  the  defendant,  SolUbelloa,  seized  under 
his  Judgment  against  plaintiff,  Maria  L.  Borron,  wife  of  James  Borron, 
the  undivided  halt  of  a  plantation  and  the  movables  and  crops  thereon, 
in  the  parish  of  Bapldes,  belonging  to  plaintiff,  Mrs.  Borron.  She  en- 
joined the  sale,  and  the  court  below  sustained  the  injunctioD;  but  this 
court  in  rebruarj',  187i,  dissolved  the  injuocUon  with  damages.  In 
September,  187-t,  plaintiff  sued  out  this,  the  second  injunction,  to  arrest 
the  sale  on  the  grounds  — 

First — That  she  had  withdrawn  the  waiver  of  advertisement  made  by 
her,  and  the  sheriff  had  notifled  her  to  appoint  an  appraiser  without 
making  the  necessary  advertisement, 

Second^That  she  is  entitled  to  a  homestead,  a  partition  having  been 
made  since  the  seizure,  and  the  part  where  the  residence  is  situated  . 
having  fallen  to  her. 

Third — That  she  is  entitled  to  a  certain  credit  tor  the  amount  stated 
in  the  petition. 

The  court  maintained  this  injunction,  and  defendants  appeaL 

Th"^  evident  object  ot  this  second  injunction  is  to  obtain  the  recc^ni- 
tioa  of  the  right  of  a  homestead.  As  pl^ntUf  did  not  have  this  right 
when  the  seizure  was  made,  and  when  the  first  injunction  was  sued  out, 
she  can  not  be  allowed  to  claim  it  now.  The  thing  seized  and  aixiut  to 
be  sold  is  an  incorporeal— the  undivided  half  ol  certain  property — and 
to  this  the  right  of  homestead  does  not  attacli.  Besides,  the  ertdeace 
shows  that  plaintiff  is  not  entitled  to  a  homestead;  that  her  husband, 
upon  whom  the  support  of  the  family  devolves,  is  an  able-bodied  man, 
that  he  recovered  from  the  mixed  commission  in  September,  1874,  seven 
thousand  seven  hundred  dollars  in  gold,  and  that  since  February,  1875, 
he  and  his  family  have  been  lining  at  Dayton,  Kentucky,  for  the  purpose 
of  educating  his  children. 

To  the  notice  of  seizure  plaintiff  appended  the  following  written  w^ver: 

"We  hereby  waive  advertisement  ot  the  property  within  described, 
and  agree  the  sale  shall  have  the  same  effect  as  it  published  in  the  offi- 
cial organ  of  this  parish  for  thirty  days.  M.  L.  BORRON, 
"  Authorized  by  me,  James  Borron. 

'•  FUed  December  3, 1873." 
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We  think  this  waiver  dispensed  with  the  necessity  of  advertisement, 
notwithstandiDg  the  attorneys,  about  the  time  the  second  injunction  was 
sued  out,  attempted  to  withdraw  the  waiver. 

The  credit  on  the  judgment  whiidi  plaintiff  alleges  she  is  entitled  to  ia 
not  supported  by  the  evidence. 

The  objection  that  delendaats  are  attempting  to  sell  without  caushig 
the  property  to  bo  divided  into  lots  of  from  ten  to  fifty  acres  ia  un- 
founded. As  the  thing  seized  is  an  incorporeal  (the  midivided  half  of  a 
plantation,  moval>les  and  products),  it  can  not  be  divided  into  lots  and 
sold  as  a  corporeal  immovable  is  required  to  be  sold. 

Furthermore,  we  wiE  remark,  nil  these  objci'lioiis  come  too  late;  tliey 
should  have  been  urged  when  the  fli'sC  iujuuetion  was  sued  out. 

Fbiutiff  has  abused  the  equitable  writ  of  injimotion,  and  has  without 
«iU8e  delayed  the  dofendaiit,  Sollibollos,  in  tlie  enforcement  of  his  execu- 
tion, for  which  damages  should  be  imposed. 

It  is  therefore  ordered  that  the  judgment  herein  be  annulled,  that  the 
mjuncUon  be  dissolved,  and  that  defendant,  Joseph  L.  SolUbellos,  re- 
cover of  plaintiff  and  the  sureties  on  her  injunction  bond,  in  wiulo, 
twenty  per  cent  damages  on  the  amount  enjoined.  It  is  further  ordered 
that  plaintifT  pay  coats  of  both  couits. 

Eehearing  refused. 


JoHs  8.  EicH.iRDsos  vs.  E.  M.  Cn.iMEii,  Sheriff,  et  al. 

iltKrjolntiiR  in  t!i(!aDi)Ca1thedercQdants  could  not  aak  ndlsniiseal  tlicreuf  [or  Ibo 
intarmitllty  stAtod. 

Carpenler,  to  secure  the  pnrmpnt  of  tiro  promlasory  notes  drawn  by  himself  to 
bis  own  order,  morbf^ed  his  plantation  tuonrn  as  Iho  Willow  Olen.  The  niort- 
ense  waa  in  fnvor  ot  B.  B.  Thomas  or  any  future  holjor  or  holdcrw  of  snld  notes 
or  cither  ot  them.  The  raorlBBC?  hns  been  toreoloaed  by  the  present  holders 
tlicreof.  and  an  order  ot  seizure  and  sale  bos  issued.  The  plaintiff,  the  trana- 
ferec  of  Carpenler,  subeeauenlly  to  the  serviee  of  thft  uotiee  ot  siiizure,  sued  out 
Ihis  inju  action  to  rest  rain  the  aaie. 

Itb)  not  pretended  that  tiie  notes  do  not  evidence  a  valid  debt  due  by  CarpuDter.  the 
mater  thereof:  whether  he  owed  the  nominal  niort){asce  or  not  is  immaterial. 
A  mortijaeo  may  be  Riven  to  seeuro  a  future  debt.  The  moment  the  notes  passed 
to  Farnir  t  Dennis,  who  are  the  real  owners,  and  became  evidence  of  a  real  debt 
due  bT  Carpenter,  the  mort£:aee  to  secure  the  payment  attached. 

He  mart  is  satisfied  that  the  title  set  up  by  plaintifT  is  a  mere  Himulated  one.  Car- 
penter remained  on  the  promises:  no  proof  was  adduced  loostabilBh  the  verily 
ot  the  sale:  the  pretended  transfer  was  made  after  notice  ot  seizure  had  t>een 
BCTred  on  Carpenler ;  and  Bieliariison  never  went  into  poaecBslon  after  the  pre- 
tended sale.    Under  sucti  circumslancifH  the  law  presumes  simulation. 

APPEAL  from  the  Thirteenth  Judicial  District  Court,  parish  of  Madi- 
soa    Bough,  3.     Cohb  &   Gunbij.  tor  plaintiff  and  appellant.     G. 
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S]ii:iiccr  Maijo,  11'.  B.  Spencer,  aod  We\hi  &  Corkcm,  for  defendants  anj 
appellewa. 

\VvLY,  J.  On  the  twenty-first  day  of  July,  1S73,  Charles  Carpenter 
cxcoutod  two  luoitgage  notes  on  his  plantation  known  as  the  "  'Willoit 
flien  plantation,"  one  of  said  notes  being  tor  twenty-six  hundred  dollars 
and  the  other  for  five  thousand  five  hundred  dollars,  both  drawn  pay- 
able to  his  own  order  and  by  him  indorsed;  and  the  mortgage  was  in 
favor  of  Benjamin  B.  Thomas  and  any  future  holder  or  holders  ot  snid 
two  notes  or  either  of  tliem. 

In  Janiiai7, 1875,  Tliomaa,  for  the  use  of  Thomas  P.  Farrar  ani  EHas 
S.  Dennis,  foreclosed  the  uiortgugo  by  suing  out  an  order  of  seizure  and 
Bale.  Plaintiff,  J.  S.  Blehardson,  the  tninsferee  of  Carpenter,  subsequent 
to  the  service  of  the  notice  of  seizure  sueil  out  this  injunction  to  restrain 
the  sale  on  the  following  e'''"-"i''Si  wUicii  he  urges  in  this  court: 

First — That  Thon\as,  the  mortgagee,  wa.^  imt  a  creditor  of  Carpenter; 
the  latter  never  owe-.l  him  any  amoimt. 

Second— Tliere  was  no  actual  seizure  made  Ijy  the  shcrifr. 

Tliird— There  was  no  notice  served  on  Carpenter  by  the  sheriff  to 
diviile  the  land  into  Infs  of  from  ten  to  fifty  acres. 

The  defendants  chaise  that  the  pretended  sale  to  Richardson  by  Car- 
penter was  a  simulatiiui  to  evade  the  pursuit  of  his  creditors,  nud  that 
there  was  no  change  of  possession.  Tliey  pray  for  a  dissolution  of  the 
injunction,  witli  damages. 

The  court  came  to  the  ei.uielusiou  that  the  title  set  up  by  plaintiff  van 
a  Bimulatioti,  and  dissolved  the  injunction  with  five  hundred  dollars 
damages  and  ten  per  cent  interest  on  the  amount  enjoined. 

Plaintiff  apl'eals, 

DefeuElnnts  auswered,  joining  in  the  appeal,  and  praying  for  an  loerease 
of  the  damages.  Subseiiuently,  they  moved  t'l  dismiss  the  appeal  for 
the  want  of  citation  to  all  the  iippellees.  After  joining  In  the  appeal  the 
defendants  coultl  not  u:jk  a  dismissal  thei-eof  for  the  informality  stated. 

The  motion  is  therefore  denied. 

On  the  mei'ita,  ivc  think  the  judgment  of  the  court  a  qxfj  Is  correct 
■  It  is  not  pretended  that  the  notes  do  not  evidence  a  valid  debt  due  by 
Carpenter,  tlie  maker.    Wliether  he  owed  the  nominal  mortgagee  or  not 
is  Imniaterinl.    A  mortgage  may  be  given  to  secure  a  future  debt. 
D'lleza  v».  Ociirn-s,  22  An.  2«j. 

Here  the  mortgage  to  seeure  the  notes  made  to  the  order  of  the  maker 
and  indorsed  liy  him  was  in  favor  of  "Benjamin  B.  Thomas  and  any 
future  holder  or  lioldci^a  of  said  two  notes  or  either  of  them." 

The  moment  they  iiussed  to  Farrar  &  Dennis,  the  real  owners,  and 
became  evidences  of  a  valid  debt  owing  by  Carpenter,  the  mortgage  to 
secure  their  payment  uttaclicd 
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BIchardsoQ  vs.  Cjimier. 

As  to  the  objection  there  was  no  actual  seizure,  we  will  remark,  if  this 
be  BO,  then  there  vaa  no  cause  for  the  injunction.  If  ItichaFclson  had  a 
ralid  title,  ho  had  no  canao .  to  complain  until  he  was  disturbed  by  a 
seizure. 

But  an  examination  of  this  case  aatisfles  us  that  the  title  set  up  by 
plaintiff  was  a  mere  simulation.  Carpenter  remaiocd  on  the  premises, 
and  the  law  presumes  simulation.  No  proof  was  adduced  to  establish 
the  verity  of  the  sale.  The  pretended  transfer  was  made  after  notice  of 
seizure  had  been  8er^-ed  on  Carpenter.  Eichardsoo  never  went  into 
pcissession  under  the  pretended  sale. 

Judgment  afflnned. 


ATGrsTts  Ch£valI:[eb  ^■s.  a.  J.  DvAB  AND  Sheriff. 

.t.  J.  Dyas.  n  iudjtmeiit  creditor  of  TF.  L,  Morcmn  *  Co..  onuspd  semim  to  lif  tnndp  nt 
aiyrtain  house  Bnd  lot  as  lielns  the  oroperty  ut  his  debtors.  Chevollior.  the 
plamtiff  in  this  i-nsu.  enjoined  Iho  snle  as  bolnt-  tho  ovrnor  ol  snid  property.  The 
ni(T''aDtlle  fli'mot  W.  L.iforgnn  A  Co.  was  pomposed  of  saidMorKan  and  Mrs. 
Jane  Hooper,  wife  of  Chnrnh  Hooper,  who  wob  lntrodn«L>d  In  this  ease  i:n  a  wit- 
Qras  on  behalf -of  Dlslntltt.  Tho  juilite  a  tno  properly  ovorcuind  tho  ohj'N'tlou 
made  to  h!s  testimony  on  the  grou.id  that  hushiond  and  wife  arc  not  allowed  hj- 
law  to  tJStIfy  for  or  ozalnst  eaeh  other. 

Here  the  eontroveray  Is  betwesD  tho  plaintiff  onil  tho  seMmt  eredltoi-  na  to  tlie  tiwn- 
ersiiip  <A  the  propi.-rty  seined.  W.  L.  Moraan  A  C".  nro  not  partien  to  the  <:ontni- 
verty;  they  a?!  up  no  title  to  tho  property,  and  have  no  lnt"rost  in  tho  result. 
Thsrefore  tho  evidence  of  Obdrch  Hooper  was  admiaalbla 

ABSflondbilloI  eieeptiun  was  taken  to  t lie  ri-tuHal  of  the  iudRc  ti>  permit  the  jury 
tnprovothat  their  verdict  was  really  for  the  plaintiff,  and  lliat  the  word  "ili'trnd- 
anfvfiis  written  In  the  verdict  through  error  instead  of  "plnlntiff."  Tho  rul- 
ing was  curnjct. 

A  third  biil  ot  cscuiitions  was  taken  to  tho  ndmission  of  Chevalller,  the  plaintiff,  to 
show  title  to  the  real  estate  in  diapnto  by  pnrol  evidence.  Th"  plaintiff  ftral 
eatabliahed  that  the  public  reporda  nt  tho  parish  of  Bapidea  wore  d^stroypd  by 
lire,  and  he  shears  that  his  title  to  thia  property  was  destroyed  by  this  accident. 
Thetestimony  was  admissible  under  such  a  Btateot  thinfrs. 

APPEAL  from  tlie  Ninth  Judicial  District  Court,  parish  of  KapidcB, 
Ornbarn,  J.  Jury  trial  11'.  F.  Blai-hnutn  and  A.  Cmatjut,  tor  piain- 
tiir  and  appellant.    K  A.  Hunter,  for  defendant  and  appeiloc. 

TALI.IFEBBO,  J.  A.  J.  Dyaa,  a  judgineut  creditor  of  \V.  L.  Morgan  & 
Co.,  caused  seizure  to  bo  made  under  execution  of  a  house  and  lot  in  the 
town  of  Pinovillc  as  property  ot  his  delitors.  Chevailier,  the  plaintiff 
in  thia  iujonction  suit,  set  himself  up  as  t!ie  owner  of  the  property  thus 
wiied,  and  enjoined  the  sale  of  it  on  that  ground. 

The  defendant  denied  that  plaintiff  ever  owned  tlic  property  seized, 
and  prayed  a  dissolution  of  the  injunction  and  tor  one  hundred  and  fifty 
dfdlara  special  damages.    The  jury  before  whom  the  case  was  tried 
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Chevallinr  vH.  Dyaa. 

readered  a  verdict  in  favor  of  tiio  dofondimt,  from  wliich  the  pWotiff 
lias  appealed. 

The  mercantile  firm  of  W.  L.  Morgan  &  Co.  waa  composed  ot  W.  L, 
Morgan  and  Mrs.  Jano  Hooper,  wife  of  Church  Hooper.  In  thia  raise, 
the  husband  was  introduced  as  a  witness  on  betialt  of  the  plointifT,  ami 
objection  being  made  and  overruled,  a  bill  of  exceptions  was  taken,  the 
ground  being  that  husband  and  wife  are  not  allowed  by  law  to  testify  for 
or  against  each  other.  Hero  the  controvei'sy  is  between  the  plaintiff  and 
the  seizing  creditor  as  to  the  ownership  of  the  property  seized.  W.  L 
Moi'gan  &  Co.  are  not  parties  to  this  controversy.  They  set  up  no 
title  to  the  property,  and  have  no  interest  in  the  result  We  thinli  tlic 
evidence  was  admissible.  A  second  bill  of  eseeptiona  was  taken  to  the 
refusal  of  the  judge  to  permit  the  jury  to  prove  that  their  verdict  was 
really  for  the  plaintiff,  and  that  the  word  "  defendant"  was  written  in 
the  verdict  through  error  instead  of  "  plaintiff"  The  ruling  was  correct 
11  La.  141;  12  An.  3. 

A  third  bill  of  exceptions  was  taken  to  the  admission  ot  Ghevallier, 
the  plaintiff,  to  show  title  to  the  real  estate  in  dispute  by  parol  evidence. 
The  plaintiff  first  established  that  the  public  records  of  the  parish  ot 
Rapides  were  destroyed  by  fire  in  the  year  1804,  and  ho  swearethat  hia 
title  to  thia  property  was  destroyed  by  that  accident  The  testimouy 
was  admissible  under  that  state  of  facts. 

There  are  two  other  bills  of  eseoptions  in  the  record,  which  It  Ie  un- 
necessary to  paas  upon  in  the  decision  of  this  case.  The  evidence,  we 
conclude,  preponderates  in  favor  of  the  plaintiff.  He  swears  that  he  ac- 
quired titU  to  this  property  in  the  year  1833  or  1834  from  one  Tally,  and 
that  he  has  been  in  possession  of  it  ever  since;  that  at  the  time  of  the 
seizure  the  propertj'  was  not  rented;  that  he  sold  the  property  to  C. 
Hooper  for  eight  hundred  dollars,  of  which  five  hundred  dollars  were 
paid,  but  no  title  was  ever  made,  aa  the  contract  was  that  title  should  be 
made  when  the  remainder  of  the  price  was  paid;  that  Hooper  failed  to 
IMiy  the  remainder  of  the  price. 

Labat,  a  witness,  swore  that  he  had  known  the  property  for  tliirty 
years,  and  that  ChevaUior  was  the  recognized  owner  of  it,  and  that  ho 
has  been  in  possession  of  it  ever  since.  Hooper  swears  that,  finding 
himself  unable  to  pay  finally  tor  the  property,  he  proposed  to  give  it 
back,  and  that  Chevallier  in  consideration  that  he  had  paid  two  hrmdred 
dollars,  and  had  re-covered  and  weatherboarded  the  house,  agreed 
that  Hooper  might  occupy  the  house  four  years  free  of  rent,  on  con- 
dition the  latter  would  pay  the  taxes  and  keep  up  the  general  repairs  on 
the  property;  and  it  is  for  this  reason  that  the  property  was  assessed  in 
the  name  ot  his  wife.  That  no  title  wa^  ever  made  to  this  proi>erty 
either  to  himself  or  to  hia  wife. 
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Chcvnlltormryns. 

The  de[eudant  showa  some  dlscrepaucy  ta  the  teatimoay  of  the  plain- 
tiff, but  on  the  whole  he  has  himselt  produced  no  evideni'e  that  over- 
wmee  that  brought  forward  by  the  plaiatitf. 

It  is  therefore  ordered  Chat  the  judgment  of  the  district  court  be  an- 
nulled and  reversed.  It  is  further  ordered  that  there  be  Judgment  In 
(avor  of  the  plaintiff  recognlring  him  to  be  the  owner  of  the  property  in 
controversy  as  against  the  defendant,  and  that  the  injunction  be  per- 
petuated, the  defendant  and  appellee  pujiug  coste  in  both  courts. 


State  of  Lovishxa  vs.  Sam  Maxwell. 

The  Ikt  ifl  tbat  in  ti  (iroflc^utinn  [rtr  perjury  it  niuHt  nppenr  on  llii^  tai^c  o(  the  in- 
ajMnuint  that  thn  mnttpr  nllcKeil  tn  b^  Mee  [a  niDtcrlnl.  But  It  if  sufDcIent  to 
rbaresKenGrailTtliat  tbo  false  onlh  vna  materini  on  Ibetrint  ol  Ilie  issue  upon 
whieh  it  was  lattn ;  It  1b  not  nwTBBBry  to  slinw  i)iirticuliirly  liow  It  WBS  mntorlal. 
In  the  intorniBlion  In  tho  preapnt  InBtAniH)  Ihn  materiality  <j(  the  pyldenpo  1b 
elu^Be<ldi^ectly.aadt^c3tnteIllcatBlnc^harffin([  the  false onth uodt he clrcum- 
ilanns  make  its  materlnlitr  plain. 

PriiBecutlons  (or  ofTensee  noteapltnl  may  be  by  Information  irith  the  consent  of  the 
court  Rnit  obtained. 

Tbc  objection  that  tho  a-wixnoient  of  periury  Is  upon  n  uucstlon  which  the  tHMe 
bid  Qo  legal  risht  to  asii  and  iriitch  the  witucxH  I'ould  have  refused  fo  answer,  is 
not  veil  founded.  TheRtatodidhave  a  rlfclit  to  aekiti  It  wnsmateriaL  It  the 
mswer  would  criminalii  the  wltnesa  he  mlnht  re(u9i>  to  answer,  and  the  eouK 
voulii  not  compel  a  response.    Here  the  witness  made  ni)  objnetioa  to  answer. 

itiai>lear  (mm  tho  record  that  tiic  pnrti'.-uiar  cause  pendltiK  in  whii'h  the  perjury  Is 
■Jleved  to  have  twen  I'smmittod  Is  suin?iuntiyH!)ecitlod.  Thoro  iS  no  eondulns' ' 
ur  mlxlnic  up  o(  two  trials  or  of  two  false  oaths. 

T1i«  inlormation  sets  out  that  the  oath  was  adnilaistered  by  "A.  W.  Moore,  cleric  or 
the  Twolrih  Judlelai  District  an  aforesaid,  then  and  there  liavinfc  sufficient  au- 
thority to  administor  an  oath  to  tlio  said  &,m  Uaxwcll  in  that  behalf."  This  la 
BQlHcient. 

i  PPEAL  from  the  Twelfth  Judicial  District  Court,  parish  of  FranltUn. 
A  Taluiferro,  J.  Daitiel  B.  Gorham,  Mstriet  Attorney,  and  A.  P.  Field, 
.Ittomey  General,  (or  plaintiff  and  appellee.  C.  R.  Bntliff,  for  defendant 
and  appellant. 

Tallifrbbo,  J.  The  defendant  appeals  from  a  judgment  sentencing 
im  to  five  years  imprisonment  at  hard  labor  in  tlic  Penitentijiry  for  the 
crime  of  perjury. 

Coupled  with  a  bill  of  exceptions  are  tho  lollowing  plca3  offered  on  a 
motion  in  arrest  of  judgment: 

Firet— That  tho  materiality  of  tho  evldenra  upon  wliich  tho  oflfense  of 
perjiuy  is  assigned  is  not  alleged  as  tho  law  directs  In  such  coses. 

Second— That  the  State  can  not  proceed  in  a  case  of  perjury  by  way 
"t  information,  but  must  prosecute  by  way  of  indictment  or  presentment 
foimd  by  a  grand  jurj-. 
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Third— That  the  aesigomcDt  of  perjury  Is  upon  a  question  which  the 
State  has  no  legal  right  to  ask,  and  which  the  witness  could  have  refused 
to  answer. 

Fourth — That  it  does  not  appear  from  the  information  upon  what  trial 
the  asaignment  of  perjury  has  reference  to. 

'     Fifth — It  docs  not  specify  any  particular  eause  pending  in  which  the 
assignment  of  perjury  is  alleged  to  have  been  committed. 

Sixth — The  all^;ation  in  the  Intorniation  does  not  set  out  the  charge 
in  accordance  with  the  statute  laws  of  the  State  in  this,  it  does  not  allege 
ttiat  the  person  who  administered  the  oath  had  competent  authority  to 
administer  the  same. 

Seventh— The  information  does  not  show  the  pending  of  any  cause  in 
which  the  perjury  is  alleged  to  have  been  committed. 

That  the  points  here  made  by  the  defense  are  without  weight  we  tlunk 
Is  fully  shown  by  the  Attorney  Gcneral.lwho  answers  them  e&'latim: 

First — ^The  law  is  "that  it  must  appear  on  the  face  of  the  indictment 
that  the  matter  alleged  to  be  false  was  material.  It  is  sufBcient  to  ehargi- 
generatlu  that  the  taise  oath  was  material  on  the  trial  of  the  issue  upon 
which  it  was  taken;  it  is  not  necessary  to  show  particularly  how  it  was 
material."  Wliartou's  Criminal  Law,  section  2363.  In  the  information 
the  materlaUty  of  the  evidence  Is  chai^ged  directly,  and  the  statements 
in  charging  tlie  false  oath  and  the  circumstances  make  its  materiality- 
plain. 

Second — This  position  is  erroneous.  "  Prosecutions  for  offenses  not 
capital  may  be  by  information,  with  the  consent  of  the  court  first  c^- 
talned."    Eevised  Statutes,  section  977. 

Third— But  the  State  did  have  a  right  to  ask  it;  it  was  material.  It 
the  answer  would  criminate  the  witness  he  might  refuse  to  answer,  and 
the  court  would  not  compel  a  response.  Here  the  witness  made  no  ob- 
jection to  answer. 

Fourtu— This,  in  substance,  is  the  same  objection  tliat  is  set  up  under 
the  flrst  head. 

Fifth — It  is  clear  from  the  record  that  the  particular  cause  pending  in 
which  the  perjury  alleged  to  have  been  committed  is  specified.  There  is 
no  confusing  or  mixing  up  of  the  two  trials  or  the  two  false  oaths. 

Sixth— The  hiformation  sets  out  that  the  oath  was  administered  by 
"A.  W.  Moore,  clerk  of  the  Twelfth  Judicial  District,  aa  aforesaid,  then 
and  there  having  sufflelent  authority  to  adminlst«r  an  oath  to  the  said 
Sam  Maxwell  in  that  behalf." 

Seventh — This  reason  for  arrest  of  judgment  is  a  repetition  of  the  first, 
and  has  ^reody  been  answered. 

It  is  ordered  that  the  judgment  appealed  from  be  affirmed. 
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Berwin  \a.  WsIbh. 
No.  6189. 
31.  Bebwin  tb.  B.  Weiss  er  al. 

The  iiueatloD  in  this  case  1b:  ABaumlos  that  tba  wUeol  Welsd  overbad  a  mortttaff^ 
00  her  husband'B  property,  did  the  raortgaue  eeaso  absolutply  to  exist  by  tho 
billure  (o  Inserlbe  It  prior  to  the  flret  of  Janaary.  IBTO.  or  iTftB  it  alffara  allvp, 
bu(  oalr  not  operative  until  it  nraa  Inscribed  ! 

ThemorteHKe  maet  not  be  confounded  with  the  inscription.  The  morttCBiio  le  tbp 
riaht  which  is  eranted  to  the  creditor  over  the  property  o[  the  debtor  tor  the  Sf- 
cnrit;  of  bis  debt.  The  inscription  thereof  Is  the  notice  which  is  roQlilred  In 
order  to  preserve  the  rights  ot  tbe  mortKOKeR  aHalnst  third  parties.  As  Fe(tElrdi> 
its  elTect  on  the  property  of  the  debtor,  there  is  no  difrpren<s>  between  a  conven- 
tional aad  a  IokaI  inortgiute.  It  has  always  been  necessary  to  record  a  conven- 
tional morteafEe:  but  until  the  adoption  ot  the  conntltutlon  of  1M6  it  was  not 
necMwary  to  record  a  legal  mortssKe. 

Tbe  artirle  as  ol  tbe  constitution  rocoKDlzad  the  exlHtenco  of  taelt  mortBMcet.  and 
did  not  prohibit  them  In  the  future.  It  deeiBDiitcd  how  their  exiatonee.  to  afteot 
third  persona,  should  be  mode  to  appear.  It  bIbo  provided  when  those  tacil 
mortffazGB  which  were  in  exintence  at  tbe  time  of  its  adoption  should  cense  In 
affect  third  parties,  unloss  the  formaiitiea  to  sfanw  their  exletence  had  been  com- 
piled with. 

Tacit  mortgages  muat  therefore  be  considered  in  (he  same  llebt  that  conventional 
mortgscea  are.  and  are  to  be  (rovemed  by  the  same  rul(».  Undnr  these  rules 
the  morteatie  only  took  effect  frooi  and  otter  its  Inscription.  But  Uvm  that  time 
it  was  superior  to  all  mortenKcs  wblcb  came  after  it.  lo  this  case  the  niortsaee 
of  fhe  wife  was  recorded  bstore  the  plalntilTs  jnortffojio.  It.  therefore,  has  pre- 
wdencc  over  It, 

APPEAL  from  the  Ninth  Judicial  Dtetrict  Court,  parish  o(  Bapidcs. 
Oriborii,  J,  Jury  trial  R.  J.  Bowman,  for  plaintiff  and  appellant. 
Jt  Suan,  W.  F.  Blackman,  and  K  P.  Hunter,  curator  ad  Jioc,  for  Mrs. 
Uary  Weis3,  defendant  and  appellee,  W.  W.  JVbUlingtoii,  curator  ad  hoc, 
kr  Benjamin  Weiss,  delendant  and  appellee. 

HoHUK,  J.  Plaintiff  seeks  to  recover  from  the  defendant,  B.  Weiss, 
touT  thousand  dollars,  and  to  cause  cert^n  property  to  be  subjected  to 
the  mortgage  whii^h  was  given  to  secure  the  debL 

He  also  seE'ks  to  have  annulled  as  simulated  a  judgment  r<;  ndered  in 
bvor  of  Mra.  Weiss,  the  co-defendant,  ag^nst  her  husband,  in  which  she 
was  recognized  as  his  creditor  for  a  oonsiderable  sum,  and  under  which 
ladgment  the  property  now  sought  to  be  made  liable  for  the  pl^jitlfTs 
claim  was  sold  and  purciiaaed  by  bsr. 

The  int«r(«t  in  tbe  case  lies  between  the  plaintiff  and  Mis.  Weiss. 

On  tbe  thirtieth  of  September.  1870,  B.  Weiss  drew  up  a  statement, 
which  he  swore  to,  in  which  he  acknowledged  that  in  the  year  1866  he 
married  Miss  Mary  Myer,  in  Philadelphia;  that  at  the  time  of  his  mar- 
riage he  was  a  resident  of  the  pariah  of  Rapides ;  that  sinco  his  mar- 
tin he  had  received,  on  account  of  his  wife,  in  cash  and  available  assets, 
the  sum  of  three  thousand  dollars,  being  paraphernal  funds  belonging  to 
bn  oDd  derived  from  her  Inheritance  as  one  of  the  heirs  of  her  deceased 
father,  which  amount  he  had  used  in  bis  mercantile  business.  He  there- 
upon ac'mowlcdged  himself  indebted  unto  his  vrtfe  in  the  sum  of  three 
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thousand  dollars,  and  caused  bis  declaration  to  be  recorded  in  the  office 
ot  tho  recorder  ol  mortgages  tor  the  parish  of  Rapides  on  the  dated 

the  acknowledgment 

Plaintiff  contends  tliat  this  claim,  if  it  ever  had  any  legal  existence 
(which  he  denies),  Is  not  sec  ired  by  mortgage  because  it  was  not  re- 
corded prior  to  the  first  of  January,  1870,  and  he  involceB  the  one  hun- 
dred and  twenty-third  article  of  the  constitution,  which  provides  that 
"  tho  Oeoeral  Assembly  shall  provide  for  the  protoction  of  the  rights  ot 
married  women  to  their  dotal  and  paraphernal  property,  and  for  the 
i-eg{stration  of  the  same;  but  no  mortgage  or  privilege  shall  hereafter 
affect  third  parties  unless  recorded  in  the  parish  where  the  property  to 
be  affected  is  situated.  The  tacit  mortgages  uid  privileges  now  existiog 
in  this  State  shall  cease  to  have  effect  against  ttiird  persons  after  tbe 
first  day  of  January,  1870,  unless  duly  recorded.  The  General  Assembly 
sliall  provide  by  law  for  the  registration  of  all  mortgages  and  privUegee," 

The  acknowledgment  of  Weiss's  indebtedness  to  his  wife  was  not  re- 
corded until  the  thirtieth  of  September,  1870,  "  Therefore,"  plaintift 
says.  "  Mrs.  Welss's  mortgage,  if  she  ever  had  any,  ceased  to  have  wiy 
effect  against  third  persons  before  it  was  recorded,  and  was  consequently 
eitinct." 

PltdntifFs  mortgage  was  recorded  after  the  thirtietli  of  September, 
1870. 

Hrs.  Weiss  admits  that  the  failure  of  her  husband  to  record  her  mort- 
gage prior  to  the  first  of  January,  1870,  was  fatal  so  far  as  preserving 
tho  rank  of  the  mortgage  against  third  persons  who  had  acquired  rights 
to  or  on  the  property  of  her  husband,  but  she  says  that  her  mortgage 
did  not,  from  that  tact,  cease  to  exist.  She  admits  that  it  lost  its  rank, 
but  that  it  took  effect  on  his  property  from  the  date  of  its  inscription. 

The  question,  therefore,  which  we  have  to  decide  is  this :  Assuming 
that  the  wife  ever  had  a  morlghge  on  her  husband's  property,  did  the 
mortgage  cease  absolutely  to  exist  by  the  failure  to  inscribe  it  prior  to 
the  first  of  January,  1870,  or  was  it  always  alive,  but  only  not  operative 
until  it  was  inscribed  ? 

The  mortgage  must  not  be  confounded  with  the  tnaaiption.  The  mort- 
gage is  the  right  which  is  granted  to  the  creditor  over  the  property  of 
the  debtor  for  the  security  of  his  debt.  The  inscription  thereof  is  the 
notice  which  is  required  in  oixier  to  preserve  the  rights  of  the  mortgagee 
against  tliird  parties. 

As  regards  ita  effect  upon  tho  property  of  the  debtor,  there  is  no  differ- 
ence between  a  convehtional  and  a  l«^al  mortgage.  It  lias  always  been 
necessary  to  record  a  conventional  mortgage,  but  until  the  adoption  of 
the  constitution  of  1B68  it  was  not  necessary  to  record  a  legal  mortgage. 

The  article  123  of  the  constitution  recognized  the  existence  of  taolt 
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mortgages,  and  did  not  prohibit  them  ia  the  future.  It  designated  bow 
thdr  eiistence,  to  affect  third  pereons,  should  be  made  to  appear.  It 
alB)  provided  when  those  tacit  mortgages  which  were  in  existence  at  the 
time  of  Its  adoption  should  oeose  to  affect  third  parties,  unless  the  form- 
slities  required  to  show  their  existence  had  been  complied  with.  They 
most,  therefore,  be  considered  In  the  same  light  that  conventional  mort- 
gages are,  and  are  to  be  governed  by  the  same  rules.  Under  these  rules 
the  mortgage  only  toolc  effect  from  and  after  its  inscription.  But  from 
Oat  time  it  was  superior  to  all  mortgages  which  came  aft«r  it  In  tliis 
case  the  mortgage  of  the  wife  was  recorded  before  the  plalutifTa  mort- 
gage.   It,  therefore,  lias  precedence  over  it. 

The  next  question  is  whether  the  wife's  mortgage  was  a  reality,  or  was 
it  &  mere  simulation  ? 

The  tastlmony,  in  our  opinion,  shows  tliat  Weiss  did  receive  some  three 
tbooBand  dollars  from  his  wife,  wtilch  belonged  to  her,  and  tor  the  resto- 
mtlOD  of  wliich  she  was  entitled  to  judgment.  And  this  evidence  Is  to 
be  found  in  this  suit,  and  independent  of  the  testimony  tatcen  in  the 
proceedings  under  which  she  had  her  judgment 

This  opinion  renders  it  unnecessary  to  consider  the  aeverai  bills  of 
«ception  in  the  record. 

Judgment  afBrmed. 

Beheariug  refused. 


J.  W.  Hickman  et  al.  vs.  C.  H.  Wihett,  SHERiFr.  et  al. 

]UtTA.Hic^iiiaD.  wldowot  W.  P.  UlckmsD.  executed  throe  noMs  and  a  mortKSffcr 
in  favor  ot  John  L.  Ije^nS:  Co..  commission  merchants.  Hubsoiiuontly.  Bamu^l 
Mitdii'll  and  A.  B.  Hennhnw  suoil  out  executory  process  on  thn  notes  aforcBnld. 
which  bail  biea  transterred  to  them,  and  the  mortgasod  property  was  advertised 

Tlie  pUIntiSs.  who  allege  thcms-ilvi^  to  lie  the  heirs  ol  said  William  P.  Hickman. 
dateBSed.  eniolned  the  Hale  on  th9  allesHtlnns  thni  the  said  property  was  pur- 
efa*9«d  lor  them  by  Ihe  executor  o[  their  lather  oat  ol  and  with  his  laads,  and 
the  title  thereto  vas  taken  Id  the  name  of  their  mother,  Hary  A.  HickniaD.  as 
their  tutrix,  and  thiit  the  plHlntitTs  In  th?  executory  proceedines  are  not  thp 
l(Bil  owners  ol  the  siild  notea.  because  the  firm  of  I,ee  *  Co.  were  declnretl  bank- 
riDtS  within  three  months  ol  the  transfer  of  Bald  notes. 

Tbeualfmecs  ot  Lee  A  Co.  iutorvened,  clnimlng  the  notes  and  rceiHtlng  the  sale. 

The  defendants  Id  injunellon  anawerecl  by  Koneral  denial  and  the  svermfnt  that  the 
■tidpropertr  belonged  to  Mrs.  Hickman  by  inhcritanra  from  her  father:  and  to 
the  laterrontion  they  Inlerposed  a  plea  10  the  juilsdinlOD  ot  the  court. 

The  eiidence  Is  not  But!ll<^u>iit  to  support  thi^  claim  of  the  plointifb  in  Injunction.  In 
remrdlothe  lolervention,  It  nas  prnperly  dismissed  by  the  court  Iwlow.  as  it 
ptewntad  an  Issue  b^IoDglosto  Buother  tribunal. 

APPEAL  from  the  Ninth  Judicial  District  Court,  parish  ot  Grant. 
Orgftorn.J.    J.  G.  iniifeand  T.  C.  MiiiKtins,  tor  plaiotiffe  and  appei- 
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leee.  Manning,  tor  Intervenors  and  appellants.  R.  A.  Hunter  and  it  J" 
Bowman,  tor  defendants  and  appellants. 

Howell.  J.  On  the  twenty-sixtli  of  December,  1867,  Mary  A.  Hicknoi^ 
widow  of  Wm.  P.  Hickman,  ezet-uted  three  notes  and  a  mortgt^^  in  favor 
ot  John  L.  Ijeo  &  Co.,  commission  merchants  in  New  Orleans.  In  No> 
vember,  1873,  Samuel  Mitchell  and  A.  B.  Henshaw  each  sued  out  execu- 
tory process  on  the  notes,  and  the  mortgaged .  property  was  advertteed 
tor  sale  In  January,  1874.  The  plaintlfb,  who  are  the  heirs  of  said  Wdl 
F.  Hickman,  deceased,  enjoined  the  sale  on  the  allegations  that  the  said 
property  waa  purchased  for  them  by  the  executor  of  their  father  out  (X 
and  with  his  funds,  and  the  title  thereto  was  taken  In  the  name  of  Uidr 
mother,  Mary  A.  Hickman,  as  their  tutrix,  and  that  the  plaintUfo  in  the 
executory  proceedings  are  not  the  legal  owners  of  the  said  notes,  be- 
caxise  the  firm  of  J.  L.  Lee  &  Co.  were  declared  bankrupts  wiHiin  three 
months  of  the  transfer  of  s^d  notea 

The  assignees  of  J.  L.  IJee  &  Co.  intervened,  claiming  the  notes  and 
resisting  the  sale. 

The  defendants  in  injunction  answered  by  general  denial  and  the  aTet- 
ment  that  the  said  property  belonged  to  Mrs.  Hickman  by  inheritapoe 
from  her  father,  and  to  the  intervention  they  interposed  a  plea  to  the 
jurisdiction  ot  the  court 

Judgment  was  rendered  perpetuating  the  inJunoUon  and  dismissing 
the  intervention,  from  which  the  defendants  and  Intervenors  appealed. 

As  we  think  the  evidence  does  not  make  out  the  case  of  the  plaintifb,. 
upon  whom  the  burden  to  do  so  rested,  it  is  unnecessary  to  pass  on  the 
bills  of  exception  to  its  admissibility.  No  one  ot  the  witnesses  testifies  to 
having  ever  seen  the  alleged  act  of  purchase.  They  simply  speak  oFthe 
rommon  understanding  in  the  family  and  among  some  of  the  neighbors 
that  the  property  in  question  was  bought  by  the  executor,  who  Is  dead, 
'  tortbeminors,  with  the  funds  of  the  testator.  The  evidence  is  too  vague 
and  general  to  establish  Otic  to  real  property,  and  especially  to  overcome 
the  effect  of  the  notarial  act  of  mortgage  by  Mrs.  Hickman,  which  was 
accepted  for  the  mortgager  by  a  lawyer  ot  high  standing,  and  it  ia  not 
easUy  presumable  that  he  would  haveaecepted  for  his  clients  a  mortgage 
from  one  not  an  owner  of  the  property  mortgaged. 

We  think  the  plaintiff  have  failed  to  sustain  their  injunction,  and  tfaat- 
the  intervention  was  properly  dismissed,  as  It  presented  an  Issue  belong- 
ing to  another  tribunal. 

It  is  therefore  ordered  that  the  judgment  dismissing  the  intervention 
be  affirmed,  and  that  the  judgment  perpetuating  the  injunction  be  re- 
versed and  the  injimctlon  be. dissolved,  with  ten  per  cent  on  the  amounts 
enjoined,  plaintiffs  to  pay  coats  of  the  injunction  suit  in  both  courts.  In- 
teri'enors  to  pay  costs  ot  their  Intervention  in  both  courts, 

Peheari  ng  refused. 
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SrccBBSion  aw  Miltoit  Taylor.    On  Pbtitiok  of  Thomas  J.  TaBoof^  " 

AcmsisnuTOK,  and  or  Mabon  Comnr  Ooukt,  of  Mason  CoiTfTY,  Ekk- 
TC3T,  AND  ON  Opposition  to  Aooomm  of  Exect'toh,  P.  B,  Fouxb, 
PuKjc  Adxihistbatob,  (Oonsoudatbd). 

In  tha  matter  of  tbla  sucocBslon,  tb«  judxmeat  puttlnR  the  heirs  in  poesewlOD  waa 
notthereeuUoI  tranil.    It  wae  done  openly  and  eontradlrtorUr  with  the  proper 

Tbehelra  baylns  been  put  Id  poseeselOD,  the  Second  Dletriot  Court  wu  without 

jarUdietion  over  the  mntter  In  controversT  In  this  proceeding. 
Uaderthe  loreKolns  ooncloBlons  the  pUotlllb  hare  no  Interest  to  contest  tliea«- 

•Jount  Sled  by  the  administrator. 

i  PPEAL  from  the  Second  IMstrlot  Court,  parish  ol  Orleans.  Tieaot,  J. 
A.  B.  B.  JFbrman,  for  Throop  and  Uacon  County  Court,  plalntUEs  and 
opponents,  appellanta.  W.  W.  SanMm  and  B.  C.  Labatt,  for  defendants 
and  opponents,  appellees.  Hays  <£  Neic  and  Ernest  Morel,  for  P.  K 
Foufce,  executor,  public  administrator,  appellee. 

Wtlt,  J.  MUton  Taylor  died  leaving  a  aucceeelon  in  Hoson  county, 
Kentucky,  the  place  of  his  domldle,  a  suocesdon  in  Hamilton  oounty, 
Olilo,  and  a  succession  la  this  State.  On  the  thirteenth  of  March,  1870, 
John  L  Rickey,  the  dative  executor  from  Hamilton  county,  Ohio,  caused 
the  will  of  the  deceased  to  be  probated  In  the  Third  District  Court,  and 
applied  to  be  appointed  dative  executor  thereof  In  this  State.  An  oppo- 
ritioQ  was  flied  to  hie  appointment  by  P.  B.  Fouke,  public  aOministiator, 
irtio  d^med  the  office  himself.  The  court  appointed  him,  and,  on  ap- 
peal, the  action  ol  the  court  below  was  aCBrmed.  See  the  case  reported 
in  23  An.  22. 

On  the  twenty-fifth  of  July,  1871,  Mary  Jane  Taylor,  wife  of  Milton  ' 
Bodgers,  was  recognized  as  sole  heir  of  Milton  Taylor,  deceased,  and 
was  ordered  to  be  put  in  posseaeioQ  of  all  the  property  and  effects  of  the 
giKwession,  "  on  tiie  said  Mary  Jane  Taylor  Rodgers  giving  bond  with . 
good  uid  solvent  security  in  the  amount  delivered  to  bcr  by  said  public 
adminiBtrator,  conditioned  as  the  law  provides  in  such  caeen,  reserving 
to  any  heir  at  law  his  right  to  set  up  any  claim  he  may  have  against  said 


In  the  application  of  Hra.  Bodgers,  and  in  this  order,  the  will  of  Mil- 
ton Taylor,  which  the  court  had  ordered  executed,  was  entirely  Ignored — 
no  reference  whatever  was  made  to  It. 

On  the  third  of  August,  1871,  Phoebe  Ann  Dunconson  and  John  James 
Taylor,  claiming  also  to  be  the  children  of  Milton  Taylor,  prayed  to  be 
Teoognized  as  heirs  and  put  in  possession  of  two-thirds  of  the  property 
ol  said  Huccesaion.  Their  application  was  opposed  by  Mary  Jane  Rod- 
gers. The  controversy  was  finally  settled  in  favor  of  said  applicants, 
ttiis  court  holding  that "  the  evidence  which  establishes  the  status  of  the 
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appellee  as  the  child  ot  the  deceased,  shows  with  equal  clearness  that 
the  petitioners  herein  are  also  his  ehadren."  See  the  case  reported  in 
24  An.  326,  doddod  in  May,  1872. 

On  the  t-Telfth  of  March,  1872,  Thomas  J.  Throop,  "  as  administrator 
■with  the  will  annexed,"  repreeentlDg  the  estate  of  the  deceased,  by  ap- 
pointment of  the  probate  court  of  Mason  county,  Kentucky,  and  as 
attorney  in  fact  tor  Mason  County  Court,  one  of  the  l^atees  under  the 
will,  brought  this  suit  against  the  public  admtniatrator,  appointed  dative 
executor  ot  the  will,  and  against  Mary  Jane  Hodgers,  Phtebe  Ann  Dun- 
«anson,  and  John  James  Taylor,  claiming  to  be  heirs  at  law  of  the  do- 
ceased,  and  ho  prays  that  the  decree  of  the  tliirteenth  of  March,  1870, 
ordering  the  execution  of  Milton  Taylor's  will,  be  carried  Into  effect;  that 
the  judgment  recognizing  said  pretended  heira  at  law,  and  ordering  thero 
to  be  put  in  possession  of  the  Succession,  be  set  aside  and  annulled;  that 
the  public  administrator  be  dismissed  from  the  office  of  dative  executor 
for  failing  to  file  annual  accounts,  and  for  failing  to  deposit  the  funds  of 
the  suoccaaion  in  bank  according  to  law;  that  he  be  condemned  to  paj- 
ten  per  cent  interest  and  twenty  pei-  cent  damages  on  the  amount  of  the 
funds  not  so  deposited;  that  petitionar  be  recognized  and  put  in  posses- 
sion of  the  succession;  and  if  from  any  cause  this  relief  be  refused,  that 
petitioner  have  judgment  against  the  succession  for  the  amount  ot  the 
legacy  to  tiie  Mason  County  Court,  represented  herein  by  petitioner. 

The  court  below  dismissed  the  suit  on  the  peremptory  exceptions  filed 
by  the  defendants,  and,  on  appeal,  i(s  judgment  wns  reversed  and  the 
case  remanded  for  trial,  Sco  the  decision  reported  in  25  An.  446.  The 
grounds  for  the  action,  as  stated  in  the  petition,  are:  The  petitioner  is 
administrator  "  with  the  will  annexed  "  of  the  sui-cession  at  the  domicile 
of  the  deceased  in  Kentucky,  and,  that  the  euccesaion  in  this  State  is  an- 
cillary to  that,  and  by  the  laws  of  Kentuckj'  his  power  as  administrator 
is  the  same  as  that  of  executor  with  seizin;  that  the' judgments  he  seeks 
to  annul  were  obtained  by  fraud  and  false  testimony;  that  these  pre- 
tended heirs  were  adulterous  bastards  ot  the  deceased,  and  that  their 
mother  was  a  slave,  and  by  the  laws  of  Kentucky  and  Louisiana  they 
are  incapable  ot  inheriting  from  the  deceased;  that  the  property  In  Ken- 
tucky ifi  insufficient  to  pay  the  special  li^ciea  in  the  wili,  eepeclally  the 
legacy  duo  the  Mason  County  Court  (which  is  capable  of  inheriting  by 
the  laws  ot  Kentucky);  that  the  public  administrator  has  failed  to  ac- 
count annually,  according  to  law,  and  he  has  failed  to  deposit  the  funds 
of  the  succession  in  bank. 

After  the  case  was  remanded,  Mary  Jane  Eodgors,  Phcebe  Ann  Dun- 
canson,  and  John  James  Taylor  answered,  and  after  denying  gcnerollv 
andspecially  the  allegations  of  plaintiff,  they  "admit  thatthey  are  three- 
fourths  white  and  one-fourth  colored,  as  acknowledged  in  1869  by  their 
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bUher,  Milton  Taylor,  in  the  memorandum  to  bis  will;  the;  admit  they 
are  the  natural  phildren,  duly  acknowledged,  of  Milton  Taylor,  and  that 
their  mother  was  oiiginally  purchased  by  their  lather,  but  was  treated 
kindly  by  him  as  the  mother  of  his  children  born  in  bis  house;  they  ad- 
mit that  they  were  bom  in  Kentucky,  but  were  educated  by  their  father 
and  brought  up  in  Ohio,  where,  they  resided  the  greater  part  df  their 
lives  and  where  they  now  reside,  and  where  their  father,  Milton  Taylor, 
made  his  wLtl  and  died,  having  resided  there,  much  of  his  time  before  his 
d*ath.  Eeepondenta  deny  tliat  their  father  had  any  other  hoire,  and  they 
all^e  that  in  hia  wiU  of  1869  he  provided  liberally  for  them  and  their 
children,  but  that  those  dispositions  are  void  in  Louisiana,  and  in  said 
will  of  1869  and  the  memorandum  thereto  their  said  father  duly  ac- 
knowledged respondents  as  his  natural  children,  laesides  having  all  their 
iivea  previously  to  1869  acknowledged  them  in  his  letters,  acts,  and  all 
lands  of  private  writings.  Beepondents  aver  that  the  property  of  their 
lather,  Milton  Taylor,  in  Louisiana,  Is  real  property,  and  that  the  clause, 
in  BO  tar  OS  it  disposes  of  real  property  in  favor  of  persons  whom  plain- 
tiff dwms  to  represent,  is  null  and  void,  for  this,  to  wit: 

Firet— That  the  bequest  in  trust  to  the  Mason  County  Court  is  con- 
trarj-tothe  law  of  Louisiana  prohibiting  substitutions  and  JUlei  com- 

Seeond— That  the  Judges  of  the  county  court  have  no  interest  proper 
In  the  bequest,  and  the  cestui  qite  truat,  or  the  real  beneficiaries,  arc  not 
deaignated  or  described  with  sufflcient  certainty. 

Third— The  language  of  the  bequest  is  imperative,  that  the  commis- 
uoners  shall  be  appointed  and  the  objects  of  the  charity  designated 
(which  is  even  not  allegei  to  have  been  done),  and  therefore  the  trust  Is 
prohibited. 

Fourth— Sot  being  residuary  legatees,  the  justices  of  the  county  court 
ran  not  take  the  legacj'  it  it  be  Impossible  to  execute  the  trust  upon  re^ 
property  In  Louisiana. 

Wherefore  respondents  pray  that  the  order,  whioh  was  ex  parte  as  to 
them,  ordering  the  execution  of  the  will  of  Milton  Taylor,  so  fur  as  it  re- 
lates to  real  property,  or  its  proceeds,  in  Louisiana,  be  annulled;  that  re- 
Bpcmdents  be  recognized  as  natural  children  of  Milton  Taylor,  duty  ac- 
knowlelged,  and  put  in  possession  as  heirs  as  against  the  plaintiff,  ac- 
•Mrding  to  the  decrees  heretofore  rendered  In  the  premises;  that  plain- 
tilTs  demand  bo  rejected  with  costs,  etc. 

After  the  case  had  I>een  r^ularly  submitted  on  the  issues  K.tated  and 
on  the  aoveral  oppositions  to  the  two  accounts  filed  by  the  public  admin- 
btiBtor,  which  will  be  more  fully  noted  hereafter,  the  court  dismissed, 
lor  waot  of  jurisdiction,  the  demand  of  Thonias  J.  Throop,  "  adminlstra- 
torwith  the  will  annexed,"  etc.,  on  theground  that  the  orders  for  putting 
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the  hedra  into  posseedon.  Bought  to  be  aniiulled,  divested  tiie  court  of 
jurisdiction;  it  aleo  amended  the  aooounlB  and  hcnnolc^ated  than. 
From  this  judgment  Thomas  J.  Throop,  administrator,  etc.,  appealed. 

The  court  committed  a  manifest  error  in  diemteslng  for  want  of  juti>> 
diction  the  demand  of  Throop,  the  administrator  "with  the  wHl  an- 
nexed.'' whoso  fimcUons  are  the  same  as  a  dative  executor.  He  repre- 
sents the  eucoeeslon  at  the  domldle  of  the  deceased,  to  which  the  sue* 
•.teeeioQ  here  is  anciUary.  He  has  a  right,  after  the  debts  of  the  euooes- 
sion  here  are  settled,  to  daniand  of  the  public  administrator,  who  1» 
dative  executor,  the  residue  of  the  funds  of  the  estate,  fn  order  that  tb» 
will  may  be  carried  into  effect 

In  Gravillon  ra.  Bit^ards,  executor,  18  La,  89i,  It  was  held:  "The 
power  of  our  oourtt  to  order  the  remisslcm  of  funds  bdonglng  to  a  for* 
cign  succession  opened  here  to  the  representatives  and  creditors  author- 
ized to  receive  them  by  the  courts  of  the  domicile  of  the  deceased,  is 
undoubted;  every  motive  of  public  policy  requires  such  transmission  lor 
distribution." 

The  orders  recognizing  as  hetis  at  law  the  illegitimate  colored  children 
of  Ullton  Taylor  residing  In  Ohio,  and  directing  tiiat  they  be  put  in  pos- 
session, are  revisable  in  an  action  of  nullity  for  fraud  by  the  court  which 
rendered  them. 

The  will  of  Hilton  Taylor  remains  unrevoked,  and  the  public  adminis- 
trator, as  dative  executor,  remains  in  possession  of  the  suooession.  Jn 
obtaining  these  orders  these  pretended  heirs  entirely  ignored  the  will  of 
Milton  Taylor,  treating  the  succession  as  Intestate. 

We  are  satisfied  from  the  evidence  that  they  committed  a  fraud  itt 
withholding  from  the  court,  when,  attempting  to  prove  their  heirship,  the 
fact  that  they  were  the  illegitimate  children  of  Milton  Taylor  by  a  colored 
woman  who  was  his  slave  at  the  time  of  their  birth,  and  who  died  his 
slave,  and  therefore,  by  the  laws  of  Kentucky,  the  domidle  of  their 
origin,  they  were  incapable  of  Inheriting  from  their  father. 

The  orders,  therefore,  obtained  by  Mary  Jane  Bodgers,  Phcebe  Ann 
Dunoanson,  and  John  James  Taylor  must  be  annulled.  These  peisons 
are,  therefore,  without  Interest  to  contest  with  pl^ntiff,  Thomas  J. 
Throop,  administrator,  etc.,  on  the  question  r^aed  In  their  answer,  whether 
the  clause  of  the  will  conferring  a  special  legacy  on  Mason  County 
0>urt  cont^ns  a  prohibited  substitution  in  the  meaning  of  article  1520 
of  the  Bsvised  Code. 

If,  however,  the  question  were  raised  and  answered  in  the  afBrmative, 
It  would  not  defeat  the  demand  of  the  plaintU!^  because  the  various  other 
clauses  of  the  will  remain  in  force,  not  having  been  attacked,  and  as  ad- 
ministrator "with  the  will  annexed"  at  the  domicile  of  the  deceased, 
the  plaintiff,  charged  with  the  execuUon  of  the  will,  is  entitled  to  all  the 
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fonda  ot  the  suoceeslon  here  remaning  aft«r  payment  of  the  debts.    19' 
Lb.  296i  6  An.  161. 

Looking  at  the  aocountB  filed  by  the  public  administrator,  and  pending 
«□  the  oppoeltiona  herrin,  we  find  that  the  proceede  of  the  sales  of  the^ 
sacceeeion  property  exceed  in  the  aggregate  twenty-one  thousand  dol- 
itn,  and  that  the  only  debt  of  the  deoeaaed  In  this  Btate  was  a  mortgage 
dafm  bearing  on  the  propeity  amounting  in  principal  and  Interest  tO' 
nna  Yet  this  pubUc  administrator.  In  utt«r  dlsr^rd  of  his  duty,  and,. 
as  we  find,  fraudul^itly,  swells  his  accounts  with  false  charges,  exorbitant- 
court  charges,  and  numerous  claims  not  owing  by  the  succession,  and  by^ 
these  unjost  and  exorbitant  dalms,  added  to  the  mortgaged  debt  of 
16773  actually  owing  by  the  deceased,  he  increases  the  debit  side  of  hia 
accounts  and  reduce?  the  funds  In  bis  hands  to  a  balance  only  ot 
41068  35,  which  he  acknoiriedges  he  owes  the  succession. 

For  the  fraud  which  is  mfmiteetln  the  provtsional  account,  the  homolo- 
gation thereof  in  the  judgment  of  the  fifteenth  of  September,  1S71,  must, 
be  annulled,  as  prayed  for. 

After  examining  the  evidence  bearing  <m  the  Items  of  the  two  oroounts,. 
we  feel  oonstr^ned  to  strike  (iierefrom  all  the  items  debited,  except  the 
Idloiring,  those  rejected  ^ther  not  being  proved  or  evidently  not  owing 
by  the  snoceeslon.    Some  are  correct  in  part,  and  will  be  reduced: 

Item  No.    1  Andrew  Hero,  notary 84  00 

Item  No.    2  Oerk'a  costs 60  00 

Item  No,   3  Hays  &  New,  attorneys 600  00 

Item  No.   4  W.  B.  Morris,  insurance 40  66 

Item  No.    7  Lewis  et  al.,  appraisers,  reduced  to 8  00 

Item  No.   8  Deslonde'e  account,  reduced  to 190  60 

Item  No.  18  Notice  to  credltora 8  00- 

Item  No.  14  Attorney  for  absent  heirs,  reduced  to 100  00 

Item  No.  17  Mortgage  debt 5,773  00' 

Item  No.  22  Administrator's  commlssioDS 1,000  00 

Item  No.  23  Tracey,  clerk's  fees 101  40 

Item  No.  24  SheiMTs  fees 8  00 

Item  No.  27  3.  P.  Epply'a  account 209  SS- 

Item  No.  30  Balance  of  administrator's  commissions 57  64 

Item  No.  32  E.  Morel,  attorney's  fee 250  00 

Item  No.  3*  Christy,  notary 10  00 

Item  No.  35  Deslonde's  account,  reduced  to 60  00 

Item  No.  36  Reserved  for  costs 76  00 

Item  No.  43  A.  J.  BaJI 800  00 

Item  Ko.  14  James  O'Hara 250  00 

Item  No.  45  John  O.  Carlisle 250  00 

Item  No.  48  Thornton  F.  Marshall 150  00 


872  8UPHEME  COURT  Oe  LOUISIANA, 

Succeasloa  at  Taylor, 

As  the  public  admlnietrator  f&lled  to  deposit  in  bank  the  luods  o(  the 
estate  as  required  by  section  seven  of  tbe  Re^-ised  Statutes,  he  must  be 
lield  liable,  aa  prayed  for,  to  pay  twenty  per  cent  per  annum  interest  on 
$13,481,  the  amount  of  funds  remaining  In  tiis  hands  after  filing  tbe  pro- 
■i-isional  account,  from  August  21, 1871. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  aoDulled, 
aad  it  is  decrec<l  that  the  orders  herein  recognizing  as  heirs  Sfary  Jane 
Bodgers,  Phoebe  Ann  Duncanson,  and  John  James  Taylor,  and  ordering 
them  to  be  put  in  possession  of  the  suooeeeion  of  Milton  Taylor  be  an- 
nulled; that  the  judgment  homologating  the  provisional  account  on  the 
fifteenth  of  September,  1871,  be  annulled;  that  ail  the  items  on  the  debit 
side  of  the  two  accounts  filed  herein  bo  rejected,  except  items  numbers 
one,  two,  three,  four,  seven,  eight,  thirteen,  fourteen,  seventeen,  twenty- 
two,  twenty- tEree,  twenty-four,  twenty-seven,  thirty,  thirty-two,  thirty- 
four,  thirty-flve,  thirty-sis,  forty-three,  forty-four,  forty-five,  forty-sbt ; 
that  these  items  for  the  respective  amounts  thereof  as  stated  in  this 
opinion,  form  and  constitute  the  debit  aides  of  said  accounts,  the  credit 
sides  remaining  undisturbed,  and  a^  thus  constituted,  that  said  accounta 
be  homologated,  and  the  public  administrator  is  hereby  ordered  to  pay 
each  item  thereof  to  the  creditors  therein  named;  it  is  further  ordered 
that  Thomas  J.  Throop,  administrator  "  with  the  will  annexed,"  etc, 
plaintiflf  herein,  recover  of  the  defendant,  P.  B.  Fouke,  public  admiois- 
trator,  dative  executor  of  the  succession  of  Mitton  Taylor,  all  the  funds 
belonging  to  said  succession  remaining  after  paying  the  items  of  said  ac- 
counts herein  homologated;  also,  that  he  recover  judgment  against  him 
for  twenty  per  cent  per  annum  interest  on  $13,484  from  the  twenty-ftrst 
day  of  August,  1871. 

It  is  further  ordered  that  the  succession  of  Hilton  Taylor  pay  costs  of 
the  court  below  and  appellees  pay  costs  of  appeaL 

On  ItEHEutiKa. 

MoBOAX,  J.    A  further  examination  of  this  case  sattefles  us — 

First— That  the  judgment  putting  the  heirs  in  possession  was  not  the 
result  of  fraud,  but  that  Is  was  done  openly  and  contradictorily  with 
the  proper  parties; 

Second— That  the  heirs  having  been  put  in  possession,  the  Second  IHs- 
trict  Court  was  without  jurisdiction  over  the  matters  in  controversy  in 
this  proceeding:  and 

Third — Ttiat  under  the  foregoing  conclusions  the  plaintlfb  have  no  In- 
terest to  contest  the  account  filed  by  the  administrator. 

It  is  Uiercfore  ordered,  adjudged,  and  decreed  that  t&e  judgment 
heretofore  rendered  in  this  case  be  avoided,  annulled,  uid  reversed;  and 
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it  is  now  ordarei],  adj  udged,  aad  decreed  that  the  judgmeot  of  the  dis- 
trict court  be  affirmed  with  oostB. 

Wn-T,  J,,  dissenting.  In  this  controversy  between  the  ill^tlmate  col- 
ored children  of  Milton  Taylor  and  Thomas  J.  Throop,  administrator 
"mth  the  will  annexed,"  of  Mason  county,  Kentucky,  the  succession  of 
the  domicile  of  the  deceased.  In  regard  to  the  funds  of  the  succession  of 
Mfllon  Taylor  in  the  hands  of  the  public  administrator,  P.  B.  Fouke,  who 
is  also  a  party  to  this  litigation,  and  who  Is  being  proceeded  against  to 
acooiintfor  said  luuds,  several  important  questions  arise: 

First— Have  these  illegitimate  colored  children  any  right  to  interfere 
la  this  sooceesion  and  contest  the  validity  of  the  will  of  their  father, 
Xiltoa  Taylor,  and  resist  the  demand  ol  the  administrator  "  with  the 
will  annexed,"  of  the  eucceealon  of  the  domicile  of  the  deceased,  against 
the  public  administrator,  P.  B.  Fouke,  administering  the  ancillary  suc- 
cession here,  to  recover  the  residue  of  the  funds  of  s^d  succession  after 
paying  the  debts  of  the  deceased? 

These  children  were  the  ofbprlng  of  Milton  Taylor  by  his  colored 
roncubine,  who  lived  and  died  a  slave  in  Ma^on  county,  Kentucky. 

By  the  laws  of  Kentucky,  the  domicile  of  their  origin,  and  by  the  laws 
ot  this  State,  where  they  do  not  reside,  but  where  they  set  up  the  right 
of  hors,  these  children  are  incapable  of  inheriting  the  property  of  Mil- 
too  Taylor;  and  coneequently  they  have  no  right  to  attack  the  will  of 
MtOD  Taylor  or  any  clause  thereof,  and  they  are  absolutely  without 
standing  in  court  to  raise  any  controversy  in  regard  to  said  succession. 
That  there  may  be  no  nustake  in  re^rd  to  the  incapacity  of  these 
pretended  heirs  to  inherit  by  the  laws  ot  Kentucky,  the  domicile  of  their 
origin,  I  propose  to  copy  some  of  the  evidence  In  the  record. 

The  witness,  B.  H.  Stanton,  testifies;  "I  practiced  law  in  the  circuit 
com  and  Court  of  Appeals  of  Kentucky  from  1839  until  1863,  when  I 
became  circuit  judge  of  the  Fourteenth  Judicial  District  of  Kentucky, 
which  position  I  now  occupy,  •  •  *  An  ille0timate  chUd  has  no 
Buch  heritable  blood  as  to  enable  It  to  inherit  from  it»  father  under  the 
laffH  ol  Kentucky  as  they  now  exist  or  ever  did  exist.  A  ohlld  of  color, 
that  is,  of  black  blood  or  a  n^ro,  can  not  now  and  never  could,  under 
Uie  laws  ot  Kentucky,  Inherit  from  its  white  father.  An  illegitimate 
child,  though  of  pure  white  blood,  could  not  inherit  from  its  father  un- 
der any  circumstances,  unless  authorized  by  an  act  of  the  Le^lature, 
which  is  sometimes  granted.  A  slave  child  bom  ot  a  slave  mother  could 
Mt  inherit  from  Its  tree  white  father.  A  child  bom  in  slavery  of  a  slave 
mother  can  not,  and  never  could,  by  the  laws  ot  Kentucky,  inherit  from 
\Sb  Thite  father."  This  testimony  in  regard  to  the  rights  ot  ille^timate 
TOlored  children  by  the  laws  of  Kentucky  is  corroborated  by  several 
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irjtnesaes,  eepeeially  by  H.  Taylor,  an  attoni©y-at-!aw,  of  Mason  countj-, 
Eeotucky. 

In  their  pleadings  these  pretended  heirs  admit  that  they  were  bom  of 
a  colored  woman,  who  was  the  slave  of  their  father,  Milton  Tajlor. 
Furthermore,  tiie  testimony  of  Washington  Evans,  who  was  the  son  of 
this  colored  woman  by  a  colored  man  before  she  became  the  concubine 
of  Milton  Taylor,  is  in  the  record.  He  t«etifles  as  follows:  "  I  would 
state  that  at  the  time  Milton  Taylor  bought  my  mother  she  had  two 
■children,  myeelf  and  brother;  at  the  time  he  bought  my  mother  he 
txKight  my  father,  whom  he  sold  down  the  river  shortly  after.  My 
mother  ttMB  took  up  with  another  black  man,  by  whom  ehe  had  two 
"ohOdren,  both  of  iriioai  died  in  infancy.  Mr.  Taylor  drove  this  black 
man  away,  and  then  he  had  by  my  mother  eight  children,  all  of  whom 
are  dead,  excepting  John  James,  Ktary  Jane,  and  Phoebe.  I  will  state 
she  (the  mother  of  these  children)  was  theslMe  of  Milton  Taylor  from 
the  time  he  bought  her  up  to  the  time  of  her  deattt  •  •  •  i  would 
state  that  I  have  stated  all  the  facts,  being  myself  a  sbive  of  Milton 
Taylor  all  the  time  until  the  emancipation  proclamation,  when  I  wae  set 
free.  I  know  that  their  mother  was  a  slave,  and  they  were  bom  slaves, 
aad  were  incapable  of  inheriting  from  these  causes." 

The  witness  Stanton  tesdfled  on  cross -examination  tliat  "  it  would 
have  been  impossible  for  a  l^fal  marriage  to  have  taken  place  between 
Milton  Taylor  and  his  slave  woman,  or  any  other  negro  woman,  either 
In  Ohio  or  Kentucky,  as  such  marriages  are  forbidden  in  both  States  as 
repugnant  to  natural  as  well  as  municipal  law." 

Here  these  illegitimate  children,  who  were  the  slaves  of  Ttlilton  Taylor, 
and  whose  mother,  a  colored  woman,  was  prohibited  by  the  laws  of  Ken- 
tucky and  of  Ohio  from  marrying  Milton  Taylor  or  any  othcrwhiteman, 
como  to  Louisiana  and  set  up  rights  aa  heirs  of  Milton  Taylor  which 
they  do  not  possess  in  Kentucky,  their  domicile  of  origin,  or  at  their 
own  domicile  In  Ohio,  and  rights  which  would  not  bo  accorded  to  them 
were  they  citizena  of  thla  State. 

We  are  referred,  however,  to  the  cases  of  Cabellero  and  Cornelia  Hart, 
24  An.  573,  and  26  An.  90.  In  those  cases  there  was  a  marriage,  and  a 
majority  of  the  court  held  that  the  marriage  and  acknowledgment  were 
BUfQcient  to  Intimate  the  children. 

Here,  however,  there  was  no  att«mpt  to  Intimate  by  marriage  and 
acknowledgment.  The  parties  were  prohibited  from  marrjing,  the  col- 
ored concubine  of  Taylor  having  died  during  the  existence  of  slavery. 

It  is  urged  that  these  pretended  heirs  are  the  natural  children  of  Mil- 
ton Taylor,  and  therefore  they  inherit  his  properi;y.  They  have  never 
been  acknowledged  by  him  in  the  manner  required  by  law. 

"The  Boknowtedgment  of  an  iU^tlnmte  child  shall  be  made  by  a  dec- 
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luatloB  before  a  notary  public,  In  tiie  presence  of  two  witue«sefl,  by  the 
imhrr  iinfl  motber,  or  etther  of  them,  whenever  it  Bfaall  not  have  been 
■•de  in  the  n^tering  ot  the  birth  and  baptism  of  such  child."  Revjfed 
O)de,203. 

"  Such  acknowledgmeat  shall  not  W  Mde  la  favor  of  children  whose 
pffenta  were  Incapable  of  contracting  marriage  at  fbv  ttae  «C  eoocep- 
tkn."   Bevised  Code,  204. 

CoDBlderiug  the  textual  proviBions  of  the  Code  and  the  numerous  ad- 
judications of  ttiis  court,  the  conclusion  is  inevitable  that  John  James 
Taylor,  Mary  Jane  Rodgera,  and  Phoebe  Ann  Duncanson,  the  illegitimate 
diildrec  of  Hilton  Taylor  by  his  colored  concubine,  are  incapable  of 
InliMitmg  the  property  of  their  father,  and  they  are  without  an  interest 
in  this  controversy. 

Second— AsBuming,  however,  that  they  were  duly  acknowledged 
natoral  children,  and  there  was  no  incapacity  of  marriage  of  their  par- 
ents at  the  time  of  their  conception,  these  pretended  heirs  can  not  de- 
feat the  demand  of  the  dative  executor  ol  the  domicile  of  the  deceasetl 
to  recover  from  the  public  aiminlstrator  representing  this  ancillary  suc- 
cession the  residue  of  the  funds  remaining  in  his  hands  after  paying  the 
debts  of  the  deceased;  because,  if  the  clause  of  the  will  In  r^^rd  to  the 
Ic^cf  to  Uason  County  Court  be  void  as  alleged,  stDl  the  other  dlsposl- 
tioDS  of  the  will,  whose  validity  has  not  been  questioned,  should  be 
executed;  and  the  dative  executor  of  the  domicile  of  the  deceased  is 
entitled  to  tjie  funds  of  this  onciliarj-  succession  in  order  to  execute  the 
valid  dispuaitions  of  the  will. 

Third— These  illegitimate  children  contend  that  they  have  been  put  in 
possession  of  the  succession  by  order  of  the  probate  court,  and  there- 
toK  the  court  below  was  without  jurisdiction. 

Is  this  so  ?  The  record  shows  that  the  funds  in  controversy  have 
never  passed  from  the  hands  of  P.  B.  Foulie,  public  administrator,  who 
was  appointed  dative  executor  of  the  ^111  of  Milton  Taylor.  In  his  ca- 
pacity of  dative  executor  Fouice  holds  the  funds  of  this  aaolllary  suc- 
cession, and  the  controversy  is  who  shall  recover  them,  Throop,  the 
administrator  "  with  the  will  annexed,"  whose  position  is  dative  executor 
at  the  domicile  of  the  deceased,  or  the  illegitimate  children  of  Milton 
Taylor? 

Shall  the  dative  executor  here  give  up  the  funds  in  his  hands  after 
paying  the  debts  to  the  dative  executor  of  the  principal  succession,  in 
order  that  the  valid  dispositions  of  the  will  shall  be  executed,  or  shall  be 
hand  them  over  to  the  illegitimate  cliUdren  of  Milton  Taylor  ?  That  is 
the  question,  and  the  important  qiiestion.  In  this  case.  Until  the  dative 
Mecutor  turns  over  the  funds  to  these  pretended  heirs  they  can  not 
be  said  to  have  been  put  in  possession  of  said  funds;  and  while  these 
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fuDda  remain  in  posaesaion  of  the  dative  executor  tho  couit  which  ap- 
pointed him  has  junsdjction.  Indeed,  these  pretended  heirs  admit  the 
Jurisdiction  of  the  court,  because  in  this  litigation  they  are  also  suing 
the  public  administrator,  who  is  dative  executor  for  these  funds  belong- 
ing to  the  aucceasion  of  Milton  Taylor.  Both  jMLriies  are  suing  Pouke, 
the  dative  executor,  for  the  tuada.  If  the  court  has  no  jurisdiction  of 
the  demand  of  one,  it  haa  not  of  the  other.  It  mattera  not  what  im- 
provident orders  may  have  beeo  issued  on  the  ex  parte  application  of 
these  Illegitimate  children,  those  orders,  until  executed,  caji  be  reviewed 
by  an  action  of  nullity,  as  is  now  attempted,  as  well  as  they  could  be  by 
an  appeal.  Id  claiming  to  be  put  in  possession,  these  illegitimate  chil- 
dren expressly  baaed  their  claim  on  the  groimd  that  they  are  oatural 
children  duly  acknowledged,  and  the  order  of  the  Judge  directs  them  to 
be  put  in  possession  on  giving  bond  as  required  by  law,  which  they  have 
not  done. 

Article  927  of  tho  Revised  Code  declares  that  "  if  the  succession  be  of 
the  natural  father,  the  natural  children  by  him  acliaowledged  con  not  be 
put  in  possession  of  the  succession  which  they  claim  until  a  faithful  in- 
ventory has  been  mode  of  the  same  by  a  notary  appointed  for  that  pur- 
pose by  the  judge,  in  the  presence  of  ft  person  appointed  to  d^end  the 
interest  of  the  absent  heira  of  the  deceased,  and  on  ipving  bond  and  siiffi- 
rient  security  as  prescribed  in  the  following  article:" 

Article  928 — "The  security  to  be  furnished  by  natural  children  put  In 
possession  of  the  effects  of  their  father  shall  lie  two-tliirtU  of  the  amount 
of  the  inventory  made  theraof.  Thia  security  shall  be  given  to  insure 
the  restitution  of  such  portion  of  these  cfTccls  which  they  may  be  ad- 
judged to  restore  in  cose  the  legitimate  heirs  of  tho  father  should  pre- 
sent themselvoa  within  three  years  from  the  putting  into  poaaession, 
after  which  time  this  security  shall  be  discharged." 

Here  the  testamentary  heirs  of  Milton  Taylor,  represented  by  Throop, 
the  dative  executor  of  the  aucccssion  of  the  domicile  of  the  deceased, 
sue  to  I'ecover  from  the  ancillary  succession  the  funds  remaining  after 
the  payment  of  the  debts,  and  they  sue  to  annul  the  improvident  orders 
directing  the  iltegitinuite  ohildren  to  be  put  in  possession.  Can  it  be 
s^d  that  these  improvident  orders  have  been  executed  and  the  court 
has  lost  juriadlction,  when  these  illegitimate  children  have  not  given 
bond  for  two-thirds  of  the  inventoried  value  of  the  succession  as  re- 
quired by  tliese  orders  and  as  imperatively  demanded  by  the  articles  of 
the  Code  to  which  I  have  reJerred  ? 

By  the  articles  quoted  natural  children  are  prohibited  from  being  put 
in  posseasicn  of  the  effects  ot  their  father  until  they  have  given  bond 
for  two-thirda  of  the  inventoried  value  thereof;  and  "this  security  shall 
be  given  to  insure  tho  restitution  of  such  portion  of  these  effects  wbirh 
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they  may  be  adju<%ed  to  restore  in  caao  the  li^timate  heirs  oI  the 
faUier  should  present  themselves,"  etc. 

They  "  can  rtot  be  put  In  posxcxnion  of  the  succcesion  which  they  elaim 
imtil  a  faithful  inventory  has  been  made  of  the  same  by  a  notary  ap- 
pointed lor  that  purpose  by  the  judge,  in  the  presence  of  a  person 
appointed  to  defend  tho  absent  heirs  of  the  deceaeed."  *  •  *  The 
provisions  of  the  law  quoted  are  mandatory.  They  have  not  been  com- 
plied with;  and  these  iliegitJmatG  children  have  not  been  put  in  pos-  ■ 
sKflion,  nor  has  the  probate  court  lost  juriadieticn  of  the  succession. 

I,  tiierefore,  dissent  in  this  case. 


No.  6221. 

BOBEET  O.  HUBERT  EI  AU  VS.  JOHN  H.  Jai^KSON,  ShKKIFF,  ET  AL. 

GPDPrai  Hebert.  by  lonvinx  tho  Federftl  lines  and  joinintt  tho  ouemies  of  the  United 
BtelcH.  forfeits  his  trust  as  executor,  and  tbo  udlw  bcoaino  vaoanl.  He  wiuj 
nsver  rd-aypoiDteiltu  tho  oftlco  after  tho  war,  and  lii>  liai!  uo  authority  to  bind  or 
to  represent  tbc  Huoeassion  of  the  heirs  after  the  abandonment  of  the  trust. 

iPPEAL  from  the  Fifth  Judicial  District  Court,  parish  ol  Iberville. 
Detcing,  J.  George  Wailrs,  K.  X.  Sims,  and  A.  £  E.  S.  Talbot,  for 
[limndDb  and  appellees.  Samuel  Mattheiva  and  J.  Hamilton  Bills,  for 
defendants  and  appellants. 

LtTELKo,  C.  J.  In  18G1  Mrs.  Vanghn  died.  She  left  a  will,  in  which 
Paul  0.  Hebert  was  appointed  testamentary  executor.  The  will  was  duly 
probated,  and  Paul  O.  Hi'bert  qujiliflod  as  esecutor  early  in  the  year 
18fil.  .\Iter  this,  Paul  O.  Hr'^bert  Joined  the  Conteilcrate  army,  and 
Juiing  the  remainder  of  the  rebellion,  in  the  capacity  of  an  officer  in 
aidd  army,  he  bore  arms  against  his  countrj'. 

In  the  Succession  of  Poindexter,  reported  in  10  An,  22,  and  in  tho  caa& 
')f  Togel,  reported  in  20  An.  81,  it  was  decided  that  "  by  refusing  to  take 
the  oath  of  allegiance,  and  going  beyond  the  jurisdiction  of  tho  proper 
authority,  (the  executor)  became /i(?ic( lis  officio." 

General  Hebert  by  leaving  the  Federal  lines  and  joining  the  enemies, 
of  the  United  States  forfeited  his  trust,  and  the  office  of  executor  was. 
vacant.  He  was  never  re-appointed  to  tiie  office  alter  the  war,  and  he 
had  no  authority  to  bind  or  to  represent  tho  succession  of  the  htirs 
After  the  abandonment  of  liis  trust. 

In  April,  1868,  Wade  H.  Gilbert  instituted  suit  against  Paul  O.  Heliert, 
as  testamentary  executor  of  Mrs.  Vaughn's  estate,  for  wages  for  servi- 
ces rHidered  to  eaid  succession,  under  a  contract  with  said  Hubert  as 
eiecutor;  and  in  1869  Paul  O.  Hebert,  as  executor,  confessed  judgment. 
Id  1874  execution  was  issued  under  this  judgment,  and  the  heirs  of  Mrs. 
Taoghn  enjoined  the  sale  on  tho  groimd,  among  others,  that  the  judg- 
31 
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m^nt  ie  an  absolute  nullity,  because  P,  0,  Hi-bert,  who  alone  was  dted  in 
that  suit,  mas  fuiwiiK  oMc'io,  and  the  Bucceaeiou  and  helra  were  not  par- 
tlcB  to  the  suit.  The  objection  is  well  founded,  for  the  reason  aboTe 
stated.  A  Judgment  rendered,  when  the  defendants  have  neitherbeen 
cited  nor  made  an  appearance  in  the  suit,  is  an  absolute  nullity.  The 
article  149  ot  the  constitution  hna  no  application  to  the  suit  The  judg- 
ment attacked  in  this  ease  was  rendered  after  tlic  adoption  of  the  con- 
_  stitution,  and  the  pro^-ieions  of  that  artlde  can  not  by  any  atretoh  of 
construction  be  made  ta  rerive  a  trust  abandoned. 

It  is  tlierefore  ordered  that  the  judgment  of  the  lower  court  perpet- 
uating the  injunction  and  declaiing  the  judgment  in  the  suit  of  Wadr 
H.  Gilbert  vs.  Paul  O.  Hebert,  executor,  null  and  voU,  be  affirmed  vrfth 
costs. 

WvLV,  J.,  dUitcntini].  In  April,  18G1,  tlie  will  of  Mrs.  Harriet  Vaughn 
was  probated  in  the  parish  of  Iberville,  and  Paul  O.  Heljert  was  con- 
firmed and  qualifleil  as  testamentarj'  executor. 

By  the  tprms  of  the  will  he  had  seizin  of  oil  the  property  of  the  suc- 
cession, consisting  principally  of  n  plantation  known  as  "  White  CasUe 
plantation,"  and  the  slaves  and  movables  thereon. 

The  succession  has  never  been  settled,  and  sold  executor  to  this  day 
holds  possession,  administering  the  same  as 'testamentary  executor.  He 
has  been  recognized  by  the  court,  by  the  heirs,  o/nl  by  the  ei-editora  in 
numerous  suits  that  have  been  instituted  and  conducted  contradictorily 
with  him  as  testamentary  executor. 

Prior  to  the  death  of  Mrs.  Vaughn,  '^ade  H.  Gilbert  was  employed  as 
overseer  of  the  "  White  Castle  plantation,"  and  he  was  retained  in  said 
employment  by  Hebert  when  he  became  testamentary  eicoutor  in  April, 
1861. 

Gilbert  remained  in  charge  of  said  plantation  as  overseer  until  Jonu- 
arj',  1867.  He  subsequently  died,  and  his  widow  and  natural  tutrix  of 
their  minor  children  sued  for  bis  soJarj-  during  the  term  of  said  employ- 
ment, and  in  1869  recovered  judgment  on  the  confession  ot  Paul  0. 
Hebert,  testamentary  executor,  for  819,923  CC.  The  widow  of  Wade  H. 
Gilbert  and  natural  tutrix  of  their  minor  children  instituted  proceedings 
under  articles  990,  991,  and  992  of  the  Code  of  Practice  to  enforce  the 
payment  of  said  judgment,  and  on  the  thirtieth  May,  1874,  the  parish 
court  made  the  rule  absolute,  and  ordered  the  sale  of  property  to  pay 
.  said  judgment.  The  heirs  of  Mrs.  Vaughn  tiled  oppositions,  which  were 
dismissed,  and  on  appeal  the  judgment  of  the  parish  court  was  aJBnned. 
Plalntiffo,  who  are  the  heirs  of  Mrs.  Vaughn,  now  bring  this  suit  in  the 
district  court  to  annul  the  judgment  which  the  widow  and  heirs  of  Gil- 
bert obtained  against  Paul  O.  Hebert,  testamentar>'  executor,  in  1869,  on 
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various  grounds  set  out  iu  their  petitiou,  and  they  obtained  an  injunotion 
jestrauihig  the  sale  of  property  to  pay  said  Judgment  pursuant  to  an 
-order  of  the  parish  court  rendered  contradictorily  with  all  parties  in 
interest — the  testamentary  executor  and  the  heirs. 

Ab  the  action  to  revise  the  Judgment  of  1869  ia  barred  by  the  pre- 
scription pleaded,  it  is  unnecessary  to  state  the  grounds  of  nullity  set 
out  in  the  petition,  except  the  averment  that  said  judgment  was  an  ab- 
solute nullity,  because  Hebert  was  not  testamentary  executor  in  1869; 
because  in  August,  1861,  autwequent  to  his  appointment  as  testamentary 
oiecutor,  he  Joined  the  rebel  army  and  served  as  an  officer  therein 
during  the  war,  whereby  be  became  fuMtus  officio,  and  could  not  there- 
after act  as  testamentary  executor  or  in  any  manner  represent  the  suc- 
cession of  Mrs.  Vaughn.  This  is  a  question  which,  in  my  opinion,  the 
district  court  was  without  Jurisdiction  to  entertain;  and  the  judgment  of 
the  probate  (wurt  and  the  letters  of  executorship  whereby  Poul  O.  Hubert 
is  now  and  has  since  1861  been  administering  said  succession  of  Mrs 
Taughn,  can  not  be  questioned  collaterally.  The  parish  court  having 
jurisdiction  of  the  succession  alone  can  determine,  in  the  first  instance, 
the  right  of  Hebert  to  administer  said  succession. 

While  Hebert  holds  letters  of  executorship,  emanating  from  the  pro- 
^te  court,  and  while  he  is  recognized  by  that  court,  as  ho  has  been  from 
April,  1861,  to  the  present  day,  in  all  matters  and  litigations  relating  to 
the  snceession  of  Mrs.  Vaughn,  and  while  be  remains  in  possession  of 
Mid  Bueceseion  in  the  capadty  of  testamentary  executor  by  authority  of 
the  protiate  court,  the  district  court  has  no  jurisdiction  to  question  the 
authority  of  Hebert  to  act  as  executor,  much  less  to  decide  that  from 
.any  cause  bis  appointment  l)as  ceased  to  be  valid,  and  he  no  longer  has 
.authority  to  represent  said  succeseioD. 

How  can  the  district  court,  which  con  not  appoint  a  curator,  on  adniin- 
istrator,  or  an  executor,  and  which  la  wholly  without  jurisdiction  in  pro- 
bate matters  (the  appointment  or  authority  ol  an  executor  being  purely 
a  probate  matter),  undertalte  to  decide  upon  the  authority  of  Paul  O. 
Hubert  to  act  as  testamentary  executor  of  the  will  of  Mrs.  Vaughn  7 

If  the  district  court  has  no  Jurisdiction  to  entertain  a  suit  to  destitute 
Paul  0,  Hebert  of  the  ofQce  of  testamentary  executor,  because  it  is  a 
probate  matter  confided  by  the  constitution  to  the  parish  court,  where 
does  it  get  Jurisdiction  to  attack  collaterally  the  judgment  appointing 
!him,  or  collaterally  to  question  his  authority  to  act  as  executor  ? 

Where  does  the  district  court  get  Jurladtction  to  decide  that  Hebert 
has  committed  treason  ogahiBt  the  United  States,  the  greatest  crime 
Imown  to  the  law,  and  as  a  consequence  thereof  he  became  functus  officio, 
and  was  absolutely  without  authority  thereafter  to  act  as  executor  of 
ihe  Butcession  of  Mre.  Vaughn  ?    I  apprehend  that  such  a  question  can 
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not  be  raised  Iii  a  State  court,  much  less  In  a  civil  suit  to  which  Hebert 
is  not  a  party. 

The  incapH<:ity  which  plaintiffs,  the  heirs  of  Mrs.  Vaughn  and  the 
children  of  Hebert,  allege  that  their  fother  incurred  from  the  part  ho  tooli 
In  the  rebellion  must  be  regarded  as  a  punishment  for  the  illegal  act  cr 
acts  committed  by  him  subsequent  to  his  appointment  as  executor;  yet 
there  Is  no  law  denouneing  such  punishment,  much  less  authorizing  its 
infliction  In  advance  of  a  conviction  after  regular  trial  of  the  oITender, 
Unto  the  government  of  the  United  States  sees  fit  to  prosecute  Hebert 
for  the  alleged  offense,  no  puDishment  or  penalty  affixed  thereto  can  be 
visited  on  him,  especially  by  a  State  court  in  a  ci\-il  suit  to  which  he  is 
not  a  party. 

In  my  opinion.  Hi'bert  is  the  lawful  testamentary  executor  of  the  sue- 
cesston  of  Mrs,  Vaughn,  ol  which  he  has  had  seizin  and  control  by 
authority  of  the  probate  court  since  his  appointment  in  April,  1861;  and 
lie  should  be  recognized  as  such  by  the  district  court  and  by  all  other 
courts,  until  he  Is  destituted  of  the  office  in  a  proceeding  by  the  parish 
court  of  the  parish  of  Iberville,  which  has  jm-isdiction  of  the  succession. 
Upon  this  poiiit  the  jurisprudence  of  this  court  has  long  since  been 
settled. 

Iq  the  case  of  Lcckie,  tutor,  vs.  Fcnner,  9  E.  189,  where  the  plaintiff 
brought  suit  as  tutor  to  recover  of  the  defendant  in  the  district  court 
certain  property  and  the  objection  was  rabeJ  to  the  authority  of  plain- 
tiff to  sue,  and  It  was  denied  that  be  was  tutor,  upon  that  issue  the 
ease  was  tried  and  disiKtsed  of  in  the  district  court.  This  court  said; 
"  The  judge  has  not  given  us  any  reasons  which  induced  him  to  dismiss 
the  suit;  but  the  counsel  on  both  sides  agree  that  it  was  because  the 
judge  thought  the  appointment  of  the  tutor  was  illegal  and  null.  In  this 
we  think  the  judge  erred.  We  can  not  undertake  to  decide  whether  the 
appointment  of  the  tutor  was  legal  or  not;  but  If  it  were  illegal,  the  dis- 
trict court  of  the  parish  of  Ouachita  had  no  power  or  authority  to  in- 
quire Into  it.  As  a  general  rule,  one  inferior  tribunal  has  no  power  to 
pass  on  the  decrees  or  judgments  of  another,  unless  they  have  some  ap- 
pellate power;  therefore  it  was  said  in  6  La.  C56,  that '  the  correctness  of 
the  judgment  of  the  court  of  probates  can  not  bo  questioned  in  the  dis- 
trict court'  Iq  3  R  130,  it  was  held  that  the  juiisdlction  of  the  court  of 
probates  can  not  be  Inquired  into  collaterally,  and  that  letters  of  execu- 
torship were  conclusive  of  what  they  purport  to  establish,  until  they 
have  been  annulled." 

Here  Paul  O.  Hubert  was  duly  appointed  executor,  his  letters  of  execu- 
torship have  never  been  annuUed,  and  he  is  and  has  been  in  possesion 
of  said  succession  by  authority  of  the  probate  court  since  April,  186L 
Until  he  is  destituted  of  office  by  the  probato  court,  his  capacity  as 
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eieeutor  can  not  be  questioned  in  the  diatrict  court  The  position  or 
Hebert  in  regard  to  this  aucceeaion  is  that  of  mandatary  in  its  simplest 
lorm.  At  the  time  of  his  appointment  there  was  no  incapacity  in  him 
to  perform  the  trust,  and  there  was  no  want  ol  authority  in  the  probate 
ixwrt  which  appointed  him.  Assuming  that  his  conduct  during  the  war 
disquaJifled  him  from  discharging  the  duties  confided  to  lilm,  when  the 
irareodedBud  the  amnesty  proclamation  was  issued,  that  disqualifica- 
tion, if  such  there  was,  terminated,  and  Hebert  could  discharge  the  trust 
imUlthe  authority  was  withdrawn  by  the  court  which  granted  it 

If  General  Hubert  had  appointed  an  agent  in  New  York  before  the 
KBT,  that  agent  might  not  do  an  act  thereunder  to  bind  bis  principal 
iriiile  the  latter  was  engaged  in  the  rebellion;  but  when  the  war  ended, 
when  the  incapacity  of  the  principal  ceased,  the  agent  could  act  under 
the  power  previously  granted  until  It  was  withdrawn.  So  il  a  merchant 
of  Sew  Yorit  liad  appointed  General  Hebert  his  attorney  in  fact  before 
the  war,  the  latter  might  not  be  able  to  diacharge  the  trust  during  the 
eiiBtenceot  the  re[>eilion;  but  when  the  war  ended  and  his  incapacity 
ceased  be  could  act  as  mandatarj',  unless  tbe  power  of  attorney  had 
be«i  withdrawn.  In  1869,  when  the  widow  and  beirs  of  'Wade  H.  Gil- 
bert recovered  judgment  against  Paul  O.  Hebert,  testamentary  executor 
of  the  will  of  Mrs.  Vaughn,  there  was  no  incapacity  in  him  to  represent 
the  Buceession  then  under  administration  and  in  his  possession  by 
authority  cf  the  probate  court  He  could  perform  the  trust,  and  the 
court  which  appointed  him  had  not  annulled  the  1ett«rs  of  csecutorahip. 

ffliat  were  the  creditors  of  that  Buceession  to  do,  when  in  1869  they 
found  Hebert  in  posseaaion  as  testamentary  eiecutor,  and  he  was  recog- 
nized by  the  probate  court?  Was  it  their  duty  to  sue  to  destitute  bim  of 
office,  because  at  one  time  subsequent  to  his  appointment  he  had  served 
Be  an  ofBcer  in  the  Confederate  ai"my  ?  If  they  failed  to  do  so  from 
ignorance  of  the  fact  that  he  had  engaged  in  the  rebel  service,  or  other- 
wise, are  their  rights  to  be  destroyed,  because  they  merged  their  claims 
into  judgment  contradictorily  with  him  as  testamentary  executor  in 
possesion  of  the  succession  under  authority  of  the  court  having  juris- 
diction thereof?  1  think  not  I  think  if  the  judgment  obtained  by  the 
widow  and  heirs  of  GObert  in  1869  is  pronounced  an  absolute  nulUty, 
they  will  be  despoiled  of  their  property,  because  by  lapse  of  time  the 
bar  of  prescription  can  successfully  be  opposed  to  their  claim,  and  this 
B  the  evident  object  of  plaintiffs.  Under  the  circumstances,  I  can  not 
(wnaentthat  all  the  acknowledged  creditors  and  all  the  judgment  credit- 
oiB  of  the  succession  of  Mrs.  Vaughn  have  lost  their  claims,  and  that 
the  plalntiflb,  the  heirs,  can  take  the  property  free  of  liabilities. 

Plahitiffe,  however,  rely  on  the  cases  of  the  Succession  of  Poindext^r, 
19  An.  22,  and  the  Succession  of  Vogel,  20  An.  81,  to  show  that  by  Johi- 
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Ing  the  Contederau>  army  Ht-bert  beonme  functua  qfflch,  aod  lost  all 
right  to  act  aa  executor  thereafter.  It  is  true  that  a  remark  like  that 
was  made  in  thoae  opinions,  but  it  was  not  necessary  to  the  deciaioAs, 
uDd  is  therefore  not  authoritative. 

In  those  cases  the  question  was  whether  a  curator  and  executor  who 
had  left  tlie  city  of  New  Orleans  and  had  refused  to  take  the  oath  of 
allegiance  were  entitled  to  commisBionB  for  the  time  they  were  absent 
and  beyond  the  jurisdiction  of  the  court  which  appointed  them.  Of 
course  during  the  period  of  their  absence  these  fiduciaries  ought  not  to 
have  been  remunerated,  because,  so  far  from  being  beneficial,  their  ab- 
sence was  injurious  to  the  succession. 

This  court  has  frequently  held  that  a  curator  or  administrator  whoee 
sen-icea  have  not  been  beneficial  to  the  succession  under  his  ad  ministra- 
tion ought  not  to  recover  the  commissions  allowed  by  law.  See  the  Suc- 
cession of  Cabellcro,  and  numerous  other  decisions  of  this  court. 

Here  the  easo  Is  entirely  different,  and  the  question  is  whether  a  judg;- 
ment  rendered  in  1869  contradictorily  with  Paul  O.  Hebert.  tcetamentary 
executor,  and  in  possession  of  the  succesaion  of  Mrs.  Vaughn  by  au- 
thority of  the  couit  having  jurisdiction  of  said  succession,  is  an  abso- 
lute nullity,  because  he  was  incapable  of  representing  said  succession, 
notwithstanding  his  letters  of  executorship  have  never  been  revoked- 

For  the  reason  stated  I  deem  it  my  duty  to  dissent  in  this  cnse. 

Rehearing  refused. 


Peter  Joseph  ts.  David  Bidweu.. 

The  ar^elo  thirteen  ot  tho  cooatitutlon  at  ihia  Btate  doea  not  enimclnte  a  mere  ab- 
Biraotion,  but  It  (juaraotees  aubsiantlal  rlchta.  To  facilitate  tho  entorcement  of 
ttioeeriBhtstheOeneralABsombly  has  enacted  Iftwa.  and  it  (8  tho  duty  of  miurtB, 
when  uallpd  upon. to  enforce  them.  An  exnmlnalir>n  ot  the  evidpnoo  In  the  r«- 
(xrni  aatiaOca  thia  <><iurt  that  [he  plaintld  was  rudely  denied  admittance  Ui  the 
theotro  Bololyon  account  ot  hie  boing  acolured  man.  He  Is  therefore  entitled  to 
damages. 

APPEAL  from  the  Fourth  District  Court,  paiiali  of  Orleans.    Lywh, 
J.    5.  Belden  and  J.  Foley,  for  plaintiff  and  appellee.   K.  Shackelford 
and  A.  P.  Field,  for  defendant  and  appellant. 

LuDEUNo,  C.  J.  The  plaintiff,  a  colored  man,  sued  the  defendant,  ttie 
proprietor  of  the  Academy  of  Music,  a  public  theatre  in  the  city  of  New 
Orleans,  for  five  thousand  dollars  damages  for  refusing  to  admit  him 
into  the  theatre  after  he  had  purchased  a  ticket  which  entitled  him  to  a 
seat  in  the  parquette  of  said  theatre.  The  case  was  tried  by  a  juiy,  who 
disagreed,  and,  under  the  statute  of  this  State,  tho  court  dischai^^  the 
jury  and  rendered  a  judgment  in  favor  of  the  plaintifl 
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ffp  have  been  unable  to  discover  any  thing  unconstitutional  in  the  acts 
of  1870  or  1871  referred  to  by  counsel.  The  provision  ot  the  conaOtution 
ol  the  United  States  which  guarantees  trials  by  jury  hae  no  appliijation 
totriaia  in  State  courts.  This  has  been  repeatedly  decided,  and  Is  not 
an  opoD  question. 

Ailide  thirteen  of  the  constitution  declares  that  "all  persons  shall  en- 
joy equal  rights  and  privileges  upon  any  conveyance  of  a  public  charac- 
ter; and  all  places  of  business,  or  of  public  resort,  or  for  nhich  a  license 
ia  required  by  either  State,  parish,  or  municipal  authority,  shall  be 
deemed  places  of  a  public  character,  and  shall  be  open  to  the  accommo- 
dation and  patronage  of  all  persons,  without  distinction  or  disctimina- 
tioa,  on  account  of  race  or  color." 

This  artjcle  of  the  constitution  does  not  enunciate  a  mere  abstraction, 
but  it  guarantees  substantial  rights.  To  facilitate  the  enforcement  of 
these  rights  the  General  Assembly  has  enacted  laws,  and  it  ia  the  duty 
of  courts,  when  called  upon,  to  enforce  them.  An  examination  of  the 
mdcBce  in  this  record  satisfies  us  that  the  plaiutiff  was  rudely  denied 
odmiasion  to  the  theatre  solely  on  account  of  his  being  a  colored  man. 
See  Sauvlnet  vs.  "Walker  and  Decuir  vs.  Benson. 

Mr.  Justice  Taliaferro  and  I  think  the  amount  of  damages  awarded 
by  the  lower  court  not  too  high,  but  as  a  majority  of  the  court  do  not 
agree  in  this,  the  judgment  will  be  reduced  to  three  hundred  dollars^,  with 
mterest  from  the  date  of  the  judgment. 

It  is  therefore  ordered  that  the  judgment  of  the  lower  court  be 
amended  by  reducing  the  amount  of  the  judgment  in  favor  of  the  plain- 
tiff to  three  hundred  dollars,  with  five  per  cent  per  annum  from  the 
eighth  of  June,  1874,  and  costs  of  the  lower  court,  the  costs  of  appeal  to 
be  paid  by  the  appellee. 


TiLiAFERKO,  J.,  concvrring.  After  a  VC17  careful  perusal  of  all  the  evi- 
dence found  In  the  record  of  this  caao,  I  am  well  satisfied  there  has  been, 
through  the  conduct  of  an  agent  of  the  defendifnt,  a  wanton  violation  of 
a  right  and  privilege  secured  to  the  plaintiff  by  the  constitution  and  laws 
of  this  State  as  well  as  by  the  paramount  law  of  the  land.  I  am  equally 
Bell  satiefled  that  this  violation  of  that  right  was  perpetrated  from  no 
other  consideration  than  that  the  plaintiff  is  a  man  of  color,  aud  that  the 
personal  indignity  offered  him  proceeded  solely  from  the  same  cause. 
The  violation  of  the  plaintifTs  legal  right  to  enter,  on  tlie  same  conditions 
that  all  other  spectators  enter,  the  place  of  public  amusement  managed 
by  the  defendant,  renders  the  latter  liable  in  damages  to  the  plaintiff,  for 
.the'aet  of  the  agent  under  the  circumstances  of  this  case  must  bo  re- 
garded OS  the  act  of  tho  principal.    The  amount  awarded  by  the  lower 
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court  as  damages  is  not  exorbitant  or. unreasonable.    The  judgment 
ought  to  be  affinned. 

Wyly,  J.,  duisenting.  Tho  defendant,  tho  owner  of  the  Aeademy  of 
Music,  a  tlieatre  in  tlio  city  of  New  Orleans,  appeals  from  the  judgment 
of  the  court  a  qua  condemning  him  to  pay  plaintiff,  a  colored  man,  one 
thousand  dollars  damages  because  tho  latter  was  rudely  refused  admit- 
tance to  the  entertainment  on  Saturday  evening,  March  7, 187i,  by  one 
David  OwcD,  the  doorkeeper  of  said  theatre.  Tho  ticket  wtiich  plaintiff 
presented  to  the  doorkc:-per  cost  one  dollar  at  tho  ticket  office,  and  tlie 
following  is  a  copy: 

SPALDING  &  bidwell's 
ACADEMY  OF  MUSIC. 

ADMISSION  TICKET. 

CONTRACT 

Betiveen  the  Maiiagrr:i  of  the  Acadentij  of  Musie  and  the  HoUtcr  of  tld* 

Ticket: 

It  is  agreed,  and  this  ticket  is  sold  with  the  understanding,  that  the 

management  shall  have  tho  right  to  refuse  admission  to  the  holder  upon 

returning  the  regular  price  of  tho  ticket. 

After  being  refuscil  admittance  by  the  doorkeeper,  plaintiff  did  not  ap- 
ply to  the  offics  for  a  rutuni  of  the  price  of  the  ticket,  and  It  lias  not 
been  returned  to  him. 

Defendant,  who  wiia  at  thf  time  sifk  and  knew  nothing  of  the  conduct 
of  the  doorkeeper  on  this  occasion,  was  sued  a  few  days  thereafter  by 
pMntifT  for  five  thousand  dollars  damages. 

Under  article  thirteen  of  tho  constitution  and  act  So.  38  of  the  nets  of 
1869,  an  aet  to  enforce  the  same,  plaintiff  had  tbe  same  right  to  enter  the 
theatre  as  any  other  dtizeu,  but  he  had  no  greater  right,  TM  fact  that 
he  was  a  colored  man  ouglit  not  to  give  plaintiff  the  right  to  recover  a 
larger  amount  of  damages  against  defendant  than  if  be  were  a  white 
man.  Tho  law  of  the  State,  as  I  understand  it,  ia  regard  to  the  riglit  to 
rwover  for  a  breach  <.t  contract  or  for  damages  arising  ex  detielo  gives 
no  greater  remedy  to  one  class  of  citizens  than  to  another.  If  a  white' 
citizen  may  not  recover  one  thousand  dollars  for  a  breach  of  contract, 
tho  consideration  of  which  was  one  dollar,  a  colored  citizen  ought  not 
simply  because  of  his  color. 

If  a  white  citizen  could  not  recover  damagea  ex  deVieto  from  Biilwell 
because,  like  plaintiff  in  this  suit,  he  failed  to  allege  and  prove  that.de- 
feudant  could  have  prevented  the  damasc  oecaaioucd  by  bis  sen-nnt,  tlie 


r 


NEW  ORLEANS,  APRIL,  1876.  835 

Josetth  VE.  Bidwell. 

doorkeeper,  but  tailed  to  do  It,  plaintiff,  a  colored  mau,  ought  not  to  re- 
cover. 

To  discriniiiiate  in  favor  of  a  colored  man  In  adminlBteiiDg  the  law,  or 
in  CDtortnng  an  obligation  arising  from  a  breach  of  contract  or  ej^  delicto, 
would  be  tti  destroy  that  equality  bcloro  the  law  which  the  constitution 
ot  18G8  and  the  recent  amendments  to  the  conatitution  ol  the  United 
States  were  intended  to  accomplish.  They  were  never  intended  to  con- 
fer on  the  colored  citizen  greater  rights  than  the  white  citizen  is  per- 
mitted to  enjoy. 

Viewing  the  case,  therefore,  without  regard  to  the  color  of  plaintiff,  I 
think  the  court  erred  in  condemning  defendant  to  pay  one  thousand  dol- 
lars damages  because  hia  doorkeeper  rudely  retiiBcd  to  admit  plaintiff  to 
the  theatre  on  Saturday  evening,  March  7, 1B74, 

Plaintiff  wholly  failed  to  allege  ond  prove  tliat  defendant  authorized 
the  conduct  ot  the  doorkeeper  on  the  occasion  referred  to,  or  that  he 
could  have  prevented  the  damage  but  failed  to  do  so. 

"Masters  and  employers  are  answerable  for  the  damages  occasioned 
by  their  servants  and  overseers  in  the  exercise  of  the  functions  in  whicti 
they  are  employed.  Teachers  and  artisans  are  answerable  for  the  dam- 
age caused  by  their  scholars  or  apprentices  whCe  uader  their  superin- 
tendence. In  the  above  cases  responsibility  only  attaches  when  the 
DwsteiB  or  employers,  teachers  and  artisans,  might  have  prevented  the 
act  which  caused  the  damage  and  have  not  done  it."  Revised  Code,  2320. 
The  same  article  was  in  thu  previous  Codes  of  this  State,  and  has  been 
trwiucntly  interpreted  by  this  court  In  18:10,  in  the  ease  of  Palfrey  vs. 
Kerr,  8  N.  9.  503,  which  was  an  action  for  damages  for  the  acts  ot  on 
ageot  or  eenant,  this  court  held  "  that  plaintiff  can  nit  recover,  because 
ho  has  not  shown  that  the  defendants  coidd  have  prevented  the  acts 
tmm  which  the  damages  they  claim  are  said  to  have  resulted." 

In  1&35,  in  the  case  of  Keene  vs.  Liaardi,  8  La.  26,  tills  court  held  that 
"smart-money  or  vindictive  damages  can  only  be  given  against  the 
wrong-'loer  or  offender  by  way  of  punishment;  but  not  against  persons 
trho  are  only  consequentially  liable  on  account  of  their  relation  to  the 
*rong-:locr,  as  the  principal  tor  the  acts  of  the  agent" 

In  1840,  in  the  case  of  Ware  vs.  Eamtaria  and  Laf^ui-che  Canal  Com- 
pany, 15  It  170,  this  court  held  that  "  masters  and  employers  are  respon- 
sible for  the  damage  occasioned  by  their  servants  and  overseers  in  the 
esercise  of  their  functions,  but  this  liability  only  e.vtenda  to  cases  wheie 
the  masters  or  employers  might  have  pre\'ented  the  act  which  caused 
the  damage  and  did  not" 

In  Duncan  vs.  Hawks,  18  La.  5iP,  and  in  numerous  otlier  decisions,  the 
Kune  niling  was  had. 
Voder  the  well-settled  jurisprudence  of  the  State  plaintiff  can  not 


SUPREME  COmiT  OF  LOUISIANA, 
Joseph  VB.  Bhln,-»ll. 

r  against  defendant  ex-  delicto,  because  he  tailed  to  allege  and  prove 
that  the  wrongful  act  of  the  doorkeeper  wae  authorized  by  the  defend- 
ant, or  that  he  could  have  prevented  the  damage,  but  failed  to  do  so. 
Can  he  recover  ex  contractu  or  for  breach  of  the  contract  which  oroee 
when  he  acquired  the  ticket  ?  It  is  proved  that  for  many  years  all  tick- 
ets have  iasucil  (or  admittance  to  this  theatre  with  a  condition  annexed 
just  an  the  one  which  plaintifT  acquired;  that  this  condition  is  attached 
t-'>  ali  tickets  that  ore  sold  for  the  theatre  owned  by  defendanL  The  con- 
dition is  a  part  of  the  contract 

Now  the  question  is,  not  whether  plaintiff  was  entitled  under  the  arti- 
(■le  of  the  constitution  and  the  statute  quoted  to  enter  the  theatre  upon 
paying  the  t^uai  price,  ono  dollar,  but  whether,  having  purchased  a 
ticket  with  the  condition  attached  "  that  the  management  shall  have  the 
right  to  refuse  admission  to  the  holder  upon  returning  the  r^ular 
price,"  plaintiff  can  recover  smart-money  or  vindictive  damages  against 
defendant,  because  the  doorkeeper  rudely  refused  to  aJmit  hiia  on  Sat- 
urday evening,  March  7, 187i. 

If  the  condition  was  not  in  violation  of  a  prohibitory  law  or  against 
public  policy,  and  I  can  not  see  that  it  is|  it  is  a  part  of  the  contract  and 
can  not  be  separated  from  it;  and  it  must  be  considered  in  determining 
whether  there  was  a  breach  of  contract  It  is  the  law  between  the  par- 
ties. The  ticket  with  the  condition  attached  is  produced  in  evidence  by 
plaintiff  to  show  his  right  to  enter  the  theatre  when  he  was  wrongfully 
denied  admittance  by  the  doorkeeper.  And  upon  this  contract  or  rather 
upon  the  breach  thereof  I  do  not  find  that  plaintiff  is  entitled  to  vindic- 
tive damages  against  defendant 

Like  the  breach  of  any  other  contract,  he  is  entitled  only  to  the  dam- 
ages he  sustained.  The  evidence  fails  to  show  that  he  sustained  any 
damages  beyond  the  value  of  the  ticket  and  the  costs  of  tills  litigation. 

Now,  whether  Bidwell  is  entitled  to  obtain  license  and  conduct  a  thea- 
tre upon  issuing  tickets  as  he  docs  is  a  question  not  presented  in  this 
case.  And  whether  plaintiff  had  the  right  under  the  statute  carrying  into 
effect  the  thirteenth  article  of  the  constitution  to  demand  an  uncondi- 
tional ticket,  and  if  refused  to  cif^m  damages,  is  also  a  question  not  pre- 
sented in  this  case. 

In  the  purchase  of  the  ticket  with  the  condition  attached  plaintiff 
made  a  contrat-t  with  defendant  wtiich  precludes  the  idea  of  vindictive 
damages  for  a  breach  thereof;  and  if  he  fails  to  recover  what  was  not 
contemplated  in  his  contract  he  will  be  without  cause  to  complain. 

For  the  roasons  stated  I  dissent  in  this  case. 

UoRQAN.  T.,  (ligsenting.  I  think,  as  the  laws  now  stand,  that  the  plain- 
tiff had  the  right  to  occupy  the  seat  in  the  defendant's  theatre  which  his 
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ticket  called  for,  and  had  the  defendant  been  present  when  the  plalnUflTa 
aasss  to  the  seat  was  denied  him,  or  had  he  authorized  his  employee  to 
refuse  to  the  plaJntiff  the  exereiae  of  his  rights,  I  shouid'  agree  with  tiio 
majority  as  to  the  amount  of  damages  allowed.  But  the  defendant  was 
not  present,  and  his  employee  was  not  authorized  by  him  to  act  as  he 
did.  StiU,  be  is  responsible  tor  the  illegal  act  of  hia  employee  (who  still 
remainB  in  his  employ),  and  I  think  ho  should  be  made  to  pay  for  his  il- 
legal and  improper  conduct  I  think  a  judgment  tor  one  hundred  dollars 
would  be  reasonable  and  proper. 


No.  6060. 

State  of  LoriauuA  vs.  Allen  Phillips  and  John  Reid. 

This  na-^e  is  before  this  eourt  on  ao  oBBl<tnnicDt  of  error  patent  upon  tbo  roponl. 
viz.:  that  It  dots  not  appniir  trom  the  ronord  herein  flled  tbat  the  jury  who  tried 
the  acciiBod  were  aworn  before  the  trial  ot  the  cause.  Tbls  otuectlon  la  fatal  and 
aeema  to  be  settled  In  erlmlnol  jurlaprudonoe. 

1  PPBAL  from  the  Fifth  Judicial  District  Court,  parish  of  East  Baton 
A  Bouge.  Dewing,  J.  Criminal  case.  Ahnn  E.  Read,  District  At- 
torney, and  A.  P.  Field,  Attorney  General,  for  plaintilT  and  appellee. 
George  A.  Griffith,  for  defendaota  and  appellants. 

Taluverbu,  J.  The  defendants  appeal  from  a  Judgment  sentencing 
them  to  two  years  imprisonment  in  the  State  Penitentiary  at  hard  laiwr. 

Tile  case  is  betore  us  upon  an  asalgnment  of  error  patent  upon  the 
record,  viz.:  ttiat  ft  does  not  appear  from  the  record  herein  flled  that  the 
jury  who  tried  this  case  were  sworn  before  the  trial  nt  tlie  cause. 

Itaeems  to  be  settled  in  criminal  jurisprudence  that  the  record  of  con- 
viction should  show  that  the  jurors  who  tried  the  Issue  were  sworn. 

In  the  case  of  the  State  vs.  Gates,  9  An.  91,  where  this  question  was 
directly  presented,  this  court  said:  "Theoriginal  entry  on  the  minutes 
enumerates  the  jury,  but  does  not  state  that  they  were  sworn,  and  this 
material  fa«t  can  not  be  supplied  by  the  presumption  of  omma  rile  acta, 
but  should  appear  upon  the  record  itself."  Various  authorities  were 
dted. 

TMe  facta  in  r^ard  to  what  appeared  upon  the  record  in  tliat  case  are 
idaitjcal  with  those  in  the  case  at  bar. 

It  is  ordered  that  the  judgment  appealed  from  be  annulled  and  re- 
Tersed.    It  is  further  ordered  tliat  ttiis  case  be  remanded  tor  a  new  trial. 


IdDEUsa.  C.  J.,  dig»enting.    The  only  assigned  error  deemed  import- 
aoC  by  the  court  is  that  the  record  does  not  show  that  the  jurors  who 
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tried  the  prisoners  were  sworn.  It  has  been  repeatedly  decided  by  this 
court  that  objections  to  the  qualificatJon  of  the  jurors  who  tried  the  pris- 
oner will  not  be  listened  to,  unless  ui^ed  at  the  time  of  their  selection 
and  before  trial.  So  that  one  convicted  by  an  illogal  jury  can  not  object, 
because  he  is  presumed  to  have  waived  his  light  to  object;  but,  accord- 
ing to  the  opinion  just  read,  if  the  clerk  fails  to  note  that  the  jurors  were 
sworn,  he  may  urge  this  objection  niter  conviction,  because  nothing  can 
be  presumed  against  a  criminal.  I  can  not  assent  to  this.  It  is  morally 
certain  that  the  jurj-  is  sworn  in  all  cases.  This  results  from  the  manner 
in  which  the  jurors  are  selected  and  sworn  in  courts,  and  I  can  not  con- 
ceive bow  it  is  possible  to  fail  to  swear  a  jury  in  any  case. 

The  decisions  cited  do  support  the  opinion  of  the  majority  of  the 
court,  but  the  reason  for  the  position  is  not  a  good  one  according  to  my 
understanding ;  nay,  it  Is  no  reason  at  all.  Because  it  has  been  usual  for 
the  records  in  criminal  cases  to  show  that  the  jurors  were  sworn  is  not 
a  reason  lor  saying  that  the  record  is  fatally  defective,  even  if  the  maxim 
"  omnia  rile  esee  actti"  can  not  be  applied  in  criminal  cases.  But  I  do  not 
assent  to  the  proposition  that  this  maxim  can  never  apply  to  criminal 
proceedings.  I  admit  that  all  presumptions  arc  in  favor  of  the  inno- 
cence of  the  accused,  but  that  is  not  incompatible  with  the  application  of 
the  maxim  omnia  rite  acta.  The  one  applies  to  the  evidence  and  to  the 
accused;  the  other  applies  only  to  the  acts  of  the  ofHceia  of  courts.  In 
fact,  the  position  maintained  by  the  majority  of  the  court  violates  the 
flrst-mentioned  maxim  by  assuming  that  the  officers  of  the  court  have 
been  guilty  of  a  dereliction  of  duty. 

J  therefore  dissent 

Mr.  Justice  Wyly  concurs  in  this  opinion, 


No.  i730. 

Ix  THE  Matter  of  the  Succession  of  Mabv  Cabeoll,  Deceased,  'Wife 

OF  J.  M.  Shafeb. 

About  nuncupative  CeatAtncntB  mnde  by  public  a^d  article  wn  ot  the  CiTil  Code  snrs: 
"  This  Ceatoment  must  be  signed  by  the  testator.  It  hn  decUree  that  he  knowH 
not  how  or  le  not  able  to  slan.  exprens  mention  of  his  declaration  aa  also  ot  Iho 
cause  tbot  hinders  lilm  from  aldQlnc  muat  be  made  In  the  mrt." 

The  only  uienlinn  made  lo  this  onse  la,  "  that  the  testatrli,  belntc  illiterate,  has  made 
her  mark."    Thla  la  not  suMoleiil :  the  will  is  null  and  void. 

APPEAL  from  the  Second  District  Court,  parish  of  Orleans.  Tiaeot, 
3.  McGhin  £-Sixon,  for  Wm.  Carroll,  plaintiff  and  appellee,  pray- 
ing to  be  appointed  administrator  and  for  the  nullity  of  the  will  of  Mary 
Carroll.  Alfred  Grima,  for  J.  M.  Shater,  unlveraal  legatee  and  tcata- 
mentary  executor,  defendant  and  appellant. 
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BucceseioD  ot  Mary  Cturoll. 

MosaAK,  J.  The  object  of  this  auit  Is  to  annul  the  will  ot  Mary 
Carroll  on  aeveml  grounds ;   among  others,  that  the  pretended  will, 

ifluch  is  in  the  nuncupative  form,  by  public  act,  is  not  signed  by  the  tee- 
latrii.  The  notary  declares  that  the  testatris,  being  iUiterate,  has  made 
ter  mark. 

Upwi  this  part  ot  the  case,  the  only  one  necessary  for  us  to  consider, 
the  district  judge  haa,  in  support  ot  his  judgment,  which  annuls  the 
wQl,  given  reasons  which  are  entirely  satisfactory,  and  we  adopt  them: 
We  agree  with  him,  also,  in  bis  eonelusloa  that  there  is  no  necessity  for 
m  administration,  tho  rights  ot  all  parties  to  such  a  cause  being  re8en,'ed 
to  thraii. 

Therefore,  tor  the  i-easons  assigned  by  the  district  judge  on  the  point 
here  noticed. 

The  judgment  is  nfilrmed. 

Behcarlng  refused. 

EXTRACT 
From  tlie  Decision  of  the  Jmbje  nf  the  Second  D'tstrlH  Court,  cuHiainhuj  Die 
Beaw)is  adopted  by  thu  Siiiirnmi!  Court  in  Their  Judgment  in  the  Mat- 
ter of  tlie  Siicceggion  of  Mary  Can-oil,  JFife  of  Shafer. 

Another  alleged  ground  of  nullity  is,  that  tlie  will  does  not  bear  the 
signature  of  tlie  deceased,  but  purports  to  have  her  mark  affliod  to  tho 
same,  although  there  is  no  declaration  on  the  part  of  said  testatrix  set- 
ting forth  on  inability  to  sign  tlio  aarnt"  or  setting  forth  the  cause  of  said 
disability.    Tliis  is  a  serious  cause  of  complaint. 

The  will  states  "  tliat  the  said  testatrix,  being  illiterate,  has  made  her 
mark.'  It  is  not  signed  by  the  testatiis.  She  has  aflflxed  her  mark 
thereto. 

About  auucupative  testaments,  made  by  public  act,  article  1572  of  tho 
Oril  Code  says :  "  This  testament  must  be  signed  by  the  testator.  If  he 
declares  that  he  knows  not  how,  or  is  not  able  to  sign,  express  mention 
of  his  declaration,  as  also  of  the  cause  that  hinders  him  from  signing, 
must  be  made  in  the  act" 

The  mention  made  Is,  that  the  testatrix,  being  illiterate,  has  made 
her  maric 

As  stated  herein  above,  in  the  case  of  Mrs.  Mai^aret  Brand  vs.  N.  A. 
Baumgarden,  testamentary  executor,  et  ol.,  the  Supreme  Court  haa  rec- 
<%aized  the  French  doctrine  of  equipollentia,  and  held  that  the  words  In 
a  testament:  'The  testatrix,  having  declared  that  she  could  not  write, 
has  made  her  usual  mark,'  are  equivalent  to  the  declaration  that  she  did 
not  know  bow  to  aiga. 

But  the  words  "  the  testatrix,  being  ilUterute,  haa  made  her  mark," 
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tire  certainly  not  equivalent  to  the  words  that  said  testatrix  '  could  not 
fvrite,  has  made  her  usual  mark,'  or  to  those  '  that  sEiid  testatrix  did  not 
know  how  to  eign.' 

"Illiterate,"  says  Webster,  meanB  " unlettered,  ignorant  of  lettoreor 
books,  untaught,  uoleamed,  uainatructed  In  ecience." 

In  Bouvior'a  Law  Dictionary  I  find  that  the  word  illiterate  mcan» 
unacquainted  with  lettere.  Hence  it  follows  that  very  often  illiterate 
persons  can  sign  their  names. 

We  meet  every  day  with  persons  who  are  Uliterate  and  who  can  sign 
their  names.  See  the  example  cited  by  Bouvier  under  the  verbo:  ilhterat**. 
"  To  induce  an  illiterate  man,  by  false  representotiona  anJ  false  rcadiog, 
to  sign  a  note  (or  a  greater  amount  than  that  agreed  on,  is  indictable  as 
a  cheat." 

This  example  sustfuns  the  position  here  assumed,  that  from  the  fact 
that  a  person  Is  illiterate  it  can  not  be  concluded  that  he  knows  not  how 
to  write  or  sign  his  name. 

But  it  was  admitted  oa  the  trial  ot  this  cause  that  the  testatrix 
herein  "  did  not  know  how  to  write  or  sign  her  name,"  and  it  is  contended 
that  courts  must  act  upon  the  proofs  introdiicod  without  objection,  and 
a  fortiori,  upon  admiseiona  of  parties ;  and  that  plaintiff  has  nothing  to 
flght  for,  he  having  lost  all  grounds  in  tbe  present  instance  from  the  mo- 
ment that  It  is  admitted  that  the  testatrix  did  not  know  how  how  to  sign 
her  name  or  wri  e. 

"Le  twtament  est  le  triomphe  do  la  libart.'  dans  le  droit  civil,"  says 
Troplong.  Droit  Civil  Explique.  Donations  et  Testaments.  Preface, 
page  11,  vol.  1. 

At  page  356,  volume  iiL  of  the  same  work  he  says :  "  Un  des  points 
sur  iesquels  I'intervention  regulatrice  de  la  loi  civile  est  le  plus  necessoirp, 
■  c'est  la  forme  des  testaments.  H  laut  dea  reglea  precises  pour  que  la 
volonte  dea  mourants  se  montre  avec  certitude  et  qu'on  n'abuse  paa  de 
jeur  falblesse ;  mais  il  faut  que  ces  r^les  solent  simples,  ciolres,  acces- 
Bibles  a  tous.  L'equite  ae  revolteroit  contre  des  formality  minutieuses, 
inapiroes  par  un  esprit  d'hoetiiite  et  non  par  un  esprit  de  protection.  Un 
droit  sacre  dans  son  essence,  oommc  Test  le  droit  de  propriety,  doit  Ptre 
traits  favorablement  dans  son  exerclce ;  U  ne  doit  pas  ctre  envlronne 
d'embUches.' 

Marcade,  vol.iv.  p.  22,  saj-a  :  "II  faut,  du  reste,  dans  I'interpretation 
dee  lots  concemant  lee  formalltes  des  testaments,  et  par  consequent  dans 
I'appltcation  des  regies  qui  precedent,  ne  pas  perdre  de  vue  le  bftt  par- 
tlculler  que  le  l^glslateur  s'est  propose  en  r^lant  lee  formality  sp^oles 
a  choquo  forme  de  testament  Ainsi,  dans  le  testament  oli^rapbe,  la 
loi,  par  les  formalites  prescrltes,  a  voulu  s'assurer  que  ce  testement  est- 
I'oeuvre  enti^re  et  exclusive  du  testatour;  dons  le  testament  poracto 
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public,  que  la  derniere  volonte  du  testateur  a  4t-i  ^rite  d'une  maniere 
absolument  contorme  k  sa  doclaration." 

Upon  these  piindplee,  coupled  with  the  odmisaions  of  Mra.  Carroll, 
it  is  urged  that  there  can  be  no  doubt  that  the  testament  coDtaina  the 
b^eipreeaion  of  the  will  of  the  testatris,  as  she  Intended  it,  and  abso- 
lutelfin  conformity  with  her  declaration.  It  is  therefore  stated  that  I 
can  Dot  annul  this  will. 

Bnt  can  I  take  under  consideration  the  admissions  of  plaintiff?  Can 
leay  that  they  cure  the  defect  of  the  will? 

Article  two  of  the  Civil  Code :  "  Law  orders  and  permits  and  forbids; 
it  announces,  rewards,  and  punishes,  etc. 

Article  twelve :  "  Whatever  is  done  in  contravention  of  a  prohibitory' 
hv  is  void,  although  the  nullity  be  not  formally  directed." 

Now  article  1572  saya  :  "  If  the  testator  declares  that  he  knows  not 
how,  or  is  not  able  to  sign,  express  mention  of  his  declaration,  as  also  of 
the  cause  that  hindeis  him  from  signing,  must  be  made  in  the  act" 

"Mais  toutes  ies  fois  qu'il  s'aglra  de  la  forme  de  I'acte,  ce  qui  y 
manque  d'eesentiel,  comme  une  date,  ou  une  autre  choae  semblable,  ne 
pourra  etre  suppleu  qu'en  puisant  dans  le  testament  m4me  et  nou 
ailleuTB.  Si  les  prejjves  extrinsi-ques  sont  sans  valeur,  parceque  dans 
tout  ce  qui  tlent  aux  solemnltes,  le  testament  doit  sufQre  a  lui-meme." 
TroploQg,  ili,  Donations  and  Testaments,  p.  386,  sec  1462, 

The  same  doctrine  seems  to  have  been  sustained  by  our  Supreme 
Court. 

"Formalities  in  a  u-ill  arc  matters  of  strict  law,  and  it  is  null  if  they 
be  not  complied  with,  however  strong  the  moral  evidence  that  it  truly 
Mnbodies  a  testator's  Last  dispositions."  Lewis  vs.  Lewis,  5  La.  387  ; 
Oaude  ts.  Baudoin,  6  La.  725. 

"An  act,  the  real  object  of  which  ia  a  diapoaition  mortis  causd,  if  executed 
without  the  l^al  formalities,  is  void."    Brlttain  vs.  Bichardson,  3  B.  78. 

The  will  makes  full  proof  of  Itselt,  and  must  show  on  its  face  tliat  all 
the  fonnalities  required  have  been  complied  with.  C.  C.  1640 ;  16  La.  80  ; 
12  R  35 ;  7  An.  484  1  10  An.  212. 

When  all  the  i^al  requisites  do  not  appear  from  the  will  Itaelf,  it 
must  be  declared  null,  because  no  omission  to  mention  them  can  be  sup- 
plied by  testimony.  C.  C.  1588  ;  Swift  va.  Swift,  9  An.  117  ;  Falkner  ve. 
Friend,  1  R.  48. 

A  nuncupative  will  by  public  act  muat  bear  upon  ita  face  the  evidence 
that  all  the  formalitiea  required  by  law  for  its  validity  have  been  observed 
by  the  notary  in  drawing  the  testament  No.  1485  ;  Suocesaion  of  Wil- 
ldn;2i  An.  115. 

I  believe,  therefore,  that  I  am  compelled  to  declare  the  last  will  or 
testament  of  the  late  Mary  Shater  null  and  void. 


SUPREME  COURT  OF  LOUISIANA, 

Miirionnenux  vs.  SuccAgslon  of  Marlor 


F.  SiLVEET  Mahionneaux  et  al.  ve.  SpccEseiON  of  F.  NoRDEnr  Mahios- 

Alt  orders  and  rullruca  of  court  romlurcd  !□  all  couteetatiooB  peDdinK  the  operatioa 
ol  the  uartltloQ  tyitore  the  notary  (ire  Intetlooutory.  and  any  party  feelioj;  nc- 
Itricved  has  h<a  romody.  and  may  bo  rollevod  when  tho  partition  In  presented  for 
flnal  homoloaatlon;  and  it  is  from  tlie  judBment  thus  rendered  that  an  appeal 
would  lie.  an lijecting  tho  whole  proeyedlncs  nnd  all  Interlocutory  orders  to  re- 
vision by  thii  court. 

APPEaIj  from  the  Fifth  Judldtil  District  Court,  parish  of  li.ervmp. 
Dewing,  J.  Samuel  MaUliewa  and  K  S.  Talbot,  for  plaintiffs  and  ap- 
pellanta  Oeot-ge  Walks  and  Bairoio  &  Fope,  for  defendant  and  appel- 
lee. 

LuDELiNG,  C.  J.  Two  appeals  have  been  taken  in  this  case,  one  for  an 
order  homologating  the  report  of  esports  and  the  other  from  an  order 
directing  a  partition  to  be  made  in  kind,  and  referring  the  parties  to  a 
notary  to  complete  the  partition.  A  motion  has  been  made  in  this  court 
to  dismiss  these  appeals,  on  the  ground,  among  others,  tliat  the  orders 
appealed  from  are  interlocutory  only,  and  do  not  work  on  irreparable 
injury.  Whatever  may  be  done  by  the  notary  wiil  ipnly  amount  to  a 
jjrojei  for  a  partition,  which  will  not  bind  any  one  until  the  same  shall  . 
have  been  presented  to  the  court  for  flnal  homologation;  and  from  that 
judgment  of  the  court,  homologating  the  partition,  any  one  interested 
can  appeal. 

This  court  said  in  the  case  of  Gay  vs.  Marionneaux  et  al.  that,  "  accord- 
ing to  said  article  all  orders  and  rulings  of  courts  rendered  on  all  con- 
testations pending  the  operation  of  tho  partition  before  the  notary  are 
interlocutory,  and  any  party  feeling  aggrieved  has  his  remedy,  and  may 
be  relieved  when  the  partition  is  presented  for  final  homologation,  and  it 
is  from  tho  judgment  thus  rendered  that  aji  appeal  would  lie,  subjecting 
the  whole  proceedings  and  all  interlocutory  orders  to  revision  of  this 
court."  20  An.  8B8;  C.  C.  1270, 1290, 1297,  1298,  1299;  1  Rob.  416:  C.  P. 
1028,  1029,  1030;  C.  C.  1304. 

Tho  ovil  effects  of  a  contrary  practice  were  shown  in  the  case  of  Babin 
VB,  Kolan. 

It  is  therefore  ordered  that  the  appeals  be  dismissed  with  costs. 


Wyly,  J.,  di8sen(iri3.  I  tWnk  the  order  appealed  from  works  an  irrep- 
arable injury,  and  an  appeal  lies  therefrom  under  the  express  pro\-isions 
of  the  Code  of  Practice  and  numerous  decisions  of  this  court  I  tliere- 
fore  dissent 

Rehearing  refused. 


r 
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SiiTE  OF  Loi'isiANA  va.  Ch.\bles  Custon.  ArDiTOB,  asd  Antoine  DrBt- 
CLET,  Treasuker.    WiLLiAsia  &  Guion,  Intervenobs.* 

ThrSUto  has  eojoinod  tho  Auditor  and  Treoeurer  from  paylDX  the  coupnntiattficliod 
(olhe  bonds  issued  under  act  No.  BS  nf  isll,  on  thosronnds  that  tlio  Issue  of  said 
luiids,  BQiountinK  to  two  million  Uvu  hundred  thuusHnd  dollars,  was  In  coDtra- 
(pntion  nl  tlieiKiDStitutiunal  atnendmout.  and  said  bonds  are  not  valid  obi Ittn- 
lions  of  the  Slate.  Tododde  this  nuostiun  it  is  uec™siiry  to  examine  tlie  upta  o( 
iw».  iKiO,  nnd  ifni  which  nem  passed  on  thi'  subject. 

Th^  obligation  ot  the  State  under  the  tiets  of  IHGU  and  lino  adverted  to  wnstoguarnn- 
Ira  the  Be-?ond-mortsaee  bonds  ol  the  New  Urlcanti,  Mobile,  and  ChoItaaooKS 
BailroBd  Company  on  eiich  spption  ot  forty  ml Ip8  "  irhlrli  rniil  einnpaiiy  shnlt  eim- 
atmrl"  within  the  time  mentioned  in  said  acta,  after  the  act  of  mortxase  on  eatd 
section  so  eonetructed  ehall  have  been  deliviiicil  to  tlio  Govorour.  approved  by 
him. and  rceordpd  In  the  office  of  the  Secretary  of  Stnti-. 

This  was  the  subslstiof'  ilillcation  of  tho  Stat?  when  tlic  constitutional  amendmint: 
limltiag  the  State  debt  to  twenty-five  million  dollars  went  into  operation  in  Ko- 
vembcr. islo.  Astbo  amount  of  that  llmitati'in  had  alrL'aily  been  reached,  the 
(knerai  Aeeemblr  could  ni>t  create  a  debt  thproattcr. 

.VotwithstaadioB  the  csistcnoe  of  this  count  it  utioaal  limitatiou,  the  Uoneral  AaBcm- 
hlf  passed  act  So.  M.  approved  the  twentieth  of  Aj>ril.  1K71,  which  providt'B, 
wooiut  other  things,  that  the  Qovernor  la  authori^i-d  tr>  subRerllM  for  twenty-flvo 
thousand  shares  of  on»  thousand  dollars  caih  ol  the  capital  stock  ot  snld  corpo- 
rUioD  on  b.'hall  of  the  State,  and  to  recnvc  Ihc  certificate  ot  stock  tberulor  as 
DamieDtshollbcuiiidefortho  same,  etc.,  and  further  deelaces  that  the  Hubecrip- 
tioa  tor  stock  and  the  issue  ot  the  bonds  aforesaid  are  inleoded  to  nitlnBuieh 
the  obligation  of  the  State  to  indorse  or  guarantee  tlio  eecond- mortgage  bonds 
ot  said  i-orpomtion  under  the  oi't  of  the  Gonaral  ABHcmUly  relative  to  said  cor- 
pnratton.  approved  February  21,  IXTO.  and  as  a  dlschareo  of  either  party  from  all 
oblitcations  for  tho  Issue,  indnrsem^nt,  guarantee,  and  scteurity  of  said  mortgage 
notes.aa  provided  forinlhetourthsoction  of  said  act :  it  is  provided  that  the  taid 
cerporation  shall  comply  wllh  certain  conditions,  formalities,  and  Bt[pulati<VB, 
uid  shall  obligate  itself  to  commence  that  part  of  its  railroad  from  Vermilii>n- 
lillc  to  Shrevuporl  wltliiit  alii  montha,  uud  to  completi!  the  same  within  the  tima 
limited  therefor  in  the  said  act, 

ihi  the  twfiQty -fourth  of  April,  iwi.  four  days  after  the  paBSBgo  ot  this  act,  the  Gov- 
|^^nor  l£8uod  to  said  company  bonds  lit  the  State  omountiog  to  two  million  five 
boQdred  thousand  dollars,  notwithstanding  the  fai't  that  the  railroad  from  Ver- 
mllioavllle  to  Hhreveport  had  nut  been  located,  and  not  a  particle  of  work  had 
becQ  done  by  the  said  company. 

Ind<«d,  the  record  shows  that  there  never  has  been  even  a  survey  and  location  of 
tbu  braaeh  of  the  railroad  as  contemplated  by  the  act,  and  all  the  work  that  has 
pter  been  done  by  said  company  thereon  eocBiste  of  a  dltoh  301  feet  long,  six 
tcet  wide,  aod  one  and  a  half  deep,  proved  to  bo  worth  twelve  dollars.  That  Is 
the  eitent  ot  the  labor  of  said  company  on  the  road  from  Verniillonville  to 
Bbreveport  after  the  expiration  of  five  yours,  the  period  within  which  they  were 
renulred  to  Qnieh  the  whole  line. 

Theobligationof  the  State  to  guarantee  the  socond-morlgage  bonds  ot  the  New  Or- 
leans. Uobile.  and  Chattanooga  Railroad  Company  had  lapsed,  because  the  said. 
iMin pony  failed  to  complete  the  flrst  section  ot  forty  miles  of  the  main  line  by 
the  eighteenth  olJanuary.  lS7l.and  failed  tu  achioveothor  works  and  tulflU  other 
obligtdions  according  to  specifications  in  said  act  of  IHlo. 

Under  these  circumstances  the  act  of  the  twentieth  of  April.  18T1.  and  the  Isauo 
thsrennder  by  the  Governor  of  boads  to  the  amount  ol  two  inillioa  Ave  hundred 
thoasand  dollars  was  the  creation  of  a  debt  in  contravention  ot  the  constltu- 
tloaal  limitation  which  went  lnt<i  force  in  November,  1870. 

Tbe  conditions  precedent  having  not  happened,  the  conditional  obligation  of  the 
Htate  reeulting  from  the  legislation  of  itM9  and  1870  has  not  ripened  into  an 
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unoonditionnl  obliaatloQ  ;  U  oan  never  ripen  Into  one,  becnuao  IIil'  period  within 
which  It  mlsht  becnme  so  by  the  pertcirmanoi>  nt  thu  oonilltlonn  Imposed  on  aaiil 
compHnr  have  all  paaaed.  and  the  (.iindltlonal  ohileatiun  of  iliu  Slate  to  snid 
company  lias  lapsed. 

As  these  bonds  benr  date  suliaeiiuent  to  the  ndoptlon  of  the  eonHtitutlounl  amend- 
mant.  all  persons  aciiulrlnx  tlieni  were  chnrfred  with  notiee  of  the  existeneo  and 
efre<^  ol  that  amendment :  they  were  ehanied  with  notice  that  In  imi  il  was  not 
in  the  power  of  the  General  Asspnibly  and  the  Governor  to  bind  the  Stale  by  the 
Issuo  of  these  bonds  as  a  iulistltutc  tor  the  oblli:atlon  to  indorse  theseeond- 
mortgage  bonds  of  the  Kew  Orleans.  Uobllf,  and  Chnttanooic^  Baitroad  Com- 
pany, because  said  nbliBatlim  wns  eiindltionnl.  and  it  eonld  only  become  l>indlni; 
on  the  State  upon  the  happenInK  of  the  conditions  precedent,  and  ihcy  might 
never  happen. 

The  issue  of  these  bonds  ns  a  snlislilnle  (or  a  debt  that  did  nnt  exist,  and  that  mielit 
never  csIbI,  wns  to  nil  Intents  and  purpose's  the  creation  of  a  debt  in  ISTI,  in  con- 
travention of  the  constltutlonat  amendment. 

APPEAL  from  the  Superior  Distrirt;  Court,  parish  ot  Orleans,  Hfiic- 
ki>is,3.  A.  P.  J7cW,  Attorney  General,  ffeuj-j/  C.  Dibble,  AssiaUint 
Attorney  General,  J.  S.  Cotton,  and  J.  Q.  A.  FeUoJcs,  tor  plaintifT  and  ap- 
pellee.   Ki'iinard,  IJbwe  &  Proiths,  for  intervenors  and  appellants. 

Wtly,  3.  The  State  enjoined  the  Auditor  and  Treasurer  from  paying 
the  coupons  attached  to  the  bonds  issued  under  act  No.  Itrj  o(  1871,  on 
the  ground  that  the  issue  of  saiU  bonds,  amounting  to  ?2,500,0CM),  was 
in  contravention  of  the  constitutional  amendment,  and  said  bonds  are 
not  valid  obligations  of  the  St;ite. 

The  New  Orleans,  Mobile,  and  Chattanooga  Railroad  Company  intcr- 

The  case  wos  before  this  court  in  1874,  and  it  was  remanded.  Before 
the  trial  on  the  reniandraent,  Williams  &  Guion,  holding  certain  bonds 
ot  this  Issue,  intervened,  setting  up  their  right  as  third  holders  to  obtain 
payment  of  the  coupons  and  to  have  their  bonds  deelared  valid. 

The  court  perpetuated  the  injunction  and  decreed  said  bonds  to  T>o 
void.    Thereupon  the  intervenors,  Williams  &  Quion,  appealed. 

It  will  be  necessary  to  oxamino  the  provisions  of  the  acts  of  18C9, 1«70, 
and  1871  in  order  to  determine  whether  the  bonds  in  question  are  valid. 
By  aot  No.  26  of  18C9  it  was  provided  the  New  Orleans,  Mobile,  and 
Chattonooga  Railroad  Company  sliull  complete  the  first  section  of  forty 
miles  within  one  year  from  the  siin'cy  and  location,  and  the  whole  rond 
to  Houston,  Texas,  within  throe  years  and  als  months  from  the  sun-ey 
and  location,  eight  months  being  allowed  for  making  the  survey  and  lo- 
cation; "and  in  case  of  the  failure  of  said  company  to  survey,  locate, 
and  construct  the  said  main  line  of  said  railroad  within  the  State  of 
liouisiana,  in  the  manner  and  within  the  time  limited  in  this  section  of 
this  act  for  such  survey,  location,  and  construction,  the  obligation  of  the 
State  of  Louisiana,  by  virtue  of  this  act,  to  guarantee  the  second-moit- 
gage  bonds  of  said  company  (as  in  this  act  prorided)  for  or  tipon  that 
portion  of  the  said  main  line  of  railroad  not  constructed  within  the  time 


r 


NEW  ORLEANS,  APRIL,  1876, 
StRte  \-s.  OintoD  nod  Dubudet. 


limited,  shaU  cease  and  determhte,  and  none  of  said  second-mortgago 
bonde  for  or  upon  that  portion  o(  said  main  line  of  railroad,  not  con- 
structed witRin  the  time  limited,  shail  be  g\iaranteed  by  the  State  of 
Louisiana.  But  uo  failure  ol  the  t-onipany  to  complete  said  railroad 
aliall  effet-t  or  forfeit  the  rights  of  said  company  to  maintedn  and  enjoy 
such  portions  of  Its  railroad  as  it  ahail  have  oompioted,  nor  any  other 
rights  or  franchises  secured  to  said  company  under  its  charter,  or  by  the 
laws  of  the  State  of  Louisiana,  or  of  nny  other  State  relating  thereto." 

By  act  No.  31  of  1870  it  is  provided,  among  other  things,  "  that  tlie 
said  company  be  and  is  hereby  empowered  and  authorized  to  locate, 
construct,  and  build,  and  thereafter  to  owu,  maintain,  manage,  and  use  a 
railroad  with  one  or  more  tracks  and  suitable  turnouts,  from  any  point 
upon  the  main  line  of  its  railroad,  as  the  same  has  boon  or  may  hereafter 
l»  located  in  the  parish  of  St.  Martin,  or  in  the  parish  of  Lafayette, 
northwesterly,  on  such  a  coui"»e  or  route  as  the  directors  of  said  com- 
pany may  deem  most  espedJent  and  for  the  interest  of  said  company  to 
adopt,  toward  and  to  Shreveport,  in  the  parish  of  Caddo,  via  Aiesandrla, 
in  tbe  parish  ol  Bapidea;  *  •  •  provided,  however,  that  such  o(  the 
prorisins  of  the  act  entitled  'an  act  to  expedite  the  construction  of  the 
Sew  Orleans,  Mobile,  and  Chattanotiga  Railroad  Company  in  the  State 
of  Louisiana,'  approved  Febraai-y  17,  1809,  as  relate  to  the  guanintee  of 
the  second-mortgage  bonds  of  said  company  shall  be  applicable  only  to 
such  parts  or  portions  of  the  said  lines  of  railroad  to  Shreveport,  and  to 
said  point  in  the  parish  of  West  Baton  Rouge,  as  shall  bo  surveyed,  lo- 
cated, and  constructed  within  five  years  from  the  acceptance  of  this  act 
by  said  company;  and  said  provisions.of  said  act  shall  be  applicable  t<i 
aiich  parts  or  portions  of  the  said  last- men  cloned  lines  of  roiwl  as  shall 
be  surveyed,  located,  and  constructed  within  the  time  last  atovesaid." 

But  what  are  the  provisions  of  the  act  of  the  seventeenth  of  Februarj-, 
1869,  which  relate  to  the  guarantee  of  the  second-mortgage  bonds  of 
said  eompany  ?  As  they  are  made  applicable  to  the  branch  road  to  be 
extended  to  Shreveport,  it  is  important  to  determine  the  obligation  of 
the  State  arising  from  said  provisions. 

Section  one  of  said  act  provides  that  "the  New  Orleans,  Moliile,  and 
Chattanooga  Railroad  Company,  a  corporation  of  the  State  of  Alabama, 
be  and  is  hereby  authorized  to  make  and  issue,  from  time  to  time,  as 
hereinafter  provided,  its  bonds  to  be  known  as  '  second -mortgage  bonds 
',1  Uie  New  Orleans,  Mobile,  and  Chattanooga  Bwlroad  Company,  guar- 
anteed by  the  State  of  Louisiana,'  of  such  denominations  as  the  company 
may  elect,  but  to  an  amount  not  exceeding  in  the  a^regate  twelve  thou- 
sand five  hundred  dollars  for  each  and  every  mile  in  length  of  the  main 
line  of  its  railroad,  westerly  from  the  city  of  New  Orleans  and  within  the 
State  of  Loulfliona.whiehsald  company  sholl  construct."         •        •      « 
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Section  seven  provides  that  the  Bald  mortgage  after  it  has  been  oio- 
cutod  shall  be  delivered  to  the  Governor,  and,  if  the  same  be  id  <k>d- 
lonnity  with  the  provisions  of  tMs  act,  he  ehall  indorse  hl#  approval  in 
writing  thereon  and  cause  the  said  raortgago  thus  approved  to  be  re- 
corded in  the  office  of  the  Secretary  of  State. 

Section  eight  provides  that  "when  the  said  second  mortgage  shall  have 
been  so  delivered,  approved,  and  recorded,  and  one  continnoits  jiortionor 
nectiou  o//w!yn(i7esinlengthof  said  main  Une  of  railroad,  within  the  State 
or  lK>uisiann,  aliall  have  hpcri  coiistritcled  (lytlie  company  and  the  raila  laid 
thereon,  the  company  may  deliver  to  the  Governor  of  the  State  of  Loui- 
siana five  hundred  thousand  dollars,  or  one  hundred  thousand  pounds 
sterling,  of  such  second-mortgage  bonds,  and  the.  Governor  shall  ihcrmn 
mihscribe  a  certificafe,  to  be  written  or  printed  on  each  of  said  bonds  in 
the  following  words :  '  The  payment  of  the  principal  of  the  within  boDd 
when  due,  and  of  the  interest  thereon  when  it  accrues,  la  guaranteed  by 
the  State  of  Louisiana,  pursuant  to  the  provisioDs  of  the  act  of  the  Gen- 
eral Assemtjly  of  said  State  authorizing  such  guarantee,'  and  shall  aEGz 
the  great  seal  of  the  State  of  Louisiana  to  such  certificate,  and  tho  said 
seal  shall  be  attested  by  the  signature  of  the  Secretary  of  State,  and  the 
bomht  shall  then  be  delivered  to  the  ivmpaitijfor  ifs  general  iiires  and  pur- 
poses authorized  by  its  charter." 

Section  nine  provides  that  "  upon  the  conslrucUon  of  each  additional 
section  or  portion  of  foity  miles  in  length  of  said  main  lino  of  railroad, 
within  the  State  of  Louisiana,  the  company  may  cxeciUe  and  deVwerto 
the  Governor  of  the  Stale  of  Louisiana  a  further  amount  of  such  s^txiJ- 
mortgage  bonds,  equal  to  twelve  thousand  five  hundred  dollars  or  two 
thousand  five  hundred  pounds  sterling,  b&  the  company  may  elect,  for 
each  and  every  mile  in  length  of  said  main  line  of  railroad,"  and  there- 
iij>on  the  Governor  shall  subscribe  a  cerlijicale  of  guarantee,  etc. 

The  obligation  of  the  State  under  the  acts  of  1R69  and  1870  advertfcd 
to  was  to  guarantee  tlie  second -mortgage  bonds  of  the  New  Orleans,  Mo- 
bOe,  and  Chattanooga  Railroad  Company  on  each  section  of  forty  miles 
"  tohich  said  company  sihall  construct "  within  the  time  mentioned  in  said 
acts,  after  the  act  of  mortgage  on  said  section  so  constructed  shall  have 
been  delivered  to  the  Governor,  approved  by  him,  and  recorded  in  tho 
office  of  the  Secretary  of  State. 

This  was  the  subsisting  obligatioi)  of  the  State  when  the  constitutional 
amendment  limiting  the  State  debt  to  $25,000,000  went  into  operation  in 
November,  1870.  As  the  amount  of  that  limitation  had  already  be<ai 
reached,  the  General  Assembly  could  not  create  a  debt  thereafter.  Not- 
withstanding the  existence  of  this  constitutional  limitation,  the  General 
Assembly  passed  act  No.  95,  approved  the  twentieth  of  April,  1871,  wiiich 
provides,  section  one,  that  "tho  Govemor-of  this  State  be  and  be  is 
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hereby  authorized  to  subsoribc  tor  twenty-five  thousand  shares  of  ooe 
thousand  dollars  each  ot  the  capital  stock  of  said  corporatjon  on  behalf 
of  this  State,  and  to  receive  the  certificates  of  stocli  therefor  as  payment 
shali  be  made  for  the  same,  which  certificates  shall  be  deposited  by  him 
In  the  ofBce  of  the  Treasurer  of  this  8tate,  aad  shall  not  be  assignable 
or  transferable,  except  by  the  authority  of  the  General  Assembly.  That, 
whereas  the  subscription  tor  stock  and  the  issue  of  bonds  therefor  here- 
in provided  for  are  intended  to  extinguish  the  obligation  of  the  State  to 
indorse  or  guarantee  the  second-mortgage  bonds  of  said  corporation 
under  the  act  of  the  General  Assembly  relative  to  said  corporation,  ap- 
proved February  21,  1870,  and  as  a  discharge  of  either  party  from  all 
obligations  for  the  issue,  indorsement,  guarantee,  and  security  of  said 
mortgage  bonds  as  provided  in  the  fourth  section  of  Eaid  act,  the  said 
eorporation  shall  be  required,  at  or  before  the  complete  issue  of  the 
said  bonds,  to  file  with  the  Secretary  of  State  a  full  release  and  acqutt- 
taof*  of  the  obligation  of  the  State  so  created  to  guarantee  said  mort- 
gage bonds  and  for  which  the  provisions  of  this  act  are  designed  as  a 
substitute  and  discharge;  and  tlio  said  corporation  shall,  by  its  express 
agreement  made  and  entered  into  by  the  vote  of  its  board  of  directors, 
aod  attested  by  its  seal  and  the  signature  of  its  secretary,  obligate  itself 
to  commence  that  part  of  its  railroad  from  Vcrmilionville  to  Shreveport 
within  six  months,  and  to  complete  the  same  within  the  time  Umited 
therefor  in  the  said  act  of  the  General  Assembly." 

On  the  twenty-fourth  day  of  April,  1871,  four  days  after  the  passage  of 
thisact.the  Governor  issued  to  said  (ompany  bonds  of  the  State  amount- 
ing to  32,500,000,  notwithstanding  the  fact  that  the  rmlroad  from  Ver- 
milionville  to  Shreveport  had  not  been  located  and  not  a  partide  of  work 
had  been  done  by  said  company. 

Indeed,  the  record  shows  that  there  never  has  been  a  Burvey  and  loca- 
tion of  that  branch  of  the  railroaJ,  as  contemplated  by  the  act,  and  all 
the  work  that  has  ever  been  done  by  said  company  thereon  consists  of  a 
ditch  291  (eet  long,  six  feet  wide,  and  one  and  a  haJf  deep,  proved  to  be 
worth  twelve  dollars.  That  la  the  extent  of  the  labor  of  said  company 
on  the  road  from  Vcranllionviile  to  Shreveport  after  the  expiration  ol 
five  yeara,  the  period  within  which  they  were  required  to  finish  the  whole 
linetoShrevepoit 

The  obligation  of  the  State  to  guarantee  the  second-mortgage  bonds 
ot  the  New  Orleans,  Mobile,  and  Otiattanooga  Railroad  Company  has 
lapsed,  l>ecau3e  the  said  company  failed  to  complete  the  first  section  of 
forty  miles  of  the  main  lino  by  the  eighteenth  day  of  January,  1871;  they 
failed  to  complete  any  of  the  other  sections  of  the  said  main  line  within 
three  years  after  the  Bur\'ey  and  location,  and  they  failed  to  survey,  lo- 
cate, construct,  and  put  In  running  order  any  part  of  the  branch  road 
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from  Vermilioiiville  to  Shreveport  witLin  five  years,  oa  epeclfled  in  tho 
oaid  act  of  1S70. 

Under  the  circutustances,  woa  not  the  act  of  April  20, 1871,  aj)d  the 
issue  thereunder  by  theGovernor  olbonde  to  the  amount  of  two  miUion 
five  hundred  thousand  dollars,  the  creation  of  a  debt  in  contravention  of 
the  eonstitutional  limitation  then  in  foroe  ?  Ic  our  opinion  it  was.  When 
the  conetitutional  limitation  went  into  force,  in  November,  1870,  the  State 
was  under  an  obligation  to  guarantee  second-mortgage  bonds  on  sections 
of  forty  miles,  if  properly  completed  on  the  main  lino  and  on  the  branch 
line  to  Shreveport.  It  was  under  no  obligation  to  guarantee  second- 
mortengo  bonds  on  uncompleted  sections  or  portions  of  said  lines  of 
railroad.  If  the  sections  should  be  completed  and  the  rails  laid  within 
the  time  and  manner  specified  in  said  acts  of  1869  and  1870,  and  the 
mortgogc  to  the  State  should  ba  approved  by  the  Governor  and  regis- 
tered In  the  ofllce  of  the  Secretaiy  f>t  State,  then  the  State  would  bo  un- 
der obligation  to  guarantee  said  second-mortgage  bonds. 

The  conditions  precedent  have  not  happened;  the  conditional  obliga- 
tion of  the  State  resulting  from  the  legislation  of  1869  and  1870  has  not 
ripened  into  an  unconditional  obligation;  it  can  never  ripen  into  an  un- 
conditional obligation,  because  the  periods  within  which  it  might  become 
so  by  the  performance  of  the  conditions  by  said  company  liavc  all  pasaed, 
and  the  conditional  obligation  of  the  State  to  auid  company  has  lapsed. 
Yet  tho  Stato  is  now  called  upon  to  dischargfe  tlie  alleged  obligation  re- 
sulting from  the  issue  by  the  Governor  under  act  of  the  twentieth  of 
April,  1871,  of  bonds  amounting  to  two  million  five  himdred  thousand 
dollars  in  contravention  of  the  constitutional  amendment  then  in  force. 

As  there  is  now  no  obligation  resulting  from  the  arts  of  1869  and  1870' 
in  regard  to  the  State  guamnteeing  second-moitgage  bonds  of  said  com- 
pany, there  Is  no  debt  due  said  company  or  those  holding  under  it  As 
tho  bonds  in  suit  do  not  represent  a  debt  incurred  prior  to  the  constitu- 
tional amendment,  (or  there  was  none,  they  merely  evidence  a  debt  con- 
tracted since  then  and  in  'S'iolation  of  said  amendment.  Neither  the  Gov- 
ernor nor  the  General  Assembly  had  authority  in  1871  to  issue  two  mil- 
lion five  hundred  thousand  dollars  of  Stato  bonds  In  payment  of  a  sub- 
scription for  stock  then  made.  Nor  had  they  authority  to  substitute 
bonds  of  the  State,  unconditional  obligations,  for  the  conditional  obliga- 
tion aiising  from  the  legislation  of  1869  and  1870  prior  to  the  happenl 
of  the  conditions  precedent  in  said  act 

As  thenc  bonds  bear  dat«  subsequent  to  the  adoption  of  the  c( 
tl^nal  amendment,  all  persons  acquiring  them  aro  charged  with  notice  of 
the  existence  and  effect  of  that  amendment;  they  are  ctiaigod  with  notice 
that  in  1871  it  was  not  in  the  power  of  the  General  Assembly  and  the 
Governor  to  bind  the  Stats  by  the  issue  of  these  bonds  as  a  substitute 
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HMte  VH.  Ollaton  and  DiibuPlet. 

for  the  obligatiou  to  inilorae  tln^  aeeoad-mortgage  bonds  of  the  New 
Orleaoe,  Mobile,  and  Chattanooga  BailroaJ  Company,  because  said  obli- 
gation was  conditioaol,  and  it  could  only  become  binding  on  the  State 
upon  the  happening  of  the  conditions  precedent,  and  they  might  never 
liappen.  The  issue  of  these  bonds  as  a  substitute  for  a  debt  that  did 
aot  exist,  and  that  might  never  exist,  van  to  all  intents  and  purposes  the 
■.•reation  of  a  debt  in  1871,  in  contravention  ■.f  the  constitutional  amend- 

It  is  therefore  ordered  that  the  judgment  herein  peq>ctuating  the  in- 
junction and  declaring  void  the  bonds  issued  under  act  No.  95  of  the  acts 
of  1871,  amounting  to  two  million  Ave  hundred  thousand  dollars,  bo 
afOtmed,  appellants  paying  costs  of  appeal. 

Tali.^erbo,  J.,  connirrinij.  The  bonds  were  isauod  without  tlienuthority 
aad  against  the  authority  of  the  State,  which  had  prohibited  tiie  increase 
of  the  public  debt.  The  State  through  its  amendment  to  the  constitution 
in  1870  peremptorily  forbade  such  increa^ie.  Tlie  Legislature  issued 
these  bonds  in  violation  of  tho  constitutional  provision  prohibiting  an 
ionrease  of  the  public  debt.  The  issuing  the  bonds  was  an  increase  of 
the  debt,  if  the  payment  of  tlicm  could  be  enforced.  But  whatever  is 
done  in  riolation  of  a  protubitory  law  is  null  and  can  have  no  efCeet. 
C.  C.  art  12;  23  An.  2G7;  State  es  rcL  Samuel  Smith  vs.  the  State  Treas- 
urer. Ab  initio,  they  were  null,  and  no  ritality  or  force  could  be  infused 
into  them  by  their  falling  into  the  hands  of  tidrd  holders.  Instnunents 
of  the  kind  have  not  tho  essentiai  proiwitios  of  pi-omisaory  notes  under 
the  law  meri'hant,  and  even  securities  of  tiie  latter  kind  are  vitiated  in 
the  hands  of  boiiajide  holders  before  maturity  and  without  notice,  when 
the  consideration  is  unlawful.  Pars-jus  on  Noti-s  and  BUls,  vol.  1,  pages 
212  and  213. 

I  concur  in  the  decree  just  read, 

Li'DELiNa,  C.  J.,  ditsientifig.  The  evidence  in  this  record  shows  that 
the  inter^-enors  acquired  the  bonds  in  question  in  due  course  of  trade, 
tor  value,  in  good  faith,  and  beforo  maturity. 

The  act  So.  26  of  tho  General  Assembly  of  ISfiO  authorized  tho  bonds 
of  the  New  Orleans,  Mobile,  and  Texas  Euiiroad  Company  to  be  guaran- 
teed by  tile  State,  on  certain  conditions. 

The  act  No.  31  of  the  General  Assembly  of  1870  authorized  bonds  of 
tl»  company  to  bo  indorsed  for  a  branch  road  to  Shrcveport.  Both 
these  acts  were  enacted  before  the  adoption  of  tlio  constitutional  omond- 
mmt  limiting  the  State  debt.  This  amendment  was  ratified  by  a  general 
election,  in  November,  1870.    So  that  the  obligation  of  tiie  State  to 
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State  va,  Clinton  and  Dabaclet. 

indorse  the  bonds  ot  s^d  company,  on  certain  conditions,  existed  vhen 

the  constitutional  amondment  was  adopted. 

Act  No.  95  of  the  General  Assembly  ot  1871  autiiorized  the  Governor 
to  issue  the  bonds  of  the  StB,t«  in  lieu  of  indorsing  the  bonds  of  the 
company,  on  condition  that  the  company  would  release  the  State  from 
its  obligation  to  indorse  and  Issue  certificates  of  stock  of  the  company 
to  the  State  (or  the  amount  of  the  State  bonds.  In  other  words,  it 
authorized  the  Governor  to  substitute  the  bonds  of  the  State,  instead  ot 
indDreing  bnnda  ot  the  company  to  a  like  amount,  if  the  company  would 
issue  to  the  State  certificates  of  stock.  Certainly  this  did  not  create  a 
debt;  it  was  the  substitution  of  one  obligation  for  another,  and  was  not 
prohibited  by  the  constitution.  The  debt  was  the  same,  the  ei'idence  of 
it  was  changed.    23  An.  405,  C22;  26  An.  5G1. 

But  it  is  said  tho  conditions  imposed  on  the  company  were  not  per- 
formed before  the  adoption  of  the  amendment.  That  fact  might  be  im- 
portant it  the  company  were  claiming  the  bonds  or  their  payment.  But 
Wllliama  &  Guion  are  iimocent  third  holders  of  the  bonds,  which  are 
negotiable  in  their  character,  and  whether  the  conditions  were  performed 
or  not,  they  had  a  right  to  presume  that  they  had  been  performed,  and 
that  the  bonds  were  regularly  issued. 

It  seeins  to  me  that  the  rule  Is  universal  that  where  the  power  to  nmke 
fhoobligationeiists.and  the  law  under  which  tho  bonds  are  issued  author- 
izes the  otHcers  who  sign  them  to  execute  them,  and  the  bonds  purport 
on  their  face  to  have  been  issued  in  pursuance  of  tho  statute,  the  bona 
fide  third  holder  is  protected,  whether  the  conditions  imposed  on  the 
party  in  whoso  tavor  tlie  bonds  Issued  have  been  perform'rd  or  not.  21 
How.  545;  9  Wall.  414;  1  WalL  93,  39:1,  297;  5  WaU.  781;  7  WalL  82,  619;  13 
Wall.  297,  Pendleton  Cy.  vs.  Amy. 

I  therefore  dissent  from  the  opinion  of  the  court 

Bchearing  refused, 

*Carried  by  writ  of  error  to  the  Supremo  Court  of  the  United  States. 


State  of  Loihsiana  ex  bel.  Mes.  W.  P.  Noble  va.  Ch.arles  Olixtox, 
Auditor,    State  of  Louisiana,  Intbbvenor. 

WIlDretliaBDproprlatiflTiBiirJmt  In  cic?*?  of  rov:iinic9.nod^bt.  !■*  created  In  con- 
templation ol  the  const  itut  ion  b1  a-,  ondinont  llmitiDg  the  Btnte  dpbt  to  twenty- 
(Ivo  railliona  o[  dollnrs.  As  It  Is  not  showa  In  this  lnn(an<:e  that  the  npproprln- 
tlou  Id  tnvor  ot  relator  was  heyniid  the  revenues  ol  the  yenr  In  whieh  It  was 
made,  this  court  concludes  that  no  debt  was  conlracled  in  violntlnu  of  the  con- 
aiftution. 

APPEAL  from  the  Superior  Dietilct  Court,  parish  of  Orleans.    Batc- 
kliin,  J.    Breaux,  Feimer  &  Hall,  for  relator  and  appellant.    A.  P. 


r 
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St»tB  ex  rel.  Mrs.  V.  P.  Noble  vs.  CllnHin.  

Fuid,  Attorney  Gener^,  and  Charles  S.  Skc,  for  defendant  and  inten-e- 
Qor,  appellee. 

Wylt,  J.  The  relator  appeals  from  the  judgment  refusing  to  make 
peremptory  the  mandamus  sued  out  by  her  to  compel  the  Auditor  to  ia- 
aue  to  Ler  a  warrant  of  the  State  for  thirty-five  hundred  dollars,  the 
amount  appropriated  to  her  by  act  No.  118  of  the  acts  of  1874. 

The  State  intervened  and  set  up  the  invalidity  of  the  claim,  because  at 
ihetinie  the  act  was  passed  the  debt  of  the  State  exceeded  twenty-five 
millions  of  dollars,  and  no  debt  could  be  contracted  bj'  reason  of  the 
amradment  of  the  constitution  limiting  the  State  debt  to  said  amount 

On  the  first  of  April,  1874,  when  act  No.  118  was  passed,  gi'anting  or 
^propriating  thirty-five  hundred  dollars  to  the  relator,  tlie  State  debt 
lirgely  exceeded  the  constitutional  limit.  Therefore  the  claim  set  up  by 
tlie  relator  is  invalid,  because  the  statute  creatingit  was  unconstitutional. 
The  relator,  however,  contends  that  this  statute  passed  for  her  relief  was 
a  necessftry  expense  of  the  State,  and  whether  it  was  or  not  was  a  ques- 
tioQ  resting  alone  in  the  discretion  of  the  General  Assembly,  and  that 
the  judicial  department  can  not  interfere  with  tlie  exercise  of  the  discje- 
tioD. 

If  the  principle  contended  tor  be  trae,  the  constitutional  provision 
limiting  the  State  debt  to  twenty-flve  millions  of  dollars  would  be  mean- 
mglesa  and  without  effect,  because  in  the  exercise  of  legislative  discretion 
the  General  Assembly  could  go  on  from  time  to  time  increasing  the  State 
debt  beyond  the  limit  of  twenty-five  millions  of  dollars. 

We  upprehcnd  that  no  discretion  is  involved  in  the  matter  regarding 
thepf»r?r  of  the  General  Assembly  to  create  a  debt  utter  the  limit  fixed 
in  the  constitution  has  been  readied.  It  was  reached  when  the  statute 
tor  the  relief  of  the  relator  was  enacted  creating  a  debt  of  thirty-five 
liunilred  dollars. 

la  declaring  void  aa  enactment  violating  this  provision  of  the  constitu- 
tion the  CDurt  is  merely  performing  n  duty  which  in  no  manner  relates  to 
ttie  powers  confided  solely  to  the  discretion  of  the  General  Assembly. 
Judgment  afQrmed. 

Os  Reheakixg. 

On  the  flrat  of  April,  18T4,  the  Governor  approved  act  118,  appropriat- 
ing out  of  any  money  in  the  treasurj-  not  otherwise  appropriated  three 
itonsandfive  hundrei  dollir«  "for  the  purpose  of  c^impensating  Mi-S: 
W.P.  Soble  lor  servlcjs  rendered  in  completing  a  manuscript  index  of  all 
the  acts  of  the  General  Assemljly." 

Alter  conaplying  with  th?  requirement  stated  in  another  part  of  said 
atl,  which  entitled  her  to  be  paid,  Mrs.  Noble  applied  to  tho  Auditor  and 
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Stnte  GX  rel.  Mrs.  W.  P.  Noble  vs.  Clintoa. 

Treasurer  for  payment  This  being  refused,  she  brings  this  mandamus 
proceeding  to  compel  the  Auditor  to  issue  a  warrant  for  said  amount 

The  answer  alleges  that  tbe  act  No.  118  is  void,  because  it  creates  a 
debt,  which  is  prohibited  by  the  constitutional  amendment  limiting  the 
State  debt  to  twenty-flve  intUions  of  dollars. 

The  State  through  the  Attorney  General  intervened  and  set  up  the 
ranie  defense,  alleging  tliat  the  State  debt  had  reached  the  constitutional 
limitation  when  said  act  was  passed,  that  the  General  Assembly  bad  no 
power  to  contract  debts  beyond  the  ordinary  and  Intimate  expenses  <tf 
the  State  government;  "  that  the  appropriation  in  said  act  was  the  crea- 
tion of  a  debt  not  neceeeary,  nor  a  part  of  the  legitimate  expenses  of  the 
State  government." 

At  the  trial  the  couit  discharged  the  rule  and  refused  to  make  the 
mandamus  peremptory.    Thereupon  the  relator  appealed. 

In  our  former  decision  we  held  that  act  No.  118  created  a  debt  in  con- 
travention of  the  constitutional  amendment  limiting  the  Stat«  debt  to 
twenty-flve  millions  of  dollars,  which  sum  bad  already  been  reached.  But 
upon  further  examination  we  find  we  erred,  because  the  act  in  question 
made  an  appropriation  out  of  any  moneys  In  the  treasury  not  otherwise 
appropriated,  and  the  record  faAla  to  show  that  this  appropriation,  added 
t}  the  other  appropriations  for  1874,  was  in  excess  of  the  revenues  for 
that  year.  II  in  1874  the  a^^p^^ate  amount  of  the  appropriations  out  of 
the  general  fund  did  not  exceed  the  amount  of  revenues  lieing  collected 
for  said  fund  during  that  year,  no  debt  would  be  created  by  such  appro- 
priations or  by  either  of  them.  Where  tho  appropriations  are  not  in  ex- 
cess of  revenues,  no  debt  Is  created  in  contemplation  of  the  constitiitioDal 
limitation  referred  to. 

The  General  Assembly  had  as  much  right  to  make  an  appropriation  to 
pay  Mrs.  Noble  for  services  rendered  in  completing  the  manuscript  index 
of  the  statutes  of  the  State  as  it  had  to  make  appropriations  for  other 
cxpeneca  in  the  administration  of  the  govommeuL  Ab  it  is  not  shown 
that  this  appropriation  was  beyond  the  revenues  of  the  year  in  which  It 
was  made,  we  conclude  tiiat  no  debt  was  contracted  in  violation  of  the 
constitution. 

It  is  therefore  ordered  that  our  former  decree  herein  be  set  aside,  that 
tlie  judgment  appealed  from  be  annulled,  and  that  the  mandamus  herein 
1)0  made  peremptory  at  the  costs  of  defendant 

Tho  Chief  Justice  adheres  to  the  previous  decision. 
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Caroline  Armand  »nit  HQaband  vs.  Dumaa. 

No.  6257. 
CtBOuSE  Aim.tND  AMD  HcsBASD  va.  F.  E.  Dltias,  State  Tax  Collector. 

ftalBlIB  refuses  to  pay  her  Smte  tiuc  on  a  Iioubo  ivhfoh  ahe  owns  In  (he  tlty  of  New 
Orlfana.  on  the  ground  that  Bhp  rcnla  It  for  the  use  of  a  public  sehool. 

rUinlllT  relies  on  Mrs.  Lef  rani!'H  vnee.  In  that  rase  i(  was  shown,  not  only  that  her 
tinuae  was  aaed  for  the  purposes  of  wlueatlon.  but  that  she  kept  Ihettphool. 
Here  the  plaintitT  does  not  keep  the  school.  She  owns  the  properly,  and  deHvcH 
revenue  from  the  rent  thereof.  There  Is  no  renaon  why  she  ahould  not  pay  taxes 
onBuch  property,  just  aa  those  who  rent  houses  to  dry-Boods  raerohanta  are  held 

iPPEAL  trom  the  Superior  District  Courti,  parish  of  Oileaos.    Saic- 
king,  J.     Julien  A.  Segkere,  for  plaintiffe  and  appellanta.    Henry  C. 

Mbie,  tor  defendant  and  appellee. 

^BOAN,  J.  PlaiDtiEF  owns  a  house  io  this  city.  She  rents  It  for  the 
use  of  a  public  school. 

Called  upon  to  pay  the  State  tax  thereon,  she  says  that  the  property, 
bdDg  used  as  a  school,  is  cscmpt  from  taxation,  and  she  obtained  an  in- 
jimctioD  agmost  the  defendant  prohibiting  him  from  seizing  and  selliDg 
the  same.  She  relies  upon  the  decision  in  Mrs.  Iiefranc's  case  {not  yet 
reported,  Opinion  Book,  44,  p.  170,)  to  reverse  the  decision  of  the  district 
judge,  which  dissolved  the  injunction. 

In  Mrs.  Lefranc's  case  it  was  shown  not  only  tliat  the  house  was  used 
Iw  the  purposes  of  education,  but  that  she  kept  the  school.  Here  tlie 
plaintiff  does  not  Iccep  the  school.  She  owns  the  prnporty,  and  derives 
cerenoe  from  the  rent  thereof.  We  do  not  see  why  she  should  not  pay 
tales  on  such  property.  Just  as  those  who  rent  houses  to  dry-goods  mer- 
diiDtsare  held  to  pay  theirs. 

We  think  the  judgment  should  be  affirmed. 

Behearing  refused. 


Rkhabd  FiLisas  vs.  Mrs.  Marie  Louisf,  Maktijj,  Widow  of   Bobert 
JOENSOS,  et  al. 

ISejndsment  appealed  from  <s  one  rendered  upon  conflrmatlon  of  a  default.  The 
iud^iment  was  rendered  on  the  twentieth  of  Xorember.  iHTi,  and  wns  HJicned  the 
name  day,  that  belnt-  thB  last  day  of  court.  Notice  o(  jiiditment  was  iasued  on 
the  flrst  of  Docember  fullowiuK.  and  was  served  on  the  seventh.  Application  for 
u  anpeal  was  made  on  the  tenth  of  December,  three  days  after  the  notice  of 
iudjinent  was  served.    This  whs  within  the  delay  Krant«d  by  the  law. 

ItlKWDtended  Id  support  of  the  motion  to  dismiss,  that  it  must  be  Koverned  by  the 
trorito  appended  lo  article  5TB,  Code  of  Practice.  But  the  whole  of  the  article 
"lied  on  must  be  taken  toaether,  and  trom  the  whole  of  the  article  it  is  apparent 
Uial  the  ten  days  commence  lo  run  from  the  day  ttle  Judnment  has  been  notlrted 
lo  the  party  cost. 

it  in  urged  that  the  article  In  question  should  read.  "  whenever  no  answer  has  been 
aied."  inatead  of  "whenever  an  answer  has  been  filed;"  but  no  reason  can  be 
"ten  for  chanKiiuc  the  whole  force  of  the  article. 
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FranciB  vs.  Urs.  Harie  Louise  Martin. 


The  deciBion  in  tha  easo  of  I.Azarre  vs.  Snow,  i  It.,  p.  69,  is  authority,  it  is  tme,  tor 
Bupportins  the  position  that  "thfi  period  ftfter  Ihe  lapse  of  whiph  no  appeal  will 
He  is  to  bo  computed  from  thediiy  when  theiudtimpnt  was  BlKned.  not  from  that 
on  which  it  was  notllled  to  the  part:;  atsainat  whom  it  n-aa  Kiven."  It  would  con- 
trol the  court  were  the  law  now  what  it  was  when  that  eaee  was  decided.  But  Cho 
law  has  been  chanced.  This  decision  was  rendered  in  1841.  The  statute  ebani-. 
ing  the  law  wa^  passed  in  iSM. 

A  married  woman  is  sued  on  an  obligation  due  by  her  aloDe:  judtcmenl  is  a8lie>1 
agaJDHt  her  aione,  nod  her  huabnnd  is  cited  to  authorize  her  to  Bi)p«ar  and  de- 
fend the  Buit.and  no  appeBraaee  Is  made  either  by  the  wife  or  the  huslumd.  uiil. 
oftor  propor  service  of  the  petition  on  each,  no  judgment  by  default  bae  bven 
talien  ai^ainsttbc  husband,  and  no  authorization  from  thn  iudge  wasKiveu  or 
aslied  for  to  enablPhetto  defend  the  suit,  Tocompiote  the  statement,  it  must  t* 
Bthled  that  the  wife  In  this  ohb?  was  aueil  as  the  wife  of  Rasas,  tliat  she  was  e'u^ 
ashis  wife,  that  judicment  by  defnuit  was  entered  up  aRoinat  her  as  lilawifc, 
and  that  the  default  was  luode  final  HRalnst  her  as  his  wife.  The  iiuestiuu 
whether  said  judgment  is  Bnal  must  be  answered  aflHrmatively. 

Lesal  notice  of  a  suit  against  th«  wife  (said  wife  helait  cited)  having  Iwpn  served 
upon  the  husband  is  sulRpiont  to  bring  her  properly  into  court.  The  notice  of 
the  suit  to  the  husband  la  sulIlclBat,  if  he  makes  no  objection,  to  allow  her  ti' 
stand  in  judgment.  If  he  lias  not  come  into  court  and  has  not  authorized. hlis 
wifetomaliedefcnse.lt  must  be  considered  that  he  thought  there  was  none  tn 
make,  and.  under  these  circumstances,  to  obtain  an  order  from  the  judge  au- 
thorizing her  to  stand  in  judgment  would  be  a  useless  formality.  She  Is  in  cnun 
from  the  fact  that  the  suit  Is  brought  against  her.  her  husband  beinc cited  t'. 
authorize  her.  Being  in  court,  proceedings  may  then  be  carried  on  against  her 
In  the  same  manner  as  they  are  against  other  defendants.  If  alio  does  not  an-^ 
swer,  default  may  be  taken  asainst  her.  If  the  default,  when  tateu.  Is  not  regu. 
larlj  Bet  aside,  it  may  be  conDrmod. 

The  error  assigned,  that  the  judgment  was  rendered  against  the  dctendnni  without 
a  judgment  having  been  rendered  at  the  same  time  aminst  the  widow  in  com- 
munity of  Che  surety,  is  not  established.  All  the  parties  to  the  suit  are  sounht 
to  be  made  liable  in  soliilo.  It  is  as  though  separate  suits  had  lieen  Instituted 
against  them  all,  and  judgment  could  have  been  rendered  against  each  of  them, 
or  all  of  thorn,  or  one  of  them  alone.  With  the  effect  of  the  judgment  axainst 
the  co-defendants,  the  plaintiff  hod  nothing  to  do.  It  he  Bues  a  number 
of  persona  and  seeks  judgment  against  each  of  them  In  >oIido.  and  judgment  ii 
rendered  only  aKairst  one  and  ho  Is  Hutisfled.  the  itetendant  who  is  alone  con- 
demned can  not  complain  of  the  judgment  in  so  tar  as  be  is  concerned.  The 
defendant's  ritchts  as  agalnet  his  co-nbllgors  are  separate  and  distinct  from  Ihr 
plaint  10*8  rights  against  him. 

The  third  error  assicned,  that  the  bond  Bued  on  la  not  conditioned  aecording  tu 
law.  can  not  bo  maintained  for  the  reasons  given  in  the  judgment. 

The  security  on  the  bond  was  Robert  Johnson.  He  died  leaving  a  widow  in  com- 
munity and  Boveral  children  (detcndantB  herein),  who  were  pat  in  posscssioD  <>I 
his  estate.  The  widow  and  children  were  sued.  Pending  the  suit,  the  wldou 
died,  and  the  proceedings  were  carried  on  and  completed  against  the  children, 
the  sueeession  of  the  mother  apparently  not  havmff  been  opened. 

If  the  (luestlon  was  between  the  original  parties  to  the  bond— principal  and  surdi— 
theoonclusion  would  be  that  they  were  both  bound  InKoliilo,  But  the  parties  be- 
fore the  court  are  the  heirs  ol  the  surety.  As  to  tbem  the  obligation  la  ioint: 
they  Inherit  the  rights,  credit B,  and  otiUgatlons  of  their  aneeator,  but  as  the 
rights  and  credits  of  their  ancestor  are  distributed  among  tbem,  each  according 
tohissbaro,  BO  are  the  obligations,  each  being  bound  lor  hiB  proportion.  The 
position  which  tbey  assume,  that  they  were  bound  tor  one-half  ol  the  obligation, 
because  their  mother  was  put  In  possession  ol  one-half  of  the  estate  of  (heir 
lather,  is  untenable.  The  obligation  was  an  otiiigation  of  the  community.  It 
woe  due  by  the  father.  There  was  no  sueeession  to  divide  until  the  commnnitr 
debt  was  paid.  As  heirs  ot  their  (al her.  they  are  responsible  for  his  obligations, 
they  hoving  baon  put  in  possession  of  llieir  share  of  his  estate. 
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iPPKUj  rrom  the  Second  Judicial  District  Court,  parish  or  Plaqiie- 
mjnes.    Pnrdw,  J.     ('.  Hcnoard  McCaleb,  for  plaintiff  and  appellee. 
Samhola  <C  Diu-ros,  for  detendants  and  appellants. 

On  Motion  to  Dismiss. 

MoBaAx,  J.     Appellee  moves  to  dismiss  this  appeal  on  the  grounds — 

First — That  a  suspensive,  appeal  was  illegally  granted. 

Second — Because  the  appeal  was  not  applied  tor  within  the  delays 
allowed  by  law. 

Third— Because  the  application  for  an  appeal  was  granted  after  the 
«piration  of  more  than  ten  days  after  the  adjournment  of  the  court  by 
Bhich  the  judgment  was  rendered. 

The  first  ground  need  not  be  noticed,  as  the  alleged  ill^allty  of  the 
application  and  order  of  appeal  are  contained  in  the  second  and  third 
grounds. 

The  second  and  third  grounds  may  be  considered  together. 

The  judgment  appealed  from  is  one  rendered  upon  confirmation  of  a 
default. 

The  judgment  was  rendered  on  the  twentieth  of  November,  1874,  and 
was  signed  the  same  day,  that  being  the  last  day  of  court. 

Sotiee  of  jiidgment  wa*  issued  on  the  first  of  December  following,  and 
was  served  on  the  seventh. 

.application  for  an  appeal  was  made  on  the  tenth  of  Dewmbor,  throe 
lUys  after  the  notice  of  judgment  was  8cr^■cd. 

This  was  within  tho  delays  granteii  by  the  law.  Taylor  vs.  Woodwaixl, 
io  ka.  212.     Riley  vs.  Howell,  lately  decided. 

Counsel  for  appellee  contends  that  his  case  is  governed  by  the  provixo 
appended  to  article  575,  C.  P.,  which  says  that  "  in  tho  country  parishes 
no  execution  shall  issue  in  cases  where  an  appeal  lies,  until  teudaysafter 
the  adjournment  of  the  court  by  which  the  judgment  was  rendered, 
ffithin  which  delay  a  party  may  take  a  suspensive  appeal  on  tiling  peti- 
tion and  appeal  bond,  aa  now  provided  by  law."  But  the  whole  of  tho 
article  relied  on  must  be  taken  together.  Now,  one  part  of  the  article 
declares  that  "  whenever  an  answer  has  been  filed  in  a  suit  in  which  the 
iletendant  has  had  personal  service  made  upon  him  to  appear  and  file 
his  answer,  or  when  a  judgment  has  been  rendered  in  a  ease  after  answer 
tiled  by  the  defendant,  or  by  his  counsel,  the  party  ca»t  In  the  suit  shall 
be  considered  duly  notified  of  the  judgment  by  the  fact  of  Its  being 
agaed  by  the  judge,"  and  this  precedes  the  proviso  relied  upon.     From 

die  whole  of  the  article  it  is,  we  think,  apparent  that  the  ten  days  com- 
mence to  run  from  the  day  the  judgment  has  been  notified  to  the  pi^^ 

i»st 
It  is  urged  upon  us  that  the  article  in  question  should  read  "  whcoi- 
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ever  no  answer  has  been  fllod,"  etc.,  instead  of  "  whenever  an  answer 
has  been  filed,"  but  wo  see  no  roason  for  thus  ohaogbig  the  whole  force 
of  the  article. 

It  is  alBo  pressed  upon  us  that  the  ease  of  Lazarre  vb.  Snow,  1  R,  p. 
60,  is  authority  for  supporting  the  position  that  "the  period  after  thi' 
lapse  of  which  no  appeal  will  lie  is  to  be  computed  from  the  day  when 
the  judgment  was  signed,  not  from  tliat  on  which  it  was  notified  to  the 
party  against  whom  it  was  given."  The  decision  quoted  does  decide  in 
tliat  way,  and  it  would  probably  control  us  were  the  law  now  what  it 
WHS  when  that  case  was  decided.  But  the  law  has  been  changed.  This 
decision  was  rendered  in  1841.  The  statute  changing  the  lawwas  passol 
in  1813. 

The  motion  to  dismiss  is  refiispd. 


On  tuk  Mrhits. 

In  the  suit  of  Hichord  Francis  vs.  W.  T.  Lavin;'  ct  al.,  Francis  obtained 
a  writ  ol  sequeetration  under  authority  ot  which  the  sheriff  took  into  his 
possession  the  pilot-boat  Robert  Bruce.  The  seqiiestration  was  set  aaidi' 
and  the  boat  released  npon  Iiaviiie  et  al.  furnishing  bond  in  the  sum  of 
flfteen  hundred  dollars.    Robert  Johnson  was  surety  on  the  bond. 

Robert  Johnson  died,  and  his  widow,  as  widow  in  community,  Adrien 
Johnson,  and  Marie  Louise  Johnson,  wife  of  Manuel  Rf^rfts,  were  put  in 
possession  of  his  estate. 

The  suit  of  Richard  Francis  va.  Latino  ct  al.  was  decided  in  tovor  of 
the  plaintiff  and  against  the  defendants,  in  soUdo,  for  one  thonsaDd  dol- 
lars, and  It  was  ordered  that  ihe  boat  Robert  Bruce  be  sold. 

Plaintiff  alleges  that  Lavine  n^lects  and  refuses  to  restore  the  boat 
into  the  custody  of  the  sheriff,  and  that  he  refuses  to  comply  with  the 
conditions  of  his  bond. 

He  brings  this  suit  against  W.  T.  Lavino,  Mra.  Louise  Martin,  widow 
in  community  of  John  B.  JohnsoD,  Adrien  Jobnsoo,  and  Marie  Louise 
Johnson,  wife  of  Manuel  Ragas,  heira  ot  John  B.  Johnson,  in  possession 
of  his  estate,  and  he  prays  for  judgment  against  them,  in  solido,  for  c«ie 
thousand  dollars,  with  legal  interest  from  the  seventh  of  June,  1869,  imtil 
paid. 

It  is  important  to  observe  that  as  regards  Mrs.  Marie  Louise  Jolinson, 
■wife  of  Manuel  Ragas,  the  petition  prays  that  Manuel  Ragas  be  cited  to 
authorize  and  assist  his  wife  to  appear  and  defend  the  suit,  and  that  a 
copy  ot  the  petition  be  served  on  him. 

Proper  service  of  the  petition  and  citation  was  made  on  all  the  parties 
defendant,  including  Manuel  Ragas,  and  judgment  by  default  was  taken 
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agaioBt  Lavine,  John  B.  Johnson,  Adrien  Johnson,  anil  Mrs.  Marie 
Luuise  Jolmson,  wife  ot  Bagas. 

No  default  was  taken  against  Mrs.  Louise  Martin,  widow  of  John  B. 
Johitaon,  or  against  Manuel  Bogas.  The  default  against  Lavine  was 
set  aside  upon  his  filing  an  answer. 

As  against  John  B.  Johnson,  Adrien  Johnson,  and  Marie  Louise  John- 
son, wife  of  Bagas,  the  default  was  conflrmed,  and  they  were  condemned 
insolido  to  pay  the  pl^ntiff  one  thousand  dollars,  with  fire  per  cent 
interest  from  seventeenth  June,  1869,  until  paid.  This  judgment  was 
reodered  on  the  twentieth  November,  1874,  and  notiee  thereof  was  gi^'eri 
to  the  defendants  on  the  first  December  following.  They  appealed,  Mrs. 
Bagas  heing  authorized  thereto  by  her  husband. 

The  case  is  presented  to  us  on  an  assignment  of  errors,  as  follows: 

Firet— That  Mrs.  Bagas.  appellant,  b  a  married  woman,  and  that  the 
lodgment  appealed  from  was  rendered  by  default,  without  a  defense,  and 
itithout  her  having  been  authorized  by  her  husband  or  by  the  court  to 
defend  the  suit,  which  she  could  not  defend  without  such  authorization; 

Second — That  judgment  was  rendered  against  appellants  without  n 
judgment  having  been  rendered  at  the  same  time  against  the  widow  in 
«ommuuity  of  the  surety,  who,  being  dead,  was  never  cited;  or  against 
ber  heirs  and  representativee,  who  were  never  made  parties  to  this  suit; 

Tbird — Tbat  the  bond  is  not  conditioned  according  to  law,  and  is  not 
therefore  binding  on  the  surety  or  his  heira;  and 

Fourth — That  under  no  circumstances  could  judgment  bo  possibly  ren- 
dered against  them  except  for  one-half  of  the  amount  thereof  as  heirs 
ol  their  father,  the  surety,  and  that  only  jointly,  each  one  for  his  virile 
share  in  said  half,  and  without  interest  except  from  judicial  demand. 

Firet^In  the  case  of  Gilmore  vs.  Oilmore,  9  An.  197,  where  the  petition 
aocludcd  with  the  prayer  that  the  defendant  and  her  husband  be  cited  to 
answer  the  petition,  it  was  served  on  the  husband  in  person,  and  a  judg- 
mwit  by  default  rendered  against  both;  it  was  held  that  the  suit  was 
brought  In  the  manner  required  by  article  118,  Code  of  Practice,  and  that 
the  feigned  or  tacit  issue  resulting  from  a  judgment  by  default  was  bind- 
ing on  the  wife  and  dispensed  with  the  authorization  by  the  judge,  which 
is  only  necessary  in  the  absence  of  authorization,  express  or  impUed, 
<A  the  husband. 

In  H^  va  Carroll,  10  An.  412,  the  suit  was  on  an  obligation  made  by 
the  wife  with  the  husband's  authorization  ;  both  husband  and  wife  were 
dted;  judgment  by  default  was  rendered  and  conflrmed.  The  court 
swd :  "  The  C.  P.  118  provides  that  when  the  suit  is  brought  against  the 
wife  for  a  cause  ot  action  relative  to  her  separate  interests,  the  busband 
ntust  be  made  a  party,  and,  If  the  husband  is  absent,  the  plaintiff  must 
demand  that  the  wife  be  authorized  by  the  judge  before  whom  the  suit 
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is  brought  to  defcad  it  alone,  it  she  bo  of  age.  The  husband  in  the 
present  case  was  not  absent.  Citations  were  served  personally  on  both 
the  wife  and  the  husband.  They  were  not  bound  to  defend  the  »uit.  The 
effect  of  the  default  was  to  create  a  tacit  joinder  of  issue  as  to  both  hus- 
band and  wife,  and  to  fully  justify  a  flaal  judgment  against  the  wife," 

In  the  case  of  Stone,  Syndic,  ve.  Tew  et  al.,  9  R  19i,  (cited  in  Hall  vs. 
Carroll  by  the  court),  the  court  said; 

"  This  suit  is  brought  on  throe  notes  drawn  to  the  order  of  plaintiff  by 
Sarah  Y.  Tew,  the  wile  of  William  M.  Tew,  from  whom  she  is  separated 
in  estate,  and  by  Wiley  B,  Oraysou.  Sarah  Y.  Tew,  whose  husband  was 
made  a  party  to  this  suit,  suffered  a  judgment  by  default  to  go  against 
her,  while  her  co-df  fcndant  pleaded  the  geneiol  issue  and  want  of  an 
amicable  denuind.  There  was  a  final  judgment  entered  up  against  both, 
from  whieii  they  appealed. 

"It  is  urgml  by  the  appellants'  coimsel  tliat  the  judgment  of  the  lower 
court  must  bo  reversed  as  to  Sarah  Y.  Tew.  because  the  judgment  by  de- 
fault given  against  her  could  not  be  made  final,  the  plaintiff  ha\iDg  failed 
to  have  her  autliorizcd  to  appear  and  defend  the  suit. 

"The  phiintiff,  in  out  opinion,  did  ail  he  was  legally  bound  to  do  when, 
in  complianco  with  article  lis  of  the  Code  of  Practice,  he  brought  the 
present  suit  against  both  of  the  defendants,  Sarah,  and  her  huaband, 
William  IT.  Tew,  If  the  latter,  after  having  been  made  a  party  defend- 
ant, absented  liimself  or  refused  to  assist  his  wife  in  defending  the  suit, 
she  could  have  obtained  the  iieeessary  authorization  by  applying  to  the 
judge  below.  As  she  made  no  such  application,  we  are  bound  to  pre- 
sume that  tier  husband  never  refused  to  authorize  her  to  stand  in  judg- 
ment, and  that  when  she  suffered  a  judgment  by  default  to  be  rendered 
against  her  and  confirmed,  she  was  then  acting  under  his  advice  and 
authorization.  This  preeuraption  is  nmch  stivngthened  by  the  subse- 
quent appcaranee  in  the  suit  of  William  M.  Tew,  who  joined  and  assisted 
hia  wife  in  taking  the  present  appeal," 

The  last  case  is  relied  upon  by  the  plain'iff  as  settling  the  question  bcr 
fore  us.  The  two  former  eases  cited,  also  by  him,  are  relied  upon  by  the 
defendants  in  support  of  their  defense. 

The  difTcrence,  or  at  all  events  the  distinction,  between  the  cases  iu  the 
ninth  and  tenth  Aimuals  and  the  one  before  us  Is  that  in  both  those 
cases  the  husbands  were  joined  iu  the  actions,  while  hero  the  husband  is 
only  cited  for  the  purpose  of  authorizing  his  wife  to  defend  the  suit, 
.  and  in  Stone's  cose  the  suit  was  brought  against  both  husband  and 
wife.  And  the  question  we  have  to  decide  is  this:  When  a  married  wo- 
man is  sued  on  an  obligation  due  by  her  alone,  and  judgment  is  asked 
against  her  alone,  and  her  husband  is  cited  to  authorize  her  to  appear 
and  defend  the  suit,  and  no  appearance  is  made  either  by  the  wife  or 
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huaband,  aoi],  after  proper  service  of  the  petition  on  each,  no  judgment 
b;  default  hoe  been  token  againat  the  husband,  and  no  authorization 
trom  the  judge  was  given  or  asked  for  to  enable  her  to  defend  the  suit, 
isajudgment  b;  default  rendered  against  hor  and  made  llnal  binding 
upon  her?  To  complete  the  question,  we  must  remark  that  the  wife  In 
this  ease  was  sued  as  the  wife  of  Ragas,  that  she  was  citnd  as  his  wife, 
that  judgment  by  default  was  entered  up  against  her  as  his  wife,  and 
tiiat  the  default  was  made  final  against  hor  as  his  wife. 

The  only  author  who  deems  to'have  written  upon  this  particular  ques- 
tion is  DurantOD.  At  least,  he  is  the  only  one  to  whom  wo  have  been  re- 
ferred, and  we  have  esamined  others,  who  seem  to  have  not  considered  it 
Duraoton  says:  "  He  who  sues  the  wife  should  at  the  same  time  euo 
the  husband  to  authorize  her;  and  if  ho  docs  not  appear,  or  refuses,  the 
Miurt  seized  with  the  demand  supplies  the  marital  authoilzation."  2 
Duranton,  No.  446. 

If  his  conclusion  is  that  when  a  married  woman  is  sued  for  her  own 
debt,  and  her  husband  is  cited  to  appear  and  authorize  her  to  defend  the 
suit,  and  he  makes  no  appearance,  the  authorization  of  the  judge  is  still 
required,  we  can  not  agree  with  him. 

Why  is  it  that  when  a  wife  comes  into  court  either  as  plaintiff  or  de- 
fendant she  must  be  authorized  thereto  by  her  nusbond,  or,  in  his  default, 
by  the  judge  ?  As  regarde  the  husband,  it  Is  because  she  is  considered 
to  be  under  his  guidunoe  and  protection ;  because  what  concerns  her  con- 
cerns him ;  because  ho  is  the  natural  as  well  as  legal  guardian  of  her 
rights ;  because  it  is  presumed  that  ho  would  not  allow  her  to  institute 
proceedings  which  were  not  well  founded  in  law,  or  fleedlessly  incur  the 
responsibilities  of  a  losing  suit.  As  regards  the  judge,  it  is  to  protect 
her,  at  last,  from  the  possible  injustice  of  her  husband.  But  it  seems  to 
ug  that  legal  notice  of  a  suit  against  the  wife,  the  wife  having  been  cited, 
having  been  served  upon  the  husband,  is  sufficient  to  bring  her  properly 
into  court,  and  that  the  notice  of  the  suit  to  the  husband  is  sufficient,  if 
he  makes  no  objection,  to  allow  her  to  stand  In  judgment.  If  he  has  not 
■-■ome  into  court,  and  lias  not  authorized  his  wife  to  make  defense,  it  must 
be  considered  that  he  thought  there  was  no  defense  to  make,  and,  under 
these  drcumstances,  to  obtain  an  order  from  the  judge  authorizing  her 
to  stand  in  judgment  would  be  a  useless  formality.  She  Is  in  court  from 
the  fact  that  the  suit  was  brought  against  her,  her  husband  being  cited 
to  authorize  her.  Being  in  court,  proceedings  may  then  be  carried  on 
Bgtdnet  her  In  the  same  manner  that  they  are  against  other  defendants. 
If  she  does  not  answer,  default  may  be  taken  against  her.  If  the  default 
when  takea  is  not  r^(ulariy  Bet  aside,  it  may  be  confirmed. 

Second— The  next  error  assigned,  that  the  judgment  was  rendered 
against  the  appellants,  without  a  judgment  having  been  rendered,  at  the 


SUPREME  COURT  OF  LOUISIANA, 


FraneiB  va.  Hre.  Marie  Lnulse  Martin. 


aame  time, against  the  mdow  In  commuuitj-ot  thesurety,  ienot,  we  think, 
established.  All  the  parties  to  the  suit  are  sought  to  te  made  liable  in 
soJ'uio.  It  is  as  though  separate  suite  had  been  instituted  against  th«n 
all,  and  judgment  could  have  been  rendered  against  each  of  them,  or  all 
of  them,  or  one  of  them  alone.  With  the  efteet  ot  the  Judgment  againat 
the  co-deleudants  the  plaintiff  had  nothing  to  do.  If  he  sues  a  number 
of  persons  aod  asks  judgment  against  eaoh  of  them  in  soUdo,  and  judg- 
ment is  rendered  only  against  one  and  he  is  satisfied,  the  defendant  who 
is  alone  condemned  can  not  complain  of  the  judgment  In  so  far  as  he  is 
concerned.  The  defendant's  rights  as  against  lue  co-obligors  are  sepa- 
rate and  distinct  from  the  pl^ntifTs  rights  against  turn. 

Third— The  third  error  assigned  that  the  bond  sued  on  is  not  condi- 
tioned according  to  law. 

Applicants  rely  on  the  casee  ot  Barker  va.  Morrison  et  al.,  4  An-  372; 
King  vs.  Baker,  7  An.  572  ;  Mason  vs.  Butler,  12  An.  69. 

In  the  first  case.  Barker  ot  al.  instituted  suit  against  Doanc  et  al.,  and 
■certain  movables  were  seized,  which  wore  surrendered  to  Doane  upon  bis 
giving  bond,  with  Morrison  and  Deacon  as  his  sureties,  in  the  sum  of 
twenty-five  hundred  dollars.  The  condition  of  the  bond  was  that  '  it 
the  said  defendant  shall  not  send  the  above- described  property  out  ot 
the  juiisdiction  of  tliis  court,  and  that  he  will  faithfully  present  the  same 
In  case  he  should  be  decreed  to  restore  the  same  to  the  plainti^,  and 
shall  satisfy  such  judgment  as  may  be  rendered  in  the  suit  pending  at* 
above  mentioued,  then  this  obligation  to  be  void  ;  otbenvise,  to  reukain 
in  full  force." 

In  the  case  before  \i3  the  condition  of  the  twnd  upon  which  the  prop- 
erty sequestered  was  released  was  that  "if  the  said  William  T.  La\-ine, 
and  Robert  Johnson,  Bwurity,  shall  satisfy  such  judgment  ua  may  be 
i-endered  against  the  said  defendants  in  the  suit  pending  as  above  men- 
tioned, then  this  obligation  to  bo  void  ;  or  else  to  remain  in  (uil  force." 

In  the  Barker  oaae  judgment  was  rendered  against  Doane  et  al.  for 
fl763  33,  and  execution  issued,  which  was  returned  nulla  bona.  FlaintitTs 
then  sued  the  sureties  on  the  bond,  claiming  iudgment  for  the  amoitiil 
of  the  jiidijiiieiil  aijabiet  Doane.  The  value  ot  the  propeity  released 
under  the  bond  does  not  appear  to  have  been  set  up  or  established. 
The  court  said :  "  It  is  true  that  the  lirorai  terms  ot  the  bond  authorized 
such  a  decree,"  which  was  in  favor  of  the  plaintJH  But  it  also  said:  "The 
legal  intent  ot  the  instrument  being  to  secure  the  presentation  ot  the 
property,  to  be  applied  toward  the  satisfactjou  of  the  plalntifTs  privite^' 
when  deflnitivoly  adjudged,  and  the  penalty  of  the  bond  beli^  inserted 
to  securo  the  performance  of  that  act,  upon  breach  ot  the  condition,  the 
question  is,  quantum  damnijicatas.  The  injury  sustained  by  the  plain- 
tiffe  is  the  value  of  the  sequestered  property,  which,  if  it  had  been  pre- 
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sented,  would  have  been  applied  to  the  payment  of  plaintiff's  claim. 
k  judgment  restjng  upun  tbe  mere  standard  of  the  amount  of  the 
plaintiirs  claim,  without  reference  to  the  value  of  the  property  seques- 
tered, Is,  therefore,  erroneous.  As  we  have  no  evidence  of  the  value  of 
tbc  property,  the  suit  must  be  dismissed;"  and  the  judgment  was  re- 
versed as  in  casg  of  nonsuit  Here,  the  bond  was  lor  fifteen  hundred 
dollars.  The  judgment  against  the  defendants  in  the  origisal  suit  was 
for  cue  thousand  dollars.  The  demand  made  against  the  defendants  is 
for  one  thousand  dollars.  The  evidence  is  that  the  interest  of  the  plain- 
tiff  in  the  property  released  under  the  sequestration,  and  which  was  not 
returned  alter  judgment,  was  worth  one  thousand  dollars.  The  petition 
and  the  proceedings  seem  to  have  been  conducted  with  regard  to  the 
ilevs  expressed  in  the  Barker  and  Morrison  case.  That  they  were  regu- 
lar and  prcper  we  have  no  doubt. 

The  other  cases  relied  upon  do  not  touch  the  questions  at  issue  in  this 
proceeding. 

Fourth— The  surety  on  the  bond  was  Robert  Johnson.  Robert  John- 
son died,  leaving  a  widow  in  community  and  several  children  (defendants 
herein),  who  were  put  in  possession  of  his  estate.  The  widow  and  chil- 
dren were  sued.  Fending  the  suit,  the  widow  died,  and  the  proceedings 
were  carried  on  and  completed  against  the  children,  the  succession  of 
the  muther,  apparently,  not  having  been  opened. 

These  children,  the  present  appellants,  now  say  that  the  judgment 
against  them  being  in  solldo  ia  erroneous  ;  that,  under  oo  circumstances, 
are  they  more  than  jointly  bound  as  heirs  of  thrir  father,  each  for  his 
Tirile  share  in  said  half.  In  other  words,  that,  if  bound  at  all,  they  are 
bound  as  heirs  of  their  father,  who  was  only  bound  for  one  half  the  debt, 
and  that  for  this  halt  the  judgment  must  be  distributed  among  them. 

Counsel  lor  appellee  contends  that  the  obligation  here  sued  upon  has 
for  its  object  the  delivery  of  a  boat,  and  is  therefore  indivisible.  HIh 
argument  is,  that  the  ordinal  defendant,  Lavine,  and  his  sureties,  bound 
themselves  to  deliver  the  entire  vessel  which  had  been  sequestered  and 
released  on  bond,  to  be  sold  for  partition,  or  to  pay  the  value.  As  they 
and  their  heirs  have  failed  to  deliver,  as  they  were  bound  to  do,  the 
entire  object  which  they  were  bound  to  deliver,  as  a  whole  thing,  which 
could  not  be  partially  delivered,  it  follows,  he  says,  that  they  are  bound 
to  pay  the  whole  value  which  stands  in  the  place  of  the  thing  itself. 

If  the  question  was  between  the  original  parties  to  the  bond,  principal 
and  surety,  there  could  be  but  one  answer  to  it  They  were  both  Iwund 
inixilido.  But  the  parties  before  us  are  the  heirs  of  the  surety.  As  to 
them  the  obhgation  Is  joint  They  inherit  the  rights,  credits,  and  obliga- 
tions of  their  ancestor,  but  as  the  rights  and  credits  of  their  ancestor 
we  distributed  among  them,  each  according  to  his  share,  so  are  the 
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obligations,  each  being  bound  for  his  proportion.  The  position  which  they 
assume,  that  they  are  bound  for  one  half  of  the  obligation,  because  their 
mother  was  put  in  possession  of  one  half  of  the  estate  of  their  father,  is 
untenable.  The  obligation  was  an  obligation  of  the  community.  It  was 
due  by  tiie  father.  There  was  no  succession  to  divide,  until  the  commu- 
nity debt  was  paid.  As  heirs  of  their  father  they  are  responsible  for  his 
obligations,  they  having  been  put  in  possession  of  their  share  of  his 
estate. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment  of 
the  district  court  be  amended ;  and  it  is  now  ordered,  adjudged,  and  de- 
creed that  there  be  judgment  in  favor  of  the  plaintiff  and  against  the 
defendants,  appellants,  for  the  sum  of  one  thousand  dollars,  each  tor 
his  virile  share,  with  interest  as  claimed  in  the  petition  ;  the  costs  of  the 
lower  court  to  be  paid  by  the  defendants,  those  in  this  court  to  he  paid 
by  the  appellees. 


Leblxman  &  Co.  vs.  New  OsLEANrr,  Florida,  asd  Havana  Steamship  Oom- 

TANV  ET  Ali. 

An  artlon  eon  only  be  hrouaht  by  one  having  a  real  and  «ffluftl"lnterest  vrhinh  he 
uursues,  but  as  soon  as  tbut  interest  arises  lie  may  bring  his  action. 

Thn  delcndnnts' counsel  in  this  case  proDOrly  say  that  plalntirta  cumo  into  court 
suinK  and  opoenring  for  the  beooDt  oE  whom  it  may  coni^rn ;  they  do  not  allcsB 
that  lie [cndantB  hare  caused  them  damage,  but  allege  at  tho  same  time  that  they 
have  sued  their  vonBlgnees.  Smith  &  UcRenna,  tor  the  value  of  the  aoap  shipped 
to  them.  It  Smith  A,  UcEenna  ai'n  liable  lor  the  tuil  value  ot  the  soap,  notnith- 
standinftlhe  damogo.  then  the  loss  reaultlni:  from  such  dnmnge  musttnl]  upon 
Hmlth  .t  MeKenna.  and  plaintiffs,  by  their  o^tti  allegations  having  uo  Interest  in 
It.  iiave  DO  right  o(  action  tor  its  recovery. 

APPEAL  from  the  Fourth  District  Court,  parish  of  Orleans.    Lijm-h, 
J.    Honior  &  Benedict,  lor  plalntiffe  and  appellants,    Leovii  tt  Mon- 
roe, tor  defeudants  and  appellees. 

Taliafekbo,  J.  In  November,  '1871,  the  plaintiffs,  It  appears,  shipped 
from  Philadelphia  to  Xew  Orleans  one  thousand  boxes  oE  soap  consigned 
to  Smith  &  McKenna,  who  refused  to  receive  it  on  account  of  its  biAag 
in  a  damaged  condition.  The  plaintiffs  have  sued  Smith  &  McEcnna 
for  the  price  of  the  soap,  and  that  suit  is  now  pending.  They  allege  in 
this  suit  (So.  38,422  of  the  docket  of  the  Fourth  District  Court)  that  the 
defendants,  the  steamship  company,  are  responsible  for  the  value  ot  the 
fioap,  and  for  all  damages  incurred  by  any  party  interested,  and  that  the 
damages  now  amount  to  more  than  one  thousand  dollars,  and  that  it  is 
necessary  to  institute  this  suit  to  Interrupt  the  prescription  of  one  year. 
The  pluntit&i  therefore  pray  that  after  due  proceedings  had  the  steam- 
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Bhlp  compoDy  be  coDdemned  to  pay  the  plaiotilfe,  LebennaD  &  Co.,  for 
the  use  of  whom  it  may  coocem,  the  sum  of  thirty-three  hundred  dol- 
lais,  with  interest  from  the  ninth  of  November,  1871,  being  the  value  of 
the  soap,  and  the  further,  sum  of  one  thousand  dollars  as  special  dam- 
ages for  storage,  counsel  fees,  coste  of  court,  etc. 

To  this  petition  the  defendants  filed  the  following  exceptions: 

First^ — That  plaintiffs  are  not  authorized  to  sue  and  can  not  I^aily  sue 
for  whom  it  may  concern. 

Second — That  they  all^e  no  interest  in  the  suit  and  ask  no  judgment 
in  their  favor. 

Third— That  they  set  forth  in  their  petition  that  in  their  own  suit 
against  %nith  &  McEenna  they  have  alleged  that  Smith  &  McKenna  are 
naponsible  to  them  for  any  damage  that  may  have  been  incurred. 

Fourth— That  plaintifk  have  set  forth  no  cause  of  action  in  this  suit. 

Ttie  exceptions  were  sustained  and  the  suit  dismissed.  Flaintifls  have 
appealed. 

We  flnd  no  error  in  the  judgment 

"  Ad  action  can  only  be  brought  by  one  having  a  real  and  actual  Inter- 
est which  he  pursues,  but  as  soon  as  that  interest  arises  he  may  bring 
his  action."    C.  P.,  article  15. 

The  defendants'  counsel  properly  say:  "  The  plaintifb  come  into  court 
adng.and  appaadi^  for  the  benefit  of  whom  it  may  concern;  tiiey  do 
Qot  allege  that  defendants  have  caused  them  damage,  alleging  at  the 
some  time  that  they  have  sued  their  consignees  for  the  value  of  the 
soap.  If  Smith  &  McKenna  are  liable  to  them  for  the  full  value  of  the 
soap,  notwithstanding  the  damage,  then  the  loss  resulting  from  such 
damage  must  foil  upon  Smith  &  McKenna,  and  plaintiffs  by  their  own 
aliegadons  having  no  interest  in  it,  have  no  right  of  action  for  its  re- 
■coverj-." 

Judgment  affirmed. 


A.  P.  GciuoNT  FOR  THE  UsE  oY,  ETC.,  VS.  THE  Pabish  OF  Abcension. 

NoUiInK  In  lh'«  rcoriril  Rhiw)  that  Oullfnnt  van  authorized  to  institute  this  action. 
The  varrauEs  Hiiod  upon  w-ore  tmnBterable  by  delivery.  They  are  in  tbe  Doture 
of  a  promlsBory  Doteorli!i1  of  oxchanee,  and  It  bos  been  held  Ibnt  the  payee  ot 
a  note  who  has  ladorsed  It  can  not  maintain  any  action  on  it.  even  Cor  Ihe  use  ot 
bis  indorsee. 

APPEAL  from  the  Fourth  Judicial  District  Court,  parish  of  Ascension. 
Flagu,  J.    R  N.S:  Wm.  Siim,  for  plaintiff  and  appellant    F.  Diigei, 
tor  defendant  and  appellee. 
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MoBO.us,  J.  Plaintiff,  wlio  resides  in  the  pariah  of  Aaceosion,  sues  the 
defendant,  for  the  iise  of  Margaret  Kentze!,  also  of  that  parish,  (or 
^1405  90,  which  amount  he  claims  to  be  due  him  lot  services  rendered 
the  defendant  as  Iteeper  of  the  parish  jail  during  the  years  1871  &nd 
1872. 

The  evidence  in  support  of  tlie  demand  is  certain  warrants  drawn  by 
the  secretary  of  the  police  juiy  on  the  parish  treasurer. 

Defendant  excepts  to  the  proceeding  on  the  ground  that  the  plaintiff 
Ijad  no  right  to  institute  this  action  in  his  own  name;  or  in  the  name  of 
his  transferee,  Mrs.  Kentzel,  alleging  that  neither  of  them  had  any  inter- 
est in  the  warrants  described  in  the  petition. 

It  is  in  evidence  that  the  warrants  in  question  were  transferred  by 
Ouilfont  to  Mrs.  Kentzel. 

Although  Guiltont  and  Mrs.  Kcntzol  reside  in  the  parish  where  tlus 
suit  was  brought,  nothing  in  the  record  Shows  ttiat  Guilfont  was  author- 
ized to  institute  the  action.  Interrogatories  were  propounded  to  them 
both  as  to  their  title,  in  the  answer  which  was  filed.  Guilfont  answered. 
Mrs.  Kcntzol  did  not.  The  warrants  were  transferable  hy  delivery.  They 
are  in  the  nature  of  a  promissory  note  or  bill  of  exchange,  and  it  has 
be;n  held  that  the  payee  of  a  note  who  has  indorsed  it  can  not  main- 
tain any  action  on  it,  even  tor  the  use  of  his  indorsee.  Moore  vs.  Mai- 
well,  2  N.  8.  219.  The  authority  ol  that  case  sustains  the  judgment  of 
the  district  court,  which  was  one  of  nonsuit 

Judgment  alTtrmcd. 


Cm  OF  New  Oiilk,4N3  vs.  H.  8.  Bockner. 

D«len(iant  falls  to  show  tliat  lie  rea<n*!<l  to  the  modo  provided  by  law  Ani]  wllbin  tie 
tioin  prescribed  to  liave  the  error  of  iwiKSSiiiout  of  whii.'h  ho  oom])lains  rar- 
roctoil.  Tlie  letter  he  addrcBSed  to  the  Adiuiolfltralor  of  AsBessmants  wns  not 
supported  by  affldnvit  or  other  evidence  sbi>w)nK  apociUcally  the  amouot  aod 
valuation  of  his  personal  property. 

If  the  rmeetion  of  the  corrontnoss  of  the  aHBPsament  were  now  before  this  i-ourt 
there  Is  nothing  !u  the  reeord  to  juMlty  a  retlu-ttion  in  the  asseaBmsnt.  The  tes- 
tiraoDy  of  the  defendant  Is  indeDnite.  evasive,  and  unsatisfactory,  and  can  not 
overcome  the  weicht  that  should  bo  flven  to  un  assessment  made  byoffleera 
actlne  under  oath. 

APPEAL  from  the  Superior  Distilct  Court,  parish  of  Orleans.  Halt- 
kina,  J.  Sam.  P.  Blanc,  Assistant  City  Attorney,  for  plauitifT  and 
appellant,  T.  Gilmore  £  So»«,  tor  defendant  and  appellee. 
■  Wyly,  J.  Defendant  resists  the  demand  for  the  amount  of  his  city 
taxes  on  personal  property  for  1875  on  the  ground  that  the  vaiiiatiou 
thereof  in  the  assessment  is  exceasive,  and  that  ho  made  proper  appiita- 
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UoD  tor  its  reduction,  without  success.  Defendant  tails  to  show  that  he 
resorted  to  the  mode  provided  by  law  and  within  the  time  pro8<'ribed  to 
liave  the  error  ot  which  he  complains  corrected.  19  An.  474;  21  An.  439. 
The  let(*r  he  addressed  to  the  Administrator  ot  Asaessraents  was  not 
supported  by  alfldavit  or  other  evidence  showing  specifically  the  anioimt 
nad  valuation  of  his  personal  property.  And  if  the  question  of  the  cor- 
rectness of  the  assessment  were  now  before  the  court  we  And  nothing  in 
the  record  to  justly  a  reduction  of  the  assessment.  Tho  only  evidence 
uttered  on  this  point  is  the  testimony  of  defendant,  which  is  indefinite, 
evasive,  and  unsattBfactory.  He  fails  to  give  a  statement  ot  what  his 
capita  consists  and  the  true  value  thereof,  also  the  amount  ot  money  he 
hoa  at  interest.  Such  evidence  can  not  overcome  tho  weight  that  should 
be  given  to  an  assessment  made  by  officers  noting  under  oath. 

It  is  therefore  ordered  that  the  judgment  herein  ,be  annulled,  and  it  is 
decreed  that  plaintiff  recover  of  defendant  flvo  thousand  dollars  with  ten 
per  cent  interest  from  thirty-flrat  March,  1875,  and  all  costs. 

Behearing  refused. 


Jfas  MAKDfiRE  VB.  Fb.\s';ois  Bossiosore  and  New  Okleass  Havisgb  Im- 

STITtmON. 

The  Xetr  Orloims  Savings  Indtitution  oxcopted  to  the  jurltullctlon  of  thf.  Fourth  Dis- 
IriM  Court  on  the  ground  that  said  Suw  Orleans  Havlniis  Institution  is  a  corpo- 
ratioD  establtshed  by  ac^  ot  the  General  ABsembly  and  dnrolPiled  tn  the  [larlBh  of 
(Irleans,  and  that  by  tho  act  oreattna  the  Huporior  District  Coart  that  tourt  alone 
hujarisdiinlon  as  to  tbie  detendunC  Thu  cnart  n  qua  orrnd  iu  maiataining 
Ihia  exception. 

ltiHlraf>  act  No.  l  ot  the  it?ts  of  ima,  oreanlziDC  the  Buperior  District  Court,  de- 
rtarm  (bat  aald  court  shall  have  oiciuajve  jurledlctlon  over  all  eases  in  which 
~  any  corporation  establlshad  by  act  of  tho  Oeneral  Assembly  and  domiciled  in 
the  parish  of  Orleans  shall  be  a  party :"  but  this  defendant  has  failed  to  adduce 
proof  shoirlne  It  iB  "a  corporation  established  by  a?t  ot  theCenerai  Assembly." 

If  Buch  an  act  oxlHts  i(  Is  a  pclvatc  statute  which  should  have  been  introduced  in 
ovldeace.   It  is  not  a  general  law  of  which  the  court  will  take  notice. 

iPPEAL  from  the  Fourth  District  Court,  parish  of  Orleans.   Lijnih,  J. 
Q.  Schmidt,  for  plaintiff  and  appellant.     Clarke,  Bayue  £  Eeiiahan-, 
tor  defendant  and  appellee. 

Wyly,  J.  Plaintiff  sued  the  defendant,  Bonsignore,  the  drawer  of  a, 
fheck  on  New  Orleans  Savings  Institution,  for  two  thousand  eight  hun- 
dred dollars,  and  prayed  that  ho  be  condenmed  to  pay  said  amount  and 
thes^d  Savings  Institution  be  "ordered  to  pay  tho  aforesaid  check  as  a 
transterto  that  extent  of  tho  funds  ot  Bonsignore  in  their  possession." 
Tbe  Sew  Orleans  Savings  Institution  excepted,  on  the  ground  that  the 
FoiirthDistriot  Court wa*!  without  jurisdiction, because  itisacorpcration 
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established  by  aot  ot  the  General  ABsembly  and  domiciled  in  the  parisb 
of  Orleans,  and  by  the  act  croatiag  the  Superior  Distiiet  Court  that 
csurt  alone  has  jut-isdicUou  as  to  this  defendauL 

The  court,  maintaining  this  exception,  diaraisaed  the  suit  as  to  the  New 
Orleans  Savings  Institution,  and  plaintiff  appealed. 

We  think  the  court  erred. 

It  is  true  act  No.  2  of  the  acts  of  1878,  organizing  the  Superior  Dis- 
trict Court,  declares  that  said  court  shall  have  exclusive  original  juriO' 
diction  over  all  cases  in  which  "  any  corporation  established  by  act  of 
the  General  Assembly  and  domiciled  in  the  parish  of  Orleans  shall  be  u 
party;"  but  this  defendant  has  failed  to  adduce  proof  showing  it  is  h 
"  corporation  established  by  act  of  the  General  Assembly.''  If  such  an 
act  exists,  it  is  a  private  statute,  which  should  have  been  introdHced  in 
evidence;  it  is  not  a  general  law  of  which  this  court  will  take  notice. 

It  is  therefore  ordered  that  the  judgment  herein  be  annulled,  and  that 
this  cause  be  remanded  for  trial  on  the  merits  according  to  law,  appellee 
paying  eosta  of  appeal. 

Behearing  refused. 


LjT'iSE  B.  WiLLiaTON  AND  Husband  vs.  Schmidt  &  Zeioler. 

Tills  injunction  was  obtained  bribe  wifa  iilnc  da^ti  niter  tbo  snie  of  a  i>ertn1n  pifoc 
oF  property  to  preront  the  shcrifl  Ircim  pnttioe  the  purohaecr  In  poSBeBBion.  It 
Id  bfiBcd  on  the  clnim  oF  the  wiFo  to  a  homeEtend.  The  order  of  neizuru  lud  sfU<> 
hiLil  bepu  iHHued  on  a  morticase  sivcn  to  oecure  the  purcliatie  price.  Besidea.  to 
secure  the  aamo  debt  there  e^tietedthc  vendor's  privilege.  Therefore  this  e»*e 
ean  not  be  embrocod  in  the  liornestead  net.  iteotlon  IMl  ol  tbe  Revised  Stntutea. 
Furthermure.  iftbu  wife  had  possessed  any  Buch  right.  «be  should  bnvB  asserted 
H  before  the  sale. 

APPEAL  from  the  Fifth  Judicial  District  Court,  parish  of  Ilierville. 
Jnme^  L.  Cole,  Parish  Judge,  acting  for  District  Judge  Deicmg,  re- 
cused. A.  £  E.  B.  Tidbot,  Bai-row  £  Pim:  and  Merrk-k,  Bare  &■  Fmler, 
for  plaintiff  and  appellee.  Suninci  MafllietfB  and  James  If.  Grorer,  tor 
defendants  and  appellants. 

Li"DEijsQ,  C.  J.  This  is  an  injunction  suit  to  prevent  the  sheriff  from 
putting  the  purchaser  in  possession  of  the  dwelling-house  and  one  hiiD- 
dred  and  sixty  acres  of  land,  which  had  been  sold  under  an  order  of 
seizure  and  sale,  issued  on  a  mortgage  given  to  seeiu'c  the  purchase 
l>ricp.  To  secure  the  same  delit  there  existed  the  vendor's  privil^e. 
Tlie  injunction  was  obtained  nine  days  after  the  sale,  and  it  is  based  on 
the  claim  of  the  wife  to  a  homestead.    On  the  day  of  sale,  the  sherifT 
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was  requested,  in  writing,  to  notify  all  persons  making  bids  on  the  prop- 
,       MtT  offert-d  for  sale  that  the  Judgment  debtor  would  talte  It^ai  steps  to 

enforce  her  right  to  a  homestead  on  the  property. 
I         Qitborate  brieb  have  been  aied  in  this  cose  to  show  that  a  wife  may 
;      be  tbe  bead  of  a  family  during  the  existence  of  the  marriage,  and  that 
I       la  such  a  ease  she  is  entitled  to  the  beqeflt  ol  the  homestead  law,  but 
ve  do  not  deem  it  neceasary  to  examine  that  question  in  this  case,  Inae- 
murii  as  the  property  was  sold  to  pay  the  purchase  priue,  and  was  there- 
fore not  embraced  in  the  homestead  act. 
]         Section  1692  of  the  Bevised  Statutes  declares  ;  "  No  property  shall,  by 
Tiitue  of  this  act,  be  exempt  from  sale  for  non-payment  of  taxes  or  as- 
i       seaameDts  levied  pursuant  to  law,  i\or  for  dehts  wnlracted  fw  the  pur- 
i-hate  price  of  said  exempted  properly,  nor  for  money  due  for  rents,  bear- 
ing >  privilege  on  said  property  under  existing  laws."     Sondes,  it  she 
I       had  any  such  right,  she  should  have  asserted  it  before  the  sale. 
I  It  is  therefore  ordered  and  adjudged  that  the  judgmen".  of  the  lower 

I       courtbereversed,  and  that  there  be  judgment  in  lavor  of  the  defendants 
I       diseolviog  the  injunction  and  for  one  hundred  and  fifty  dollars  damages 
against  the  plaintiff  and  her  surety  on  the  injunction  bond,  inaolido,  and 
I      tor  coats  o!  suit. 
I  Rehearing  re[use<I. 


No.  CUT. 
Geoboe  B.  Fbost,  Oi-ARDiAS,  vs.  City  oy  Nk\v  Oblk.^ss. 

viRohevrillb^bouDrlbrll- 
Ib^oitl;  nctltiD  tnken  by  plaintiff  in  Ihls  caap  Is  thf  prpBimtment  to  tho  Board  of 
AaS'Wflors  i>[  ai  UDSwrirn  applipBtion.  aettlns  forth  thr  valuations  made  nml 
those  to  whieh  thej  should  l>e  reduced,  the  Hume  at  which  the  oronerties  wero 
rpQtedandatwhich  thejr  wereappraiB?d  in  the  probate  oourt.  and  also  aettlne 
tonbthat.  in  a  proceeding  in  tbe  Superior  Distrkt  Court  anal  net  tho  Auditor, 
the  assesflroent  was  reduced  to  aBpedHod  sum  In  a  previous  year.  But  tbeatate- 
meatut  faMs  In  tlie  record  does  not  show  what  evidenee.  11  any.  woa  preaenteil 
tuthetioHnl,  or  that  tho  plalntllT  pursued  tho  course  pointed  out  by  law  [or  cor- 
rcnloo  of  the  asBeBamfDt. 

APPEAL  front  the  Superior  District  Court,  pariah  of  Orleans.    Baxc- 
kiiis.J.    S.  P.  Blanc,  Assistant  City  Attorney,  for  defendant  and  ap- 
pellae.    Hormir  £  Benedict,  for  plaintiff  and  appellant. 

HoiELL,  J.  Tiie  plaintiff  complains  that  the  property  of  his  wards 
was  appraised  too  high;  that  he,  in  accordance  with  notice  given,  applied 
tithe  Board  of  Asssasors  to  reduco  the  assessment  one-half,  which  they 
letuspd  to  do,  in  diirogard  of  proofs  submitted  to  thom;  that  section 
torty-flve  of  act  So.  12  of  1S71,  which  makes  the  decision  of  said  Board 
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of  AsseBBora  final,  is  unc  jnstitutional,  and  he  oaks  that  the  city  be  en- 
joined from  levying  any  tax  upon  aaid  excessive  assessment,  that  the 
Bald  section  be  declared  uiieoDStitutional,  and  the  valuation  of  tho  prop- 
erty in  question  be  reduced  to  the  aum  named  in  the  petition. 

The  answer  is  that  the  Board  of  Assessors  are  vested  with  exclusive 
power  to  correct  assessments,  and  have  not  been  made  parties;  that 
plaiiitiff  (ij.l  not  furnish  a  list  of  his  wards'  property  according  to  law; 
that  lie  did  not  maku  application  in  due  form  to  correct  the  assessment; 
that  if  ho  ever  was  entitled  to  relief  it  is  now  too  late  to  grant  it  in  the 
courts,  and  that  the  courts  ai-c  without  juiisdiction  of  the  question. 

Judgmoat  was  rendered  asainst  plaintiff,  and  he  appealed. 

Without  going  into  an  pxamiuation  of  the  constitutional  question 
raised,  it  is  enough  to  say  that  the  plaintiff  has  not  made  such  a  showing 
as  to  entitle  him  to  a  Judgment  as  prayed  for,  even  if  tho  question  be 
wittiiii  tho  jurisdiction  of  tho  courts.  Sec  lit  An.  47i  and  21  An.  439, 
where  it  was  held  that  a  party  must  resort  to  the  mode  pointed  out  by 
law  to  correct  an  assessment,  othenrisc  he  will  be  bound  by  It. 

The  only  ae.ion  taken  by  plaintiff  in  this  ease  b  the  presentment  to  the 
Board  of  Assessors  of  an  unsworn  application  setting  forth  tho  valuations 
made  and  those  to  which  they  should  be  reduced,  the  sums  at  which  tho 
properties  were  rented  and  at  which  thoy  were  appraised  in  tho  probate. 
court,  and  that  in  a  prooeeding  in  the  Superior  District  Court  against 
the  Auditor  the  assessment  was  n id ue«d  to  a  specified  sum  in  a  previous 
year.  The  statement  of  tacts  in  the  record  does  not  show  what  evi- 
dence, if  any,  was  presented  to  the  Boaixl  of  Assessors,  or  that  he  pur- 
sued the  course  pointed  out  by  law  for  correction  of  the  assessment. 
Plaintiff  has,  therefore,  failed  to  make  out  a  case. 

Judgment  aCflrmed. 


Ci'MnLE  DtiPRfi,  Wife  of  A.  Humphkf.ys,  vs.  Adolphe  Dt^Bfi  et  al. 

Tbc  pinfntlft  van  uot  suot'epd  in  iier  ntti'iupt  to  tinnul  a  JutletiK-ut  which  cmaiH^- 
pated  hor  trnm  tho  liabilitlpH  of  ft  minor.  The  proceedlnfrs  which  ebe  Htta'^ks 
arc  reaular  in  lovtu.thfere  is  no  evlili>nce  or  allegation  ol  (rand  In  the  record, 
and  Ihe  parties  whom  she  wishes  to  oftect  by  obtainlni;  a  juduDieot  of  nxllitr 
wore  not  parties  to  tho  iudKinent  which  she  seeks  to  annul. 

APPEAL  from  the  Paiish  Court,  parish  of  Jefferaon,    Hj/maii,  J.    J. 
J.  Jiomau  and  C.  W.  BeKtuii^vn,  for  plaintiff  and  appellee.    E.  Bermii- 
dot,  for  defendants  and  appellants. 

MosaAN,  J.    Tho  plaintiff  seeks  to  amjul  a  judgment  which  emanef- 
pated  hor  from  the  disabilities  of  a  minor.    Tlic  proceedings  which  she 
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uttoi'bs  nre  regular  in  form,  and  there  is  no  eviilence  or  ullegation  of 
fraud  in  the  record  or  in  her  petition,  and  the  parties  whom  she  wtahes 
to  affect  by  obtaining  a  judgment  of  nullity  were  not  partiee  to  the  judg- 
nirat  which  she  seeks  to  annul. 

It  JB  therefore  ordered,  adjudged,  and  decreed  that  the  judgment  of 
the  parish  court  be  avoided,  annulled,  and  revei-sed,  and  that  this  suit  bo 
dismissed,  plaintiff  ti  [lay  costs  in  both  couits. 

Rehearing  refused. 


Ji'LES  Diu-UiSE  \8.  J.  0.  K^TYSHK  Asu  HruH  MlEesna. 

Till'  plaintiff  puri'hnai^l  by  niitorial  a^'l  (r.im  dup  Politiomi  n  noti'  (or  Hix  liiindrpil 
dollare  i|i>c-uretl  l>y  mrjrtKneti  aoil  mmta  liy  Th»  defeDilnntH.  due  in  tivo  yearn  from 
iudale.  lo  thes&aii!  mt  lUiuthor  llutu  ot  the  aamn  pivrtlea  tor  the  name  amount 
aodsevurpd  by  ih''  sums  mi)rt;;nKO,  ilup  at  Ihrr^?  yours,  wan  transferrod  ae  •bi- 
lateral Hei'uril)'  tnr  thi-  payment  of  tlip  t<irm<;r.  Hnmo  timo  utter  this  transter 
uid  attar  tbo  maturity  ot  tha  Drat  note  and  pleilxe.  ttiedetendonte.  malcera  ot 
the  said  two  uoleB.  made  a  notarial  pl"dire  or  tranHl<<r  to  iilnintiR  ol  a  judKment 
in  Iheir  favor  aa  further  colInterHl  sr-(-urlty  for  Ihp  pnymr>nt  of  liin  said  (Irst- 
mentioned  note.  Neither  of  ttie  nulns  Is  iodoried  by  tlie  payee  and  transferrer. 
Ttiig  suit  Is  iaHtituted  on  the  two  notos  and  tliu  aotariiil  ac^t  of  trnnefT  and 

Tberei?an  be  no  d»ubt  that  the  plaintiff  Has  cutltted  to  iud»mont  on  the  nret  note, 
■Dd  the  only  iiucstlon  is  as  to  (he  eurreetneaa  of  the  nooHult  lu  the  iiiurt  a  qua 
<>n  the  second  note,  held  merely  as  eollateral  aecurily. 

.Ista  the  objetrtion  tlint  the  notes  were  mn  Indorsed,  (ho  notarial  aet  had  as  much 
effeet  as  tbi;  indorsi'Dient  of  the  payee  <wuld  have. 

lathis  Insuacv.. the  se^ad  note  belnic  Intended  to  seizure  the  prindjiai  debt  evi- 
denced by  the  flrst  note,  the  sale  to  pay  the  prineiunl  d'-bt,  or  tlie  flrm  of  tbo  two 
notes,  must  neeesearily  be  made  to  pay  the  pledged  note  hJso.  and  It  there  be 
anr  surplus  the  picdtcer  is  entlded  (hereto.  It  the  defendants  hnt'e  any  rights 
a.1  botwoQ  them  and  the  pioilipir.  (Lev  enn  be  BettliHl  hereafter  in  a  propi-r  pro- 
I'eedlnt;  between  the  proper  parties,  and  their  rishts  in  this  renpe<-t  will  bo  le- 
serA'ed. 

Tlie  plaintiff  in  entitled  only  to  the  iirinripol  dnbt— the  first  note  at  two  years  tor 
*ii  hundred  dollars,  interest,  and  costs—but  to  Ret  that  il  Is  neeessary  t'l  sell 
the  mortERKed  property,  and  1(  must  bo  Huld  to  meet  the  notes  unpaid. 

iPPEAL  frsm  the  Seventeenth  Judicial  Diatriet  Court,  pariah  of 
Satehitoches,  Vhni'Un,  3.  Jwk-  &  Pf.Txoii,  for  plaintitT  and  ap- 
pelant Ciiiinhi'jham,  ClinpUii  £  Cimiiui'jlKnn  for  dpfendants  and  ap- 
pellees. 

Howell,  J.  Tlie  plaintiff  has  appealed  from  tliat  part  ot  the  judgment 
o(  the  lower  court  in  this  case  which  dismissed  his  demand  as  of  non- 
suit on  one  of  the  notes  sued  on.  The  delendants  pray  for  an  amend- 
ment of  the  judgnient. 

The  material  facts  are  that  plidntiff  purchased,  by  notarial  act,  from 
"ne  Petttjean  a  note  for  six  Imndretl  dollars,  secured  by  moitgage,  and 
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mode  by  the  defondante,  due  in  two  years  from  Its  date.  In  the  same  art 
another  note,  of  same  partiee,  tor  same  amount,  and  secured  by  same 
mortgage,  due  at  three  years,  was  transferred  as  collateral  Be<.>uiity  for 
the  payment  of  the  former.  Some  time  after  this  transfer  and  pledge, 
and  after  the  maturity  of  the  first  note,  the  defendants,  makers  of  aaiil 
two  notes,  made  a  notarial  pledge  or  transfer  to  pl^ntlfb  of  a  judgraent 
in  their  favor  as  further  collateral  security  for  the  payment  of  the  said 
first-mortgage  note.  Neither  of  the  notes  is  indorsed  by  the  payee  and 
transferror.  This  suit  was  instituted  on  the  two  note»  and  the  notarial 
act  of  transfer  and  pledga  The  defense,  by  exception  and  answer,  is 
that  the  transfer  and  pledge  Is  not  legal,  because  the  notes  are  not  in- 
dorsed, and  defendants  have  equities  as  against  the  makers,  and  no 
judgment  should  be  rendered  on  the  pledged  note  under  the  drcum- 
stauces  and  at  the  same  time  as  on  the  principal  demand. 

In  the  act  of  transfer  and  pledge,  which  is  anterior  to  the  maturity  ot 
either  note,  the  payee  transferred  specially  to  the  plaintiff  "  all  his  rights, 
actions,  privileges,  and  mortgages  ngainst  the  said  J.  C.  Keyser  and 
Hugh  McKenna,  in  the  act  of  mortgage  aforesaid,  subrenting  eaid  Julee 
Ducasse  to  said  rights  and  actions,  privileges,  and  mortgages,  to  be  by 
Wm  enjoyed  and  exercised  iu  the  same  manner  as  they  might  have  Ijeen 
by  the  said  Fran5ois  Petitjean,  transferrer." 

There  can  be  no  doubt  that  plaintiff  was  entitled  to  Judgment  on  the 
first  note,  and  the  only  question  wliicb  it  is  necessary  for  ue  to  decide  Is 
as  to  the  correctness  of  the  nonsuit  on  the  second  note,  held  merely  aa 
collateral  security.  Tbe  notarial  act  had  as  much  effect  as  the  indorse- 
ment of  the  payee  would  have. 

Article  3170  of  the  Kovised  CivU  Code  declares;  "  It  the  credit  which 
has  been  given  in  pledge  becomes  due  before  it  is  redeemed  by  the  per- 
son pawning  it,  the  creditor,  by  virtue  of  the  transfer  which  has  been 
made  to  him,  shall  be  Justified  in  receiving  tbe  amount,  and  in  taking 
measures  to  recover  it.  When  received,  he  must  apply  it  to  the  payment 
of  tbe  debt  due  to  himself,  and  restore  the  surplus,  should  there  be 
any,  to  the  person  from  whom  he  held  it  in  pledge." 

Tri  this  instance,  the  note  pledged  being  one  of  a  series  secured  by  the 
mortgage  securing  the  principal  debt,  the  sale  to  pay  the  principal 
debt,  or  the  first  of  the  two  notes,  must  necessarily  be  made  to  pay 
the  pledged  note  also,  and  if  there  be  any  surplus,  the  pledger  is  en- 
titled thereto.  If  the  defendants  have  any  rights  as  between  them 
and  the  pledger,  their  vendor,  they  can  be  settled  hereafter  in  a 
proper  proceeding  between  proper  parties,  and  their  rights  in  this 
respect  will  be  reserved.  The  plaintiff  is  entitled  only  to  tbe  prin- 
cipal debt,  the  note  at  two  years  for  six  hundred  dollars,  interest,  and 
costs;  but  to  get  tliat  it  is  necessary  to  sell  the  mortgaged  property,  and 
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it  must  be  sold  to  meet  the  notes  unpaid.  The  defendants  do  not 
qii(«tion  the  right  of  the  plaintiff,  a  third  holder  before  maturity,  to  be 
paid  the  amount  thereof.  They  resist  his  right  to  a  judgment  for  the 
smountol  the  two  notee.  We  think  he  should  have  judgment  only  for 
the  amount  due  him,  as  equittea  are  set  up,  and  will  correct  the  judgment 
of  uonsuit,  ao  that  he  may  have  the  right  to  recover  from  the  proceeds 
ot  the  property  the  whole  amount  of  his  claim  in  ease  it  should  not  sell 
lor  enough  to  estinguieh  both  notes.  In  any  contingency,  he  must  re- 
cover the  whole  amount  of  his  claim. 

It  is  therefore  ordered  that  the  judgment  of  nonsuit  on  the  second 
note  be  reversed,  and  that  plaintiff's  right  to  be  paid  out  of  the  proceeds 
of  the  mortgaged  property,  when  sold,  the  whole  amount  of  his  claim  be 
enforced,  and  that  the  rights  of  the  defendants  to  the  surplus,  if  any,  for 
equities,  be  reserved,  costs  of  appeal  to  be  paid  by  appellees. 

Rehearing  refused. 


Dave  C.  Johssos  vs.  L.i  VABifiTfi  AssoaATios. 

Atlhelloii;  the  plaintlR  berTnme  a  stiK-bliolilor  in  said  coriraration,  in  Jiuiuary.  1H71. 
iheclubeiiated  with  the  c.idusive  riRhls  aud  privllcKfw  ol  whluli  ho  ciniiiiloiiiB. 
and  ho  attended  the  various  raeetiOKS  of  the  stookholdera  iherratler.  mipootally 
ihat  til  May  i.  imi.  at  which  he  voted  tot  the  amendaicut  ot  the  charter  tDoreaa- 
ing  tti»  shares  to  flfte^n  hundred  dollars:  and.  turthcrmoro.  in  oiinlnrinlty  to  the 
ruli^  ot  the  olub.  he  made  tormal  applleation  to  become  a  member  ot  said  dub. 
t  >  the  tormation  and  action  ot  which  he  now  objo<na,  butadmlsHioD  wrh  refused. 
ileuiuBCt>e  held  to  tiave  purchased  with  rcferepue  to  the  rules  and  conditions 
«ilstjn({  at  the  time  by  the  cbarter  and  hy-tnws.  and  he  is  bound  by  the  ol^tiou  uC 
tlieclub  upon  bis  applicstioa  Cor  membership. 

Plaintiff  is  not  denied  any  riBhle  to  which  he  la  enlltled  aa  stockholder.  The  dto- 
lint^ioDa  of  nhieh  he  compialpa  wore  eaCabilshed  by  the  cliartor.  and  ho  doea 
Dot  BhoR  any  vtolatloD  ol  the  provlslona  ot  the  charter  and  by-lawB  to  his  pre- 
judice.  Hence,  he  hoa  not  ahown  any  legal  eround  for  the  injunction  obtained. 

1  PPEAL  from  the  Superior  District  Court,  parish  of  Orleans.  ITatc- 
A.  tins,  J.  Charles  S.  Jtim  £  WIdtaker,  for  plaintiff  and  appellee. 
Bna<tx,  Fenner  &  Hall,  for  defendant  and  appellant, 

HowBLL,  J.  The  plaintiff  alleges  that  he  ia  the  owner  of  one  share  of 
the  capital  stock  in  "  La  Variete  Asaociatton,"  which  entitles  him  to  all 
the  rights  and  privileges  of  every  other  stockholder;  but  that  a  majority 
nf  the  stockholders  have  formed  within  said  association  an  organization 
or  club,  and  have  aa  stockholders  granted  unto  themselves  certain  pre- 
tended exclusive  rights  and  privileges,  and  have  declared  that  the  stock- 
boidere  In  said  association  who  are  not  likewise  members  of  said  club 
shall  not  enjoy  said  rights  and  privileges,  among  which  are  the  "exclusive 
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rigbt  of  tidmlssion  to  that  part  of  the  Varieties  Theatre  known  as 

the '  club-room  and  stockholders' seats  and  passages  leading  thereto;'" 
and  the  sole  riglit  allowed  to  stockholders  not  members  of  said  club  Is 
that  of  sitting  in  the  public  auditorium  of  said  theatre,  in  any  seat  not 
otherwise  occupied  during  any  performance,  from  which  seat  he  may  be 
removed  by  a  purchaser  of  a  ticket  for  such  seat;  that  tor  these  eidu- 
sive  rights  and  use  the  association  receives  no  compensation;  that  ll» 
said  club  assumes  to  Itself  the  right  to  determine  who  shall  become 
1  members  thereof,  and  has  denied  to  piaintiff  and  others  such  meral>er- 

:  ship  and  access  to  and  use  of  the  club-room,  atockholdere'  seats,  and  tlie 

'  passages  leading  thereto;  and  that  he  demanded  the  said  righia  ami 

privileges,  or  that  said  association  purchase  from  him  his  stock  at  par 
value  {fifteen  hundred  dollars),  both  of  which  were  refused.  He  prayi-d 
tor  and  obtained  an  Injunction  reatruiiung  the  said  association,  its  offi- 
cers, and  members  from  obstructing  him  in  the  (>njoynient  of  said  righta 
and  privil^ee. 

The  defense  is  that  plaintiff  subscribed  to  said  stock  under  the  ttnr.s 
and  conditions  of  the  charter  of  said  asaoeiatimi;  that  he  has  been  re- 
fused none  of  the  privilegea  granted  by  said  charter  to  any  stockholder 
of  said  association,  as  such,  and  there  is  a  prayer  for  damages. 

Judgment  was  rendered  perpctuatii^  the  injunction,  and  detendunts 
appealed. 

At  the  time  the  plaintlET  became  a  stockholder  in  said  corporation 
(in  Januarj',  IfiTl,!  the  "club"  existed  with  the  exclusive  rights  and 
privileges  of  which  he  complains;  and  he  attended  the  various  meellngs 
of  the  stockholders  thereafter,  especially  that  of  May  2,  1872,  at  which 
he  voted  for  the  amendment  of  the  charter  increasing  the  shares  to  fif- 
teen hundred  dollars.  And,  furthennore,  in  conformity  to  the  niles  of 
the  club,  he  made  formal  application  to  become  a  member  of  said  dub, 
but  admission  was  refused.  He  must  be  hold  to  iiave  puivhased  with 
reference  to  the  rules  and  conditions  existing  at  the  time  by  the  charter 
and  by-laws,  and  he  is  bound  by  the  action  of  the  club  upon  his  appli- 
cation for  merarpership.  He  is  not  denied  any  rights  to  which  he  is  en- 
titled as  atoi-kliohler.  The  distinctions  of  which  he  complains  were 
established  by  the  charter,  and  he  does  not  show  any  violation  of  the 
provisions  of  the  charter  and  by-laws  to  his  prejudice.  We  can  not  see 
that  he  has  shown  any  l^al  ground  for  the  injunction  obtained. 
.  It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed, 
and  that  the  injunction  be  dissolved  and  plalntifTs  suit  dismissed  with 
coats  in  both  couris. 

Boheariug  refused. 

Mr.  Justice  Moi^^an  took  no  part  in  this  case. 


NEW  ORLEANS,  APBTL,  1876. 
City  of  Nev  Orleans  vit.  City  Hotel  and  Morse  and  Zunts. 


Crre  or  New  Okle.4XS  vh.  City  Hotel  akd  R.  S.  Morse  and  J.  E.  ZiTiTS. 

Bf  Kt  No.  (I  of  UiO  It  iras  prorlded  "  that  all  warrants,  checks,  or  orders  Issued,  or 
that  may  hereafter  be  issued,  sixned.  and  approved  an  aforesaid,  (or  the  suiiiilles 
and  expenses  of  said  Board  of  Police,  flhall  be  and  are  hprnhy  made  reeeivable 
lor  all  parish  and  municipal  lieeoses  and  miea  and  debts  <!up  or  to  become  due 
lothe  parishes  of  Orleans,  JefTcrson.  and  St.  Bernard:  provided  the  amcreRateof 
Mid  warrants,  eliecks,  or  nrders  so  reoeivHd  in  each  eurrenl  year  shall  not  Cx- 
teediheamounlof  the  apportionment  made  by  the  Board  of  Metropolitan  Po- 
LJee  CommiBBlone™  npgn  said  parishes  or  cities  for  that  year." 

Tills  flause  of  the  law  was  iadorSi'd  on  the'bai-k  of  eaeh  of  Ihe  warrants  Issued  by 
the  Board  ot  Uetropolltan  Pi>llee  Commlftslonera.  It  doubtless  enhanced  their 
value,  and  Induced  defendants  to  purchase  the  ones  they  tendered  In  payment  of 
theircity  taxes. 

irl  >'[).  33  of  1R71.  passed  Bubsequent  to  the  issue  of  the  warrants  in  question.  limit- 
ing (heir  receivabllity  for  taxes  to  years  anterior  to  the  first  ot  January,  ISTI. 
sad  prohibiting  said  warrants  from  l>einK  reoelved  tortaies  due  thereafter.  Is 
uncoostitutiona]  and  void,  because  impairing  the  ohilffatlons  of  a  contract. 

There  is  nothinic  in  the  record  showinic  that  ths  mcKrexate  ot  the  warrants  receiva- 
ble fortniee  fortheeurrent  year  exceeded  or  did  not  exceed  the  amount  ot  the 
spportionment  made  by  the  Board  of  Poliiri'  Commissioners  for  that  year.  If  it 
iraa  in  eioeea  of  that  apportionment  it  was  In  the  power  ol  the  plaintiff  to  show 
ILbacauseno  one  can  kaow  ao  well  as  the  city  of  New  Orleans  how  many  war- 
rants it  has  received  during  [he  ruricat  yoar  and  whether  il  eicecdsihe  amount 
pt  apportionment  aforesaid, 

Asloihe  power  of  the  General  Assembly  to  make  warrants  issued  In  evidiinee  of 
flipeaacs  for  policluK  the  I'ity  rceelvablo  lor  taxes  due  the  city,  there  can  be  no 
doubt 

APPEAL  from  the  Superior  Diatrict  Court,  parish  of  OrIe«nH.  Hatc- 
ikiiiit,  J.  Sam  iiel  P.  Blain;  Assistant  City  Attoniey,  for  plaintiff  and 
«ppeUw.     J.  W.  Thomas  and  A.  C.  Leiuig,  for  defendants  and  appellants. 

Wylv,  J.  In  answer  to  tlio  denifind  of  the  plaintiff  for  tases  for  1875, 
amounting  to  $1375,  the  defendants  tendered  and  filed  in  court  Metro- 
politan Police  warrants  issued  during  the  fiscal  years  of  1873  and  1874  to 
the  hiU  amount  of  said  demand,  notwithstanding  which  the  court  gave 
Judgment  for  plaintiff  as  prayed  (or,  and  defendants  appeal. 

■WetWnk  the  court  erred.  By  act  No.  41  of  1870  it  was  provided  that 
"all  warrants,  checks,  or  orders  issued,  or  that  may  hereafter  be  issued, 
■signed,  and  approved  as  aforesaid,  tor  the  supplies  and  expenses  of  said 
iioftrd  of  police,  shall  be  and  are  hereby  made  receivable  fur  all  parish 
and  municipal  licenses  and  taxes,  and  debts  due  or  to  become  due  to  the 
parisheB  ol  Orleans,  Jefferson,  and  8L  Bernard,  and  the  cities  of  New 
Orleans,  Jefferson,  and  Carrollton,  provided  the  aj^regate  of  said  war- 
raala,  checks,  or  orders  so  received  in  each  current  year  shall  not  exceed 
the  amount  of  the  apportionment  made  by  the  Board  of  Metropolitan 
Police  Commissioners  upon  aaid  parishes  or  cities  for  that  year." 

Aod  this  clause  of  the  law  was  indorsed  on  the  back  of  each  of  the 
-nammtB  issued  by  the  Board  ot  Metropolitan  Police  Commissioners;  it 
^outitless  enhaneed  their  value  and  Induced  defendants  to  purchase  the 
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'/  i»i. ;  b-f.  :4  l-C*  ^  y.J.  L  tyr-jai*^  it  in-fairi  iL&  -it-j^C-  -Os  'J  a  i^n- 
•:r*/-;,a.'.i  ::*  <a.-T.f  Farman  v-.  S;-t.:L  -  Wal^*,  «.  as-l  W.:.-.Jniff 
v«.  T.'afiiiiL  1')  Howac'l,  S-iu.  ar*-  i-;;.r.]  in  ^u:  j-.-rt  ■  f  !br  [•;«ak'D.  and 

K-&i.-,*Jffaiv-."^.iit*Ti-i*i:jat  the  -I^f-rL  Lir.t^-raE  c  -t  r^^-i-ir^  i;  t..r>T.-*ive 
*.!>:  wamic.tfl  fortai*-*,  b'<raii'5''  ih^y  tiare  c>i  =b'-"ii  thai  ;t'=  atqnv^le 
'/(».-.-.  iijirra:;t™r^^--'-ivi-i  Ijv  it  (or-?^i.-h'-urT>-L:  y-ar-i"^*  -  t  -i-^r-^l  the 
si'!:',:U  ',1  t':.'r  ai-f/'.ni'!irn.-nt  njade  bv  the  Bc<ip1-:-(  P--Ii--?  (.'  iiuiiawoii- 
•T^  *!(</.'.  it  f'^r  ttiat  yi-ar.  Vf-'.'n  this  r-^mt  th^re  is  !!■-■  eiii<-ooe  in  the 
r<r«--rl.  If  >!•-.■■)•  1^-  lit'-  (-jtv-,  it  wa-s  in  th<-  i-.w^r  •>(  plaintifr  i-.-  show  it, 
li**a'i-iif  (I'f  'jfi»:  <-ari  kji'iw  se>  well  as  the  ritr  <>f  New  Orkaos  how  many 
warra.'itrt  it  tioh  r'-':*;iv'.-<l  iluriog  th'-  current  y-^r.  and  wheth-iT  the  ag- 
(fT'ifat*;  HXi^^-ilh  the  am'^uiit  ol  the  apportic-nment  made  by  the  Board  ol 
M':tr'<[>'>litaii  P''lii*  C''rrirciL'«i'>nere  upon  said  •Hty  for  that  year.  As  ta 
th'r  jj-jWir  ijf  th'-  (jt'iiffal  Asfw-mltly  to  make  wairaut^  tsaui->l  in  evidence 
ut  («p";ri.v-»  for  jH.li'ing  the  i-ity  re^-«vablf>  f.^r  taaes  due  the  dty.  there 
<aii  ifni'i'l'iuhl. 

It  is  th'T»:f'in:  oril'T-'i  that  the  jud^nnent  herein  be  annuUeJ.  and  that 
plaifiiiir»  d'.-iiiand  be  r<-j>'<-ted,  defendants  pa\'ing  f-ists  incurred  prior  to 
th':  U;nd'T  of  the  warraiitB,  and  iilainliff  |>a^-ing  all  I'^^'stfi  aoi'niiug  thcre- 
iift'rr  in  ly;th  ••'lurtfl. 

K>-h'.-arJtig  retiw-ij. 


Siw.  4K36  ASD 
VH.  Mrs.  Jase  D'Akit. 


AI'I'EAL  from  tho  Fouitli  District  Court,  parish  of  Orleans.    Lynrh, 
J,    RUihard  Hluwhifurd,  for  plaintiff  and  appellee.     Cofhm  &  Lenj, 
for  defendant  and  appellant. 

Wvi.v,  J.  Defendant  appeals  from  tho  judgment  tor  Ave  hundred  dol- 
lars wliich  plaintiff  recovered  against  her  for  building  a  fence  eighteen  or 
twenty  feet  high  on  her  own  lot  on  Derbigny  street,  on  the  ground  that 
said  fence  imiialrcd  tlie  value  of  plaintiff's  lot  adjoining  it  by  obstructing 
the  light  and  the  breeze. 
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Farlp  VB.  Urs.  Jane  D'Arcy. 

There  ts  no  servitude  of  view  existing  In  favor  of  the  lot  owned  by 
pialDtUT.  And  defendant  evidently  had  the  right  to  buUd  a  fence  as  high 
as  she  pleased  on  her  own  lot.  The  reconventional  demand  is  un- 
founded. 

It  Is  therefore  ordered  that  the  judgment  herein  bo  annulled,  luid  that 
plaintiff's  demand  be  rejected  with  coata  of  both  courts. 


Xo.  6201. 

State  of  Louisiasa  vs.  David  Kiko. 

Inafvonlance  with  prpopdius  decisions  (civea  by  this  i^uurt  in  siniDar  rases  coniiae 
nn  trom  the  Mm<;  miuit  a  qita.  the  atmUiameDt  al  f  rror  that  ttic  rCTOrd  In  itis  In- 
stance fKiU  to  ^how  that  the  inry  who  tried  thfiaci-usptl  waBaworn,  must  behelil 

iPPE.AL  from  the  Fifth  Judicial  District  Court,  parish  of  East  Baton 
Rougo.  Bew'mij,  J.  A.  E.  Read,  Diatriot  Attorney,  and  A.  P.  Field, 
jtttomey  General,  for  plaintiff  and  appellee.  G.  A.  Griffith  and  J.  O. 
Tnfpia,  for  defendant  and  appellant. 

Howell,  J.  The  defendant  has  appealed  from  a  judgment  sentencing 
liim  to  be  hung,  and  he  aaeigns  as  error  that  the  record  of  conviction 
fails  to  show  that  the  jury  who  tried  him  was  sworn. 

This  ground  has  just  been  held  to  be  good  in  the  cnsea  of  State  vs. 
Piiillips  and  Reid  and  State  V3.  Elijah  Douglass,  from  the  same  court. 

For  the  reasons  in  the  two  cases  above  mentioned,  it  Is  ordered  that 
the  judgment  appealed  from  be  rcveiBed,  and  the  ease  remanded  for  a 
ne*  trial  ai'cordfng  to  law. 


State  of  Louisia:4a  ^^s.  Elijah  DoiiaLAsa. 

The  aBaiBnnient  of  error  that  tha  record  fails  to  show  that  the  iary  who  trlwl  the 
Mse  was  Bwom  betore  the  trial  must  be  beld  Rood.  This  material  fact  can  not 
Iv  supplied  in  aeriminiJ  ease  by  the  presuitption  of  oumin  rilf  acta,  hut  should 
siipearon  the  record  Itself. 

I  PPEAL  from  the  Fifth  Judicial  District  Court,  parish  of  East  Baton 
A  Rouge.  Detcing,  J.  Criminal  case.  AUan  E.  Bead,  District  At- 
torney, and  A.  P.  Field,  Attorney  General,  for  plaintiff  and  appellee. 
George  A.  Griffith,  for  defendant  and  appellant. 

HovELL,  J.  The  defendant  has  appealed  from  a  judgment  sentencing 
tiim  to  imprisonment  in  the  Penitentiary  for  eighteen  months  for  an 
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assault  by  willfully  shooting  at  one  Anthony  James,  and  assigns  as  oiTor, 
among  others,  that  the  reeord  fails  to  show  that  the  jnrj-  who  tried  the 
case  was  sworn  before  tlie  trial. 

In  tho  oaap  of  State  vb.  Ontes,  ft  An.  &t,  this  eoiirt  said  :  "  tTo  think 
the  record  of  con\-iction  ie  defective,  in  not  showing  that  the  jurorawho 
tried  the  issue  were  not  sworn.  The  original  entry  on  tho  minutes  cnu- 
incratoa  the  jury,  but  does  not  stat^that  they  were  sworn,  and  this  ma- 
terial fact  can  not  be  supplied  in  a  criminal  case  by  tlic  presuojption  of  ' 
omnia  rite  acla,hut  should  appear  on  the  roi'nrd  itself."  Beale  vs.  Camp- 
bell, 1  How.  Miss.  24  ;  Irwin  ra.  Jones,  ihld,  494  ;  2  Blackford's  Reports, 
p.  272.  See,  also,  the  forms  of  records  of  conviction  at  the  assizes,  to 
be  found  in  the  appendix  to  tho  fourth  Black.  Com.,  in  each  of  which, 
after  the  recital  of  the  names  of  the  Jurj-,  is  added  :  '  Who,  being  elected, 
tried,  And  sw^rn,'  etc.  Also,  Bishop  on  Crim.  Pros.,  p.  927  (aec.  927);  2 
Texas  E.,  p,  280  ;  10  Ohio  B.,  p.  575.  Upon  tdese  authorities,  and  the 
(act  that  tlie  State  has  not  applied  to  correct  the  rcconl,  we  must  hold 
the  as.slgnment  good. 

It  is  therefore  ordered  that  the  judgment  of  tho  district  court  be  re- 
versed, and  the  case  remanded  for  a  new  trial  according  to  law. 

Mr,  Chief  Jiwtice  Ludeling  and  Mr.  Justice  Wyly  dissent  (or  reasons  iu 
No.  60r.O. 


Thom.w  B.  Lee  vs.  Oity  of  New  Orleans. 

t!  imijriivcinpntH  mndi?  by 

I. 

APPEAL  from  the  Sixth  District  Court,  palish  of  Orleans.  Cooify,  3. 
Hiram  J.  Griirei;  (or  plaintiff  and  appellant.  Samuel  P.  Blanc,  As- 
sistant City  Attorney,  for  defendant  and  appellee. 

Howell,  J.  The  city  of  Now  Orleans  having  judgment  against  the 
plaintiff  (or  S832,  (or  taxes  o(  1869  on  certain  property,  issued  execution 
and  caused  the  atid  pi-opcrty  to  be  seized.  Whereupon  plaintifT  enjoined, 
on  the  grnund  that  tlie  property  did  not  belong  to  him,  but  was  leased 
by  him  for  a  term  of  years  from  the  Female  Orphan  Asylum  and  vroa 
oxempt  from  all  taxation,  and  he  prayed  that  it  be  so  declared. 

The  city  answered  asking  lor  a  dissolution  of  the  injunc'tion  with  dam- 
ages, and,  recr>nvcning,  oakcd  judgment  for  the  propor'ion  of  taxes  on 
tho  improvements  crivted  by  plaintliT  on  the  ground  leased  by  him. 

Judgtiii^iit  was  rendered  dissolving  the  injunction,  and  piaintifT  ap- 
pealed. 
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Lee  YB.  Cfty  of  New  Ortenne. 

On  the  trial  below  evidence  was  introduced  showing  the  value  of  the 
said  improvements  as  on  the  tax-roll,  and  the  counsel  for  the  city  con- 
tends that  ^e  case  Ls  similar  to  thftt  of  City  vs.  Buss,  No.  6055  Id  this 
wurt,  in  which  the  tax  on  such  Improvements  was  sustained. 

Under  the  pleadings  and  evidence  in  the  record  this  position  Is  correct. 
The  proportion  due  is  *356  57. 

It  is  therefore  ordered  that  the  Judgment  appealed  from  berevereed, 
and  that  the  city  of  New  Orleans  recover  on  the  reoonventional  d^nand 
herein  8356  57  as  taxes  for  1869  on  the  improvements  erected  by  plain- 
tiff on  the  property  described  in  the  petition,  with  Ave  per  cent  from  the 
llret  of  September,  1870,  three  dollars  costs  of  advertising,  and  costs  of 
loiier  eoart,  with  privil^e  accorded  by  law;  costs  of  appeal  to  be  paid 
by  the  city. 


Is  THs  Matter  of  the  Estate  of  F.  Jsorbert  Mahiosse-ics.    Oppowtios 
OF  John  A.  Dardense. 

TlicscreBment  made  by  the  tutrix  h=forc  she  r;u«1itleil.  Iiy  whic?h  she  pracHmlly 
cure  amy  a  portluD  ot  the  property  oF  (he  minor,  wna  iiall.  It  niBkesupart  of 
Ihe  IceiHlotlon  BDd  the  policy  ot  all  (hoBC  nations  n  tioK"  laws  are  derived  from 
the  same  Bouree  ne  ours  to  etamp  as  null  and  void  the  allenntlon  ut  the  property 
or  persona  under  age.  when  the  lorms  preaeribed  by  law  (or  their  proteetiou 
have  DQt  beun  pursusd- 

ffbfany  tsmily  meetina  should  suppose  that  It  was  to  the  ndvantnKP  of  the  minor 
torednee  From  nine  thousand  to  three  thousand  dollars  a  debt  whicli  was  se- 
cured by  a  mortgase  and  vendor's  prIvlluKo  on  property  eliown  to  have  been 
irorth  at  least  five  thousand  dollars  cash.  II  la  not  easy  to  loiasine.  But,  whatever 
may  have  ln-en  their  motive  tor  the  advlee.  the  tutrlic  did  not  act  on  It ;  on  Iho 
coDlrory.  sbo  eaused  another  family  meeting  to  be  convcked.  who  advised 
axainst  the  net. 

lb",  ijm^tion  whether  the  aeeond  family  meetinir  had  authority  or  not  to  revise  tlio 
a-tlnnol  the  f! rat  one  Is  Immaterial,  I(  i-oneeded  that  iteouldrot,it  is  not  per- 
ceived how  that  bcnelttH  (lie  opponent. 

If  tlic  probote  eourt  In  its  dls^rotioa  saw  lit  to  appoint  n  seeond  family  meetintc  to 
glvethMradvieetoneUlnftthe  Interests  of  tho  minor,  it  was  eertalnly  eompetent 
lorthefamliynieetlDKtodoso  irlthout  roterence  to  what  had  been  d  nebyany 
larmer  (noiily  meetings:  and,  on  the  application  of  the  tutrix  to  have  the  delib- 
erations ot  the  Inst  family  meeting  confirmed,  the  court  could  conflrm  or  reject 
it«  in  itsjndsmenl  was  proper.  The  opposition  of  John  A.  Dardcnne  should 
luifeb?en  rejected. 

APPEHL  from  the  Parish  Ciourt,  parish  of  Ii>er\-il]e.     Cole,  3.     Oi-ortjc 
iVoilfK,  for  the  succession,  appellant    Barroiv  £■  R>pe,  for  Dardenne, 
opponent  and  appellee. 

LmELiso,  C.  }.  In  September,  1874,  Mrs.  Marionneaus,  the  widow  of 
F.  Korbert  Marionneaux,  signed  an  agreement  whereby  she  consented  to 
release  John  A.  Dardenne  from  paying  two  thirdsof  anotefor  nine  tboti- 
sand  dollars,  which  he  had  executed  in  favor  of  said  Norbert  Marion- 


lfl,a 
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neftux  before  his  death  for  the  price  of  a  plantation.  The  said  deceased 
left  a  minor  child  as  sole  heir  to  bis  estate.  The  said  agreement  was 
signed  by  Mrs.  Marionnaaus  before  she  had  qualified  aa  natural  tutrix 
of  her  chUd.  After  she  had  been  confirmed  and^qualifled  she  applied  to 
the  probate  Judge  to  appoint  a  family  meeting  to  advise  touching  the  In- 
tereet  of  the  minor  in  relation  to  the  ogreemont  to  release  Dardenne  from 
the  payment  of  two  thirds  of  his  note.  The  family  meeting  was  con- 
voked, and  they  advised  that  the  said  agreement  was  for  the  advantage 
of  the  minor.  The  proceedings  of  this  family  meeting  wore  not  con- 
ftrmod  by  the  court,  but.  Instead  of  praying  tor  the  homologation  of  the 
proceedings  of  said  family  meeting,  the  tutrix  prayed  for  another  family 
meeting  to  ^ve  their  advice  In  r^^rd  to  the  business.  The  second 
funily  meeting  advised  that  it  was  not  for  the  Interest  of  the  minor  that 
the  agreement  should  be  made.  The  tutrix  then  presented  the  proceed- 
ings of  this  family  meeting  to  the  court  for  homologation,  when  Dar- 
denne, the  debtor,  opposed  the  homologation  of  the  proceedings  of  the 
second  family  meeting,  and  prayed  that  those  of  the  first  family  meeting 
be  homologated,  which  was  done  by  the  court  n  qua. 

The  agreement  made  by  the  tutrix  before  she  qualified,  by  which  she 
practically  gave  away  a  portion  of  the  property  of  the  minor,  was  nuU. 
"  It  makes  a  part  of  the  l^iaiation  and  the  policy  of  all  those  na'iona 
whose  laws  are  derived  from  the  same  soinve  as  ours  to  stamp  as  null 
and  void  the  alienation  of  the  property  of  persons  under  age,  when  the 
forms  prcHcribod  by  law  for  their  protection  have  not  been  pursued."  8 
M.  626;  11  R  504;  12  R.  636;  20  An.  61. 

Why  any  family  meeting  should  suppose  that  it  was  to  the  advantage 
of  the  minor  to  reduce  from  nine  thousand  dollars  to  three  thousand 
dollars  this  debt,  which  was  secured  by  a  mortgage  and  vendor's  privi- 
lege on  property  shown  to  have  been  worth  at  least  five  thousand  dollars 
in  cash,  it  is  not  easy  to  imagine.  But,  whatever  may  have  been  their 
motive  for  the  advice,  the  tutrix  did  not  act  on  it,  but,  on  the  contrary, 
she  caused  another  family  meeting  to  be  convoked,  who  adrised  against 
the  act  It  ia  contended  that  the  second  family  meeting  had  no  author- 
ity to  revise  the  action  of  the  first  family  meeting.  If  this  bo  conceded, 
it  is  not  perceived  how  that  l>enefltB  the  opponent.  It  the  probate  court, 
in  its  discretion,  saw  fit  to  appoint  a  second  family  meeting  to  ^ve  thedr 
advice  touching  the  interests  of  the  minor,  it  was  certainly  competent  for 
the  family  meeting  to  do  so.  without  reference  to  what  had  been  done  by 
any  former  family  meetings;  and,  on  the  appUcation  of  the  tutrix  to  have 
the  deliberations  of  the  last  famUy  meeting  confirmed,  the  court  oould 
[■onflrm  or  reject  it  as  in  its  judgment  was  proper. 

After  a  careful  examination  of  the  evidence,  we  beUeve  the  second 
family  meeting  properly  refused  to  advise  the  completion  ol  th«  agree- 
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meat  We  also  think  that  the  opposition  of  John  A.  D&rdenne  should 
have  been  rejected. 

It  is  therefore  ordered  tind  adjudged  that  the  judgment  of  the  lower 
court  be  Teveised,  that  the  proceediags  of  the  second  family  meeting  be 
cmflnned  with  cobIb  against  opponent. 

Behearing  refused. 


CHARLEa  SCHHIDT  V8.  CiTY  OF  New  ORLEANS. 

tne.  the  plaintiff  took  a  rule  on  the  city  of  New  Orleans  to  reduce  tbe 
It  upon  which  a  judgment  had  bnen  obtained  br  the  latter  MaloHt  thp 
lonner.  in  June,  isjs,  lor  the  taxes  ol  that  yesr.    This  Is  not  the  mode  to  revise. 

APPEAL  from  the  Superior  District  Court,  parish  of  Orleans.  Haw- 
kirn,  3.  H.  H.  WtiMi,  for  plaintiff  and  appellee.  Samuel  P.  Blaiii; 
for  defendant  and  appellant. 

Howell,  J.  In  June,  1875,  the  city  of  New  Orleans  obtained  judgment 
against  the  plaintifT  for  the  taxes  of  that  year,  and  in  January,  1676,  the 
latter  took  a  rule  on  the  former  to  reduce  the  assessment  upon  which 
the  said  ludgment  was  based.  The  rule  was  made  absolute,  and  the<.'ity 
appealed. 

This  is  not  the  mode  to  re\ise,  amend,  or  to  annul  a  judgment  or  to 
correct  an  assessment 

It  is  therefore  ordered  that  the  judgment  appealed  from  herein  be  re- 
versed, and  the  nile  taken  by  plaintiff  be  dismissed  with  costs. 


.  P.  O.  HgBun,  ExBCUTOR. 


APPEAL  from  the  Fifth  Judicial  District  Court,  parish  of  Iberville. 
Fosey,  J.  Hairy  Duffel,  Charles  O.  Lanve,  Savwel  Matthewif,  and 
T.  EamiUoii  BtHx.  for  plaintiff  and  appellee.  George  Vailen,  for  Mary 
Letitia  Hebert,  appellant. 

lALiArEBKO,  J.  This  Is  an  appeal  from  a  judgment  rendered  by  the 
district  court  of  the  parish  of  Iberville  in  favor  ot  the  plaintiff  on  the 
nmfession  of  P.  O.  Hebert,  actdng  as  executor  of  the  Widow  Harriet  L. 
Vaughn,  deceased.    The  appeal  was  taken  by  Mary  Letitia  Hebert,  an 
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heir  of  and  one  of  the  universal  legatees  of  Harriet  L.  Vaugho,  alleging 
an  interest  in  the  estate  of  Mrs.  Vaughn  to  the  extent  of  more  than  five 
hundred  dollars. 

In  the  case  of  Robert  O.  Hi^bert  et  al.  vs.  Jackson,  sheriff^  et  al..  No. 
6221,  just  decided  by  this  court,  the  Judgment  above  referred  to  was  at- 
tacked as  null  and  void  for  various  reasons.  On  appeal  to  this  court  the 
judgment  of  the  lower  court  was  afSrmed  and  the  judgment  appealed 
from  declared  to  be  null  and  void.  That  decree  disposes  of  the  litiga- 
tion in  this  ease  of  Wade  H.  Gilbert  vs.  Paul  O.  Hebert,  eiei-utor,  No. 
6233. 

For  the  reasons  assigned  in  the  former  case  (No.  6221)  it  is  ordered 
that  the  judgment  rendered  by  the  lower  court  in  this  case  (6233)  be  an- 
nulled, avoided,  and  reversed,  the  plaintiff  pajing  costs  in  Iwth  courts. 

Rehearing  refused. 

Wyw,  J.    I  dissent  in  tliis  case. 


Mrs.  Ber^'ha  'Whiteman  vs.  G.  LeBlanc,  Suebiff,  et  .*l. 


The  question  Ib  tthethi>i-  thfi  preditor  ol  tlio  ucmmunltv  ean  B«in'  Iho  bulldiiica  rim! 
other  im proven! pntH  plapeii  by  ths  eomniunlty  on  n  iilaiilntioii.  thp  seiinrate 
property  of  the  wile,  nnd  ielltho  same  previous  to  Iho  dlsHolution  ol  the  eom- 
niunlty. Bcpariito  auii  apart  Irom  the  laud  whereon  they  nre  situated.  The  iudi-P 
n  vufi  erred  in  dd^ldlnit  afflrinativelr. 

Tho  buildings  nnd  imtirovomeuts  attached  to  the  Dlnntation  constitute  a  [art  of  tlio 
Immovable,  und  con  not  be  sold  eepamtalv. 

Where  the  sepnTBte  property  of  the  wife  has  bvn  inerensed  or  improved  duriutt 
marriaee.  the  husband  or  his  heim  "  rIibII  be  entitled  to  (he  rpvnrd  of  ono-half 
of  Ibovniueof  the  Ineieaso  or  the  ameliorations,  if  It  be  proved  I  hut  the  inerontie 
or  ameliorations  be  the  result  of  the  common  labor,  expenses,  or  Industry.''  It. 
C.*J*». 

Until  the  dissolution  of  thecommunity  IhcwiroowosuothinKfor  [hoauenieatatlon 
of  Ihe  value  ol  her  hereditary  property  by  thecommon  labor.expenses.  or  indus- 
try: and  at  the  dicsolution  she  will  not  owe  for  Iho  cost  of  onch  piece  of  the  im- 
provements, but  only  f^r  the  auitmentation  of  the  value  of  the  heroditnry  prop- 
erty rosultinff  from  thu  Improyements  created  durins  niarrlORe. 

As  Che  buUdiuKsseizcl  by  defendants  do  not  belontt  to  the  oommunitr.  nor  the  cost 
thereof,  but  to  plalntlfT.  the  owner  of  the  soil,  subjeet  to  Iho  payment  at  the  dis- 
solution of  the  community  of  the  enhanoed  value  of  her  hereditary  property  by 
reason  of  said  improvements  erected  thereon  by  tho  eommon  labor,  cxpeDBea. 
or  Industry,  the  eourt  a  qui  errei  in  dlRsolvlne  the  iniunotloo  sued  out  by 
plaintiff.  Her  property  can  not  be  sold  for  the  payment  o(  the  debts  ot  her  hus- 
band o: 


APPEAL  from  Ihe  Fifth  Judicial  District  Court,  parish  of  East  Baton 
Bouge.    Dewing,  J.    A.  S.  Herron  and  Edward  PJiilUpi;  for  t>laintJrr 
and  appellant     Thomas  B.  Btipi-e  and  C.  C.  Bird,  for  defendants  and 
appellees. 
Wylt,  J.  In  thill  oise  the  question  is,  can  a  creditor  of  the  community 
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seize  the  buildings  and  other  improveineiits  placed  by  the  community  on 
thP  plantation,  the  separate  property  o!  the  wife,  aod  sell  the  same  pre- 
vloiis  to  a  diaeolution  of  the  community,  seimrate  and  apart  from  the 
laQil  whereon  they  are  situated  ?  Thu  court  below  held  that  he  could, 
and  plaintiff  appeals. 

We  think  the  court  erred. 

The  buildings  and  improvements  attached  to  the  plantation  constitute 
apart  of  the  immovable,  and  can  not  be  sold  separately.  Revised  Code, 
iGi,50i;  21  An.  324;  12  An.  227;  23  An.  74'J;  25  An.  434;  26  An.  349. 

Where  the  separate  property  of  the  wife  has  been  increased  or  im- 
proved during  marriage,  the  husband  or  his  heirw  "  shall  be  entitled  to 
the  reward  of  one  half  of  the  value  of  the  increase  or  the  ameUoratlons, 
it  it  be  proved  that  the  inereaeo  or  ameliorations  bo  the  result  of  the 
common  labor,  expenses,  or  industry."    Revised  Code,  2408. 

"  It  can  not  be  controverted  that  under  the  spirit  of  this  article  build- 
ings and  other  improvements  erected  by  the  spouses  during  the  mar- 
liage  on  tho  hereditary  property  of  either  belong  necessarily  at  the 
dissoliition  of  the  commimity  to  tho  owner  of  the  soO,  in  this  sense,  that 
lie  may  keep  them,  and  that  he  owes  to  the  other  spouse  the  i-ecompense 
ol  one  half  of  the  value  of  tho  increase  or  ameliorations,,  to  be  ascer- 
tained by  an  estimation  of  the  value  which  such  improvements  have 
a-lded  to  the  property."  "Waggaman  vs.  Zachric,  8  B.  182;  4  Rob.  279;  6 
.^.634. 

"Whatever  right  one  of  tho  spouses  may  have  to  claim  a  recompensa 
from  the  other  for  funds  of  tho  community  employed  for  the  separato 
benefit  and  advantage  of  such  spouse,  either  in  the  payment  of  his  or 
her  debts,  contracted  anterior  to  the  marriage,  or  in  the  increase  and  im- 
provement of  the  hereditary  property  of  such  spouse,  this  right  cmi 
only  be  exercised  at  the  dissolution  of  the  community."    10  An.  308, 

UotJl  the  dissolution  of  the  community,  the  wife  owes  nothing  for  the 
sngmentation  of  the  value  of  her  hereditary  projierty  by  the  common 
labor,  eipenses,  or  industry;  and  at  the  dissolution  she  will  not  owe  for 
the  eoet  of  each  piece  of  the  Improvements,  but  only  for  tho  augmenta- 
lioa  of  the  value  of  the  hereditary  property  resulting  from  the  improve- 
ments erected  d<jrjng  marriage. 

As  the  buildings  seized  by  defendants  do  not  belong  to  tho  community, 
nor  the  cost  thereof,  butto  plaintiff,  the  owner  of  the  soil,  subject  to  the 
psjment  at  the  dissolution  of  the  community  of  the  enhanced  value  of 
her  hereditary  property  by  reason  o!  said  improvements  erected  thereon 
by  the  common  labor,  expenses,  or  industry,  we  think  tlie  court  erred  in 
tliBSolving  the  injunction  sued  out  by  plaintift ,  Her  property  con  not  be 
will  lor  the  payment  of  the  debts  of  her  husband  or  the  community. 

The  case  of  Domingues  vs.  Lee,  17  La.  295,  which  recognizes  tlie  right 
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right  of  admiseion  to  that  part  ot  the  Varieties  Theatre  known  os 
the  *  club-i'oom  aod  stockholders'  seats  aod  passages  leading  thereto;'" 
and  the  sole  right  allowed  to  stockholders  not  members  of  said  dub  ia 
that  of  sitting  In  the  public  auditorium  of  said  theatre,  in  any  seat  not 
otherwise  occupied  during  any  performance,  from  wliich  seat  he  may  be 
removed  by  a  purchaser  of  a  ticket  for  such  seat;  that  for  these  exclu- 
sive rights  and  use  the  association  receives  no  compeosation;  that  tlie 
said  club  assumes  to  Itself  the  right  to  determine  who  shall  become 
members  thereof,  and  has  denied  to  plaintiff  and  otheiB  such  tneraber- 
ship  and  access  to  and  use  ot  the  dub-room,  stockholder'  seats,  and  the 
passages  leading  thereto;  and  that  he  demanded  the  said  rights  bti'I 
privileges,  or  that  said  oasoeiation  purchase  from  him  bis  stock  at  par 
value  (ftfteen  hundred  doUare),  both  i^f  which  wei'e  refused.  He  prayed 
for  and  obtained  an  Injunction  restraining  the  said  association.  Its  otB- 
cera,  and  metnbere  from  obstructing  him  in  tlic  eujoyment  of  said  rights 
and  privileges. 

The  defense  is  that  plaintiff  sulacribed  to  said  stock  under  the  tfrrea 
and  conditions  of  the  charter  of  said  aaaocialion;  that  he  has  been  re- 
fused none  of  the  privileges  granted  by  said  charter  to  any  stockholder 
of  smd  association,  as  such,  and  there  is  a  prayer  for  damages. 

Judgment  was  rendered  perpetuatii^  the  injunction,  and  defendants 
appealed. 

At  the  time  the  plaintiff  became  a  stockholder  in  said  corporation 
(in  January,  18T1,)  the  "  olub "  existed  with  the  exclusive  rights  and 
privileges  of  which  he  complains;  and  he  attended  the  various  meetings 
of  the  stockholders  thereafter,  especially  that  of  May  2,  18T2,  at  whicli 
he  voted  for  the  amendment  of  the  charter  increasing  the  shares  to  fif- 
teen hundred  dollars.  And,  furthermore,  in  conformity  to  the  rules  of 
the  club,  he  made  formal  application  to  become  a  member  of  said  club, 
but  admission  was  refused.  He  must  be  held  to  liave  purcliased  with 
reference  to  the  rules  and  conditions  esisting  at  the  time  by  the  charter 
and  by-laws,  and  he  is  bound  by  the  action  of  the  club  upon  his  appli- 
cation for  memoership.  He  is  not  denied  any  rights  to  which  he  is  en- 
titled m  slCM-kJioldcr.  The  distioctions  of  which  he  complains  were 
established  by  the  charter,  and  he  does  not  show  any  violation  of  the 
provisions  of  the  charter  and  by-laws  to  his  prejudice.  We  can  not  see 
that  he  has  shown  any  l^al  grotmd  for  the  injunction  obtained. 
.  It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed, 
and  that  the  injimction  be  dissolved  and  plaintifTs  suit  dismissed  with 
costs  in  both  courts. 

Behcaring  refused. 

Mr.  Justice  Morgan  took  no  part  in  ttiis  case. 
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Cm  OF  New  Obleaxs  vs.  Citi  Hotel  asd  E.  S.  Moiuu:  and  J.  E.  Zunts. 

BtbiaKo.  41  ol  ie;oit  itsb  provided  "tbatntl  wiirraDts.i'hpFks.  or  orders  tMued.  or 
that  mar  hereaCter  be  issued,  aiKied.  and  approved  an  aforeBaid,  tor  the  aupDllen 
and  eipenttes  of  said  Bosrd  of  Police,  ahnll  be  and  are  heraby  inndu  receivable 
lor  all  parish  and  municipal  licenses  and  taxes  and  debts  du«  or  ti>  become  dup 
to  the  parishes  of  Orleans,  JefTcrson.  and  St.  Bernard :  provided  the  tteiiragate  of 
said  warrants,  obt^ks.  or  ordora  so  recelvod  in  ench  current  year  sliall  not  ex- 
ceed the  amount  of  tbe  apportionment  made  by  tlie  Board  o(  Uetropolitan  Po- 
lice Com  mlsainners  apQD  said  iHiriHhes  or  cities  for  that  year." 

ThlB  clause  o(  the  lav  iras  indorsed  outhe'baek  of  each  of  the  warrants  iBsued  by 
the  Board  or  Metropolitan  Pol  Ira  Commlssionors.  It  doubtless  enhanced  their 
value.  HJid  Induced  defandanta  to  purchase  the  ones  they  tendered  In  payment  o( 
(heir  city  Caies. 

let  No.  33  of  1X74.  passed  BubBoi] sent  to  the  Issue  of  the  narrants  In  question,  limit- 
ing their  receivabillty  For  taxes  Co  years  anterior  to  the  first  of  January.  IBIt. 
and  prohibitlnjt  said  warrants  trooi  balnn  reueived  tor  taxos  due  thereafter.  Is 
unconstitutional  and  void,  because  Impairing  the  obliKnlions  of  a  contract. 

There  Is  nothing  in  the  record  sbowlng  that  tbj  aggregate  ol  the  warrants  receiva- 
ble for  taxes  lor  the  current  year  exceeded  or  did  not  exceed  the  amount  of  tbe 
apportionment  made  by  the  Board  of  Police  Commissioners  tor  that  year.  If  It 
was  in  eieeas  ol  that  apportionment  It  was  In  tbe  power  of  the  plaintltT  to  show 
it.  because  no  one  can  know  HO  well  08  the  olty  of  New  Orleans  how  many  war- 
rants it  has  received  durinK  tbe  <'urreat  year  and  whether  It  exceeds  the  amount 
et  apportionment  aforesaid, 

Astothe  power  ol  the  Oenerai  Assembly  to  malcc  warrants  Issued  In  evidence  ol 
eipenses  for  policing  the  elty  receivable  lor  taxes  due  tbe  city,  tbcrc  can  bo  no 
doubt. 

APPEAL  from  the  Superior  District  Court,  parish  of  OrleaiiB.  Hate- 
king,  J.  Samuel  F.  Blaiu;  Aasiatant  City  Attorney,  for  plaintiff  and 
Appellee.     J.  W.  Thomoi  and  A.  C.  Lewi^,  for  defenclaots  and  appellants. 

Wyly,  J.  In  answer  to  the  demand  of  the  plointin  for  taxes  for  1875, 
amounting  to  $4375,  the  defendants  tendered  and  tiled  in  eourt  Metro- 
potitM  Police  warrants  issued  during  the  flseal  years  of  1873  and  1874  to 
the  tuH  atnount  of  said  demand,  notwitlistanding  which  the  court  gave 
judgment  for  plaintifT  as  prayed  for,  and  defendants  appeal. 

We  think  the  court  eiTod.  By  aet  No.  41  of  1870  it  was  provided  that 
"eH  warrants,  checks,  or  orders  issued,  or  that  may  hereafter  be  issued, 
-^gned,  and  approved  as  aforesaid,  for  the  supplies  and  expenses  of  said 
■board  of  police,  shall  be  and  are  hereby  made  receivable  for  all  parish 
aod  municipal  licenses  and  taxes,  and  debts  due  or  to  become  due  to  the 
parishes  of  Orleans,  JefTenson,  and  St.  Bernard,  and  the  cities  of  New 
Orleans,  Jefferson,  and  Carrollton,  provided  the  aggr^^te  of  said  war- 
ninls,  cheeks,  or  ordera  so  received  in  each  current  year  shall  not  exceed 
the  amount  of  the  apportionment  made  by  the  Board  of  Metropolitan 
Police  CommfESioners  upon  said  parishes  or  cities  for  that  year." 

And  this  clause  of  the  law  was  indorsed  on  the  back  of  each  of  the 
'vairants  Issued  by  the  Board  of  Metropolitan  Police  Commissioners;  it 
Joubtleas  enhanced  their  value  and  induced  defendants  to  purchase  the 
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ones  they  tendered  in  payment  of  their  city  taxes.  It  te  contended,  how- 
ever, that  act  No,  33  o[  1874,  passed  subsequent  to  the  issue  ol  the  war- 
rants in  question,  limited  their  receivability  for  taxes  to  years  anterior  to 
the  first  of  January,  187i,  and  prohibited  said  warrants  from  being  re- 
ceived for  taxes  due  thereafter.  To  this  the  answer  is  that  said  clause 
of  said  act  of  187i  is  void,  because  it  impairs  the  obligations  of  a  con- 
tract, and  the  cases  of  Farraan  vs.  Nichol,  8  Wallace,  44,  and  WoodrufE 
VB.  Trapnall,  10  Howard,  206,  are  cited  in  support  of  the  position,  and 
they  are  conclusive  of  the  que8tion._ 

PlfJntifT  also  contends  that  the  defendants  can  not  require  it  to  receive 
the  warrants  for  taxes,  because  they  have  not  shown  that  the  a^^^regate 
of  such  warrants  received  by  it  for  such  current  year  does  nnt  exceed  the 
amount  of  the  apportionment  made  by  the  Board  ol  Police  Commission- 
ers upon  it  for  that  year.  Upon  this  point  there  is  no  evidence  in  the 
record.  If  such  be  the  case,  it  was  in  the  power  of  plaintiff  to  show  it, 
because  no  one  can  know  so  well  as  the  city  of  New  Orleans  how  many 
warrants  it  has  received  during  the  current  year,  and  whether  the  ag- 
gr^ate  exceeds  the  amount  of  the  apportionment  made  by  the  Board  of 
MetropoUtan  Police  Commissioners  upon  said  city  for  that  year.  As  to 
the  power  of  the  Oeneral  Assembly  to  make  warrants  issued  in  evidence 
of  expenses  for  policing  the  city  receivable  for  taxes  due  the  city,  there 
can  be  no  doubt 

It  is  therefore  ordered  that  the  judgment  herein  be  annulled,  and  tiiat 
plaintifTs  demand  bo  rejected,  defendants  paying  costs  incurred  prior  to 
the  tender  of  the  warrants,  and  plaintiff  paying  all  costs  accruing  there- 
after in  both  courts. 

Rehearing  refused. 


Nos.  4836  Asn 
Ahdrbh-  Pabij;  vs.  Mrs.  Jane  D'Arct. 


APPEAL  from  the  Pourth  District  Court,  parish  of  Orleans.    Lynch, 
J.    Hichard  SliackflfiM-d,  for  plaintiff  and  appellee.     Cotlon  £  Levy, 
for  defendant  and  appellant. 

Wn-v,  J.  Defendant  appeals  from  tlie  judgment  [or  five  hundred  dol- 
lars which  plaintiff  recovered  against  her  for  building  a  fence  eighteen  or 
twenty  feet  high  on  her  own  lot  on  Derbigny  street,  on  the  ground  that 
swd  fence  impaired  the  value  of  plaintiffs  lot  adjoinhig  it  by  obstructing 
the  Ught  and  the  breeze. 
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There  is  no  servitude  of  view  existing  in  favor  of  the  lot  owned  by 
plaintiff.  And  defendant  evidently  liad  the  right  to  buiid  a  fence  as  liigh 
as  she  pieased  on  her  own  iot.  The  reeonventional  demand  Is  un- 
rounded. 

Itistherefore  ordered  that  the  Judgment  herein  bo  annuiled,  and  that 
plaintiff's  demand  be  rejootfld  with  coats  of  both  courts. 


No.  6201. 

State  of  Loiisiasa  vs.  David  Kixd. 

In  »c«irduDe(.'  with  precpcliiiB  doefsioiis  ttlven  by  this  iMort  In  filinllur  raaes  oomlne 
up  rniin  tbP  same  i.'uurt  a  giin.tbeHHBlgnmcat  ot  error  tliatthe  rci'urii  la  thifl  In- 
swince  fdiU  I')  show  that  thp  jury  who  tried  Ihe  aci'UHpd  was  sworn,  musl  beheld 

iPPEAL  from  the  Fifth  Judifial  District  Court,  parish  of  East  Baton 
Eouge.  Dewing,  J.  A.  E.  Seail,  District  Attorney,  and  A.  P.  Field, 
Attoraey  General,  for  plaintiff  and  appellee.  G.  J.  Gi'iffith  and  J.  O. 
F'lqm,  for  defendant  and  appellant, 

Howell,  J.  The  defendant  hoa  appealed  from  a  Judgment  sentencing 
him  to  be  hung,  and  he  assigns  as  error  that  the  record  ot  conviction 
fails  to  show  that  the  jury  who  tried  him  was  sworn. 

Ihiij  ground  baa  just  been  held  to  be  good  in  the  cases  of  State  vs. 
Phillips  and  Reid  and  State  vs.  Elijah  Douglass,  from  the  same  court. 

For  the  reasons  in  the  two  cases  above  mentioned,  it  is  ordered  that 
thp  judgment  appealed  from  be  reversed,  and  the  case  remanded  for  a 
new  trial  according  to  law. 


State  of  Louisiasa  vs.  Elijah  Dovolass. 

Tie  BseiKnment  of  error  that  the  record  fnilB  to  ehow  that  the  jury  who  tried  tho 
Pise  wm  sworn  belore  the  trial  muat  be  held  eood.  Thia  material  (ai^t  caa  not 
besuprliPd  in  ai^rimfonl  case  by  the  presaitptioQ  of  onmjn  rile  acta,  but  ahould 
BDPsar  on  the  record  Itaelf. 

iPPEAL  from  the  Fifth  Judidai  District  Court,  parish  of  Boat  Baton 
Bouge.  Deicing,  J.  Criminal  case.  Atvan  E.  Read,  District  At- 
torney, Mtd  A.  F.  Field,  Attorney  Oeneral,  for  plaintiff  and  appellee, 
George  A.  tlriffilk,  for  defendant  and  appellant. 

Howell,  J.    The  defendant  has  appealed  from  a  judgment  sentencing 
him  to  imprisonment  in  the  Penitentiary  for  eighteen  months  lor  an 
31 
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libelous  matter  complained  of ;  that  in  said  affidavit  the  said  John  B. 
Lafltte  dearly  and  explicitly  charged  plaintifT  with  having  aworn  hlsely, 
knowingly,  in  relation  to  facte  material  to  the  Issue,  and  In  effect  that 
plaintiff  was  corruptly  guilty  of  perjury,  which  is  a  criminal  offense. 
punishable  with  ImpriBonment  at  hard  labor  in  the  Penitentiary.  Alter 
setting  out  the  libelous  words  of  the  atRdavit,  plaintiff  alleges  that  salct 
charges  in  said  affidavit  are  false  and  calumnious  and  injurious  to  his 
reputation  and  feelings,  and  have  the  effect  of  preventing  him  from 
getting  employment  In  his  occupation  as  a  sugar-broker,  and  have  a  ten- 
dency to  alienate  from  him  the  respect  and  eeteem  of  his  fetlow-dUzens. 
which  is  above  all  price;  that  sold  charges  were  maliciously  made  and 
sworn  to  by  said  Lafitte  without  prob^le  cause,  and  there  was  no  legiti- 
mate reason  for  making  said  charges  In  the  conduct  of  said  suit. 

We  think  the  court  erred  In  dismissing  this  suit  on  the  eseeption  the 
petition  contains  no  cause  of  action. 

IT  defendant  without  probable  cause  and  maliciously  made  the  affida- 
vit containing  the  lii>elou8  matter,  and  filed  it  in  a  suit  to  which  he  was 
not  a  party,  and  plalndff  has  been  damaged  thereby  in  his  bushieas  and 
in  his  reputation  as  a  good  citizen  and  an  honorable  man,  we  think  the 
defendant,  by  whose  fault  it  happened,  should  repair  the  damage.  Re- 
vised Code,  2315,  2316, 2317.  And  for  the  purpose  of  this  trial  the  allega- 
tions of  plaintiff  are  taken  to  bo  true. 

If  the  principle  contended  for  by  defendant,  that  no  responsibility  can 
result  for  Ubelous  matter  contained  in  a  paper  filed  in  court,  Ije  recr«- 
nized  as  correct,  one  desiring  to  blacken  the  character  and  destroy  the 
business  of  another  can  do  so  with  Impunity  by  availing  himself  of  the 
right  to  file  an  affidavit  in  support  of  a  motion  for  a  new  trial;  conse- 
quently the  reputation  of  no  man  will  be  safe  in  this  eotnmunity,  and  all 
responsibility  under  the  articles  of  the  Code  reteii'ed  to  may  be  easily 
evaded. 

It  Is  therefore  ordered  that  the  Judgment  herein  be  annulled,  and  that 
this  cause  be  remanded  for  trial  on  the  merits,  appellee  pajing  costs  of 
appeal. 
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a.  E  Btbke,  TiTHis,  vs.  LoiTS  TitEaKE.    Alpuonre  Miltenbebgeb  and 
Mrb.  F.  Halset,  Intervenors." 

Alphoosc  MilteDbprger,  one  of  the  latervenore  Id  (his  case,  acta  [ortb  that  ho  is 
Ixmajlile  owQ^r  Bjid  possessor  of  the  propc'rly  against  wbirh  the  plnlntflT.  in  licr 
nunt^Hadnn  behall  ol  her  minor  children,  is  seekinR  to  enlorce  her  claims;  h« 
lets  forth  that  he  acquired  it  trea  from  the  pretended  mortcoKe  of  the  plalntiR 
bfpurcbaTe  at  a  public  sale  of  the  said  property  madcby  tbe  United  StateH  Mar- 
Bhsl  on  the  third  of  Juno.  l"OB.  by  virtue  of  an  order  of  Ihe  Unitod  Stales  Prnris- 
loaal  Court,  rendered  at  the  suit  of  thr  Interveaor  to  par  and  satisfy  a  debt 
line  to  bin)  andsecnred  by  mortsaxe  or.  said  property,  executed  on  the  twentieth 
"[  .^pril.  1H5S,  and  he  pleads  in  bar  of  tht?  plaSntilTfl  notion  the  iiresoriiitlon  of 
one,  three,  and  Hye  yfiars.  Tha  otlier  Intervenor,  Mrs.  Halsey,  In  whose  favor 
the  property  was  inort«a«ed  by  MIltenborBer  (or  the  security  of  L-ertnln  promis- 

rh«  propert)-.  and  i'lins  him  Iq  reaintiDR  Ihe  clnims  of  the  plolntifT. 

Tile  'itijectioQ  to  soeondarr  evideane  to  prove  the  proi'i'ndlnxB  in  the  Provisional 
Court  of  the  United  HCates  is  not  well  founded.  The  court  a  gna  did  not  err  In 
verniittinR  it.  The  record  contains  abundant  evidence  of  the  louse  and  irrocu- 
bir  Dionaer  in  Kblch  the  origin^  papers  of  tha  naid  suit  were  liept  In  said  court. 
Dorsretams  wanting  to  show  the  stroug  probability  that  In  ih71.  when  the  pres- 
ent suit  was  instituted,  it  would  have  been  oitromely  difllcult,  i(  not  impracti- 
cable, for  the  Intervenora  to  obtain  either  the  originals  or  an  oniclal  copy 
ihcrpot.  the  otncere  of  the  Provisional  Court  It^lng  /uiitii  officiin,  and  moft.  if  uot 
ail  of  them.  al>sent  from  the  State.  The  effort  to  obtain  the  noci'ssary  douumenld 
■fluid  have  been  fruitless. 

T!i-!salct«  Xlltenbcrgcr  In  liw  was  made  by  virtue  at  an  order  from  a  competent 
court  loentorcp  a  morlgage  granted  and  recordiMl  in  isjn.  Ten  years  had  not 
"lap^wt :  the  mortBai.-e  wbh  in  full  (or™  and  second  in  rank.  Out  ol  the  procr^ida 
th»  llret  morteago.  held  by  the  Danl:  ot  LouNana.  waa  paid,  anil  Mlltonlwrger 
was  subrogated  to  the  rights  of  the  holder  thereof.  The  lial on i:e  was  applied  to 
Hiltenbergpr's  own  mortgage— the  mortgage  ot  the  plaintiff,  iit  Inferior  rank. 
b°inR  therefore  eul  oft. 

BMldes.  the  plaintiff's  action  wa«  brought  on  the  nineteenth  ot  March.  tHTl.  to  en- 
force lier  mortgage  against  the  property  which  was  sold  under  an  order  of  the 
Pruvialonal  Court  and  adjudicated  to  Hiltenberger  on  the  thirteenth  ot  June. 
IKU.  The  plaintifTs  demand  In  reoonvention  to  have  the  mortgage  of  Hilten- 
berger  annulled  and  to  hive  her  own  declared  flrst  In  runk  is  prescritied  by  five 

APPEAL  from  the  Fourth  Judicial  District  Court,  parish  of  St.  John 
the  Baptist.  Flagg,  J.  Lacey  &  Bxiiler,  for  plaintifT  and  appellee. 
&.  if.  BrratiXi  and  Le^KoAre  £  FOchl;  for  AlphouHe  Miltfoberger,  Inter- 
TCDor  and  appellant 

TALtAFEBBO,  J.  The  plaiotiiT  in  hor  own  right  and  oe  tutrix  of  her 
Dtinor  ehildren  aUeging  that  she  is  the  holder  of  two  several  promissory 
notts,  each  for  the  sum  of  83853  66,  drawn  payable  to  her  order  aa  tutrix 
bj  the  defendant,  dateil  twenty-tourth  Maivh,  1865,  payable  twelve 
moDths  after  date,  and  secured  by  mortgage  on  two  tracts  of  land  in  the 
parish  of  St.  John  the  Baptist,  embracing  a  sugar  plantation  and  various 
boildii^  and  improvements  thereon,  instituted  this  action  to  enforce 
payment  o(  her  claims  by  a  sale  of  the  mortgaged  property  via  ordinaria. 
The  defendant  answered  by  general  denial,  but  seems  to  have  been  rather 
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passive  in  the  contest,  which  is  waged  almost  entirely  by  and  between 
the  plaintiff  and  the  iotervenor,  Miltenberger,  The  latter  intervened  in 
the  case,  setting  forth  that  he  is  boiia  Jide  owner  and  possessor  of  the 
property  against  which  the  plaintiff  is  seeking  to  enforce  her  claims ; 
that  lie  acquired  It  free  from  the  pretended  mortgage  of  the  plaintiff  by 
purchuse  at  a  public  sale  made  of  the  property  by  the  United  States 
Marshal  on  the  third  of  June,  1865,  under  and  by  virtue  of  an  order  ol 
the  United  States  Provisional  Court  rendered  at  the  suit  of  inten-enor 
to  pay  and  satisfy  a  debt  due  him  by  the  defendant  Tregre,  secured  by 
mortgage  executed  on  the  twentieth  of  April,  1858.  He  pleads  in  bar  of 
the  plaintifTa  action  the  prescription  of  one,  three,  and  five  years ;  the 
Intervenor,  Halaey,  alleging  that  he  is  the  holder  of  ten  nottsi  of  five 
thousand  dollars  each,  executed  by  A.  Miltenhergcr  on  the  twenty-fifth 
of  March,  1872,  to  s^cMire  the  payment  of  which  he  nmrtgf^fed  the  land 
and  plantation  now  in  controversy.  This  intervenor  avers  that  Milten- 
berger  is  the  owner  of  the  pmpeHy,  and  j<-ii:s  him  in  resisting  the 
claims  of  the  plaintiff. 

The  plaintiff  answered  the  intervention  of  Miltcnberger,  (ienj-ing  tlie 
existence  of  the  mortgage  and  order  of  siite  allege  ,1  by  him,  and  denying 
that  there  ever  was  any  such  sale. 

To  the  Intervention  of  Halscy  the  plaintiff  answers  Uiat  the  notes  and 
mortgage  he  declares  upon  ai"e  without  validity  ;  that  ho  has  no  legal  or 
equitable  ownership  in  them  ;  that  the  mortgage  to  MQtenberger  in  1858 
never  luid  any  legal  effect,  never  having  been  inscribed  or  reinscribed 
according  to  law. 

Judgment  was  rendered  in  favor  of  the  plaintiff  for  the  amount 
claimed  by  her,  with  recognition  of  first  mortgage  on  the  "Star  Planta- 
tion," and  ordering  the  mortgaged  premises  to  be  sold  to  satisfy  the 
plaiutilTB  elaim  ;  that  the  inter\'ention8  be  dismissed  at  costs  of  inter- 
veners ;  that  they  be  enjoined  from  settinp  up  any  right  to  the  mort- 
gaged property  on  M-count  of  the  Judgment  of  the  Provisional  Court  on 
the  mortgages  of  1853  and  1868. 

The  lutervcnors  have  appealed. 

This  suit  in  many  of  its  features  resembles  very  closely  the  case  of 
Thomas  J.  Burke  vs.  Tr<^re,  twenty-sec; on d  Annual,  page  629,  t!ie  judg- 
ment in  which  case  was,  on  appeal  to  the  Supreme  Court  of  the  Uniteil 
States,  affirmed.     19  ■\Vailace,  p.  51il. 

In  that  case  the  pltdntifT,  Thomas  J.  Burke,  holder  of  two  notes  of 
Louis  Tregre,  doted  the  twenty-fourth  of  March,  1865,  and  secured  by 
mortgage  on  the  same  property  mortgaged  by  him'to  the  plaintiff  in  the 
case  we  have  now  uuder  consideration,  proceeded  rla  ej:enitica  against 
the  property  mortgaged,  when,  as  in  the  case  at  bar,  he  was  met  by  an 
intervention  filed  by  A.  Mlltenberger,  claiming  to  be  the  owner  of  the 
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property  a?izeJ,  by  virtue  ot  asale  ol  the  same  made  id  June,  1865,  un- 
der an  order  of  the  Provisional  Court  of  the  United  States  for  tlic  State 
of  Lauisiana  gi-anted  by  emd  court  or  by  special  permit  of  thi;  military 
eommander  of  the  district.  The  proceedings  then  token  by  the  said  in- 
lerreiior  were  predicated  upon  the  same  mortgage  upon  which  he  found- 
ed his  proc?cJing8  in  intervention  in  the  present  case ;  namely,  the 
mortgage  executed  by  Louia  Tregre  in  favor  of  A.  Miltenbergcr  &  Co.  on 
tlie  twentieth  of  April,  1858.  In  that  case,  the  one  in  which  Thomas  J. 
Burlce  as  plaintiff  caused  the  same  property  to  be  seized  on  the  iwcnty- 
tiiinl  of  July,  1868.  the  said'  Burlte  act  up  against  tlto  inttTvontion  u( 
Sliitenberger — 

First— That  the  Provisional  Court  of  the  United  States  for  Louisiana 
tad  !io  legal  existence,  not  having  been  establiehed  by  any  constitutional 
or  i^ai  autliority. 

Second— It  legally  constituted,  the  said  court  ceased  to  exist  l)cforc  the 
dale  of  its  judgment,  the  seventeenth  of  April,  1865. 

Third— That  the  copy  of  the  judgment  presented  is  not  certified  by 
the  seal  and  proper  ofHcer  of  that  court. 

Fourth— The  judgment  on  its  ta*.'e  is  null,  because  it  dues  not  appear 
to  bo  an  extract  from  the  minutes  of  any  court,  or  to  have  been  rendered 
in  open  eourt,  or  to  be  the  act  of  any  jiidge,  not  being  signed  by  a  judge. 

Fifth  and  seventh  grounds  related  to  the  absence  of  revenue  stamps  ; 
but  these  grounds  were  not  insisted  upon  in  the  appellate  court. 

The  sixth  and  eighth  grounds  were  that  the  (■'>py  is  incompk-to  as  a 
judgment,  because  upon  its  face  a  petition,  oeeount,  and  act  <if  mortgage 
are  made  part  thereof  and  are  not  produced. 

These  various  objections  were  held  by  this  court  to  be  without  weight, 
and  were  accordingly  overruled. 

In  the  ease  now  at  bar  the  plaintiffs  counsel  lirgcs  other  objections  to 
the  title  ot  Miltenber^er,  growing  out  of  an  alleged  incompleteness  of 
tiie  same  in  this,  that  there  is  wonting  an  adjudieation  and  title  deed 
emanating  from  the  siud  Provisional  Court:  and,  further,  that  such  adju- 
dication and  transfer,  if  made,  were  made  in  violation  of  military  orders 
and,  therefore,  void  ;  and,  lastly,  that  there  was  no  legal  advortis,>ment 
of  the  pretended  Marshal's  sale. 

There  is  an  admission  of  counsel  for  plaintiff  that  some  person  pre- 
tending to  act  as  deputy  ol  the  United  States  Provisional  Marshal  put 
up  tor  sale  at  the  court-house  of  the  parish  <yt  St.  John  the  Baptist,  on 
the  third  of  June,  1865,  the  "Star  Plantation,"  arid  cried  it  to  Milten- 
berger  for  twenty-seven  thousand  dollars ;  that  Messrs.  Burke,  Pollock, 
Md  Judge  Berault  were  present,  but  neither  of  them  was  advisoi  as  U< 
fie  authority  ot  this  person  to  act. 

It  is  shown  that  Elfer,  a  witness,  testified  that  he  was  recorder  of  the 
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parish  of  Orleans  in  June,  1865;  that  he  had  in  his  possossioD  the  origi- 
nal of  the  Marshal's  deed  of  the  sole  of  the  propeil;  described  io  ttoid 
act,  which  deed  is  ti'anscribod  in  book  A,  new  series,  ol  conveyaiii*s. 
folios  100, 101, 102,  el  scq.;  and  that  he  signed  the  registry  in  his  ofBcial 
capacity.  The  witness  recolU'eted  very  well  ha^1ng  seen  the  said  deed, 
a  certificate  from  the  clerk  of  the  United  States  Pro^isional  Court  that 
the  act  was  recorded  in  the  United  States  Provisional  Court  of  Ixiulalana. 

It  is  shown  that  ajieri  fadai>  was  issued.  Various  facta  are  presented 
supported  by  circumstantial  cvideni-e  that  leax-e  no  reasjnubie  doubt 
that  the  writ  issued,  and  we  i.-:incliide  tliat  there  was  u  sale.  arijudiimUon, 
and  title  deed  to  Miltenberger.  Sest,  as  to  the  special  permit.  It  is 
shown  that  by  general  orders  issued  on  the  eisteeuth  May,  1865,  by  th« 
uommandcr  of  the  DopiLitmcnt  of  the  (lult,  sales  of  euiti\-atcd  lands 
were  prohibited  and  suspended  until  flrst  of  February,  18G6;  the  objeot 
and  purpose  being  to  socnre  the  payment  of  wages  and  other  expenses 
incident  to  the  cultivation  of  the  soil.  It  is  shown,  likewise,  that  special 
permits  were  occasionully  grouted  for  sales  nf  plantations  by  legal  prc- 
eeas. 

There  are  various)  facts  shonni  in  this  case  that  we  think  make  it  suffi- 
ciently clear  that  such  a  spei'ial  permit  was  granted  in  thi^  cose.  Four 
or  five  witnesses  testify  in  regard  to  this  special  permit.  One  of  them, 
Torrey,  the  attorney  of  Miltenbcrgcr,  swears  tliat  he  obtained  the  per- 
mit subsequently  to  the  general  order  So.  60,  of  May  16,  18C5,  and  that 
he  saw  a  copy  of  the  order  previous  to  the  day  of  sale.  Pollock,  another 
witness,  is  posiFivc  that  ho  had  the  permit  in  his  )>iissession,  and  that  he 
liad  it  approved  or  indoreed  by  Captain  McC lure.  This  witness  swears 
that  this  permit  was  granted  between  the  sixteenth  of  May  and  the 
third  of  June,  1865,  to  etfei-t  a  judicial  sale  of  the  property  of  Iiouis 
Trt^fre,  seized  in  the  suit  Xo.  525,  entitled  A.  Milteuberger  &  Co.  vs 
Lonis  Tregre.  The  other  witnesscH  speak  of  there  being  such  o  permit. 
To  tliis  testimony  the  plaintiff  objects,  on  the  ground  tiiat  it  is  second- 
ary; that  no  effort  was  shown  to  obtain  the  original  permit  or  Its  equiva- 
lent, an  oUteial  copy  thereof,  upon  the  pretended  author  and  custodian; 
that  no  publication  of  the  loss  of  the  protended  order  or  special  permit  is 
shown  to  have  been  made,  and  no  effort  to  recover  it  shown. 

The  judge  a  quo  admitted  the  evidence,  ruling  that  the  objections  went 
more  to  the  effect  than  to  the  admissibility  of  the  testimony.  The  plain- 
tiff reserved  a  bill  of  exceptions.  The  testimony  was  properly  admit- 
ted. The  record  contains  abundant  evidence  of  the  loose,  irregular  man- 
ner in  which  the  oiiginol  papers  of  the  suit  No.  525  were  kept;  nor  are 
facts  wanting  to  show  the  strong  probability  that  in  1871,  when  the  pres- 
ent suit  was  instituted,  it  would  have  been  extremely  difficult,  if  not  im- 
praetleable,  for  the  intcrvenors  to  obtain  either  the  original  net  or  on 
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olHdal  copy  o[  It,  the  officora  of  tho  provisional  eourt  bektg  f'lncll  (tfflHis, 
and  most  if  not  all  ot  them  abaont  (I'om  the  State.  Tbc  t'ffort  to  obtain 
tbe  doeunients  missing  would  have  been  fruitless. 

There  was  then  a  legal,  valid  sale  of  tho  mortgagcil  property  mode 
mkr  an  order  ol  a  competent  court.  This  sale  vras  made  in  June,  1865. 
It  was  made  under  and  by  virtue  of  Miitcoberger'a  mortgage,  grante<I 
hy  Tregre  and  recorded  in  1658.  Ten  years  had  not  then  elapsed;  the 
mortgage  was  in  full  force  and  second  in  rank;  and  in  applying  tbe  pro-; 
ifeds  of  the  sale  there  tell  to  the  claim  of  MUtenberger  secured  by  this 
mortgage,  amounting  to  sixty  thousand  dollars,  only  tho  sum  of  $2141  76, 
atler  deducting  costs,  faxes,  etc.  The  prtiperly  was  adjudicated  to  Mil- 
twiberger  at  the  price  of  twonty-soven  thouaanit  dollars;  out  of  this  was 
paiii  tho  oldest  mortgage,  that  of  tho  Bonk  of  Louisiana,  to  whcse  rights 
the  purchaser  was  subrogated,  tht-  sum  of  824,858  21,  leaving  to  be  ap- 
plied to  Ilia  own  mortgage  tho  above-stated  amount  of  $2141  TO.  The 
jDortgago  of  the  plaintiff,  of  inferior  rank,  was  tlierefore  cut  off,  there 
biang  nothing  left  to  appropriate  to  it.  Thla  moitgage  was  granted  by 
Trcgre  on  the  twenty-fourth  of  March,  18tl5,  to  the  plaintiff,  and  was 
rpenrded  on  the  fifteenth  ot  April,  1865,  near  seven  years  after  ho  ese- 
ouiel  the  mortgage  in  favor  ot  Wiitcnhergor.  The  plaintiffs  action  was 
brought  on  the  nineteenth  of  March.  1871,  to  enforce  her  mortgage 
aftwnst  the  property  which  was  sold  under  an  order  ot  the  Provisional 
Court,  and  adjudicated  to  Miltenberger  on  the  third  of  Ji'me,  1865,  and 
which  went  into  his  possession  under  that  sale.  The  plaintifTs  demand 
in  rocinvention  to  have  the  morigage  of  Miltenberger  and  tho  sale  under  . 
itdeeiarednull.aud  to  havo  her  mortgage  declared  to  bo  flrat  lu  rank, 
is  prescribed  by  five  years. 

The  intervenor's  exception  to  the  proceeding,  and  their  plea  of  pre- 
seriplion  were  well  taken. 

Tlicrc  are  several  bills  of  exceptions  found  in  tho  record  l>esiiies  thoee 
Ke  have  noticed,  but  it  is  unnecessary  to  pass  ujion  them. 

II  is  ordered  that  the  judgment  ajipealed  fi-om  be  annulled,  avoided, 
and  reversed.  It  is  further  onlei-od  that  the  mortgage  sot  up  by  the 
ftointift  ia  this  suit  be  and  tJie  same  is  hereby  decreed  to  be  extinguished 
and  of  no  effect  on  the  property  sold  and  purchased  by  Miltenberger  as 
aforesaid;  that  the  recorder  ol  mortgages  of  the  parish  ot  St.  John 
the  Baptist  be  and  he  is  hereby  ordered  to  cancel  from  tho  records  ot 
his  office  the  mortgage  of  the  plaintilT  granted  on  the  twenty-fourth  ot 
^rch,  1865,  by  Louis  Tregre,  and  that  plaintiff  be  enjoined  from  seizing 
and  selling  the  property  in  satisfaction  of  the  said  mortgage;  the  pliun- 
tiff  to  pay  costs  in  both  courts. 

Befaearing  refused. 

*  Carried  by  writ  of  cri'or  to  the  Supreme  Court  ot  the  United  States. 


SUPREME  COURT  OF  LOUISIANA, 

Mm.  Harlo  Eniolla  Thezan  vs.  Jowph  Thoxan. 


Mrs,  Masir  Emelia  Thuzan,  Wifk  op  E.  Dimar,  f.t  i 
Thezan,  Testamextahv  ExEcrroR,  et  al. 


nullir-r 


■Hi  a 


il  l>]r  her  bos 


TbiBSuit  wnainstiliiti'il  hyft  miiiTit 

hand.    Cit  .lion  ot  np[i<>al  inisnorvRd  on  hi^r.    Thin  vrns  BuOlpit-nt. 

Joaopli  Theznn.  one  uf  the  detendiints.  uas  (^itcd  Indiridualty  nnd  ns  tcNtHmpntnr]' 
oxwutor  nud  uB  tutur.  TIiIh  ntia sufficient.  There  Is  no  ground  tor  n  dismiauil 
ot  Ihp  apppFil. 

ThnplAintift  ban  iDstitiitxl  this  suit  nealnRt  hrr  brother  indlvidunllr.  and  also  m 
.  tdstumcntary  oxci'iitor  ut  tliclr  tnthcr.  ne  sduiIiiJBtrntor  ol  the  euit'cBalon  of 
tbcirmotlior.  nnd  oh  tutor  of  n  minor  heir. 

Third  poraons,  ^rcditora  o[  lhi>  sucraBsion  ot  Siduey  ThniJin.  ileocoscd,  have  ap- 
pealed from  n  judamcnt  deelarlnK  •certain  property  to  b;lonR  to  the  '■ommunlty 
whiPli  eiisted  h';twnpn  unid  Thiiznn  and  Uis  DredwBjwed  wife.  reeocnizlnB  the 
partioH  to  Ihin  suit  Itwo  of  lull  awe  and  one  n  minnr)  lobe  the  HnlpleKilimato 
heirs  ot  thoir  mother.  malnlainliiB  lier  In  thn  possession  nnd  ownership  ot  \irt 
shnre  at  saUleommunlty.onli<rint;  the  defendnnt.os  testa montary  exooutor  ot 
his  tntlier.  to  nci?ount  to  them  tor  tho  rcvenuRS  ot  said  share,  and  eondcDinlnK 
litm  In  anld  capaeity  to  pay  t'l  Ilii>m  (said  hHro)  n  eert'iln  sum  of  mouoy.  with 
lutorost  and  mortsojjR  anil  privllvfcu  for  the  reHtltution  ot  the  imraphcrnal  Innds 
ot  ttiesnid  mother. 

ThoapppllantK,  hnvlTiEb^^omr-ereJII  irs  of  th?  hinli;inJ  attTthn  dlssnlutionof  the 
community  by  thn  death  of  tho  trite,  hnvu  no  elalm  upin  theshni'Cnf  the  wife. 
but  bnv<'  an  inlurost  In  itei'inu  that  the  property  of  tlie  hunbiind,  their  debtor.  la 
made  available  for  their  dcMv  against  II.  Any  proceedlnfca  between  the  parties 
lo  this  auil,  tfliivhinK  the  property  of  the  wife  only,  ean  have  n  i  efteet  upon  the 
rlghlHofKnideriiUtureupuntlioproi)«rtyoftheliuBband.  Astolheinlliese parties 
have  the  riKht  to  il'-mand  and  oUnIn  possession  <if  their  mother's  proiierty.  but 
tliey.  the  eri'ditorB,  ean  proi>crly  contest  any  ehilni  that  the  heirs  of  the  mother 
luny  urKQUpoulbenri)pcrtyoI  theirfathcr.  and.  nlthonsh  the  in  dement  in  this 
ease  may  not  be  eonelnsdve  twainst  them,  they  havu  a  rijht  lo  have  ii  revised  eo 
faros  It  may.  In thnlr opinion,  preiudieothom. 
It  the  property  deserlbeil  In  the  petition  o(  plaintltf  I'Cloiuied  lo  tbo  eommunity. 
the  husband  au  uaufruutunry  was  onlitkil  (o  the  ruvenuos.  nnd  eonseiiuenlly 
there  Is  error  in  mnklnif  thetcHtanientary  eieeutor  aemiunl  to  the  helm  for  the 
sama.  Ah  to  what  property  ennstitutoil  the  community,  this  c[>urt  has  before  it 
the  Inventory,  whii-h  mnst  bi:  taken  aa  sufficient  tor  tht<  purposes  of  this  suit  be- 
tween the  heirs.  Til"  niipellnnts  have  the  risht  toshow  In  the  Htieeession<>f  their 
debtor  what  property  iK'loncitt'J  tl:  and,  as  to  the  paraphernal  fIkIiIs  allowed 
in  thujudf-menlnpiHNduil  from,  thimmurt  does  nol  thint  the  eviileni'"  BulOeient. 
itnotnpp>'nrini,-iiithFTr-eord  [hut  the  wife's  eliiim.  it  proved,  was  properly  re- 
corded. 

APPEAL  from  tlio  Second  Diatrii-t  Court,  pnrisli  of  Orleans.  Tiswaf. 
J.  A.  Bririi'/iic,  for  executor  and  ajipelloe.  J.Duv'ujiira'id,  for  heirs 
aQdappRDoo*.  Chtinrt  .C-  Duplantiar,  Humor  £  Bniedht.nad  CharUii 
TjOiiqn-:  for  third  parties,  appellants. 

On  M.yrioN  to  Dismiss. 
MiiitciW.  J.    Appi'ilees  itiovp  to  clisiniss  tliis  ajipenl  on  the  grounds  — 
First— That  nppL'lIaiits  show  no  interest  which  entitles  them  to  an  ap- 
peal. 
Second— That  the  proper  parties  have  not  been  cited. 
Fiirat- Two  of  the  nppellanta  are  judgment  creditors  of  the  Buccession 
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of  S.  Tliczan,  represented  by  Joseph  Thezan,  the  defendatit,  and  the  other 
Wo  have  filed  in  this  court  their  affidavits  showing  that  they  claim  to  be 
creilitors  of  tlie  aucoeasion.  The  judgments  appear  in  tlio  record  by 
virtue  of  a  writ  of  cert'wrar'i. 

Swond— The  suit  was  instituted  by  a  miirried  woman  auttiorized  und 
assisted  by  her  liusband.  Citation  of  appeal  was  served  on  her.  This 
was  sufficient.    26  An.  541. 

Joseph  Thezan  was  eited  individually  and  as  testamentary  executor 
nnd  tutor.    This  was  suffleient. 

Motion  denied. 


On  1 


i  Merits. 


Ho»-ELi,,  J.  Third  persons,  crcclitoi-B  itt  tiio  succession  of  Sidney 
Theian,  deceased,  have  appcak'd  from  a  judgmetit  liereln  deciaring  cer- 
tain property  to  belong  to  the  community  which  existed  between  said 
ThL'Zttn  and  bis  predeceased  wife;  ree-jgnizing  the  parties  to  this  suit 
[two  of  full  ago  and  one  a  mhior)  to  bo  the  sole  legitimate  heirs  of  their 
niotlier,  niaiutiiiuing  them  in  the  posseasion  and  ownership  of  her  share 
nl  said  eommimity;  ordering  the  defenilant,  as  testamentary  executor  of 
his  lather,  to  account  to  them  for  the  moneys  of  said  share,  and  con- 
demning him,  m  said  capacity,  to  pay  to  those  said  lieira  33223  6fi,  with 
interest,  and  mortgage  and  privilege  for  the  reKtitiitlou  of  the  parapher- 
nal funds  of  their  said  mother. 

Til'.-  facts  are:  Sidney  Thezan  and  B<:sf lia  Desionde  were  married  in 
1850,  liaving  entered  into  a  nuirriuge  contract  establishing  a  community, 
Bpccifying  the  property  of  the  spouses,  and  regidating  their  marital 
rights.  The  wife  died  in  1868,  leaving  three  children,  issue  of  said  mar- 
riage. In  1874  the  husband  died,  leaving  a  will  appointing  his  son,  of 
age,  the  defendant  herein,  his  exci-utor.  This  son,  after  qualifying  as  cx- 
wutor,  <:>btain(!d  letters  of  administi-ation  on  his  mother's  estate,  and 
caused  invontories  to  be  made  of  each  succession.  He  was,  also,  ap- 
pointed tutor  of  the  minor,  the  other  heir,  the  plaintiff,  having  married. 
These  two  major  hell's  renounced  the  succession  of  their  father.  The 
plaintiff  then  instituted  this  suit  against  her  bi-othor,  individually,  as  tes- 
tamentary oxecutor  of  their  father,  administrator  of  the  succesaiun  of 
their  mother,  and  tutor  of  the  minor,  claiming  what  was  granted  in  the 
judgment  appealed  from. 

The  creditors  urge  that  although  the  defendant  was  cited  in  his 
quadruple  cnpiicity,  he  appeared  only  as  testamentarj-  executor;  that  the 
(■lamtiCf  was  without  right  or  authority  to  ask  for  judgment  against  her 
brother  for  herself,  the  minor,  and  her  said  brother;  that  the  claim  for 
revenues  is  unfoimdod  in  law,  and  that  the  eiidence  does  not  support  the 
several  demands. 


ST:PBE]\rE  COURT  OF  LOUISIANA, 

Hrn.  HarEi>  Eniclla  ThezHii  vs.  JoK«i>h  Thi>znn. 


lifts.  Marir  F.MRi.i.v  TnEZAS,  Wife  of  E.  Di'Has,  et  al.  yb.  Joben 
Thezas,  Testasiestaht  Exei'vtor,  et  ai- 

This  evUt  was  inftitiili'ilbjnninrripil  iTomnn  nnth"riz"il  nnd  (tfslftP'l  by  lipr  hn»- 
hand.    Cit.llinii.tnTlppal  wasaprvodnnhtfr.    Thin  wiiB  Biimpicnt. 

Joaeph  Theziin.  one  uf  tho  dctendHnls.  n-OB  rltcd  liiilividually  iiud  iw  Inst h men tatr 
oxocutur  and  iitt  tutur.  Ttiia  wasHuffltrltfDt.  Thon'  Is  no  Krouiid  fur  a  diamlBsal 
of  the  Rp)>i?nl. 

Thn  plaintilT  han  inntitnt /d  tli[fl  Hult  ncntnHt  hrr  brothp.r  individually,  and  aim  m 
.  testaDioDtarr  c\<'i'iitiir  t>[  tlicir  lather.  nt<  administrator  <j(  Ih:'  Bun^cesion  of 
their  mothiT.  nnil  a.*  tutor  of  a  minor  heir. 

Tblrd  peraons.  orcdltorit  at  Ilie  sunpcssion  of  Sidney  Thcznu.  ileocnsed.  hav«  ap- 
pealed from  ftjndBment  declarlnxfertnln  pri'iiertj-to  b?loii)tto  thp  TOmmnnity 
which  fiihtitd  h'.>ti«T>pii  aald  Thi-zan  nnd  his  preappnnneil  irite,  rei-ORnWdg  the 
parties  to  this  nnlt  (two  of  full  ase  and  one  a  minor)  to  b?  the  Holi-  iMtitlmatn 
heln  of  their  mother.  ninintniniiiK  her  In  tho  iioaHifwloii  and  ownumhlp  nt  her 
share  of  xnid  <''>inmunit)'.  ordering  llio  dL'tendaut.  ntt  ti'Btanicntnr)'  executor  of 
his  fntliiT.  t'l  n'-^'oiint  In  them  for  (he  revcnu>?R  nt  Hald  fharf .  and  ('ondemnliw 
liim  In  mill  enpneity  to  pay  t'l  thi'm  (oald  helrnl  ni'i'rt'iln  sum  ot  money,  with 
luterCHt  uuil  miTtsaaennd  prlviluKO  for  the  rCHtitution  of  the  paniiihernal  funds 
of  lliefinidn«>ib<'r. 

Tho  appellantK.  Ii«vi:ii(  b--.ini^  .:ri"l;t  >i-s  of  th  ■  hinli'in.l  aft  t  Iho  dissolution  of  the 
oommun»yi>ythsdealh(.f  the  wito,  havi-  no  elaim  up.n  the  share  of  the  wife, 
but  havenn  InleriMt  iu  Bephw  that  thij  prop"rty  of  Clio  liushanil.  tlir'ir  debtor,  ia 
mndoftvallaWerurtlieirdebtsninlnat  it.  Aiiy  proeeedlncB  between  thepnrtlea 
to  thlB  suit,  toaebinK  (lie  property  of  the  wife  only,  onn  have  n  i  oftcel  upon  the 
rltflitBot  Hiii(l<:n'dltontui>on  tilii  property  of  the  husland.  As  totliem  these  purtlea 
have  the  riuhl  to  demand  and  obtain  poB«enHlon  of  their  mother's  property,  but 
they,  thceri'illlorH.  onn  properly  eonteflt  any  ehilm  that  the  hclra  of  the  mother 
may  urjteujion  tho  property  of  their  father,  anil,  althoiitch  the  judgment  In  this 
enao  inny  not  !>•-  e()nelu«ivo  nnninst  thciu,  they  have  n  rlulit  to  have  it  reyiitcd  bo 
taraa  it  may.  In  their  opinion,  prejudieii  them. 

If  the  pcopi-rty  de»i'ril)«Ml  in  the  petition  of  plAlntlff  1>e1onited  to  llio  eommunity. 
thnhuslmnil  ns  usufrui-tnnry  was  ontitlud  to  the  revenues,  and  eonSPiiuenlly 
there  U  error  In  nmklDiftbetnHtnnientary  excoulor  a"eiiunt  to  the  heirn  for  the 
Haniu.  Afto  what  property  ejnntilut^l  th"  eommunity.  this  court  has  Vfore  It 
tiieluveiitory,  wlil'-liniUtit  bu  talconasBuRli-ieiit  forthe  purpOHon  of  this  suit  be- 
tween thi-  hoir«.  Th"  appi'llnniB  have  llie  rli;lil  to  sbow  in  tlio  sin-eoBSioQ  of  their 
debtor  what  |iroi>crtylH-1onen  to  It;  nnd.  an  to  the  paraphernnl  risrhts  ailoired 
ill  tbuiuiljfmout  npiioidud  from.  Ihls'-ourt  does"  not  think  the  evijunefsumeienl. 
it  not  BPii-nrini;  in  Ibi'  rit-ord  Uint  the  wlfLi's  elnim.  If  proved,  was  properly  re- 

APPEAL  from  tlic  Sofond  Distritl  Court,  i-arish  ol  Orleans.  T,i«eil, 
J.  .1.  Br'icKiji,,',  for  exM'iitor  and  appellee.  J.  IhirUjm-aml,  for  hwrs 
nndappt'llec-t.  Charrct  &  DnplaniiiT,  Ilwnor  <C-  lii:ned'ti-t,  imA  Omrirtt 
Loiiqui;  lorthiitl  partie.^,  appellants. 

On  Motion  to  Dismiss. 
MoROAs.  J.    AppelU'cs  movo  to  dismiss  thin  appejtl  on  tlie  grounds  — 
First — That  uppcllaiits  allow  no  inti-rcst  wliii-h  ontitlfe  them  to  an  ap- 
peal. 
Second— Tbat  tlie  Jiroper  parties  have  not  been  cfted. 
First— Two  ot  tlie  appellaots  are  judgment  creditors  of  the  succession 
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of  S.Thezan,  represented  by  JoaephThezan,  the  defendant,  and  the  other 
two  have  fllwJ  in  this  court  their  affidavits  showing  that  they  claim  to  be 
creditors  of  tlie  suf-cession.  The  judgments  appear  in  the  record  by 
virtue  ot  a  writ  of  certiorari. 

Six'ond — The  suit  was  instituted  by  a  married  woman  autliorlzed  and 
assisted  by  her  husband.  Citation  of  appeal  was  ser\'ed  on  her.  This 
was  sufficient.    26  An.  5il. 

Joseph  ThezQD  was  cited  individually  and  as  testamontaiy  executor 
and  tutor.    This  was  sufficient. 

Motion  denied. 

On  the  Merits. 

Howell,  J.  Third  peraona,  crcilitnrs  of  the  succession  of  Sidney 
Thezan,  deceased,  have  appealed  frnm  a  judgment  herein  declaring  ccr- 
tmn  property  to  belong  to  the  coutinunity  which  existed  between  said 
Thezan  and  his  predeceased  wife;  rccopidzing  the  parties  to  this  suit 
(two  of  full  age  and  one  a  minor)  to  be  the  sole  legitimate  heira  of  their 
mother,  maintaining  them  in  the  iiosscssion  and  ownorsliip  of  her  share 
i>(  said  community;  ordering  the  defendant,  as  testamentary  executor  of 
his  father,  to  account  to  them  tor  the  moneys  ot  said  share,  and  con- 
demning him,  in  said  capacity,  to  pay  to  those  said  heirs  93223  6lt,  with 
interest,  and  mortgage  and  privilege  for  the  restitution  ot  the  parapher- 
nal [unds  ot  their  said  mother. 

The  tacts  are:  Sidney  Thezan  and  Ecselia  Deslondo  were  married  in 
IteO,  having  entered  into  a  marriage  cantract  establishing  a  eoinmunity, 
spedfj-Jng  the  property  of  the  spouses,  and  regidating  their  marital 
rights.  The  wife  died  in  IftGS,  leaving  three  children,  issue  of  said  mar- 
riage. In  187i  the  husband  died,  loai.ine  a  will  appointing  his  son,  of 
age,  the  defendant  herein,  his  executi.>r.  This  son,  after  qualifying  as  ex- 
ecutor, obtained  letters  ot  admiuistration  on  his  mother's  estate,  and 
lauised  inventories  to  be  made  of  oacli  auceeasion.  He  was,  also,  ap- 
pointed tutor  of  the  minor,  the  other  heir,  the  plaintiff,  having  married. 
Thpse  two  major  heirs  renounced  the  succession  of  their  father.  The 
Iilaintiff  then  instituted  this  suit  against  licr  brother,  individually,  as  tes- 
tamentary executor  of  tiicir  fatlier,  administrator  oT  the  aucceasion  of 
their  mother,  and  tutor  of  tho  minor,  claiming  what  was  granted  in  the 
judgment  appealed  from. 

The  creditors  urge  that  although  the  defendant  was  cited  in  bis 
<iuadniple  capacity,  he  appeni-cd  only  as  testamentarj-  executor;  that  tho 
plaintiff  was  without  right  or  authority  to  ask  for  judgment  against  her 
brother  for  herself,  tho  minor,  and  her  said  brother;  that  the  claim  for 
revenues  is  unfounded  in  law,  and  that  the  evidence  docs  not  support  the 
several  demands. 
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meot;  that  the  removal  from  office  of  Jiietit-es  of  the  peaoc  is  provided 
for  by  address  of  two  ttiirda  of  the  members  ot  lioth  branches  of  tiio 
General  Assrmlily  acconiiiiK  to  artiole  10(>  above  refenvd  to,  as  tbey  are 
not  removable  by  impeafthmont  as  provided  for  the  removal  of  other 
constitutional  officers  in  nccordanee  with  artide  ninety-sbi  of  the  eon- 
stitutinn;  that  as  the  manner  of  removal  from  oinci'  of  justices  of  the 
peace  is  established  by  the  iwnstitution,  no  other  method  of  removal  can 
be  resorted  to,  and  therefore  the  pro\-iBions  of  the  swond  section  of  th»- 
act  ot  the  fifteenth  ot  February,  1873,  as  quoted  above,  do  not  apply  to 
the  defendant,  and  therefore  tliat  no  \'a<-uncy  in  the  ofHec  of  fifth  justice 
of  the  peat'C  for  the  parish  of  Clrleans  has  arisen,  na  allied  by  i-elator, 
from  the  pretended  conviction  of  the  defendant  of  the  ofTenac  of  extor- 
tion in  ofdee,  and,  tliure  being  no  vacancy,  there  was  no  room  tor  an  up- 
I>ointmcnt 

We  think  the  defense  should  l>e  snatalned. 

It  is  therefore  ordered  that  the  judgment  of  tlie  Superior  District 
C'ourt  be  annulled,  avf.irled,  anil  reversed.  It  ia  further  onlere<l  that 
ttiere  be  jndfjmeut  in  favor  of  the  defendant  with  costs  in  l>oth  courts. 

Behe.irinf;  refused. 


SraTSMioN  OF  Et-(ie>t;  Hacker.    On  Rile  to  stn-  aside  OnoEU  of  Sadk. 

The  admlnintrator  olitolnpil  an  orilpr  tn  icll  urDporty  upon  terms  ot  nnc  tbiril  ivhIi 
and  bnlanea  on  one  nnd  two  yeunt  trriilil.  wlit>reution  tlie  appfLlue.  as  bolder  of  n 
niHtiired  oiortuiuc  ni>te.  hj  riilc.  i^iiimil  the  terniH  ■•>  lh>  c-li:iiiu>"l  t'.><-aeb.  ddU 
trom  Ibis  niH Ion  ol  rbi-eourl  this  npi><-nl  Ih  lokm.  Tllemiitiiin  tudlBmi.iHv.in  nut 
prevail. 

The  orilHr  1b  one  from  whir!h  nn  ni.pfliil  nin\  Ih!  Uik-'.n.  It  Is  mis.ini^ile  ti>  Inf-rtlmt 
Injury  of  an  Irrepnrnble  chorHr'/T  nmy  [tbuIi  In  tlio  deprW'iiitioii  cons'tiileat 
upon  a.  nulv  fur  ciihIi  inntj-n<l  nf  nn  ttTniB  i>[  pri'dll. 

Tbo  prucL'i^ain;;  tii  hcII  tin-  iiropcrty  lu  tho  nmiiiier  lUtrnii'led  -aaa  llli>;!iil.  Whca 
till-  n'liluw  and  beim  were  i>ut  iu  poHHeHNlmi  by  <inli>r  ol  murt  thn  siiccesfliun  nt 
Kuftenu  HnL-kiT  irus  climwl.  It  wan  not  thereTore  In  the  power  ol  thn  eourt  t<>  re- 
open It.  Tbo  appulutniunt  of  nn  ndnilnistrntor  was  lrn>)iul)u-.theor[i{Innl  order 
ol  tMilp  wnrt  llleKnl.  niultbe  mcMliniiillon  thi'reof  In  the  judtciurnt  npi'enlc.'d  from 
was  likewlRfl  void.  luH-'auno  the  su'-oi;ssi<>n  ol  HoL-lter  vrnH  no  lonuer  under  thi- 
juriadktlonol  the  eourt 

APPEAL  from  the  Second  District  Court,  paiish  ot  Orleans.  Timil,  J, 
JlJ'ml  (Miiia,  for  plaintiff  in  rule  and  appellee.  Bciiliiick  Eyau,  tor 
defenilant.  Mi's.  Hacker.  E.  Bcriniiilvi,  fi>r  J.  Duviguoaud,  administrntor 
and  defendant  in  rule. 

Os  Motion  to  Dismiss. 
Howell,  J.    A  motion  is  made  to  disniias  this  appeal  because  it  is  taken 
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(rom  aa  interlocutory  ordor  wliicjli,  it  w  ullfKed,  will  not  t-auso  a»  ii'rep- 
arable  injury. 

Tbt'  atlminlBtratur  obtained  an  ordiT  to  pwU  iiropei'ty  on  terma  ot  one 
third  cash  niul  balant-c  on  oin-  and  twii  years  iTodit,  wlieroupon  tlio  ap- 
pellee, as  holder  of  a  matnroii  mortgage  imte,  by  rule  eauaed  the  tenna 
[o  be  cimngod  to  t^ash,  and  fmiii  this  iictiou  of  the  court  tiii))  appeal  ta 
taken. 

We  are  of  oi'inion  that  the  onler  is  one  from  'vliieli  an  appeal  may  bo 
token.  It  is  reasonable  to  inter  that  injury  of  an  irreparable  character 
may  result  in  the  deprei;tiition  couaeiiu^^nt  ujion  a  aale  for  ea»h  uistead  ol 
on  tenne  of  credit. 

The  motion  b  denied. 

On  thi;  SIki.it--. 

W\xv,  J.  Eugene  Haeker  di.-d  in  3Iity,  IHTl.leuviiij!;  a  widow  and  aev- 
eral  children,  somo  ot  a;re  and  pome  minors,  an.l  loaviof;  a  suceesMlon 
consisting  of  community  propeity.  The  wido.v,  Mrs.  Agatho  Haeker, 
was  e.inllrmed  as  uatural  tutrix.  Subtequcu'ly,  to  wit:  on  the  twelfth  of 
April,  1872,  she  obtained  an  order  re  ug(iizin.j  her  as  owner  ot  one  half 
the  property,  and  was  eiititleil  to  t'je  usufruct  of  tlie  other  luilf,  and  in 
said  capacity  she  was  put  inpoHSogsion  of  all  the  [iroperty  inventoried  as 
belimging  to  the  8u-e?8^ion  of  lier  Iub'  and,  Eugene  Haeker.  Subse- 
quently, she  borrowed  from  Aimi-  (iauticr  five  thoiisand  dollars,  giving 
a  note  secured  by  mortgage  on  thi;  pr  pcrty  described  in  this  suit,  said 
mortgage  being  made  by  ha:  indivldna'ly  and  as  natural  tu'ris,  under 
Bdvii-e  of  a  family  meeting  and  order  of  court;  the  major  heirs  aIno  Joined 
in  aaid  mortgage. 

Id  Januaiy,  1873,  subsequent  to  the  o.xceutlonof  tliis  mortgage,  and 
nearly  one  year  after  the  surviving  widow  hail  been  put  in  possession, 
Josepli  Duvigneauri  applied  for  and  waa  appointed  administrator  of  this 
succession.  He  filed  a  statement  of  deliU  an<l  obtained  an  order  to  sell 
Ok  real  estate  embraced  Iei  the  inventory  i.-t  this  Huceession  on  the  fol- 
lowing terras:  One  third  e.isii,  and  the  bulanee  on  one  and  two  years 
credit,  secured  by  mortgage  and  vendor's  privilege.  Tlitreupon  Gaiitier, 
the  mortgage-  creditor  of  the  widow  and  the  major  and  minor  heirs,  took 
a  rule  to  compel  the  sale  ot  the  mortgagetl  property  tor  cash  instead  of 
the  terms  fixed  in  the  order  obtained  by  the  administrator;  and  fi-om  the 
judgment  making  this  ridi'  alieoluto  thin  ajipenl  was  taken. 

The  proceeding  to  sell  tlie  pitipeily  in  the  manner  attetnpteil  was  ille- 
gal When  the  widow  and  heirs  were  put  in  i)oss;'SMion  by  order  of 
court,  the  succession  of  Eugene  Hacker  was  closed.  It  was  not  there- 
after in  the  power  of  the  court  to  reopen  it.  The  appointment  ol  an  ad- 
ministrator was  inegular,  the  original  order  of  hale  was  illegal,  and  the 


448  SUPREME  COURT  OF  LOUISIANA, 

Siicoeaaion  of  Haeker. 

modlflcaticin  thoroof  in  the  judgment  appnnloil  from  was  likcA-ise  vi.jd, 
because  the  sucrossion  of  Haoker  was  ho  longer  under  jurisdiction  at 
the  court.    22  An.  61;  25  Ao.  56,  220. 

It  ie  therefore  ordered  that  the  judgment  appealed  from  bo  onnulleil 
and  the  ni\e  herein  be  (iischat^ed,  the  plaintiff  therein  paying  casta  ot 
both  eoTirtB. 


No.  6109. 
J.  J,  McCooK  &  Brother  vh.  E.  B.  Willis  et  al. 

The  [ilBintiini.  Uving  nx  Nntcliitonhen.  Louisiana,  liavlne  olnlms  oaalaM  tlio  di'fi'm)- 
Biits.  rosidL'DtHot  Sablnuaouutr.Te.iaa.brouffht  this  Huit  In  thr  parish  of  Sabine. 
Lonlsmim,  proi'setlinu  by  attHcbment  leviod  apun  a  li>t  o!  meroliandiBe  itiut  wan 
bPluR  transpi>rled  (broueh  thu  rarisli  to  the  dctcndaulH.  llvlne  In  Texas.  aiiJ 
who  owned  snld  mcruhandlac. 

ttiashownlliat  tour  auretifiBBlBnod  the  ntUwhjnent  bond.  th[vi>  o(  thfm  reaidnots 
of  the  iinrisli  of  Sablno  itnrl  the  othor  a  reHidRnt  nf  the  parish  of  KatchitcKbcs. 
Itwasproperly  objeetod  that  one  ot  the  aiiretlea,  who  hflBhiBdomleiloiu  the  par- 
iah ot  Natobltoehea,  is  not  a  leRal  surely  auob  as  the  law  rmiiiirm  on  nttnehment 
bonds.  The  other  auretios,  loeidlns  In  the  parish  of  Sabioo.  are  neitlier  iadivid- 
uaUy  noreoUectlvnly  good  toirthri  iimoiint  of  (hpboiid. 

It  haa  benn  oftcri  ruled  that  all  tlio  rnqulrnmiintB  of  (he  law  must  borliridly  eom  plied 
with  whnn  rosort  Is  hnd  to  whtit  ban  b.^.^n  ch-im'^tBrlz^  us  the  harali  rnmeilr  of 
nttn-hm»n!.  Tliti  attmaiinGiit  in  tbis  vurv  ivns  properly  disaolvi.>d  and  th  ■  suit 
dlamisaed. 

APPEAL  from  the  Sevont(H>nth  Judicial  DLstrict  Court,  f^arMt  of 
Sabine.  J.  B.  Elam,  judge  ad  ho-:  Ja'-l.-  it  Pfcrswi  and  J.  F.  Snuth, 
for  plaiotiOS  and  appellants.  AT.  J.  CiiuniiifjJiant  and  T.  P.  ChtipUii,  for 
defendants  and  appellees. 

Taliapebiv),  J.  The  plaintiffd,  liviiig  at  Natc'liitoches,  Louislann,  hav- 
ing elainia  aguinat  the  defendants,  lealilenta  of  Sabine  eounty.  Texas, 
brought  this  suit  in  the  parisli  of  Sabine,  Louiaiana,  proef«ding  by  (it- 
tachinent  levied  upon  a  lot  of  mereliundiae  that  was  being  transpoTtcKl 
through  that  parish  to  the  ownera,  the  derenElnnts,  liringin  Texas.  Vori- 
OH9  exceptions  were  taken  by  the  defendants  and  the  curator  ad  hor  to 
the  nlleKod  illegality  of  tlie  piv)ceedinfrs,  mid  a  motion  was  made  to  dis- 
solve the  attachment  and  tn  dlamiafl  the  suit.  The  judge  of  the  diatriot 
court  being  recuse  I,  an  attorney  at  law  was  ai>i>ointed  judge  mJ  lux-  to 
pi^eside  and  determine  the  cose. 

The  objections  prineipally  relied  upon  tn  show  nullity  fatal  to  the  pro- 
eecdinps  in  attachment  are  two,  viz:  That  cnpipa  (if  (he  eitatioii  an<l 
attachment  were  not  served  by  the  sheriff  by  atli  sing  eoples  of  the  same 
on  the  door  of  the  room  where  the  c'ourt  in  which  tlie  suit  is  pendinj?  is 
held,  as  retjuired  by  article  251  of  tlie  C  >dc  of  Pnictiee;  that  no  1(^.1  anil 
sufBeient  attaelmient  bond  was  given. 
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The  first  of  these  exceptions  was  overruled.  The  siH;ond  was  su«- 
taiaeil  aad  the  suit  dismissed.    Tlie  plointifTs  tiav<>  appealed. 

We  eonclude  the  decision  was  properly  rondered.  It  is  shown  tbat  four 
sureties  signed  tlic  bond,  three  of  tliom  residents  of  the  parish  of  Sabine 
and  the  other  a  resident  of  the  parish  of  Nntehitoches.  It  was  properly 
objected  tliat  Ponder,  one  of  the  sureties,  who  has  his  domicile  in  the 
parish  of  Natchitoches,  Is  not  a  legal  surety,  sueh  as  the  law  requires  on 
attachment  bonds.  All  the  requirements  of  the  law,  it  has  been  often 
ruled,  must  be  rigidly  complied  with  when  resort  is  had  to  what  has  been 
characterized  ns  the  harsh  remedy  of  atta^hmcDt.  Ponder,  the  security 
tesidiog  in  the  parish  of  Natchitoches,  It  seenied  to  tbe  court  a  'ina  was 
the  only  surety  on  the  bond  that  was  solvent.  The  others,  residing  in 
the  pariah  ol  Sabine,  woi-e  not  considered  individually  or  collectively 
giMd  for  the  amount  of  the  bond.  The  evidence  introduced  on  the  sub- 
ject of  the  solvency  of  the  sureties,  in  our  opinion,  instiflea  the  conclu- 
Mona  of  the  judge  ad  lioc.     U  La.  2(!>;  1  Ad.  307;  C.  P.  245;  C,  C.  mi2. 

It  is  therefore  ordered  that  the  judgment  appealed  from  bo  adlrmed 
Tith  costs. 


JoH\-  E.  CaoxE  v.-t,  THE  CiTiZESs'  Bask  of  Loiisiasa  et  al. 

Tbojociit!aflF(Ddidn>t(itr  inndmittlncDHrolPviil.-noe  t"  pro™  thiit  iireacripllon 
had  li»en  intirruplfid  bh  tn  h  ni'jrtsnsf  not!^  Jrawa  by  plaintiff  in  Injunction, 
>Dd  thn  bill  or  oicoptlon  wan  not  well  takt^n. 

AtlT  prescriiitlnn  has  ociiuirnd,  that  in.  aftnr  a  note  lins  iKX-ome  Imrrivl  by  preserip- 
tinnot  Ave  yoa re,  parol  BvldMnc'p  ot  npr.imisi:  to  piiy  It  will  not  te  udmlttBd.be- 
i-auMof  tlf-roiairemintnof  th"  articl"  l>at.  Th"-  iinmiiMi^  to  pay  before  the  bar 
nt  oreaffription  had  oMnlnod.  Intarrnptml  the  pun-nnt  of  prescriiilion,  nnd  this 
promiao  can  b  '  proi-od  by  parol  evIJene'. 

APPEAL  from  the  Superior  District  Court,  parish  of  Orleans.  Hnw- 
tins,J.  E.  D.  Cra'ig,toT  plaintiH  and  nppeilant  B.  F.  JuHrt,«,  for 
defendant  and  appellee. 

WvLV,  J.  Plaintiff  appeals  from  the  judgment  dissolving  the  injunc- 
tton  sued  out  by  him  to  restrain  the  exeeutory  i)roceHs  obtained  by  the 
fltizens'  B:ink  on  his  mortgage  note. 

The  ground  (of  injunction  was  that  said  note  wus  barred  by  the  pre- 
scription of  five  years.  At  the  trial,  defendants  prove*!  by  two  disinter- 
csto;|  witnesses  and  other  corroborative  evidence  tliat  prescription  bad 
bwQ  interrupted. 

The  judge  did  not  err  In  admitting  pai-ol  evidence  to  prove  that  pre- 
scription had  been  iuterruptod,  and  tlie  bill  of  exeeptioTis  wiis  not  well 
takea.    Alter  preseriptlon  has  acquired,  that  is,  after  a  note  has  become 


450  SUPREME  COURT  OF  LOUISIANA, 

Crone  \a.  Citizens'  Bank. 

barred  by  proaci-iption  ot  five  yeara,  parol  (svidence  of  a  promist.'  to  pay 
it  will  not  be  admitted,  because  of  the  requirement  ot  the  a<.'.t  ot  1858. 
The  promise  to  pay  bctoro  the  bur  of  prescription  had  obtained  inter- 
rupted the  eurrunt  of  proscription,  and  this  promise  can  be  proved  by 
parol  evirleuee. 
Judgment  afllrmed. 


laCiiiti  ill  Hliiii".:  th-'  iil-!i  lit  iJTVR.TiuIiiii.  mill  ■:■  tlie  statute  of  liniitatioQS.  of  one 
>vlr.  K  "t  ii;i  ill  Iki.-  Hiii-.>  1li:f  nllr'^nl  din  cvrTj-  of  th'?  iiffensp  with  which  thu  ae- 
(•iiB^'J  Is  tliarsPilbs' thi'itlHlrii-t  uttiirftcy  atiilolher  iiulilic  authorities,  must  i>n>- 
vnil. 

By  th(!  1>!ll  i>(  i^xf  'iiiiiiim  foiini]  in  th"  r"vird  [t  aiiiicira  to  have  been  admlttitl  on 
the  pa;-t  <tt  thi-  Stnt"  tlinl  thi'  n-i-ii^i-d  wnn  talten  iutn  loaal  flustodir  lor  the  oltcnso 
obnwil.  priiir  tothp  nmt  of  Jnly.  wtt.  tinil  that  be  has  bocn  In  prison  cvor  since, 
innrr  thnil  iiiii'  yi-nr  Imviue;  IniervcniKl  li'.'twiv^n  that  date  and  Ihc  time  ot  tiling 
tliK  Informiitiiin  on  tlii' seventh  ot  Dcci-mlH-r,  irTj. 

i  PPEAL  from  the  Seventh  Judicial  District  Ck)urt,  pariah  of  Pointe- 
J\.  Cuupi'e.  flt'tcw,  J,  Crimiiial  case.  Ollfier  0.  Proi'oatij,  District  At- 
torney, and  A.  R  Field,  Attorney  General,  for  plaintiff  and  appellee.  J. 
D.  ^r.  HaraUoii  and  F.  H.  Favrar,  for  defendant  and  appellant 

Taliafeebo,  J,  Tlie  defendant  appeals  from  a  judgment  condemning- 
him  to  thirteen  years  imprisonment  at  hard  labor  in  the  Penitentiary, 

We  find  from  the  record  that  the  defendant  was  proceeded  agraJnst 
twice  by  information  and  twice  by  indictment  for  the  same  offense, 
charged  to  be  the  burglarious  breaking  into  tlie  dwelling-house  of  one 
Joseph  Moiae,  with  intent  to  murder  him  and  steal  hia  goods  and  chat- 
tels. The  accused  was  convicted  under  the  information  filed  against  him. 
on  the  fifth  of  December,  1875,  at  the  regular  term  of  the  district  court 
of  the  parish  of  Pointe  Coupee.  He  had  been  twice  before  put  on  trial 
on  the  said  ehai^e.  A  motion  was  made  to  quash  and  set  asi<le  the  in- 
formation last  filed  (iiecombor  5, 1875),  on  the  following  grounds: 

First — That  there  are  material  erasures  and  interlineations  therein, 
without  any  written  statement  that  they  were  made  prior  to  siguing 
and  filing  tlie  same. 

Second— That  the  State  can  not  prosecute  by  information  for  the 
offense  charged,  and  that  he  can  only  be  hold  to  pleail  to  such  a  ohui^u 
if  made  by  a  grand  jury. 

Third— That  the  infonuation  chaises  him  with  tlie  same  crime  with 
which  he  has  been  twice  before  charged  in  this  court,  to  wit,  "  burglary," 
once  by  indictment  filed  on  the  eleventh  December,  1874,  and  onoe  by 
information  filed  thirtieth  July,  1875.    That  the  State  can  not  detain  him 
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in  CTietody  from  time  to  time  "n  smveaaive  mtei-utod  chargos  lor  tho 
same  otTense. 

Fourth— Tliat  the  informatiuii  filed  ut  this  teriii,  to  wit,  on  tho  Bcvcntli 
DwpmbiT,  1875,  H!K>n-8  that  dt'rondiitit  hua  oncu  lii'fu  tricii,  viz:  at  tho 
Decprabcr  term,  1874,  now  attcmptitl  to  bo  revived  against  him, 

Sliould  tho  above  motion  to  quash  ho  ovorrulwi,  tbc  defemiant  pleads 
inbart5  this  prosecution:  Yirat—Antn-fiAn  acjiiit.  8ei-ond— Prosi^ription. 

The  motion  and  pleas  in  bar  were  overruied,  and  a  bill  o[  exwptlona 
taken  to  the  ruling. 

A  tiirmal  plea  of  presei'ipti^in  was  flii'ii  lulerposiug  and  pleading  in 
larof  the  prosi-cution  prcseription  and  tho  statute  of  limitations  of  one 
T«ar  sineo  the  allegeil  dine^ivoi'y  ot  tho  offense  with  whieh  lio  i»  eliarged 
by  the  distnet  attoniej'  and  other  pubtio  anthuiities,  and  therefuro  ttiat 
eaiil  prosecution  ran  not  be  hold  or  maintained  by  the  State,  oiid  J)e 
iiiovwi  to  have  tho  sanio  dismissod  with  all  o  ,Bts  in  this  belialt  expended. 

The  plea  of  prescription  must  prevail.  By  the  bill  of  exeoptiona  found 
JQ  the  record  it  appears  to  liavo  liofii  admitted  on  Uie  part  of  tlio  State 
that  the  accused  was  taken  intii  legal  custody  for  tho  offense  diai^gcd 
prior  to  the  first  of  July,  1874,  and  that  he  has  been  in  prison  ever  since, 
more  than  one  year  having  intervened  between  that  date  and  the  time 
of  flllng  the  information  on  the  seventh  of  December,  1875. 

It  is  therefore  ordered  that  the  judpnicnt  appeal eii  from  bo  annulled, 
avoiJed,ancl  revers*.'d.  It  la  tuitlier  ordered  that  the  piiwei-ulion  against 
tlie  defendant  be  dismissed. 


No.  0134. 

State  ex  rel.  Mr.s.   E.  E.   Mki-x  vs.  JriiciE  of  the  ForuTH   Distrk-t 
CofRT,  Paiiish  op  Orlkakh. 

Till' Hnlor  pravs  (iiraninDdamus  ti>  i-'iinii"!  the  dotcndnnt  tnHisn  n  juclf.'im'nt  nn 
rulp  rpndori-d  by  liim.  Tliu  judBnK'nt.  liiunK  Ihi^  nun!  ml  ut  llie  judao  n  «»h  la 
the  fluid  prri.f.'dinK.  is  the  ond  of  tho  auil  in  his  wiirl.  nnd  m  [hiTcfLiro  not  iutur- 
lopntory,  but  a  llnal  one.  whieii  la  rpiiuirtid  [i>  Lc  alsimd. 

iPPUCATION  for  a  mandamus  against  tho  the  Jmige  of  tiie  Fourth 
IMstrict  Court,  jmriah  of  Orleans.    J.  J.  Foley,  fi.T  relator.    Judge 
LijikIi,  respondent,  (»i  jir'/iu-ia  piTruma. 

LmELiso,  C.  J.  Tho  relator  prays  for  a  mandamus  to  eompel  the  do- 
tCTidant  to  sign  a  judgment  rendered  by  him  imder  the  following  circum- 
stances; 

Mrs.  V.  Burk,  testamontarj'  executrix,  took  a  rule  against  tho  sheriff 
to  compel  him  to  put  her  in  possession  of  certain  real  property  whioli 
baJ  been  sold  by  the  sherift    Mra,  liens,  with  leave  of  tho   court, 
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intervened  in  the  suit  and  opposed  the  application  of  Mrs.  Burlc,  testa- 
mentary executrix.  There  was  a  judgment  in  favor  of  the  plaintiiriatiie 
rule,  and  the  relator  wants  the  judge  to  sign  that  judgmeat  so  that  she 
may  appeal. 

The  judge's  answer,  in  substance,  is  that  there  is  no  necessity  for  his 
signature,  as  it  is  only  an  interlocutory  order. 

We  think  otherwise.  The  judgment  rendered  on  the  rule  is  the  flnoi 
act  of  the  judge  a  quo  in  the  said  proceeding;  it  is  the  end  of  the  suit  in 
his  court,  and  is  thereforo  a  flnal  judgment,  which  ie  required  to  be 
signed. 

It  is  therefoi"e  ordered  that  the  mandamus  be  made  peremptory. 


Is  THE  Matter  of  M.\rv  Ann  King,  Wife  of  H.  W.  Kino,  vs.  Juhs  P, 

T.AIRIS    EI   -IL. 

Tba  judBoot  tlio  coui-t  boluw  was  uniiueatlonably  right  la  admlttiEut  tfao  tcstlmouyol 
Armitmnti.  one  ol  tho  subscribiuii  wltnt-Bflen  tn  tho  will  In  controvL-rsy.  Kudvu- 
ptttii-c  wllla  by  public  act.  in  order  that  their  execution  may  be  ordered,  do  not 
require  to  be  proved;  (or  that  purpoaetlieymftke  full  proiir  of  themselvee.  Bat 
to  Bay  that,  after  boins  proved,  they  ciiu  only  be  Bttaekt-d  u[ion  the  ground  ol 
foreery.  ia  toaay  thnt  the  forma  of  theau  inetrumunta.ttlilch  ore  8si.Tamental.can 
never  be  iofjulred  Into. 

If  article  157S  of  tho  Code  be  applied  to  the  Instrument  In  evidcoce.  it  will  folloT  that 
tbo  reiiuirementB  of  tho  law  wore  not  compiled  with,  and  that  It  is  therefore  nail 
ns  a  nuni-upallve  will  by  public  ai^. 

The  froreii  irrbal  of  the  notary  shoe's  that  the  inatrument  waa  drawn  up  in  the 
presenee  of  three  witneHses.  The  nuncupative  testament  under  private  bIbiu- 
ture  must  be  written  by  the  tentntor  himself  or  by  any  other  porson  from  hli> 


dletotioQ,  or  even  by  one  of  the  witnesses.  In  presence  of  five 

!  wilneaaes  rcsidlnit 

in  the  plaeo  where  the  will  is  received,  or  of  seven  witnesseH 

.  residlneoutofthe 

piaee.  or  it  will  aufflae  if.  in  the  presenee  ot  the  BBUie  iiuroh 

er  of  witneaat^.  the 

testator  presents  the  paper  on  which  he  has  written  bis  tesln 

mentor  caused  it  to 

be  written  out  of  their  presence.  deerlarinK  to  them  that  that 

p»per  eontalna  hia 

laatwill. 

.  Is  evident  that  the  will  In  quostfoo  Is  neither  vnlld  as  a  will  by  public  act.  nor  by 

private  act. 

APPE.4L  from  tho  Second  District  Court,  paiish  ot  Orleans,  Tistot,  3. 
Beiitlni-k  Egan,  for  pli^ntitT  and  appellee.  Charles  Loiiqtie  and  Ju- 
Uen  Michel,  curators  ad  hoc,  for  defendants  and  appellants. 

MoROAS,  J.  This  suit  is  Instituted  by  one  of  the  legal  heirs  of  John 
Martin  to  annul  a  nuncupative  will  by  public  act,  alleged  to  have  been 
mode  by  him,  and  which  has  been  admitted  to  probate 

The  defendants  answer  by  denying  that  plaintiff  is  the  heir  at  law  of 
John  Martin  ;  they  deny  that  the  will  is  invalid ;  and  aver  that  even  If 
the  some  is  not  good  ns  a  nuncupative  will  by  public  act,  it  la  valid  under 
the  form  of  a  private  act. 
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That  the  plaintiff  is  a  legal  heir  of  the  testator  is  estiibliaheiJ. 

The  will  recites  that  befoi-e  the  notary  and  in  the  presence  o(  Iho  wit- 
neasee  thereinafter  named,  perBonally  came  and  appeared  John  Martin, 
of  this  city,  a  person  of  lawful  age,  ot  sound  mind  and  memory,  who 
expressed  to  me.  notacy,  his  desire  to  make  hia  lost  wiil  and  testament, 
and  where  at  his  request  and  at  his  dictation,  and  within  the  presence 
and  hearing  of  Andrew  J.  Armstrong,  Charles  D.  Stewart,  and  James  F. 
Griffen,  witnesses  of  lawful  ago,  and  residing  in  this  city,  the  foUoivinff 
htnirumeiit  icfw  written  by  me,  notary,  ainldniared  by  the  said  John  Mar- 
tin to  be  his  last  will  and  testament. 

The  testimony  of  Andrew  3.  Armstrong  shows  that  he  wrote  the  will 
of  John  Martin ;  that  the  one  filed  in  court  is  a  copy  ot  tlie  original 
written  by  himself :  that  he  was  one  of  the  subscribing  witnesses  to  the 
will ;  and  tha"  no  part  ot  it  was  written  by  the  notary. 

"  The  nuncupative  testament  by  public  act  must  be  received  by  a  no- 
tary public  in  presence  of  three  witnesses  residing  in  the  place  where  the 
will  is  executed,  or  of  five  witnesses  not  residing  in  the  place.  It  must 
be  dictated  by  the  testator,  and  written  by  the  notary,  as  dictated.  It 
must  be  read  to  the  testator  in  presence  ot  the  witnesses.  Express  men- 
tion is  to  be  toade  of  the  wh'ile,  observing  that  all  those  lormalities  must 
be  fulfliled  at  one  time,  without  interruption,  and  without  turning  aside 
to  other  acta."    R  C.  C.  1578. 

Defendants  objected  to  the  reception  of  the  evidence  ot  Armstrong, 
aoi)  rely  in  support  ot  their  objection  upon  the  ltJ47th  article  ot  thcCivU 
Code,  which  declares  that  "nuncupative  testaments  received  by  public 
acts  do  not  require  to  be  proved  that  their  execution  may  be  ordered  ; 
tbey  are  full  proof  of  thomaelvee,  unless  they  are  alleged  to  be  forged." 
Hie  judge  of  the  district  court  was  unquestionably  right  in  admitting 
the  testimony.  Nuncupative  wills  by  public  act,  that  their  execution  may 
be  ordered,  do  not  require  to  be  proved;  for  that  purpose  they  make  full 
proof  of  themselves.  But  to  say  that  after  being  proved  they  can  only 
be  attacked  upon  the  ground  ot  forgery  is  to  say  that  the  forms  of  these 
iDstruments,  which  are  sacramental,  can  never  be  inquired  into. 

It  we  apply  to  the  instrument  before  us  the  article  1578  of  the  Code,  as 
we  must,  it  follows  that  the  requirements  of  the  law  were  not  complied, 
with,  and  that  it  is  therefore  null  as  a  nuncupative  will  by  public  act. 

Bat  defendants  aver  that  if  not  good  as  a  public  act.  It  is  valid  under 
the  form  of  a  private  act  The  process  verbal  of  the  notary  shows  that 
the  ioBtrument  was  drawn  up  in  the  presence  of  three  witnesses.  The 
QuneupatiTe  testament  under  private  signature  must  be  written  by  the 
testator  himself,  or  by  any  other  person  from  his  dictation,  or  even  by 
one  ot  the  witnesses.  In  presence  of  five  witnesses  residing  where  the  will 
is  received,  or  of  se^'en  witnesses  residing  out  of  the  place ;  or  it  will 
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suffice  if,  in  the  presence  of  the  same  number  of  witnesses,  the  testator 
presents  the  paper  on  which  he  has  written  his  testwuent,  or  caused  it  to 
be  written  out  of  their  presence,  declaring  to  them  that  that  paper  con- 
tains hia  last  ^vUl    C.  C.  1581. 

It  is  evident  that  the  will  ia  question  is  neither  valid  as  a  will  by  public 
nor  by  private  aot. 

Judgment  affirmed. 


MrtK.  P.  Zimmerman  vs.  D.  M.  Finn. 

This  is  un  uztion  to  annul  n  Riilc  nnil  transfer  cif  ii  larK''  nnr]  valunbli?  lot  ut  sikkIh 
mndo.os  aUcifml,  bv  CiinHtnut  H,  ZImmcrmitn.  viw.  in  ni-»n<iltli>n  of  Jnixilveucy. 
PHSB4KI  over  In  the  dcti'Dilnnt  snld  Koods  and  cltarla  t-ir  the  purnonn  ol  frnudu- 
lontly  ffiving  him  Had  c>tb(<rB,  i>t  ttie  innolvent'H  creditors,  nn  anduc  advantoee 
over  Dlnin  tiff  and  other*  to  whom  he  wbh  aleo  InrKPlj'  indelHed. 

It  HCpmB  dear  that  thnDlainllff  doc3n«to;;uiiFaT)"iti'iii  w:iich  ennbli'ihurtn  in- 
Btilute  this  aetinn.  Her  own  debt  is  ualiquidntod.  Tlio  allcxed  fraudulent 
vendor  and  trUuHfcrrer.  C.  H.  Zimmornian.  in  nut  mndo  a  party;  it  i)*  notalleeed 
in  the  petitiou  that  there  is  not  property  enough  of  thu  debtor  left  to  i)b>-  the 
plain  ti  ITS  clafm. 

APPEAL  from  tlio  Superior  District  Court,  parish  of  OricaitB.  Hmr- 
kinx,  J.  James  H.  Graver  and  Lyman  Harding,  for  plaintiff  and 
appellant.    Kennard,  Howe  £  Prejitinn,  for  defendant  and  appellee, 

Taliifebro,  J.  This  is  an  action  to  annul  an  act  of  sale  and  transfer 
of  a  largo  and  valuable  tot  of  goods,  made,  as  allied,  by  Constant  H. 
Zimmerman,  an  extensive  dealer  In  eostly  jewelry,  diamonds,  etc.,  who, 
iu  a  condition  of  insolvency,  passed  over  to  the  defendant  the  goodsand 
effects  aforesaid  tor  the  purpose  c-t  fraudulently  giving  to  him  and  oth- 
ers of  the  insolvent's  ci^editors  an  undue  advantage  over  the  plaintiff 
and  others  to  whom  he  was  also  largely  indebted.  The  plaintiff  prayed 
for  nn  injunction  to  i-estrain  defendant  from  selling  or  disposing  of  the 
goods  sorepciverl  by  him  from  the  said  C.  H.  Zimmerman. 

The  defendant  filed  the  following  exceptions  : 

Firsl^-TLat  the  pretended  claim  by  plaintilT  against  C.  H.  Zimmerman 
has  not  been  liquidated  by  a  judgment,  nor  has  cKceptcr  been  made  a 
party  to  any  suit  instituted  tor  the  purpose  of  liquidating  said  claim. 

Second --That  it  does  not  appear  by  the  petition  that  there  is  not 
sufficient  property  of  C.  H.  Zimmerman  other  than  that  transferred  to 
the  creditors  represented  by  the  excopter  to  pay  the  debt  claimed  to  be 
due  to  plaintiff. 

Third — That  the  petition  does  not  allege  that  the  claim  sued  on  ac- 
crued prior  to  the  transfer  sought  to  be  annulled. 
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Fourth— That  the  parties  to  the  said  transfer  are  not  made  parties  to 
this  suit 

Fifth— TliBt  if  it  were  true  that  the  transfer  of  property  mode  by  C.  H. 
Zimmerman  desctibef)  in  tho  petition  was  null  and  void  and  of  no  effect, 
the  said  property  involved  in  this  litigation  would  belong  to  the  euwes- 
aon  of  said  C.  H.  Zimmerman,  who  departed  this  life  in  the  eity  of  New 
Orleans  prior  to  the  institution  of  this  suit,  aa  plaintiff  well  knew,  and 
said  property  should  be  dealt  with  by  and  in  the  Second  District  Court 
tor  the  parish  of  Orleans,  and  defendant  pleads  to  the  Jurisdiction  of  this 
hoDorable  court  and  prays  ttiat  these  eiceptions  be  maintained  and  the 
plaiutift's  demand  dismissed. 

The  exceptions  were  sustained  and  the  suit  dismissed.  From  this 
judgTuent  plaintiff  has  appealed. 

We  think  the  judgment  was  properly  rendered.  It  seems  clear  that 
the  plaintiff  does  not  occupy  a  position  which  enables  hor  to  institute  this 
action.  Her  own  debt  is  unliquidated.  The  alleged  fraudulent  vendor  or 
transferrer,  C.  H.  Zimmerman,  is  not  made  a  party  ;  it  is  not  alleged  in 
the  petition  that  there  ia  not  property  enough  of  tho  debtor  left  to  pay 
the  plaintiff's  claim.  Civil  Code,  article  1972  (19C7)  and  article  1971  (199fi|; 
1  Rob.  526;  8  An.  386. 

It  ia  therefore  ordered  that  tlie  'judgment  nppenled  from  be  afflrmed 
with  costs. 

Bebearing  refused. 


Lace^'  &  BuTLEit  va.  Police  Jiry  iw  the  Parwm  of  St.  BF.nn.iBn. 

Thi'  rmploympnt  of  plnintitTa  to  rlRtfncl  a  tiult  asalnnt  tho  iinrlsb  of  Kt.  Borntircl  wnn 
tbe  crcntlon  of  n  dpbt.  find  no  pruvlston  was  niadu  fur  tho  payment  thom<(.  Tho 
contract  was  thnrefore  Invalid.  UD<lnr  wii'ttiin  aTiw.  Krvlacd  Htatutnn.  But  as  the 
ilctendaat.  nnalnat  whom  judgment  was  uivfn.  ncfthi-r  a|>|)ealcit  nor  nuHWCrnil 
thp  nppcul  prayiDK  an  amondnient  of  tbe  juilffmcnt.  tho  judKiiicnt  iuiihI  be 
nlllrmed. 

TiM'miaeHt  in  the  brief  tornn  ami-admi'Tit  of  th"  jii.lcmfnt  so  n»  to  rpj.".'!  the  d»- 
maadof  i>]almilTB  irill  not  bf  noliTd.  rh™linK«  cnii  not  hu  mode  tn  a  brlM  or 
aniumont  of  counsel. 

APPEAL  from  the  Second  Judicial  District  Court,  parish  of  St.  Ber- 
nard. I^rdee,  J.  Jury  trial.  Lacrij  d-  Biithn;  persi.nally,  plaintiffs 
and  appellants.  P,  P.  Cnnt)U,  Paiiili  Attorney,  for  defendant  and  ap- 
pellee. 

Wn.r,  J.  Plaintiffs  sued  the  palish  of  St.  Bernard  for  twenty-8e%-en 
hundred  .dollars,  the  alleged  value  of  their  soiA-iccs  as  attorneys  at  law 
B  defending  a  suit  for  said  parish.    Thoy  recovered  a  judgment,  on  the 
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verdict  of  a  jury,  for  eighteen  hundred  dollnre,  aad,  being  dissaUafled  ' 
therewith,  they  appealed.    The  defendant  did  not  appeal. 

"The  police  jurtes  of  the  eeveml  parishes  and  the  conslituted  authori- 
ties of  iDcorporaled  towns  and  cities  in  tliis  State  shall  not  hercafttr 
hnvB  power  to  contract  any  debt  or  pecuniary  liability  without  ftilly  pro- 
viding in  the  ordinanee  creating  the  debt  the  means  of  paying  the  prin- 
cipal and  interest  of  the  debt  so  contracted."  Revised  Statutes,  sectiuD 
2786. 

The  cuiploymeiit  of  plaintiffs  to  dolond  the  suit  agolDst  the  parish  was 
the  creation  of  a  debt,  and  no  provision  was  made  for  the  payment 
thereof.  The  contract  was,  therefore,  invalid.  But  as  the  defendant 
neither  appealed  nor  answered  the  appeal  praying  an  amondu'.eut  of  tho 
judgment  in  its  favor,  the  judgment  must  be  afflrmod. 

The  request  in  the  brief  for  an  ainendment  of  the  judgment  so  as  to 
reject  tho  demand  of  plauitiff  will  not  be  noticeJ.  Pleadings  can  not  bo 
made  in  a  brief  or  argument  of  counsel. 

Judgment  affirmed. 


No.  4721. 
E,  HiEKTAND  VS.  THE  Cfte  of  Sew  Obleasb, 

BjrKRrtionnveof  nrt  No.  its  of  (ho  nrta  of  insft  tho  nwiBtnnt  eltr  nttornnj-  wna  en- 
titled to  rccovor  flvi'  i)fr  t'ont  i?omaii8»i<niB  on  iuacnioulB  when  tho  aiDounts 
thoreot  hnvo  bai'U  ci>]li:fteJ  tind  n  "tunllv  imiU  inti)  th'-  Irtfoaurv.  On  un-vllei-tpil 
judKnionls  tor  taxes  plnintitl  is  not,  tliPretoro.  eiititlf^  to  rp-'oi-er  th?  cnmniin- 
RlonB  ho  olaims. 

I'luintifT  is  not  ontltled  to  e  imraisaious  on  (lie  bills  (or  city  Hopnses  f.ilh»rteU  by  t  lir- 
oltr  traasuror  stibflcijucnt  to  tlio  (Iret  dny  of  Febriinry,  li^*,  osaumlnic  that  on 
that  day  it  Ix'onmo  tho  duty  of  Iho  city  tronBHr<-r.  nndor  the  i-hartcr  of  IRSB.  to 
turn  ovor  to  him  hrIiI  bills  fi^r  <K>ll>^t<on.  Ah  plttintlll  did  not  perform  any  ser- 
viPOH.  ho  is  not  onlillod  to  rem  u  no  ration. 

APPEAL  from  the  Sujwrior  District  Court,  parish  of  Orleans.  L>'aii- 
mont,  judge  of  the  Fifth  District  Court,  where  tho  caae  wna  tried 
and  judgment  rendered  before  being  transferred  to  the  Superior  District 
Court,  which  granted  the  appeal.  John  ff.  Isley  and  A.  tt-  W.  Voorhiett, 
for  plaintiff  and  appellee,    B.  F.  Jonaa,  tor  defendant  nod  appellant. 

Wyly,  J.  Plaintiff  sues  tiio  defendant  for  826,750,  the  amount  of  com- 
nussions  he  alie^^  the  city  owes  him  as  assistant  city  attorney  In  1868 
on  certain  judgments  for  tases  which  remain  uncollected;  also,  tho 
amount  of  his  commiseionB  on  certain  bills  for  licenses  which  the  city 
treasurer  ret^ned  In  hia  hands  after  the  first  day  of  February,  1868,  anri 
collected  between  stdd  date  and  the  first  day  of  July  thereafter. 

The  case  was  tried  in  the  Fifth  District  Court  before  it  wag  traosferred 
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to  the  Superior  District  Court,  and  the  result  wos  u  judgment  for  plain- 
tiff for  325,C11  76.    Defendant  appealed. 

■  By  secUon  five  of  act  No.  175  of  tlie  aotB  of  1869  the  assistant  city 
Attorney  wob  entitled  to  recover  five  per  cent  commission  on  judgments 
when  th^amountfl  thereof  have  been  ooHected  and  a<rtuaUy  paid  into  the 
treasury'-  18  An.  666.  On  uncollected  judgmentH  for  taxes  plaintiff 
is  not,  therefore,  entitled  to  recover  the  coramisaions  claimed. 

FhiiaUfr  is  not  entitled  bo  C(.>m missions  on  the  bills  for  city  licensee  col- 
[ei'ted  by  the  city  treasurer  subsequent  to  the  first  day  of  February, 
1868,  oasiimiug  that  on  that  day  it  became  the 'hit y  of  the  city  troaaurer, 
uniler  the  charter  of  1856,  to  turn  over  to  him  said  bills  tor  i'i>lle^-tioii. 
Aa  plaiuUff  did  not  perform  the  sorviw-^,  he  is  not  entitled  to  remuneia- 

It  is  therefore  ordered  that  the  judgment  herein  be  annulled,  and  that 
plaiatiCTs  demand  be  rejected  witli  custa  of  both  eourt.y. 
Rehearing  refused. 


ErtiF.siE  MARioNSF..\rx  vs.  .IoH\  A.  DARDESSr. 

Blwfii'irtcnilei-kli'abvlbiB''nu«tlmtth"oiilyrmHiili'inwlii'--hi'iiiil"'  iiiisrrliii 
i]  «[>i«ii1  froiii  an  rirder  of  sulzuri-  imd  hhI"  is  wlit'tlirr  llii^  pvidom  ■  iiiithiii-ixud 
lie.fin(o(  thcjudice. 

ipeam  inthiH  lasbinnttbut  the  unthontie  )irorit  wliirh  authoriziM  the JIul  of  Ihu 
]i1bi>  a  u'l'i  Ih  ku  n^t  imtmrtfuK  a  eontcmiiiin  of  juilempot :  Hnd  when  thi'  a|>i<li- 
»tiDn(smnil"tifi'r<"*lo»ein  thenameot  tUi- i-n-rtltor.  or 'if  h  Lb  hei  [■«  or  mi<'ii'8- 
ii'D.only  thia  i)ni->f  in  reijuired  toanthorixu  ttifiinler.  .\sth>>law  im*  not  re- 
uipH  ii.  liiis'-'iurt  p'unnot  ii<;r'-c'ivi:nnyK0.)dreii3im  why  iinrotlii'i-  iini.itsliould 
t'  Jcmandi-d. 

duhl :  Imt  should  tlnTc  Im:  niiy 


iPPEAL  from  the  Fifth  Judicial  District  Court,  parish  of  Ibcr^^lIe. 
Dewing,  J.  George  Waileg,  for  plaintiff  and  api)ellec.  llnnvie  £ 
Pope,  fur  defendant  and  appellant. 

LrDEuso,  C.  J.  This  is  an  appeal  from  an  order  of  seizure  and  sale. 
It  has  been  often  decided  by  thLs  court  that  the  only  (luestion  whii-h  can 
be  raised  in  such  an  appeal  is  whether  the  evidence  authorized  the  Jiitl  of 
(he  judge,  '^as  the  judge  a  qwy  authorized  to  grant  the  order  of  seizure 
and  sale  in  this  cose  ? 

The  plaintiff  represents  that  she  is  the  natural  tutrix  of  the  minor  heir 
of  her  husband,  in  whose  favor  the  mortgage  was  exeeuted  by  the  dc- 
iMdant,  and  she  prays  for  an  order  of  seizure  and  aide,  etc.  Accom- 
panying the  petition  is  an  authentic  act  of  mortgage  in  favor  o(  the  father 
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of  the  minor  aforesaid,  and  the  obligation  of  the  defendant  secured  by 
the  mortgage,  which  is  not  indorsed. 

The  Code  of  Practice  declares  that  "  executory  process  can  only  be  re- 
sorted to  in  the  following  cases:  when  the  eredilor'a  right  arises  from  an 
act  importing  a  confession  of  judgment,  and  which  contains  a.  privilege 
or  mortgage  in  his  favor."  732.  "An  act  ia  said  to  import  a  confession 
of  judgment  in  matters  ol  privilege  and  mortgage  wlien  it  ia  passed  be- 
fore a  notary  public,  or  other  officer  fulfilling  the  same  functions,  in  the 
presence  ot  two  witnoases,  and  the  debtor  has  declared  or  acknowledged 
the  debt  for  which  hegives  the  privilege  or  mortgage."  733.  "When  the 
creditor  is  possessed  of  such  an  act,  he  may  proceed  against  his  debtor 
or  his  heirs,  by  causing  the  property  subject  to  the  p:ivilege  or  mortgage 
to  be  seized  and  sold  on  a  eiraple  petition,"  etc    73t 

Thus  it  appears  that  the  authentic  proof  which  authorizes  the  jJ/if  ot 
the  judge  a  quo  ia  the  act  importing  a  confesaion  of  judgment,  and  when 
the  application  is  made  to  foreclose  in  the  name  of  the  creditor  or  his  * 
heirs  or  succession,  only  this  proof  is  required  to  authorize  the  frdcr. 
The  law  does  not  require  any  other  proof,  and  we  can  not  perceive  any 
go^d  reason  why  any  other  proof  should  be  required.  Surely  the  de- 
fendant will  be  protected  if  he  pays  the  debt,  but  shoiild  thore  be  any 
possible  objection  to  permitting  the  plaintiff  fi-om  proceeding  to  collect 
the  debt,  the  objection  should  be  urged  in  an  injunction  suit,  and  not  in 
an  appeal  from  the  order  ot  seizure  and  sale. 

It  is  therefore  ordered  that  the  judgment  bo  afllnned  with  coats  of  ap- 
peal. 

Rehearing  rttused. 

Howti.L,  J.,  di^neiitiiig.  It  is  well  settled  that  a  party  must  conform 
strictly  to  the  requirements  of  the  law  in  cxecutoiy  proceedings,  and 
must  show  authentic  evidence  of  tlie  right  to  the  writ.  One  of  the  ele- 
ments of  that  is  the  ownership  of  the  claim— tlio  note  and  rnorlgage. 
TVherc  a  note  ia  not  indoraed  by  the  payee,  there  must  be  authentic  evi- 
dence of  its  transfer  eilhor  of  the  ownership,  or  the  representative  ca- 
pacity of  the  jmity  resorting  to  the  executory  process.  In  this  case  the 
pUiintifC  alleges  that  she  is  acting  as  tutrix  in  enforcing  a  mortgage  se- 
curing a  note  drawn  to  the  order  of  F.  Norheit  Marionneaux,  but  not 
bidorsed  by  him.  The  act  of  mortgage  pi-oduced  by  her  recites  that  thp 
notes  identlHcd  therewith  arc  indorsed.  Under  these  circumstances,  I 
do  not  think  the  plaintifTs  right  to  the  writ  is  established.  In  the  caec 
of  Ijindry  vs.  Luudry,  12  An.  I(i7,  it  was  held  that  authentic  oildenoo  ot 
plaintifTs  ap]njiutment  art  administrator  was  essential  to  authorize  the 
issuing  of  (he  wiit  of  sei/.urc  onil  sale,  nud  in  Rice  vs.  Da%-is,  14  An.  435, 
it  wiia  said  to  bo  unnecessary,  because  there  was  authentic  evidence  ot 
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the  indorsemeat,  aoci  in  this  respect  the  case  differed  from  that  of  Lan- 
dry V9.  Landry,  12  An.  167. 

Iq  all  the  cases  where  the  writ  has  been  allowed  to  persons  in  repre- 
sentative capacity  without  evidenoi.'  thereof  there  was  evidence  of  the 
indorsement  of  the  notee. 

I  think  plaintiff  in  this  case  has  not  brought  herself  within  the  strict 
requirements  of  the  law  in  regard  to  executory  process,  and  therefore 
must  dissent 

Mr.  Justice  Wyly  concurs  In  this  dissenting  opinion. 


B.iRBoiv  &  Pope  vs.  Tlorence  A.  Brows,  Aumisistbatris. 

Cnderth? settled iurUpnideuce  of  the  State  t lie  motJen  to  cllamiitH  the  npiienl  ean 
not  pm'Hil.  '  Tbere  van.  la  thU  fnfltAm'c,  nu  nbitnilunmcat  of  the  nppi'Kl.ns  lliat 
Eranted  undpr  the  flrat  nrdt'r  vrns  duvv-t  \ietleHod: 

TbeBtotementsot  an  oseDt.  vhtme  aiKary  ia  shown,  itrc  nut  hoarsny:  andtheproot 
'it  the  ajten'')- to  employ  eounsnl  wni  ailniiHiibli'.  altlnniKh  tho  atrency  wii«  not 
alleged.  Thecmiiloympnt  was  nlleKnil,  nnilthc;  mnili-of  ItwaBnotesseiitinl.  The 
ansnter.  it  may  b»  remarlce<l,  dla^losud.  whilp  il  di'niod.  the  nsency. 

APPEAL  from  the  Fifth  Judicial  District  Court,  parish  of  Iberville. 
Deichig,  J.  BaiTow  £  Pope,  personally,  and  W.  B.  Eobcrtniiii,  for 
ptaintiffo  and  appellees.  C.  O.  Laiiee  and  Samm-1  Mattlietc.%  for  defcnd- 
HDt  and  appellant 

Howell,  J.  The  defendant  has  appealed  Irom  a  judgment  in  favor  of 
piaintif&  for  two  thousand  dollars  for  professional  eer^-ioos  in  several 
cases.    The  plaintiffe  ask  an  amendment  of  the  judgment. 

The  appellant  calls  our  attention  to  three  bills  of  exception  taken  to 
the  admission  of  evidence.  The  rulings  were  corrci't  The  statements 
of  an  agent,  whose  agency  is  shown,  are  not  hearsay.  And  the  proof  of 
the  agency  to  employ  eoimsel  was  admissible,  although  the  ageniy  was 
not  alle^'d.  The  employment  was  alleged,  and  the  mode  of  it  was  not 
Mseutial.  The  answer,  it  may  be  remarked,  disclosed,  while  it  denied, 
the  ^eney. 

An  examination  of  the  evidence  satisfies  us  that  the  judge  a  quo  has 
ilone  justice  bctwen  the  parties.  The  fact  that  the  plaintiffs  represented 
'■ther  parties  in  eacli  of  the  suits,  e.tccpt  one,  mEikes  tho  amount  allowed 
ri^asonable  for  all. 

Wf  think  it  necessarj-  to  say  in  reference  to  the  motion  to  ilismise, 
that  under  the  settled  juriypnidence  of  this  court  there  was  no  aban- 
donment of  the  appeal,  as  that  grunted  under  the  first  order  was  never 
perfect  ed. 

It  is  therefore  ordered  that  the  motion  to  dismiss  be  denied,  and  that 
the  judgment  appealed  from  be  affirmed  with  costs. 


|1^ 
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St.ite  of  Lorisi.iSA  vs.  Biceard  Taylor. 

Thia  suit  was  ioatltutcd  by  the  Attorney  GeDcrnl  to  annul  the  U'BBe  of  tlio  Now  Cnnsl 
and  aDpurtPoautt^B.  i)ari8h  of  OrlejinH.  mailo  to  lliPhard  Taylor  in  li«*,  lur  rlf- 
l«on  years,  and  reiiiver  the  unpaid  rent,  on  the  ground  that  tlio  ^PiB^■^!  haH  [ail«d 
to  eofiiply  Willi  the  ti^rms  of  the  lease.  The  answer  of  defendant  contains  f-fo- 
eral  and  special  dfnluhi  and  the  averment  that  all  hlx  oblicutions  in  tb> 
prenilsoH  arise  under  his  eontraet  with  the  Htate.  as  moililled  and  amuadcd  by 
the  statutes  of  liWT  and  itnii.  and  as  interprMad  by  the  Legislature  ol  the  Ktatc. 
In  the  suit  of  CharliiB  riinc,  KeeciTOr,  vs.  Hiehard  Taylor,  tlie  Ktale  Intervi^ned,  nl- 
leKlne  that  tho  riKiita  ut  said  Taylor  undnr  said  notarial  act  of  leaai'  of  flflh  et 
Marob,  lH6e,  no  loni.'er  existed  as  thr-reln  provided,  but  have  been  materially 
jnodlfled  and  altt'red  by  the  act  No.  lis  of  ine;  and  No.  n-i  of  l«^o.  and  oxscrtine 
the  bindlnK  foriT  and  operation  of  said  acts  to  protei^  thi'  rlubtsut  tho  Stale  ia 
relation  to  the  said  canal,  t'tc..  and  suecoeded  in  her  dnmand.  Havinv  <l>'lilD:r- 
ately  and  solemnly  Invoked  tho  HlatUtcs  whpu  ahe  eoQHti)<:rcd  (hem  eMiential  10 
the  proteetion  and  prcaervotlon  of  lier  rlithts  under  Ibii  'iiutraels  with  the  de- 
fendant now  in  iiucsllon.  she  [n  catopiiod  from  assalllDK  them  or  deny! nK  tlieir 
validltywhen  bUc  may  think  horintercstn  aatotheaamo  riKhtit  may  rdiaire  it. 

The  Htate  Is  bound  by  her  judicial  pleadines  and  admisslona.  the  same  n»>  iirjvatf 
persons,  and  ia  cntltleil  to  no  areater  rluht  or  immunitr  na  n  lltl^nint  than  ther 
are.  The  doetrine  of  eBtoj)pel  applies  to  the  Slate  just  as  it  does  to  Individuals. 
The  plea  in  thin  ri'sppct  in  not  ren  ailjmlirala.  but  estoppel,  and  should  liftiv  lieea 
maintained:  and eonBenuently  the  BUtte  can  not  be  heard  in  Ihin  ai-tion  Mdi-ay 
tho  eonstltutionallly  of  these  two  statutes,  the  vali<iity  and  benelltH  cif  whleh  ihe 
has  heretofore  Invoked. 

As  to  the  I'xeeption  of  there  bcin»f  no  causn  of  actirm.  tills  plea  is  not  iileiitieal  with 
nor  does  It  Involve  that  of  Ineonslstentand  eontraJlclory  allccntl<)n»,  or  that  >>( 
vaeue  and  InaufHeient  allesations.  A  caumi  of  action  la  net  out  in  the  petlUun. 
although  the  eharKes  may  bi!  vnKuu  and  iueoiuiigtent. 

From  the  timorot  the  Htalut™  and  itontruclM  and  tho  incleflnlte  stii-nlalion  in  rcls- 
tlon  to  the  exle^iHion  of  the  wharves  to  niniliirne  Etrecl,  and  eapeelnll>-  the  fac: 
that  it  waHto  depend  on  the  demand.t  of  ennimeree,  and  Is  not  a  sjii'i'ifli'.  Died 
condition  as  to  time,  this  ouit  ean  not  justly  hold  the  failure,  as  yet.  lu  I'ouslnul 
son.e  nine  hundred  feet  of  new  wbarveaon  eaeb  side  of  tho  eanal.  sui'h  a  nmh'- 
rial  part  of  tho  contract  of  lease  on  to  l>e  a  eause  unilnr  the  cireiimstanecs  lo  an- 
nul tlie  contract  at  this  time.  The  obUvution  still  uxiats  to  tonstruet  the  wharves 
whennver  the  trade  reaulren  It:  and  the  State  or  thos.'  InterestiHl  can  deoinnd 
their  construction  on  such  eontluKOUcy. 

The  aetKo.  UN  of  IHOT  reiiuircd  three  tarfce  basins  with  wharves  aiMU  ad  lliem  ;  ai-t 
So.  (12  of  1ST0  enuets  that  in  lieu  and  instead  of  the  thivn  basins  heretolnrc  pro- 
vided tor  by  e.'clatinff  law.  the  lessee  of  tho  New  Canal  ia  hcrcliy  riiiuir'd  and 
directed  to  din  and  eonslruct  sixteen  basins,  each  not  less  than  two  hundred 
feet  in  lonttth.  with  a  width  of  one  hundred  and  fltty  Icvt,  nieasunnl  from  the 
west  bank  of  said  canal. 

Till!  onitineers  appointed  by  the  court  n  ana  to  examine  the  eanal  and  report  its 
meiitfurement.  eondltli>n.t!te..  found.only  nine  basins,  but  their  aci^n'ttuti!  dlmen- 
»ioDSQi|ual  those  ut  the  sixteen  proserlbedby  the  statuto,  and  as  taelliticriof  that 
deseriplion  needful  lo  commerce  were  the  object,  and  as  the  amount  ol  such  fa- 
cilities desiftnatcd  by  the  statutes  has  been  turnished,  and  it  is  not  pn'tendeil 
that  commerce  is  suttCrlnK  or  impeded,  this  court  itoubtB  whether  there  is  Bood 
eround  torannulllnit  the  lease,  simply  because  the  basins  have  not  bcea  kept 
separate  and  distim-t  Irom  eueh  other.  It  can  not  be  seen  that  the  State  or  the 
lnti:restaot  comuien-c  have  iHfen  iiiiur<'d  or  the  spirit  of  the  contract  riolalcJ  in 
n  material  part  in  this  rcHpcct. 

Under  tho  circumstances  of  the  casoasitPpenrInK  in  the  record  before  this  "ouit  the 
conclusion  is  that  the  lessee  is  sufllcleolly  prutci'tcil  a«ainst  (be  annulment  of 
his  lease  in  tble  suit. 
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APPEAL  from  the  Superior  District  Court,  parish  of  Orleana.  Haic- 
klm,  J.  Jury  trial.  A.  P.  I\eld,  Attorney  General,  J.  B.  Cotton,  and 
J.  Q.  A.  Fellmcs,  tor  plaintiS  and  appellant  Kennanl,  Hoti-e  £  PrentiM 
and  Wdliam  S.  Hunt,  for  defendant  and  appellee. 

Hon'ELL,  J.  This  suit  was  iuatituted  by  the  Attorney  General  in  Au- 
gust, 1873,  to  aonul  the  lease  to  Richard  Taylor  of  the  New  Canal  and 
appurtenances  in  1866,  for  fifteen  years,  and  recover  the  unpaid  rent,  on 
the  ground  that  the  lessee  has  tailed  to  comply  with  the  terms  of  the 

The  aU^arinns  of  the  petition  are  substantially  as  followa  : 

By  act  No.  12  of  1866  the  Governor  on  the  sixth  of  Maroh,  1866,  leased 
to  the  said  Taylor  the  New  Canal  and  ShelJroad  belonging  thereto, 
aDd  auch  other  appurtenant-es  and  property  as  thereunto  belonged,  for 
the  term  of  fifteen  years,  ending  on  the  fourth  of  March,  1881,  for  on  an- 
Diial  rent  of  836,000  tor  the  first  year,  337,000  for  the  second,  and  in- 
creasing irregularly  to  835,000  for  the  last  year,  none  of  which  sums  have 
been  paid.  By  the  terms  of  the  lease  said  Taylor  was  to  put  said  leased 
property  in  good  condition,  as  required  in  certain  specifications  by  the 
State  Engineer,  tor  $68,000,  ono  thii-d  of  which  was  to  be  credited  to  him 
on  the  rent  <lue  tor  each  of  the  throe  first  yeors,  making  the  money  rent 
tor  each  of  said  years  =!13,833  33i,  gU.SSS  33i,  and  S15,333  33J,  which, 
with  the  rent  tor  the  subsequent  years,  molie  the  amount  of  82t(8,000, 
with  interest,  due  the  State  on  the  fourth  of  March,  1873.  Seid  lessee 
has  not  complied  with  the  terms  of  his  lease,  or  kept  the  property  in 
proper  onler  and  repair,  or  paid  the  rent  as  stipulated,  and  he  has 
thereby  toiteited  his  right  t'l  the  same. 

The  lessee  alleges  that  he  ia  cJiapcnsed  by  act  No.  118  of  18G7  and  the 
contract  thereunder  ol  the  twenty-ninth  of  April,  1867,  from  paying  any 
rente,  and  in  lieu  thereof  he  was  to'widen  the  eanul  to  one  hundred  feet 
and  deepen  it  to  eight  feet  and  pcrtorm  other  conditions  in  said  act. 

Now  pltuntift  alleges  that  the  said  act  is  no  law  and  nothing  done  un- 
der it  is  binding  on  the  State,  because  it  was  expressly  reserved  from 
approval  by  the  constitution  of  1808,  and  is  In  violation  ol  article  149  of 
said  instrument.  Should,  however,  there  be  any  force  in  said  act,  the 
lessee  has  not  complied  with  the  terms  and  conditions  thereof  "  and  es- 
pecially, that  he  did  not  complete  the  works  and  enlargements  of  said 
canal  and  the  making  of  the  three  basins  therein  provided  for  vrithin  the 
time  required  by  said  act  No.  118  or  by  said  notarial  ngreement ;  nor 
bos  he  now  completed  said  work  of  culargemcnt,  etc,  although  said  time 
has  long  since  expired  ;  nor  in  the  work  undertaken  by  said  lessee  or  his 
agents  in  the  enlargement  of  said  canal  or  the  construction  of  said  ba- 
ahis  did  he  leave  sufflcient  earth  on  the  embankment  to  afford  such  am- 
ple protection  os  existed  at  the  time  ol  makii^  such  lease."      Hence,  all 
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rights  undor  said  acts  of  1866  and  1867  are  forfeited,  and  ttiG  rent  during 
occupancy  ie  due,  and  the  prayer  is  that  the  lease  of  the  sixth  of  MajxAi, 
1866,  bo  declared  nuU,  the  law  No.  118  of  mil  unconstitutional,  the  con- 
tract of  the  twenty-ninth  of  April,  1867,  thereunder,  null  and  void,  all 
rights  resulting  therefrom  forfeited,  and  that  there  be  judgment  for 
S208,0UU,  with  interest  on  the  annual  installments,  and  tor  rent  due  up  to 
recovery  of  leased  premises. 

The  defendant  excepted,  on  the  grounds  that  the  petition  disclosed  do 
cause  of  action  ;  that  the  Attorney  General  was  not  authorized  to  insti- 
tute this  suit :  and  that  the  matters  set  up  in  the  petition  relating  to  the 
constitutioiiality  of  the  laws  set  forth  therein  have  bee ia  heretofore  heard 
and  decided  in  a  judicial  proceeding  to  which  tlie  State  and  excepter 
were  partiee ;  to  wit,  the  suit  of  Charles  Case,  Receiver,  vs.  Richard 
Taylor,  in  which  the  State  appeared,  and  the  judgment  therein  has  tie- 
come  flnol,  and  the  ,\ttorney  General  and  his  repi-esentatives  are  pre- 
cluded thereby,  and  ai-c  estopped  from  questioning  the  same. 

The  answer  of  defendant  contains  general  and  special  denials  and  the 
averment  that  all  his  obligations  in  the  premhiea  arlnc  under  his  contract 
with  the  Htate  as  mj>difted  and  amended  by  the  statutes  of  1867  and  of 
1870,  and  as  Interpreted  by  the  Legislature  of  the  State. 

The  exceptions  were  overniled,  and  upon  trial  on  the  merits  before  a 
jury  verdict  and  judgmeut  were  rendered  in  favor  of  the  defendant,  and 
the  State  has  appealed. 

In  our  opinion  the  last  ground  of  tlie  exceptions  should  Imvo  been 
maintained.  In  the  case  of  Charles  ('ase,  Receiver,  vs.  Richard  Taylor, 
the  State  intervened,  ollefpng  that  the  rights  of  said  Taylor  midor  tbo 
notarial  ntrt  of  lease  of  the  sixth  of  March,  18li6,  no  longer  exist  as 
therein  provided,  but  Lave  been  materially  modified  and  altered  by  the 
act  No.  118  of  18C7  and  No.  82  of  187U,  and  asserting  the  binding  force  and 
operation  of  said  acts  to  protect  the  rights  of  the  State  in  rclotion  to  the 
said  canal,  etc.,  and  succeeded  in  her  demand.  Having  deliberately  and 
solemnly  invoked  those  statutes  when  she  considered  them  essential  to 
tho  protection  and  preservation  of  her  rights  under  the  contracts  with 
the  flefendant  now  in  question,  she  ia  estopped  from  assailing  them 
or  denying  their  validity  when  she  may  think  her  interests  as  to  tho 
same  rights  will  requiit  it.  Tho  State  is  bound  by  her  judicial  pleadings 
and  admissions  the  same  as  private  persons,  and  is  entitled  to  no  greater 
right  or  immunity  a-i  a  litigunt  than  they  arc.  The  doctrine  of  estoppel 
applies  to  the  State  just  as  it  does  to  individuals.  The  plea,  in  this  re- 
spect, is  not  rea  adjudicala,  but  csto|)pel,  and  should  have  been  main- 
tained, and  consequently  the  State  can  not  be  heard  in  this  action  to 
deny  the  constitutionality  of  these  two  statutes  the  validity  and  bMiefits 
of  which  she  has  heretofore  invoked. 
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The  othi^r  two  grouode  ot  ejcoeption  were  properly  ovcrrujed. 

The  pica  of  no  cause  of  actioo  is  nut  idcnUcul  with  nor  does  it  involve 
that  of  inconsKtent  imd  contradictory  allegations,  or  that  of  vague  and 
iBSuSit^ieut  allegations.  A  cause  of  a<!tion  m  set  out  in  the  p«'titiOD, 
although  the  charges  may  be  vaguo  or  inconsistent.  So  bill  of  exoop- 
tiona  is  roeervcd  to  the  introduction  ol  evidence  as  to  (acta  not  al- 
leged. 

Tbc  ease  ivas  argued  at  considerable  length,  both  orally  and  by  brief, 
sn<l  after  tho  oral  argument  plalntifTs  counsel  tiled  a  brief,  in  which  tlie 
issue  involved  is  thus  stated: 

"The  main  question  in  this  case  is,  has  the  plaintiff  proved  a  non- 
compliance on  the  part  of  the  defendant  with  his  contrai-t  ?  In  answer- 
ing this  question,  and  tho  brief  of  tho  defendant,  we  shall  cuuflne  our- 
aelrcs  to  those  questions  ol  fact  which  arc  proved  by  many  witnesses, 
ao'l  have  never  been  disputed: 

"First— By  the  lease  of  186ii  the  defendant  was  to  build  new  wharves 
DD  both  sides  of  the  canal  from  the  head  of  the  bauin  down  to  tlie  toll- 
gate  iClaiborne  street}.  All  of  tho  witnesses  prove  that  the  whan'es  ex- 
tend only  to  the  Magnolia  bridge.  The  sun-eyors  place  Claiborne  street 
from  nine  hundred  to  one  thousand  feet  beyond  the  bridge.  Inhere  is  a 
Csilure,  then,  to  build  from  c^hteen  hundred  to  two  thousand  feet  of  new 
wharf. 

"Second— The  defendant  agreed  to  pay  a  certain  annual  rent.  The 
wiUiesses  proved  he  had  paid  only  the  first  yem's  rent.  But  the  <icfend- 
ant  Bets  up  as  a  defense  to  this,  that  by  act  and  contract  of  1867  this 
payment  of  rent  was  <IispenaiKl  with.  This  admits  the  non-payment  and 
sets  up  an  excuse  for  the  failure-. 

"Third— But  by  contract  of  IHtiT  the  defendant,  among  other  things, 
agreed  to  construct  threo  large  basins,  each  one  thousand  feet  long  by 
three  hundred  feet  wide,  with  wharves  around  thcni,  and  graded  ap- 
proaches to  them,  according  to  plans  and  speeiflcations. 

"The  proof  is,  that  not  one  of  these  basins  was  ever  commenced. 
This  tact  is  admitted  in  the  brief  to  uhieh  this  is  a  reply. 

"  But  the  defendant  sets  up  tho  act  of  1870  as  a  defense  to  the  part  of 
hiscontract  requiring  three  basins,  et^-.;  and  here  it  may  be  as  well  to 
observe  that  the  act  of  1870  was  his  defense  and  pleaded  by  him.  Tho 
State  had  no  oecasion  to  plead  it 

"Fourth— The  act  of  1870  substituted  '  sis.teen '  for  '  threo '  (basins),  'not 
Itsi  than  two  hundred  feet  in  lengtli,'  for  '  ono  thousand  feet,'  and  '  fifty 
feet  in  width'  for  '  three  hundred  fix't,'  as  tho  siz ;  of  tho  basins.  These 
are  the  only  changes. 

"The  testimony  of  all  the  surveyors  of  Kenner  and  the  two  maps 
show  that  only  nine  of  tho  sixteen  basins  have  been  dug,  and  tliat  no 
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wharves  or  approoolios  to  them  have  been  made  at  any  one  of  these 
baeins.  They  aie  said  to  be  in  the  swamp,  where  no  wharves  are  re- 
quired. 

"On  aU  those  four  points,  then,  wo  assert  that  the  testimony  is  afBrma- 
tive  and  overwhelming,  notwithstanding  the  aasertinn  m  the  brief  that 
'  this  proof  the  State  has  equally  failed  to  make.' 

"Fiftli— Bat  tlie  defendant  says  tlie  State  Engineer  and  others  in 
authority  have  approved  the  work,  and  that  thereforo  the  State  ia  now 
barred  from  setting  up  a  non-com plianec^. 

"  The  only  approval  is, '  so  far  as  done.'  There  is  no  aeceptanee  of  the 
■work  by  any  one,  and,  carrying  the  doctrine  of  approval  to  the  full  ex- 
tent cliUmcd  by  defendant,  wliich  euu  not  be  allowed,  the  approval  can 
cover  otilij  itwfr  aciiiallij  dom:  It  might  possibly  stand  as  a  gttod  de- 
fense agfdnst  the  charge  of  imperfect  work.  But  no  approval  short  of 
poisitire  tcjislatire  action  muUl  xland  In  liett  of  tcork  ni-i-fr  fommcitr-ed. 

"  Sucli  work  is  the  two  thousand  feet  of  new  wharf  from  Ma^olia 
bridge  to  Claiborne  street,  the  three  lai^o  basins,  and  the  wharves,  etc., 
around  them,  or  even  seven  of  the  Bixteen  substituted  basins,  with 
wharves  around  the  whole  sixteen." 

We  consider  the  foregoing  as  the  grounds  on*  which  i-ounse!  for  the 
State  rely  for  annulling  the  contracts  with  the  defendant;  and  we  will 
hero  remark  that  the  main  object  of  the  Legislature,  as  expressed  in  act 
Ko.  118  of  1867,  seems  to  be  the  widening  and  deepening  of  the  canal 
for  tlie  benefit  of  enmmcrce~the  title  to  the  act  being,  "An  Ai-t  to  aiilhor- 
Jzc  the  ivhlening  and  enlanjhifi  the  Xfw  Canal  and  Hasbi"  and  the  con- 
sideration for  tlie  necesaarj-  outlay  therefor,  including  three  additional 
basins,  the  needed  wharves,  piei-s,  biidgcs,  etc.,  declared  to  be  the  relin- 
quishment of  the  annua]  rent  under  the  existing  lease,  amounting  in  the 
abrogate  to  seven  hundred  and  ftlty-flve  thousand  dollars,  and  we  think 
tins  position  taken  by  eounae!  (as  the.  evidence  makes  reasonutily  clear) 
admits  that  this  main  object  has  been  attained,  and  the  question  arises: 
"Is  the  non-eomplianee,  as  above  set  forth,  if  fully  establisheil,  of  such- 
character  and  importance  as  to  demand  the  ubrcigatlon  of  the  contracts 
between  the  State  and  defendant '!" 

or  the  four  points  relied  on  by  eonnsei,  two,  "the  annual  rent"  and 
"the  three  laiye  basins,"  maybe  laid  nut  of  view— the  rent  having  been 
relinquished,  and  the  three  basins  having  bei'n  substituted  by  sixteen 
small  ones  by  the  Iiegislntrire,  ajid  the  only  tnattei's  for  consifleration  are 
the  wharves  around  the  basin  or  city  tenninus,  under  the  llrst  contract, 
and  the  sixteen  small  liasins  under  act  of  187(1. 

Act  So.  Vi  of  laiil)  and  a  clause  in  the  contract  of  sixth  March,  1860, 
provide  that  the  lessee  shall  "  make  tiie  repairs  described  by  8pi'<iflea- 
Uons  and  plans  in  the  report  of  tlie  State  Engineer  to  tho  Governor, 
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dated  January  i8,  ISfifi,  which  elmll  be  imtdc  a  port  nt  tht-  loaec."  The 
said  report  saya  od  this  subject: 

"7.  Much  additional  wharf  nccnmm'idatidna  rcquirtHi  at  the  basin  or 
dty  t*nninii9  of  the  canal,  and  it  is  proposfd  that  the  prest-nt  line  o( 
wharves  bo  repmred  and  now  ones  continuod  on  cadi  side  or  the  canal 
untii  they  roaeh  the  present  toll-pntc. 

"8.  The  increasing  business  ot  the  eanal  dcmandti  the  construction  of 
thewharves,  and  the  piling  necessary  for  the  same,  with  ftd(liti<:>nal  revet- 
meats,  will  prevent  the  caving  In  of  the  hunks,  the  filling  tip  of  the  canal, 
and  tlie  encroach mentA  upon  the  landings  or  property  tlicreof."  The 
niutrvee  to  be  of  the  best  materials  and  labor,  and  ke]>t  in  good  order. 
In  the  act  118  ot  1867,  and  the  contract  thereunder,  the  only  reference 
to  the  subject  ot  wharves,  except  in  relation  tf>  the  wharves  around  the 
throe  new  basins,  is  the  following:  •  •  •  "And  all  wharves,  liasins, 
piers,  abutments,  bridges,  etc.,  shall  bo  constnicti'd  uccordfng  to  plans 
and  specineationii  prepared  by  the  State  Eiigineor." 

The  plans  referred  to  are  not  before  us,  and  there  is  nothing  in  the 
Bpecifieations  of  that  year  (1867)  in  regard  to  the  wharves  at  the  city  ter- 
minuB  of  the  eanal,  and  it  must  be  admitted  that  the  requirements  in  the 
mntraetand  speeifltuitions  of  18fi6  are  verj-  indeflaito.  It  is  stated,  in 
gMieml  terms,  that  the  increasing  business  of  the  eanal  demands  the 
Mnstniction  of  the  wharves,  and  it  is  jimjmited  that  tiieline  of  the  exist- 
ing wharves  be  continued  to  the  toll-gate  (at  Claiborne  street),  but  there 
is  nothing  in  the  statutes,  the  contracts,  or  spcei  11  cations  fixing  the  time 
^tbin  which  the  line  of  wharves  should  be  completed  to  the  toll-gate, 
it  is  to  depend  on  the  demands  of  business,  and  the  evidence  does  not 
show  that  there  is  a  defleioncy  of  wharf  aivommodn  ions  for  the  business 
up  to  this  date,  or  that  any  one  is  complaining.  The  only  <;vidence  in  the 
record  on  the  subject  is  that  the  wharf  accommodations  are  sufflelent  for 
the  business,  which  is  shown  to  have  considerably  decliiicfl  since  1867. 

From  the  tenor  ot  the  statutes  and  ci>ntraet«,  and  the  in<U-flnite  stipu- 
lation in  relation  to  the  extension  of  the  wharves  to  Claiborne  street,  and 
espe<ially  the  fact.that  it  was  to  de|K'nd  on  the  demands  of  commerce, 
and  is  not  a  specific,  fixed  condition  as  to  time,  we  can  not  justly  hold 
the  failure,  as  yet,  to  construct  some  nine  hundred  feet  of  new  wharves 
on  each  side  ot  the  canal  such  a  material  part  (-f  thi'  contrnet  of  lease  as 
tobeacaus'e,  under  thecireiimstanccM,  tnannul  the  contrnet  at  this  time.  ■ 
The  obligation  still  exists  to  constritet  the  whnr\Ts  whenever  the  trade 
requires  it,  and  the  State,  or  tlinsc  Interested,  cnn  di'mand  their  con- 
struction on  such  contingency,  it  the  inti'vest  <if  the  defendant  should  not 
prompt  him  to  do  so,  it  being  evident,  us  well  as  priiven,  that  his  interest 
is  promoted  I>y  liavin?j  everj-  facility  for  conduetinir  the  lousiness  in  the 
<naal  nni  keeiung  the  eanal  in  g"od  order. 
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The  next  point  is  in  regftrd  to  tho  sixteen  baeins  aubstituted  by  act  No. 
82  of  1870  tor  tho  throe;  large  ones  required  by  act  No.  118  of  1867, 

On  this  subject  the  defendant  contends  that  he  haa  complied  with  his 
obligations,  and  bis  agent,  D.  F.  Kenner,  in  his  testimony,  says:  "  The 
sixteen  basins  have  been  dug  of  the  length  and  width  contemplated  by 
the  stutuU'.  Thi.'  loeation  of  those  basins  wa«  left  t'ntirely  wlUi  the  le»- 
HL'P.  My  iostrnctions  wore  to  place  them  where  thoy  would  best  serve 
the  iiitpi-este  of  <;iimnK'ivi\  I  put  one  of  them  at  Claiborne  street,  one  at 
l*rieiif;  I  put  thit'n  of  them  at  Galvez,  and  two  of  them  between  Oayoso 
and  Sidecjo  streets,  two  of  them  between  Genoisand  .Clark  streets,  one 
nearly  opposite  the  l^wor  ti>ll-gate,  one  abanta  mile  below  the  toll-gate, 
one  about  lioit-way  between  the  toll-gate  and  the  lake,  then  four  together 
near  the  bddge,  wliore  a  large  basin  was  needed.  That  is  tlie  distribu- 
tion I  made  of  them."  Tnis,  ho  say9,  was  considered  most  judicious  tor 
tlie  benefit  of  eommeroe,  and  wau  adopted  after  consulting  with  a  num- 
ber of  timber  niercliants. 

The  act  No.  118  ot  1867  required  three  large  basins  with  wharves 
around  them.  Act  No.  8'2  of  1870,  entitled  "Au  Act  to  fawlitato  Commerce 
byprovidingfor  the  Construction  ot  Additional  Basins  on  theNewCanal," 
enacted  "  that  in  lieu  and  instead  ot  the  three  basins  heretofore  provided 
for  by  fiisting  law,  the  leasee  of  the  New  Canal  is  hereby  required  and 
directed  Ut  dig  and  construct  sixteen  basins,  oach  not  less  than  two  hun- 
dred feel  in  length,  with  a  width  of  one  hundred  and  fifty  foot,  meas- 
ured from  the  west  bank  of  said  canal." 

This  is  the  only  provision  in  said  act.  The  engineers  appointed  by  the 
court  a  qua  to  examine  the  eaual  and  report  its  measurement,  condition, 
etc.,  found  only  nine  basins,  but  tlieir  a^regato  dimensions  equal  those 
of  the  sixteen  prescribed  by  the  statute,  and  oori'espond  in  location  and 
size  with  those  described  by  the  witness  Kenher,  and  as  facilities  ot  that 
description  needful  to  commerce  wua  the  object,  and  the  amount  of  such 
tacilities  designated  by  the  statute  has  been  furnished,  and  it  is  not  pre- 
tended that  commerce  is  Buffering  or  impeded,  we  doubt  whether  there 
is  a  good  ground  for  annulling  the  lease  simply  because  the  basins  have 
not  been  kept  separate  and  distinct  from  each  other.  We  can  not  see 
,  that  the  State  or  the  interests  of  commerce  have  been  iqjured  or  the 
spirit  ot  the  contract  violateii  in  a  material  part  in  this  respect 

The  defendant  offered  to  prove  that  the  work  to  be  donebj"  him  under 
his  contracts  with  the  State  and  imder  the  supervision  and  subject  to  the 
approval  of  the  State  Engineer  was  so  done,  with  his  approval  and  to 
Ills  satisfaction  ;  that  committees  of  the  L^^lature,  appointed  for  th& 
purpose,  examined  said  work  and  reported  that  it  had  been  satisfactorily 
performed  (iuclitding  the  basins  required  by  the  act  ot  1870),  and  that  by 
the  journals  the  report  had  been  adopted  by  the  Legislature.    We  think 
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the  evidence  WHS  admissible,  as  the  statute  and  the  specifications  made 
■i  part  of  the  eoatrsi;!  directed  tliat  the  work  should  be  uadcr  the  super- 
vision and  approval  of  the  State  Eagineer.  Evidence,  however,  was 
given  by  two  of  the  above  englaeers,  appointed  by  the  court,  and  the 
State  Engineer,  also,  that  the  lessee  has  substantially  conkplied  with  his 
vuDtrac't,  and  the  Htate  Engiaeer  so  reported  to  the  Legislature.  This, 
with  the  other  evidence,  we  think  BulTieieat  to  protec't  the  lessee  from 
the  annuUment  of  his  leai?e  iu  this  suit. 

As  to  the  order  and  condition  of  tlic  canal  and  appurttiuancos,  the  evi- 
rleni*  shows  that  they  are  constantly  requiring  repairs,  ■which  the  leasee 
makea  as  needed. 

Under  the  circumstances  presented  in  this  record,  we  do  not  think  it 
necessary  to  disturb  the  verdict  of  the  jury  and  judgment  of  the  couit 

Judgment  affirmed. 


LcDEu^ia,  C.  J.,  diimeiiliiuj.    The  plaintiff  sued  to  onntd  tlie  contract  I 

Tith  Richard  Taylor  in  relation  to  the  New  Canul,  on  the  ground  tliat  bo 
had  failed  to  comply  with  hia  obligations.  ' 

The  defendant  tiled  a  general  denial,  and  further  alleged  that  his 
'original  contract  bad  been  changed  and  modified  by  tlie  airiB  of  1867  , 

and  1870  ol  the  General  Assembly.  ' 

The  validity  of  these  acts  was  attacked  by  the  plaintiff;  but  inaa- 
much  as  in  another  suit  the  plaintifT  liud  liaimed  riglits  under  the  said  | 

acts  of  the  General  Assembly  and  thereby  asserted  their  validity,  the  j 

State  can  not  now  be  listened  to  when  denying  their  validity,  so  that  in  | 

diis  cose  the  only  issue  is,  has  not  the  defendant  complied  with  tr.e  ob-  [ 

ligations  of  his  contract? 

The  tacts  are,  tliat  in  1831  the  Li^slature  granted  to  the  New  Orleans 
Canal  and  Banking  Company  the  right  to  construct  a  eunal  of  the  width 
of  sixty  feet  at  the  top  of  the  water,  and  of  a  suflicient  depth  to  admit 
vneels  drawing  six  feet  water,  with  one  or  more  Itaslus  and  sufSdent 
breakwater  to  facilitate  <he  ingress  and  egress  of  vcsacls,  and  keep  tho 
same  in  repair.  Section  eight  and  section  fourteen  of  the  same  act  pro- 
vide that "  the  said  company  shall  construct  a  levee  on  the  upper  side 
of  said  canal,  to  protect  the  same  from  overflow  in  tlie  event  of  the  river 
breaking  through  the  levee  at  any  point  above;  and  shall  also  lay  out  a 
rood,  not  less  than  twenty-five  feet  wide,  along  the  whole  line  of  sold 
taool,  and  cover  the  same  with  saml,  shells,  tft  other  hard  substance,  so 
that  it  may  at  all  times  be  suitable  for  carriages  to  travel  thereon,  with 
■  suitable  drainage  canal  on  the  upper  side  thereof,"  etc. 

Section  twenty -six  of  said  act  provides  that  "  from  and  after  tho 
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cxpiratiuii  ot  thirty-flve  years  after  the  passage  of  this  ae:  the  prof  erty 
in  said  canal  and  rood,  with  oU  the  land  on  eaeh  side  which  it  has  a  right 
to,  iwquiretl  by  foreed  sale,  anti  which  it  does  ac^iuire  by  foreed  sale  or 
otherwise,  to  the  extent  ol  one  hundred  and  twenty  feet  on  each  aide  of 
snid  camil,  together  with  the  machines  and  utensils  belonging  to  tbe 
canal,  as  also  the  house  of  the  toU- receiver,  shall  bo  vested  in  tbe  State 
of  Louisiana,  with  all  the  rights  to  receive  tolls  thei-efrom  which  are 
hereby  granted  to  the  said  company,"  etc. 

In  anticipation  of  the  canal  and  appurtenances  being  turned  over  to 
the  State,  the  Legislature  on  the  tenth  of  February,  1866,  passed  the 
following: 

No.  12— An  Act  to  authorize  the  Lease  of  the  New  CanaL 

Section  1.  Bo  it  onacte<l  by  the  Senate  and  House  of  Rppi-eaentatives 
of  the  State  of  Louisiana  in  General  Assembly  convened,  That  the  caonl 
belon^ng  to  the  Canal  and  Banking  Company,  and  constructed  under 
the  charter  of  said  company,  incorporated  March  5,  1831,  situated,  ly- 
ing, and  being  in  the  parishes  of  Orleans  and  Jefferson,  together  vrith 
all  the  rights,  property,  privileges,  and  iisea  in  any  way  belonging  or  ap- 
pertt^ning  thereto,  or  claimed  by  said  ci^mpany  under  said  act  of  in- 
Cfiporation,  and  which  by  virtue  of  said  act  reverts  to  the  State  on  the 
fifth  day  of  March,  1860,  be  and  the  same  is  hereby  ordered  to  be  leased 
for  a  term  of  years,  not  to  exceed  fifteen  nor  loss  thiu  five  yeais;  pro- 
vided, however,  that  nothing  in  this  act.  shall  be  so  construed  as  to  have 
the  effe<'t  of  releasing  the  Canal  and  Banking  Company  from  the  obli(];n- 
tion  of  returning  the  property  herein  described  in  the  good  order  and 
condition  provided  for  in  their  charter. 

Sra;.  2.  Be  it  further  enacted,  etc..  That  it  shall  be  the  duty  of  the 
Governor,  Immediately  after  the  passage  of  this  act,  to  canae  to  be  ad- 
vertised in  one  or  more  newspapers  of  the  eity  of  Now  Orleans,  for  the 
period  of  twenty  daj-s,  that  the  said  canal— with  all  the  rights  and  privi- 
leges appertaining  thereto  or  claimed  and  now  enjoyed  by  the  Canal  and 
Banking  Company  under  its  charter,  except  sixty  feet  immediately  ad- 
joining Cypress  Grove  and  Greenwood  Cemeteries,  toward  the  eaoa), 
which  is  hereby  reserved  by  the  State  of  Louisiana  for  the  use  of  the 
Firemen's  Charitable  Association  of  the  city  of  New  Orleans— is  offered 
for  lease,  as  set  forth  in  the  first  section  of  this  act,  and  to  eaU  for  sealed 
proposals  for  the  lease  of  the  same;  provide<l,  that  the  lessee  shall  be 
required  to  make  the  repairs  described  by  apedflcations  and  plan  in  the 
report  of  the  State  Engineer  to  the  Governor,  dated  Januarj-  18,  186lt. 
which  shall  be  made  part  of  the  lease;  that  he  will  also  be  required  to 
keep  tbe  canal,  shell  road  and  all  other  property  in  good  working  order 
and  condition,  as  is  provided  by  the  charter  of  the  Canal  Company; 
the  cost  of  the  repairs  to  the  extent  ot  sixty-eight  thousand  doUots 
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shall  be  allowed  to  the  lessee.  In  three  equal  amounts,  to  be  deducted, 
ooe third  each  year,  from  the  annual  rent;  that  the  impairs  and  improvo- 
meots  provided  by  tliis  aet'ticm  shall  bo  made  subjet't  to  the  approval  of 
the  State  Engineer;  provided,  further,  that  it  be  made  a  condition  of  the 
lease  that  the  lessee  shall  permit  the  culverts  aqw  rci-eiving  the  watera 
irf  the  second  drainage  district  to  remain  open. 

Id  pursuance  of  this  act,  the  contract  was  adjudicated  to  Richard 
Taylor,  and  the  notarial  net  was  passed  before  T.  O.  Stark,  notary  pub- 
Be,  mi  the  sixth  day  of  March,  1860,  which  contatna  the  following  clausew: 

Now,  therefore,  the  said  Oovernnr  Wells,  in  his  capacity  aforesaid, 
does  hereby  grant,  devise,  lease,  and  hire  unto  tlie  said  Richard  Taylor, 
here  appearing  and  accepting  for  himself,  his  hell's,  executors,  and  as- 
signs, and  acknowleilgiog  deli\-ery  and  possession  in  conformity  hereto 
ot  the  Bald  canal,  sheilroad,  with  toll-gates  and  houses  for  toll-keepers, 
i*DP  dredgeboat,  with  two  mud-flats,  one  canal  barge,  and  one  pile- 
Jriver,  tf^ether  with  all  the  rights,  property,  prnTleges,  and  uses  thereto 
pertaining,  in  the  condition  as  detailed  by  the  State  Engineer  In  his  re- 
port ot  January  18, 1866,  as  appears  by  the  annexed  receipt,  dated  sev- 
TOtb  instant,  marked  "  B  "  and  paraphed  by  me,  notary,  for  identity,  for 
lifteeo  years,  to  commence  on  the  fifth  day  ot  March,  in  the  year  ot  our 
Lord  one  thousand  eight  hundrctd  and  sixty-si^,  and  to  end  on  the  fourth 
day  ot  March,  in  the  year  ot  our  Lord  one  thousand  eight  hundred  and 
eighty-one,  the  canal  known  as  the  New  Canal,  lately  Ijelonglng  to  the  Ca- 
nal and  Banking  Company,  constructed  under  the  I'harter  of  said  coiii- 
paoy,  incorporated  March  5, 1831,  situated,  lying,  and  being  in  tlin  par- 
ishes ot  Orleans  and  Jefferson,  together  with  all  the  rights,  property, 
privileges,  and  uses  in  any  way  belonging  or  appertaining  thereto,  or 
daiined  by  said  company  under  any  of  the  laws  of  this  State,  except  the 
sixty  feet  of  ground  immediately  adjoining  the  Cypress  Grove  and  Green- 
wood Cemeteries  toward  the  canal.  And  the  said  Eichard  Taylor  sltall 
have  the  right  ot  chargii^;  and  collecting  toll  tor  passage  through  said  ca- 
nal, and  of  establishing  toll-gates,  chaining  and  collecting  toll  for  transit 
through  the  same  on  the  shetlroad,  adjoining  said  canal,  to  the  same  ex- 
tent as  theCanal  and  Banking  Company  wore  by  lawautliorizedtodo.and 
shall  have  full  power  to  make  such  rules  mid  regidationsforthe  manogc- 
meatot  said  canal  and  preservation  ot  tlic  same,  together  with  the  shoil- 
road  and  all  other  property  In  Ills  possession  belonging  to  the  State,  as  in 
the  judgment  of  said  lessee  shall  be  necessary,  proper,  or  convenient  for 
the  management  or  protection  of  said  canal,  shellroads,  embankments, 
and  all  other  property  belonging  to  the  State,  from  injury  or  deteriora- 
tion. And  the  said  lessee  shall  have  the  right  tocharge  for  towage  through 
said  canal,  and  to  collect  the  same,  to  the  same  extent  as  the  New 
Orleans  Canal  and  Banking  Company,  its  lessee  or  lessees,  formerly  did. 
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This  lensc  is  made  and  accepted  for  and  ta  consideration  ot  the  yeariy 
rent,  payable  as  hereinafter  cxpresaed,  on  the  following  terms  and  con- 
ditions: 

First—Said  Taylor,  lessee,  shall  make  the  repairs  described  by  Bpe<^- 
cations  und  plans  in  the  repor^  ol  the  State  Engineer  to  the  Oovemor, 
dated  January  18,  18(>t>,  an  authenticated  copy  of  which  said  apcciflca- 
tiona  and  plans  arc  annexed  hereto  and  mode  a  part  of  tliis  contra^tt, 
marknl  "  C  "  and  paraphed  by  mo,  notary,  for  idendty. 

Second" -Said  lessee  shall  keep  the  canal,  shellroad,  and  all  othei 
property  belonging  to  the  State,  and  appurtenances  to  said  canal  in  gCKni 
working  order  and  condition,  as  is  provided  by  law. 

Third— The  cost  of  the  repfdrs  to  the  oitont  of  sixty-eight  thousand  dol- 
lars shall  be  allowcrl  to  the  lessee  by  way  of  deduction,  la  three  eqiiat 
amounts,  from  the  amount  of  rent  for  the  three  first  years,  that  is  to  say 
one  third  of  said  slsCy-oiglit  thousand  dollars,  to  wit:  twenty-two  thou- 
sand six  hundred  and  sixty-six  dollars  and  sixty-six  and  two-thirda 
cents,  may  be  reserved  by  sai  J  lessee  from  the  first  year's  rent,  the  aomi- 
amount  from  the  second  year's  rent,  and  a  like  aniniint  from  the  third 
year's  rent 

Fourth — The  repairs  and  improvements  herein  provided  to  be  mode 
by  s^d  lessee  shall  be  subject  to  the  approval  of  the  State  Engineer. 

Fifth— Saitl  lessee  shall  permit  the  culverts  now  rei'dvlng  the  waters 
of  the  Second  Drainoso  District  to  remain  open. 

Sixtli — Said  lessee  shall  keep  the  canal  in  good  order,  and  shall  com- 
ply with  oil  the  obligations  to  the  State  and  to  the  public  required  o( 
the  Canal  and  Banking  Company  by  its  charter  for  the  working  and 
preservation  of  the  canal,  under  the  penalty  of  a  forfeiture  of  this  leaw 
for  the  violation  of  the  same. 

Seventh— Said  lessee  engages  to  pay  to  the  Governor  of  tlie  State  on 
the  fourth  day  of  March,  18i'iT,  the  sum  of  thirty-six  thousand  dolinrs 
(^;^li,0^)0),  less  the  sum  of  twenty-two  thousand  six  hundred  and  sixty-six 
dollars  sixty-six  and  two-thirds  cents  (*22,66()  66|),  which  the  said  lessee 
may  reserve  for  repairs  as  herein  provided. 

On  the  fourth  day  of  March,  1868,  the  sum  of  thirty-seven  thousand 
dollars  |i*S7,O0O),  less  the  sum  of  twenty-two  thousand  six  hundred  and 
sixty-six  dollars  sixty-six  and  two-thirds  cents  (#22,(106  Ctifi,  wliich  the 
said  lessee  may  reserve  tor  repairs  as  herein  provided. 

On  the  fourtli  day  of  Marcli,  18<i9,  the  sum  of  thirty-eight  thousand    . 
dollars,  less  the  sum  of  twenty-two  thousand  six  humh-ed  and  sixty-six 
dollars  sixty-six  and  two-thirds  cents  ($22,666  GCj),  which  the  sold  lessee 
may  reserve  for  repaire  as  heroin  provided. 

Oil  the  fourth  of  March,  18T0,  tlie  sum  of  thirty-nine  thousand  dollars 
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On  the  fourth  or  Mnreh,  1871,  the  btuh  ot  forty  thousand  dollars 
(¥40,0001. 

On  the  fourth  of  March,  1872,  the  sum  of  forty-two  thoiisand  dollars 
(812,0001. 

On  the  fourth  ot  March,  1873,  the  sum  of  forty-four  thousand  dollars 
.    (?*4,000). 

On  the  fourth  of  March,  1874,  the  sum  ot  forty-sis  thousand  dollars 
(ei6,000). 

On  the  fourth  of  March,  1875,  the  sum  ot  forty-eight  thousand  dollats 
(fi8,000). 

Ob  the  fourth  of  March,  1876,  tlie  sum  ot  fifty  thousand  dollars 
(?60,000). 

On  the  fourth  of  March,  1877,  the  sum  ot  fltty-five  thousand  dollars 
1*55,000). 

On  the  fourth  of  Mareh,  1878,  the  sum  of  sUty  thousand  dollars 
(^000). 

On  the  fourth  ot  Maroh,  1879,  the  sum  ot  stxty-flvo  thousancl  dollars 
(*(B,000|. 

On  the  fourth  of  March,  1680,  the  sum  of  seventy  thousand  dollars 
(?70,000). 

Oq  the  fourth  of  March,  1881,  the  sum  ot  eighty-five  thousand  ik.llara 
[S5,000|. 

For  all  of  which  sums  us  thej-  shall  l>e  i-espeetivelj-  paiil  to  the  Oov- 
praor  ot  the  State  for  the  time  being  the  said  (Jovemor  shall  give  full 
a«iuittance  and  receipt. 

And  DOW  to  this  act  Intervenes  Messra.  B,  V>'.  Huntington  au<l  D.  D. 
Withers,  both  of  the  city  of  New  Orleans,  State  ot  Louisiana,  and  who 
declaring  themselves  cognizant  ot  the  obligations  herein  afisuuicd  by  the 
aaid  Itichard  Taylor,  lessee,  make  themselves  parties  liereto,  and  hereby 
bind  themselves  as  sureties  ot  saiii  lessee  in  tlie  amount  of  thirty-si-x 
thousand  dollars  in  the  manner  and  to  the  extent  provided  in  s;iid  net  ot 
the  Legislature. 

Thus  done  and  passed  in  my  ofBee  at  the  city  of  New  Oili-ans,  en  the 
itiith  day  of  the  month  of  March,  in  the  year  of  oiu'  Loiti  oue  thouannd 
eight  hundred  and  sisty-sii,  inpi'eseneeot  FelixGrima,  Jr..  and  Thomas 
.\.  Henderson,  competent  witnesses,  who  lieretu  sign  witli  siiii.l  partii.'s 
aud  me,  notary. 

iOi%inal  signed)  It.  T-\TL01l. 

D.  U.  WITHEItS, 

B.  W.  HUNTINdTON. 

J.  MADISON  WELLK. 

F.  GRIMA.  .Jr., 

THOMAS  A,  HENDERSON, 

T.  O.  STAKE.  X'ltnry  Public. 
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The  reiKHt  ol  tlie  Euginccr  ol'tho  cightoenth  of  January,  18B6,  rttferred 
to  ill  tli(!  coDtract,  is  as  follows: 

Office  State  EsciiseI'K  Loiiai.tNA,  t 
New  Orleans,  January  18, 18G0,       I 
To  bis  Excel lcn<^y,  J.  M.  Wells,  Governor  ol  Ijouiaiana: 

Sir— I  bng  leave  to  submit  tho  following  report  as  to  the  condition  of 
the  New  Cnnal,  with  the  ropairs  anil  alterations  needed  to  place  the  same 
in  proper  condition. 

I  have  made  inquiry  with  the  past  and  present  revcnufi  retiirneci  by 
tlio  canal,  Bhellmad,  etc.,  to  the  Canal  Bank,  in  order  to  assist  you  in 
the  future  dispoaitlnn  of  the  same,  and  respectfully  submit  the  fullowing 
as  the  result: 

From  the'  time  the  eatiol  was  ciimpleteil  until  lSi8  it  was  nmnoged  for 
accormt  of  the  f 'nuiil  and  Bunking;  Company,  and  retuvne'l  but  \cr\  light 

On  the  eiRhth  of  July,  1818,  the  Cunut  Company  leased  to  Major  Ran- 
ney  for  tlie  remaiiiitift  iieriod  of  the  eharter,  until  March  5, 1866,  the  basin, 
ahelliTiad,  cjinal,  tJ"ill-houac8,  superintendent's  house,  negro  quarters, 
stables,  and  depots,  with  thii'ty  slavi-s,  forty  mules,  one  dredge-boat, 
mud-boata,  etc.,  nil  in  gond  condition. 

Major  Ranncy  was  to  pay  the  company  thirl  y-throe  thousand  dollai-s  for 
the  fli'st  year,  thiity-four  thousand  dollai-s  for  the  second  year,  and  ao  on, 
iucroasiiig  one  thousand  dollars  evciy  year  until  the  expiration  of  tho 

In  IKIl'i,  when  t!ic  United  States  forces  cntci-eil  New  Orlcaus,  Major 
Rauney  left  the  city,  ;uid  the  bank  had  to  rcsumo  the  charge  of  tho  c-unal. 
<)u  the  first  ot  Fchruury,  1863,  Mr.  Hlaiu-  took  chaise  c)(  the  canal  tor  the 
bunk,  and  inforniH  nic  that  during  t!ic  war  the  expenses  exceeded  the  re- 
oelpta  of  the  canal.  'J'lie  bnnk  cxpeuiied  snnie  four  th<.>usand  dollars  in 
repali-s  at  or  ahnui  that  thne. 

On  the  first  ot  July,  ISHri,  Mr.  Blanc  leased  from  the  Umk  the  >t\nn\, 
with  all  its  nppurtcuanccH,  bouses,  eU>.,  with  ten  mules  and  harness,  for 
wliich  ho  jiays  the  sum  of  ouo  thousand  dollars  per  month. 

First-The  entrance  now  existing  to  the  canal  Is  an  imperfect  and  dif- 
ficult one,  being  too  narrow,  and  ot  such  form  tliat  vessels  entering  hftve 
a  great  deal  of  troui)le  in  cfferting  the  same.  The  accompanying  plan 
to  this  report  will  indicate  tho  alteration  proposed. 

Second— Again,  the  embanknionts  forming  the  side  ot  the  entrance 
have,  from  the  effect  of  the  sea  and  time,  become  decayed  and  out  of  or- 
der; new  piling  and  revetment,  us  per  plan,  will  be  neccsaarj-,  and  idso 
the  filling  up  ot  the  embankment  with  additional  earthwork. 

Third  -The  bar  formed  by  annual  storms  will  require  occasional 
dredging,  but  I  hope  by  the  substitution  ot  open  piling  at  the  cud  to  ob- 
viate, to  a  great  extent,  the  frequency  ot  dredging. 
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Fourth — The  amount  ol  work  requisite  will  bo  shown  in  the  plana,  and 
8udi  portionfl  of  old  work  that  con  not  be  repaired  will  necessarily  have 
to  be  oonstructed  anew;  interior  revetting  will  be  re<iuirod  some  consider- 
tiAo  distance  down  the  entrance  and  adjoining'  the  bridge  near  tho 
^ore. 

nfth— To  allow  of  vessels  passing  each  other  more  readily,  and  the 
gaining  of  time  thereby,  I  would  surest  tho  construction  of  four  addi- 
tional "turnouts"  along  the  line  of  the  canal  at  designated  iDt«r^-a1s, 
the  turnouts  to  be  two  hundred  and  fifty  feet  long,  twonty-flve  fi-ct  wido, 
and  of  the  same  dcjith  oe  tlio  canal. 

Si.^tb— Owing  to  tho  height  of  tho  riJge  and  the  description  of  soil, 
with  its  tendency  to  cave,  it  will  be  ULft-aaary  to  couHtruct  sold  five  hun- 
dred fei"t  of  piihig  and  revetment  to  jirovent  tho  deati'nction  of  thoshell- 
road.    Tho  jilan  will  indicate  the  mode  projtosed  (or  the  same. 

Seventh — Much  additional  wharf  ai'coininodutiona  required  at  the  basin, 
ur  city  terminus  of  the  canal,  and  it  is  proposed  tliat  tho  present  line  of 
wharves  be  ie|)nired  and  new  ones  continued  on  each  side  of  tiie  canal 
until  they  ix^ach  the  present  toll-gate. 

Eighth— The  increasing  business  of  the  eanal  demands  the  eonstnie- 
tion  lit  the  whan-es,  and  the  piling  neeessary  for  the  same  with  additional 
rei-ctments  will  prevent  the  caving  in  of  tlie  baiilis,  tlie  filling  up  of  tho 
caDftl,  and  the  encroaehments  upon  the  landings  or  pro])eity  thereof. 

Sinth — The  canul  will  require  but  little  dredging,  for  tho  soundings 
talien  ahow  a  good  depth  of  water. 

Tenth — The  toll-gates,  etc.,  of  the  canal  need  some  re|«iir8,  likewise 
the  bridges;  tho  mud-boats  are  worthless;  the  dredgeboat  will  require 
cinsiilerablc  overhauling  before  it  is  in  proper  eoudiiion  for  work. 

Eleventh  —The  shellroad,  owing  to  tho  oei'iipation  of  a  portion  of  it 
by  the  United  States  government,  requires  eonaiJerabIc  repairs;  tlio 
railroad  track,  crosstiea,  etc.,  have  been  rcmovi'd  anil  uti  attenijit  made 
W  grade  the  same,  but  it  will  reqiUi-e  niuny  thoa-iaud  barrels  of  shells  to 
plaee  it  in  proper  condition. 

Twelfth— By  reference  to  the  charter  it  will  be  niiservcil  tlint  a  tovco 
and  draining  canal  are  called  for  a£  parts  of  tlie  i:ondition  o(  granting 
the  aame.  The  draining  canal  docs  not  exist  at  present,  although  of 
mnch  importance  in  carrying  away  tho  water  from  the  portion  of  coun- 
try lying  on  the  upper  side  of  tho  canal.  Of  comparative  necessity  in 
ihepaat.  its  value  is  greatly  increasing  since  tho  erection  of  a  draining 
machine  and  the  more  rapid  and  increased  accumulation  of  deposit  in 
the  canal. 

The  necessity  of  tho  canal  ia  fully  shown  by  the  fUling  up  ot  the  Bayou 

^  John,  and  the  fact  of  its  being  a  condition  in  the  charter  proves  that 

the  Legislature  was  aware  of  the  rights  of  property-holders  lying  above 
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the  canal,  and  of  the  evil  effects  ot  iiBing  a  canal  intended  for  sa\iga- 
tion  tor  other  purposes;  lately  the  same  has  been  domonstrated  by  the 
tact  ot  the  city  being  obliged  to  change  the  drainage  ol  Julia  street  from 
the  basin  to  a  canal  constructed  for  that  purpose,  which  leads  to  one  ot 
the  city  draining  canals. 

The  cost  ot  placing  tbo  canal,  shcllroad,  etc.,  in  good  order  and  making 
the  alterations  proposed  would  have  amounted  to  the  sum  ot  thirty-five 
thousand  dollars  in  ordinary  times. 

If  executed  at  the  present  time  it  wiU  be  nearly  twice  that  amount.eay 
Bixty-clght  thousand  dollars.  The  fluctuations  of  the  price  of  labor, 
materials,  etc.,  will  increase  or  diminish  the  amount,  according  to  the 
period  of  execution. 

Respectfully  submitted, 

\VM.  A.  FRERET,  8tat«  Engineer. 


State  of  Louisiana,  Crrv  op  New  OitLEAira. 

I,  the  undersigned,  Charles  G.  Andry,  a  notary  public,  duly  comnnis- 
aioned  and  qualified  in  and  tor  the  city  of  New  Orleans,  and  the  parish 
of  Orleans,  State  ot  Louisiana,  do  hereby  certify  the  toi'egoing  to  be  o 
true  copy  of  the  original  act  and  documents  thereto  annexed,  extant 
among  the  records  of  Theodore  O,  Stark,  also  a  notary  public  ot  this 
city,  now  temporarily  absent  from  the  parish  ot  Orleans,  and  whose 
records  are  now  under  my  custody. 

In  faith  whereof  I  grant  these  presents  under  my  signature  and  the 
Impress  of  my  seal  ot  ofHoe  at  New  Orleans  on  this  eighteenth  day  of 
December,  A.  D.  1873. 

CHAS.  G.  ANDRY,  Notary  Public. 

And  thereafter  the  contracting  parties  appeared  before  T.  O.  Stark, 
notary  public,  and  entered  into  the  following  modified  contract  ot  lease, 
in  pursuance  of  said  act : 

State  of  Louihiaka,  Parish  of  Oblkaxs. 

Be  it  known  that  before  me,  Theodore  O.  Stark,  a  notary  public  in  and 
for  the  said  State  and  parish,  duly  commiBsioned  and  qualified,  perscMi- 
Ally  came  and  appeared  Duncan  F.  Eenner,  Esq.,  herein  acting  as  the 
true  and  lawful  attorney  in  tact  ot  Richard  Taylor,  Esq.,  ot  this  parish, 
lessee  ot  the  Now  Canal  and  Basin,  the  authority  of  said  Eenner  being 
■derived  from  a  power  of  attorney  executed  by  said  Taylor  on  the  twenty- 
eighth  day  ot  Alarch,  1867,  bdore  DuPleesie  M.  Helm,  notary  in  the  city 
of  New  York,  and  hereto  annexed,  who  declared  that  the  Qeneral  As- 
aenibly  of  this  State  has  paaeed  on  act  entitled  "  an  act  to  authorize  th« 
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widening  and  enlarglDg  ot  the  New  Canal  and  Baein,"  approved  Uareh 
1*,  1867,  a  copy  ot  which  ia  hereto  embodied  as  follows,  to  wit : 
So.  US— An  act  to  authorize  the  widening  and  enlarging  the  New  Canal 
and  Baein. 
Sktion  1,  Be  it  enacted  by  the  Senate  and  House  of  Kepresentatives 
ot  the  State  ot  Loiusiana,  in  General  Assembly  convened.  That  Richard 
Taylor,  the  leasee  of  the  New  Canal  and  Basin,  be  and  he  is  hereby 
authorized  and  required  to  widen  the  New  Canal  to  a  width  of  not  lees 
than  one  hundred  feet,  and  tor  this  purpose  to  use  the  land  contiguous 
to  the  canal  belonging  to  the  State,  the  depth  ot  the  caiiaJ  when  widened 
to  be  not  less  than  eight  feet  at  the  lowest  tides;  and  all  wharves,  basins' 
piera,  abutments,  bridges,  etc.,  shall  be  constructed  according  to  plans 
and  apecifications  prepared  by  the  State  Enginepr. 

Sec.  2.  Be  it  further  enacted,  etc.,  That  the  lessee  is  hereby  reriiiired 
and  shall  bind  himself  by  the  notarial  act  hereinafter  provided  for  to 
dig  and  construct  three  additional  basins,  each  not  less  than  one  thou- 
sand feet  long  by  three  hundred  feet  wide,  und  to  this  end  said  lessee  is 
authorized  to  use  the  contiguous  land  belonging  to  the  State,  and  to 
obtain  lands  by  purchase  or  by  expropriation,  under  the  oct  of  the 
General  Assembly,  entitled  "an  act  for  the  expi'opriation  of  lands  to 
raihxiadB  and  other  worits  of  public  utility,"  approved  February  28, 
1855;  provided,  that  the  land  granted  to  the  Firemen's  Charitable 
ABsodataon  ot  New  Orleans  shall  be  exempted  from  the  provisions  of 
this  sectiOQ. 

SBc^  3;  Be  it  further  enacted,  etc..  That  as  a  consideration  for  the 
outlay  necessary  for  the  improvements  to  the  New  Canal  and  Basin,  the 
said  Taylor  is  authorized  to  retain  the  annual  payments  due  to  the  State 
under  the  existing  lease;  provided,  that  at  least  one-flfth  of  the  work 
shall  be  completed  umually  from  the  time  this  act  Is  promulgated  until 
the  whole  improvement  is  finished. 

Sbc.  4.  Be  it  further  enacted,  etc..  That  the  Improvements  to  be  made 
ia  aaid  canal  and  basin  shtdl  be  commenced  within  one  year  from  the 
psasage  ot  tiuB  act,  and  be  completed  within  five  years  thereafter,  or  in 
More  thereof  the  annual  rent  shall  be  due  and  payable  to  the  Stat«,  as 
provided  in  the  existing  lease. 

8bc.  5.  Be  it  further  enacted,  etc.,  That  at  the  expiration  of  said  lease 
all  the  improvements  mode  to  said  canal  and  basins,  and  on  land  belong- 
ing to  the  State,  or  on  lands  purchased  or  expropriated,  shall  become 
absolutely  the  property  ot  the  State  ot  Louisiana,  without  any  claim  by 
eaid  lessee. 

Sbc.  &  Be  It  further  enacted,  etc.,  That  Immediately  after  the  passage 
of  tills  act  it  shall  be  the  duty  ot  the  Governor  to  cause  a  notarial  act  to 
be  executed  embodying  the  provisions  ot  this  act  and  the  pittns  and 
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specifloatioiis  of  the  State  Engioeer,  to  which  aaid  act  the  securities  on 
the  original  lease  shall  be  parties,  and  expressly  consent  to  the  modifl- 
cationa  of  said  lease,  as  hereinbefore  set  forth. 

(Signed)  DUNCAN  S.  CAGE, 

Speaker  of  the  House  of  Representatives. 
(Signed)  ALBERT  VOORHIES, 

Lieutenant  Governor  and  President  of  the  Senate. 
Approved  March  14,  1867. 
(Signed)  J.  MADISON  WELLS, 

Govomot  of  the  State  of  Louisiana. 
A  true  copy; 

[L.S.]  J.  H.  H.YHDV,  Secretary  of  State. 

Now,  therefore,  the  said  Kenner,  In  his  said  capacity  of  attorney  in 
fact  of  said  Taylor,  lessee,  docs  hereby  accept  the  said  act  in  all  its  parta, 
OS  well  the  rights  given  to  the  said  lessee  under  said  act,  as  the  obliga- 
tions imposed  thereby,  and  does  engage  tliat  the  said  leeaeo  will,  witliin 
thetimeroquiredby  said  act,  cause  tlie  said  canal  to  be  widened  to  a 
width  of  not  less  than  one  hundred  feet,  with  a  depth  of  not  loss  than 
eight  feet  at  lowest  tides,  and  to  dig  and  consti-uct  three  additional 
basins,  each  not  leas  than  one  thousand  leet  long,  by  three  hundred  feet 
wide;  and  all  wharves,  basins,  piers,  abutments,  bridges,  etc.,  which  the 
lessee  may  have  occasion  to  construet  shall  be  constructed  occordingto 
plans  and  specifications  prepared  by  the  State  Engineer,  hereto  annexed, 
■  but  which  arc  accepted  by  said  lessee  only  in  so  far  as  they  carry  out 
the  terms  and  conditions  set  forth  in  the  above-cited  act  of  the  Legisla- 
ture. 

And  now  personally  came  and  appeared  Messrs.  D.  D.  Withers  and  B. 
W.  Huutington,  securiti^  of  said  Taylor,  lessee.  In  the  original  lease  exe- 
cuted between  the  State  and  said  Taylor,  by  act  befoi-e  me,  notary,  un- 
der date  of  the  sixth  day  of  March,  18(i6,  who  severally  declared  that  they 
do  hereby  expressly  consent  to  the  modiflcations  of  said  lease  provided 
for  by  said  act  of  the  General  Assembly  and  by  this  act;  and  now  ap- 
pears his  Exeolleney  J.  Madison  Wells,  Governor  of  the  State  of  Louis- 
iana, who  in  accordance  vrith  the  requirements  of  said  act  of  the  Gen- 
eral Assembly  has  caused  this  act  to  be  prepared,  and  does  her^y 
accept  the  same  on  behalf  of  the  State  of  Louisiana. 

Thus  done  and  passed  in  the  ofilco  of  the  undersigned,  notary,  at  New 
Orleans,  this  twenty-ninth  day  of  April,  A.  D.  eighteen  hundred  and  six- 
ty-seven, in  presence  of  Charles  Q.  Andry  and  Edgar  Giinm,  competent 
witnesses,  who  hereto  sign  with  sold  appeoreiB  and  me,  notary. 

Ori^nal  signed:  E.  Taylor,  per  pro  Duncan  F.  Kenaer;  D.  D.  "Withers, 
J.  Madison  Wells,  Governor  of  Louisiana;  B.  W.  Huntington,  Charles  G. 
Andry,  Edgar  Grima,  T.  O.  Stark,  notary  public. 
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COPY  OF  DOCUMENTS  ANNEXED  TO  THE  OBtOIKAL  ACT. 

SpedficatioiiB  (or  the  widening  and  enlarging  of  the  New  Canal  and 
BaelD. 

Spedflcations  of  State  Engineer  to  be  embodied  in  the  notarial  act,  aa 
required  by  an  act  of  the  L^fislature,  approved  March  14, 1867,  to  au- 
thoilze  the  widening  and  enlarging  of  the  New  CaQal  and  baalne,  et«.: 

First— The  eanal  to  be  widened  to  one  hundred  feet;  the  depth  of  the 
canal  when  widened  to  be  not  lees  than  eight  feet  at  the  lowest  tide.  In 
iridening  the  canal  all  stumps  and  roots  of  trees  shall  bo  removed,  leav- 
ing a  clear  channel. 

Seoond^The  new  basins  shall  be  of  the  dimenBions  and  areas  required 
by  the  act  approved  March  14, 18C7.  That  is  to  say,  the  lessee  shall  dig 
and  construct  three  additional  basins  one  thousand  feet  long  each,  and 
tiiree  hundred  feet  widp,  the  depth  of  the  basins  to  be  the  same  aa  the 

Third— The  wharves  for  the  new  basins  to  be  conatrueted  as  shown  on 
plans  numbered  one  and  two,  and  in  the  following  manner:  The  piles  to 
be  driven  at  distances  of  ten  feet  apart,  measuring  from  centres;  the 
piles  to  be  twelve  inches  square  at  the  but-end  and  ten  inches  at  the 
amall  end,  and  to  be  driven  not  less  than  fltt«en  feet  into  the  solid 
groimd.  The  caps  to  be  twelve  inches  square  and  bolted  to  each  pile 
head  with  one  three- quart*T  by  twenty-inch  ra^cd  bolt;  a  string  course, 
ten  inches  by  eight  inc^hea,  to  be  bolted  to  the  inside  of  the  piles  near 
water  level,  by  three-quarter  by  fourteen-iuph  ragged  bolt,  two  at  each 
end  o(  stringers,  and  one  at  each  intermediate  pile.  Sheet  piling  of  three- 
inch  plank  to  form  a  revctmont  to  be  driven  on  the  inner  side  of  string 
course,  and  each  plunl;  to  be  fastened  with  two  seven-inch  boat  spliies. 
The  sheeting  to  be  driven  at  least  [our  feet  six  inches  into  the  solid 
ground,  and  the  heads  of  planlc  to  be  left  one  foot  above  string  course. 

Fourth — The  top  of  wharves  to  be  covered  with  three-inch  plank  laid 
half  an  inch  apart  A  ground  sill  ten  inches  by  eight  inches  to  be  pro- 
vided, and  each  plank  to  bo  fastened  with  four  seven-inch  boat  spikes, 
two  at  each  end. 

Fifth— Mooring  piles  to  be  driven  along  the  new  line  of  wharves  at  dis- 
tances not  exceeding  twenty-live  feet  apart,  the  piles  to  be  ten  inches 
square,  to  project  two  feet  above  tho  planking,  and  to  be  neatly  dressed 
off  at  the  comers  and  top. 

aixUi— The  whole  of  the  timber  for  the  above  works  to  be  of  the  best 
quality  of  yellow  pine,  tree  from  all  defects. 

Seventh— On  the  completion  of  the  whan-es  in  the  basins,  the  ground 
in  rear  of  the  planking  shall  be  graded  to  meet  the  levels  of  the  streets, 
all  irregularities  of  the  (ground  removed,  and  the  whole  Irft  clear  of  rub- 
tish. 
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Eighth— All  bridges,  piers,  wharves,  basinB,  abutm^ita,  etc.,  shall  be 
constructed  of  eimilar  materials  to  those  now  built,  and  of  the  best  ma- 
terials, and  the  whole  shall  be  constructed  in  accordance  with  the  plans 
of  the  New  Canal  signed  by  the  State  EDginecr  marked  or  nanibeTec] 
one,  two,  and  three,  and  bearing  the  dates  of  nineteenth  January,  1866, 
and  fourixenth  of  March,  1867. 

Ninth — In  enlatging  the  canal  a  sufdcieut  quantity  of  earth  to  be  de- 
posited on  the  bank  of  the  canal  to  afford  such  ample  prot«ction  against 
all  overflow  or  inundation  as  now  exists. 

Tenth — The  lcs8<:!e  to  furnish  and  provide  all  the  labor  and  materials 
necessary  for  carrying  on  and  completing  the  work  designated  in  this 
specification,  together  with  all  necesenry  implements,  tools,  drodgeboate, 
pile-drivers,  etc. 

Eleventh — The  whole  of  the  work  to  bo  executed  in  the  best  and  most 
n'orkmanliko  manner,  under  the  supervision,  according  to  the  lines, 
levete,  sections,  detail,  drawings,  and  to  the  entire  satisfaction  of  the 
State  Engineer. 

New  Orleans,  Louisiana,  March  27, 18G7. 

WILL,  A.  FRERET,  State  Engineer. 

Know  all  men  by  these  presents  that  I,  Richard  Taylor,  of  New  Or- 
leans, in  the  State  of  Louiaiana,  have  made  and  do  hereby  make,  consti- 
tute, and  appoint  Duncan  F.  Keiiner,  of  the  same  place,  my  tnie  and 
lawful  attorney  lor  mo  and  in  my  name,  and  as  my  act  and  deed,  to 
accept  from  the  constituted  authorities  o I  the  State  of  Louisiana  a  certf .in 
lease  of  the  New  Canal  and  Basin  upon  the  tnnns  and  conditions  set 
forth  in  an  act  of  the  Legislature  of  the  said  State  passed  on  the  four- 
teenth day  of  March,  1867,  such  new  lease  to  be  in  modification  of  one 
that  I  now  hold  from  soid  State  for  the  same  property,  and  with  full 
power  to  sign  my  name  to  all  said  fnrmal  aceeptftnces  of  such  lease,  as 
well  as  to  the  lease  itself,  and  to  oeknowledge  the  same  for  mo  and  as  my 
act  and  deed,  as  fiilly  and  completely  as  I  could  do  if  present,  and  to 
sign  and  acknowledge  for  me  all  such  othcj-  papers  as  may  bo  necessary. 
In  hb  discretion,  connected  with  said  lease  or  the  rootlifleation  thereof, 
hereby  ratifying  and  confirming  all  that  my  said  attorney  shall  do  by 
virtue  hereof. 

Witness  my  hand  and  seal  this  twenty-eighth  day  of  March,  one  thou- 
sand eight  hundred  and  sixty-seven, 

[L.  8.]  R,  TAYLOR. 

Witness — DuPlessis  M.  Helm. 

State  of  New  Tore,  I 

City  and  County  of  New  York-  (   *■*■ 

On  this  twenty-e^hth  day  of  March,  A.  D.  1667,  personally  came  be- 
fore me  Richard  Taylor,  to  me  known  to  be  the  person  deecribed  in  aBd 
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*ho  MMuted  the  foregoing  power  of  attorney,  and  acknowledged  that 
he  eiei'uted  the  same  for  the  uses  and  purposes  therein  contained. 

In  witness  whereof  I  have  hereunto  set  my  hand"  and  afRsed  my  otR- 
dal  seal  the  day  and  year  last  above  written. 

[Ka]  DUPLKBSIS  M.  HELM, 

Notary  Public,  City  of  New  York. 
On  the  twenty-eighth  of  March,  1870,  the  General  Assembly  passed  act 
No.  82,  which  ia  as  follows  : 

So.  82— An  act  to  facilitate  dbmmerco  by  providing  for  the  construction 

of  additional  boains  on  the  New  Canal. 

Section  1.    Be  it  enacted  by  the  Senate  and  House  of  Boprescntatives 

of  the  State  of  Ijouisiana,  in  General  Asaeinbly  convened,  that  in  lieu 

iind  instead  of  tlie  three  basirs  heretofore  pro^■ided  for  by  existing  law, 

the  leasee  of  the  New  Canal  is  hereby  required  and  directed  to  dig  and 

txinsiruct  sixteen  basins,  each  not  leas  than  two  hundred  feet  in  length, 

withawidthof  one  hundred  and  fifty  feet,  measured  from  the  west  bank 

'  of  said  canaL 

Set.  2.  Be  it  further  enacted,  etc..  That  this  act  shall  take  effect  from 
and  after  its  passage 

(Signed)  MORTIMER  CARB, 

Speaker  of  the  House  of  Bepresentatives, 
(Signed)  OSCAR  J.  DUNN, 

Lieutenant  Governor  and  President  of  the  Senate. 
.Approved  March  28, 1870. 

(Signed)  H.  C.  WARMOTH, 

Governor  of  the  State  of  Louisiana. 
A  true  copy: 

Geo.  E.  Bovee, 

Secretary  of  State. 
It  is  Dot  pretended  that  the  defendant  has  performed  the  works  desig- 
nated in  Ike  Engineer's  report;  on  the  contrary,  it  is  streniiously  insisted 
that  the  act  of  1866  and  the  act  of  1867,  and  the  contracts  thereunder, 
"nowhero  provide  for  the  performance  by  the  lessee  of  all  the  proposals 
or  suggestiona  of  the  State  Engineer,  Freret,  in  Ills  letter  of  January  18, 
1866. 

"The  act  of  1866  provides  only  that  the  lessee  shall  make  the  repairs 
recommended  by  that  letter,"  etc.:  and  it  is  further  said  the  "plans  of 
the  Slate  Engineer  were  accepted  by  said  lessee  only  In  m  far  as  tlivy 
itaryout  the  terms  and  condilion«  of  the  arl  of  1867."  If  by  this  lost 
Kntenee  It  is  meant  that  tho  lessee  did  not  accept  the  terms  expressed 
in  the  notarial  act,  then  there  would  be  no  contract,  if  the  act  of  1867  bo 
different  from  the  notarial  act,  for  want  of  a  concurrence  of  mind.  But 
^  defendant  sets  up  this  contract,  under  the  act  of  1867,  himself,  as  A 
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modiflcatfon  of  the  one  mode  under  the  act  of  1866,  and  he  can  not  say 
he  is  not  bound  by  its  terms, 

The  act  of  1867,  it  is  true,  uses  the  word  repairs  in  one  place  wh^i  re- 
ferring to  the  Engineer's  report,  but  it  immediately  after  provides  that 
"the  costs  of  the  repairs  to  the  extent  of  fixly-eiglif  thouuarid  dollars  shall 
be  allowed  to  the  lessee,  in  three  equal  amounts,  to  be  deducted  one 
third  each  year  from  the  annual  rents;"  and  then  it  adds  that "  the  repairit 
and  iMPROVKMKsra  provided  by  this  section  shall  be  made,"  etc. 

There  is  no  room  for  a  serious  doubt  that  the  Legislature  intended  to 
have  the  contractor  do  the  works  reported  as  needed  by  the  En^ncer, 
and  wtiich  rcpoitwas  made  a  part  of  the  specifications  to  be  annexed  to 
the  notarial  act.  The  very  sum  which  he  estimated  it  would  cost  at 
present  prices  to  do  the  whole  n-ork  recommended  was  allowed  to  the 
lessee  for  mailing  the  repairs  and  improvements. 

Now,  the  act  of  1867  provided  that  the  canal  be  made  one  hundred 
feet  wide  and  that  three  additional  basins,  each  not  less  than  one  thou- 
sand feet  long,  by  tliree  hundred  feet  wide,  should  bo  made,  all  to  be 
eight  feet  deep  at  lowest  tide,  for  which  works  the  amounts  stipulated 
to  be  paid  by  Taylor  for  the  rental  of  the  canal  should  be  remitted  to 
him.  It  did  not  change  or  affect  the  oth?r  obliQdtioits  of  Taylor  to  the 
State  created  by  the  contract  of  ISlifi  any  more  thoji  it  afTeetcd  hia 
rights  under  said  contract  Under  the  contrnct  of  1867  he  assumed  the 
obligation  to  make  the  above-mentioned  improvements  in  addition  to 
what  he  had  engaged  to  perform  in  the  contract  of  1866. 

The  third  section  of  the  act  of  1867  required  that  one  fifth  of  the 
work  be  done  annually  until  the  whole  is  finished.  I  am  convinced  from 
the  evidence  that  this  provision  had  not  been  complied  with  when  the 
act  of  1870  was  enacted.  I  am  equally  convinced  that  the  defendant 
had  failed  in  several  other  important  particulars  to  perform  his  contract 
under  the  act  of  1867;towit: 

He  has  not  made  "the  repairs  described  by  the  specifications  and 
plans  in  the  report  of  the  State  Engineer  to  the  Governor,"  dated  Janu- 
ary 18, 1866.  Tne  new  wharves  have  not  been  "  continued  on  each  side 
of  the  New  Canal  until  they  reach  the  present  toll-gate."  They  have  not 
been  begun  from  Magnolia  to  Claiborne  street,  say  one  thousand  feet  on 
eochside.  The  "levee  and  draining  canal"  on  the  upper  side  of  'the 
canal"  has  not  been  made,  as  required  by  specification  twelve  of  the 
State  Engineer's  report  The  entrance  to  the  canal  (speclflcations  1,  2, 
and  3)  has  not  been  improved  as  required.  The  shellroad  has  been  re- 
paired only  in  part;  nothing  lins  been  done  this  ^de  of  Chubome  street, 
ns  required  by  specifications  of  State  Engineer. 

For  all  this,  and  especially  the  two  thousar.d  feet  of  extra  wharfage, 
defendant  was  to  retain  sixty-eight  thousand  dollars  during  the  first 
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three  yews  of  the  lonse.  Thla  prreupposea  thjit  the  improvementB  were 
to  be  made  during  the  three  yeura  at  the  most,  but  they  have  not  been 
made  at  all. 

The  act  of  1870  appears,  from  its  terms,  to  liuvp  been  passed  for  the 
rdtf/  of  the  defendant.  It  provides  tJial,  in  lien  of  the  three  basins  of 
one  thousand  feet  in  length  by  three  hundred  feet  wide,  sijcteen  basins, 
owh  mt  (ess  than  two  hundred  feet  in  length,  with  a  width  of  one  hun- 
i!red  and  fifty  feft,  raeaeuring/rom  the  icest  bank  of  the  xnld  raual— or 
in  plain  language,  ^/!//ec(  w'uU: 

But  eyen  this  obligation  has  not  been  performed. 

The  evidenee  shows  that  there  are  only  7iine  basins  fltty  feet  wide,  and 
UiBt  there  are  no  wharves  around  them.  But  it  is  pretended  that  these 
Jiine  basins  measure  in  the  aggregate  about  thirty-two  hundred  feet  in 
lengtit,  and  therefoiv  that  is  a  eomplionee  with  the  contract  The  law 
Md  the  contract  permitted  the  contractor  to  make  the  basins  as  long  or 
na  wide  as  he  pleased,  but  both  i-equirod  him  to  make  them  at  least  two 
hoadred  feet  in  length,  and  the  contract  required  sixteen.  As  the  eoun- 
Bei  for  plaintilT  well  remarked,  it  is  not  possible  to  truthfully  call  7nne 
btaoa  sixteen  basins. 

I  therefore  dissent  from  the  opinion  of  the  majority. 

T.a.iArEHEO,  J.    I  er>neur  in  the  dissenting  opinion  of  the  Chief  Justice. 

Os  Beheabino. 

Wilt,  J,  After  re-argiimont  of  this  case  anri  upon  mature  delibera- 
tion, we  have  come  to  the  eoneluaion  that  our  former  judgment  herein 
is  correct. 

It  is  therefore  ordered  that  our  former  judgment  remain  undisturbed: 


Mas,  E.  BorHLos,  Wife  of  H.  Ve3Cie3,  vs.  E.  Waog.im.\x,  Sheriff,  et  al. 

The  plaintiff  In  p.ip'utiun,  which  id  enjoinel  br  Mrs.  Brmrloii.  ntlnckaon  several 
Kronmlsthe  validity  of  the  juiUment  o[  BPWinilioii  bPtween  lier  anil  h*r  hus- 
band. The  record  shows  that  more  tbiui  nnc  year  (■Inp.ird  betweon  the  dat«B  o( 
either  the  iddKiaenCB  nt  Ihc^izin?  proclitor.  or  ot  the  witi'  for  npitaration.  and 
thcdatp  of  tblH  [iroORodlna  or  the  dato  of  tho  solzari'  pniolniid.  Tho  idea  oT 
preserii>tl«D  ol  odd  year  Hi cd  in  thla  court  must  provnll. 

I  PPE.\L  from  the  Fourth  District  Court,  parish  of  Orleans.    Lynch,  J. 
n.  E.  Sahaiirii'  anJ  E.  T).  Whitf.,  for  plaintiff  and  appellant.     CharlfK 
loaqite,  and  McEiienj,  EtHi'  &  Ellin,  for  <]efen<lant8  and  appellees. 
Howell,  J.     Mra.  Mary  C'.aney,  having  judgments  against  the  firm  of 
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Hesse  &  Verges  and  against  H.  Verges,  one  of  said  firm,  issued  execu- 
tion and  seized  flftc(>utiogshead8ot  sn^aras  belonging  to  said  H.  Voices. 
The  plaintiff,  wife  of  ■\'ei'ges,  and  separate  in  property,  enjoined  the 
sale,  claiming  the  sugar  as  raised  on  a  plantation  whieh  she  purchased 
after  judgment  of  separation  and  cultivated  with  funds  obtained  on  her 
sole  croilit.  The  plaintiff  in  execution  attacked  the  validity  of  the  judg- 
ment of  scparatiuo,  beouuse  fraudulently  rendered;  because  rendered  by. 
i-onsent;  bei^use  ivndcred  upon  inaufBdent  allegations  and  without 
proof;  an:l  bci-iiusj  it  wiw  iiiiviT  executed.  Judgment  was  rendered  dis- 
solving the  injunction,  and  plaintiff  appealed. 

In  this  court  she  pleads  the  prcs^.Tlption  of  one  year. 

The  veord  shows  that  more  than  one  year  elapsed  between  the  dates 
of  either  the  judgments  of  the  seizing;  erodltor  or  of  the  wife  for  separa- 
tion and  the  datt-  t)f  this  procci-ding  or  the  date  ol  the  seizure  enjoined. 
The  plea  of  preBudptlou  must  pre\-ail.  See  14  An,  100;  23  An.  546;  24 
An.  522. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed, 
and  that  there  be  judgment  in  favor  of  plaintiff  perpetuating  tho  in- 
junction herein,  with  costs  in  both  courts. 

Rehearing  refused. 


No.  5519.  . 
State  of  Lotisiasa  vs.  Chablrm  Moiwas.* 

All  leitislBtivo  contriiL-tH  must  l>e  constriioil  most  favorobly  In  tbo  State,  tl  there  is 
ouy  duubt  an  In  their  ineniiliut  nr  intiTprntiitliin.  niiil  a  piirty  c'lnimliiR  exemption 
Irom  tAxntion  must  t-oiiio  strictly  within  tiiB  iirnvislnnaof  llio  statute  Kntnliasit. 

ConBldfiring  the  DrovislooH  ol  auetlonB  two.  thrso.  nod  eleven  of  tho  ebarter.  tho 
Ronc^luslon  Is  that  thn  o\cni|jt[on  Ir»m  taxation  icnuiled  to  Che  Kew  Orleans, 
(>Delnuaas.  and  Great  IVeetcrii  Ballrond  was  not  a  tranHfcrable  rixht ;  that  tho 
Utato  never  intendeil  to  I'onteron  the  irraulee  the  power  to  eonveythis  HKht  or 
Drlvlluse  to  another  conmration  or  to  a,  natural  norsou.  The  prlvileKcs  crantM 
were  to  tho  person  ot  the  KMitfe.  It  was  nevor  intended  to  attach  to  the  prop- 
erty ol  the  oorporation.  and  to  follow  It  Into  third  hnnd  when  aold  on  execution. 

The  IranchlHtiM  of  a  railroad  company  can  not  be  alienated  without  the  consent  of 
tho  State  which  eranted  them.  When  the  State  covenants  and  aereos  that  a  msr- 
taln  corporation  shall  ndtninLster  ecrtaln  franchises,  tho  ordinary  judKraent 
creditors  ot  that  curporetion  may  seize  nad  sell  ibi  uroperty.  but  not  the  Iran- 
ohlsns.  It  is  a  Btate  prcrotcativc  to  put  the  adnihiistration  ot  its  franchlsea  into 
Buch  hands  aa  it  may  choose,  aud  thoy  can  nut  be  transferred  without  the  cod- 

Thercfoce  the  sale  of  ihto  by  the  ordinary  judgment  nre<iitois  of  the  New  Orleans. 
Opeloiisaa,  and  Great  Western  Itsllrnad  Company  to  the  plaintiff.  Charles  Xor- 
nan.  who  hod  previously  bought  tho  llrst  divlsioD  uf  the  mod  extending  Irom 
AlgiorB  to  Berwick's  Bay.  ol  tbo  unllnlshod  division  ol  the  same  extondlnii  Irom 
Bcrwixk'a  Bay  to  Opeloiinas,  and  the  illvlsion  Irom  Opelousantothe  Sabine,  upon 
which  no  work  had  ei-er  lieen  done,  transferred  to  the  purchaser  whatever  prop- 
erty the  corporation  had  embraceil  within  those  dlvialoDH :  but  tho  person  ol  the 
oorpnratinn  and  the  franchises  which  tho  Btate  had  cnaimltted  to  U»  hands  were 
not  alienated. 
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KntioD  niae  of  tbn  i^htuler  ot  18S3  authorizod  the  isorporntlou  to  borrow  raoaey  as ' 
mleht  be  re<(uired  [or  oertaln  purpoBBS  und  to  mort^BRB  the  property  ot  thp 
ninlCADT  to  sn/omiilish  that  object,  but  no  Authority  waBglTi^D  to  mortaaico  the 
franchises. 

Id  i«(the8ttitepHsse<laffRDemla<4  nuthorizJnR  railmiUI  i>ompaiiica  to  morteafrn 
ihelr  property  aoil  frHDChiBKfl.  Uotil  this  act  wtm  pasaMI  tbo  Iranchines  of  a 
rnilmnd  company  in  this  HtBt«  could  nut  bs  mort4caK<!d.  Otherwlnc,  tbnt  act 
would  bsve  been  unnecesBary. 

OtorJea  Horgaii  did  aot  HCiiulro  the  privlieitc  of  exemption  from  toiatlon  by  vlrtuo 
nt  the  fldjuiiicallon  to  hlin  of  the  flret  srent  divialon  of  tbo  railroad  which  wns 
Kninied  by  lb<!  chartof  to  the  rapital  itock  and  other  propurty  of  said  corpora- 
lian.  The  obliicatlon  uoderlyine  this  rUbC  of  cxomption  fromUuation  waaan 
indivisible  ubIiKHtiou.  nnd  the  obllKatioQ  undcriylnK  (bo  rieht  of  exemption  of 
th«  officers  and  employeei)  of  said  Porporatlnn  from  jury  doty  and  military  duty 
mi  also  an  Indivisible  oblifiation.  Neither  ot  thraei'iin  lio  brolien  Dp  at  the  op- 
[loa  of  the  IncjriKiratura  nnd  dividud  Into  hs  many  obllicotionB  nnd  ri^hta  att 
th«y  may  desire. 

The  rieht  of  conHirate  existenee  can  not  Iw  divided  up  and  made  appiicabia  to  tho 
ditt^rent  divlBlons  of  a  railroad.  Nor  can  the  ritcht  to  expropriate  pr  .>perty  bu 
paneled  out  amons  the  puri'hasers  ol  the  various  dlvieions  of  a  railroad. 

Several  CO rporationB.  poeses-tinK  the  rights  and  trnnohiaoa  atnted.  can  not  sprlns 
into  eiisCenne  by  the  act  of  a  railroad  comiHiay  in  morbctwinii  and  a^llinKeep- 
taala  divisions  of  their  road  with  the  rlBhls  and  tranchlHOB  applicable  to  each 
diTision.  because  tbiB  would  be  the  oxcrelse  of  a  preroeative  by  n  creature  thot 
belon^B  exclusively  to  its  ereator. 

Hence  the  plaintiff  did  hot,  by  the  adjudication  under  the  toreeiosure  of  the  mort- 
xaee  on  the  first  diviaion  ot  the  road  with  the  rights  nnd  i)rlviieKe8  applicable  to 
it. aciiuire  the  privilege  of  exemption  from  taxation,  aaaaDiine  that  such  priv- 
iicee  was  acquirable  under  a  mortxace  and  adjudication  ot  all  the  franchisee 
ind  property  of  tlie  Sew  Orieana.  Opelousns,  and  Great  Western  BailroHd  Com- 
pani.  pursuant  to  the  act  of  iHse, 

Bol.  awuming  ttiat  by  the  purchaan  ot  all  the  shares  of  slock  or  otherwiac  tbo 
plaintiff  stands  before  the  court  reprcHcntiuK  tlin  New  OrloanH,  OpeloueaB.  and 
(■rent  Western  Railroad  Company,  he  can  notelftim  the  exemption  from  taxation 
mentioned  in  the  charter,  in  view  ot  the  fart  that  the  rnilrond  has  not  1>een  com- 
tileced  within  the  limits  of  the  State,  although  mors  than  twenty  years  have 
'.'lapsed  since  Ihe  charter  van  (crantcd. 

Thi>cliiiritethat  the  ntatc.  in  amfjuilnii  the  taxen  now  Houicht  to  ))e  collected,  has 
violntod  the  obligation  of  ber  contract  with  the  New  Orleana.  Onelouaas.  and 
Ureal  Western  Bailroa<l  Company  nan  notbii  maintained.  TheKtato  never  agreed 
bi  exempt  from  taxation  forever  the  properly  of  that  eorpiiration, 

Tbe  stipulation  in  the  charter  woa  that  the  capital  Rtoclt  and  other  property  of  said 
minpany"Bball  be  exempt  from  taxation  tor  ten  years  after  the  eomplotiou  of 
^aidroadwitblnthclimils  of  thin  State."  Tho  i-onaiderationot  this  grant  was, 
nt  cniirBe.  tbe  proiniae  ot  the  corporation  to  prosocuCe  (o  completion  (he  build' 
Idk  o)  tbe  railroad.  Over  tventy  yimrs  huvo  paiwed,  and  nothing  ot  the  kind 
has  lieen  done,  ami  there  Is  no  visible  prosi.ect  of  it^  cumpletion. 

Inlhefa^'c  of  auch  a  palpiiblo  almndonmcnt  of  the  enterprise  nnd  stieh  a  flagrant 
breach  of  contraj^.  it  ia  with  bad  grace  that  tho  defendant,  when  taxed  on  tho 
property  deeeribod  in  this  suit,  complaint  that  tbi!  State  is  Impairing  its  obiiga- 
linna.  To  permit  the  corporation  by  its  own  derellctionti  to  prolong  tbe  period 
lit  exemption  from  taxation  would  bo  to  allow  it  to  take  advantage  ot  i(s  own 
sroog;  aud  what  the  corporation  con  not  do  tbo  defendant  claiming  under  it 
am  net  accompliBb. 

iPPEAL  from  the  Superior  District  Court,  pnrish  of  Orleana.  Saw- 
kiiu,  3.  Henrij  ('.  Dibble,  Aaaistuiit  Attorney  General,  and  K'.  B. 
Villi,  (or  plaintiff  and  appellee.  Leunj  £  iloiirve,  for  defendant  and  ap- 
peUant. 
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Wyly,  J.  ThiB  is  a  controversy  between  the  State  and  Charles  Mor- 
gan in  n^rd  to  the  collection  of  taxes  asBessed  against  him  on  certain 
real  estate,  rolling  stock,  and  ferryboats  described  in  the  suit  The  de- 
fense is: 

First — This  property  is  not  liable  to  taxation,  because  it  was  acquired 
by  Charles  Morgan  from  the  New  Orleans,  Opelousas,  and  Great  "West- 
em  Kailroad  Company,  and  by  the  second  section  of  the  charter  of  said 
corporation  all  its  property  was  exempted  from  taxation. 

Second— The  assessment  of  the  property  was  excessive. 

As  the  record  does  not  pi-esent  a  case  entitling  defendant  to  relief  on 
the  second  ground,  we  will  turn  to  the  first,  wliich  presents  the  import- 
ant question  in  this  litigation. 

Before  entering  upon  the  discussion,  however,  it  will  be  neccssarj'  to 
notice  some  of  the  provisions  of  the  charter  of  the  New  Orleans,  Ope- 
lousas, and  Great  Weat#m  Eailroad  Company,  and  to  state  some  of  the 
facts  disclosed  by  the  record. 

By  act  No.  119  of  the  acts  of  1853  the  General  Assembly  incorporated 
the  New  Orleans,  Opelousas,  and  Great  Western  Railroad  Company  "for 
the  purpose  of  constructing,  working,  and  matntaiDlng  a  railroad  from 
Algiers,  on  the  opposite  side  of  the  MisBtssippl  ilver  from  New  Orletuis, 
and  thence  westward  to  Bayou  Lnfourehe,  thence  to  Berwick's  Boy, 
thence  to  Washington,  or  near  it,  on  the  Courtableau,  in  the  parish  of  St. 
Landry,  and  from  thence  hereafter  to  be  continued  to  the  point  on  the 
Sabine  river  most  favorable  for  the  purpose  of  continuing  said  road 
through  the  State  of  Texas  to  El  Paso,  on  the  Eio  Grande." 

Section  one  creates  Bald  railroad  company  into  a  body  corporate  and 
politic  with  "full  power  to  sue  and  be  sued,  plead  and  be  Impfeaded,  to 
do  and  perform  all  other  acts,  and  enjoy  all  the  rights  and  privileges  in- 
cident to  corporationa" 

Section  two  provides  that  "  the  capital  stock  of  said  company  shall  be 
exempt  from  taxation,  and  its  works,  fixtures,  workshops,  warehouses, 
vehicles  of  transportation,  and  other  appurtenances,  shall  be  exempt 
from  taxation  for  ten  years  after  the  completion  of  said  road  within  the 
limits  of  this  State." 

Section  three  provides  that  "the  president,  engineers,  clerks,  agents, 
and  ser^'ants  of  said  company  shall  be  exempt  from  juiy  duty  and  from 
military  duty,  except  in  case  of  invasion  or  insurrection." 

Section  five  fixes  the  capital  stock  of  said  company  at  six  millions  of 
dollars,  divided  into  two  hundred  and  forty  thousand  shares. 

Section  nine  provides  that  "  the  president  and  directors  of  s^d  New 
Orleans,  Opelousas,  and  Great  Western  Railroad  Company  may  borrow, 
from  time  to  time,  such  sums  of  money  as  may  be  required  for  the  con- 
struction of  said  road,  over  and  above  the  amount  received  from  sub- 
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Ediptioiis  to  its  capita  stock,  provided  tbe  amouots  borrowed  do  not 
exceed  eis  milliona  ol  dollars ;  and  said  president  and  directors  be  and 
are  tiereby  authorized  to  secure  said  loans  by  mortgaging  the  property 
of  the  company,  in  whole  or  in  part,  as  they  may  deem  expedient ;  and 
aay  mortgage  so  given  need  not  be  reinscribod  to  continue  said  mortgage 
in  force," 

Section  eleven  provides  that  "  said  New  Orleans,  Opelousas,  and  Oreat 
Vestera  RaDroad  Company  shall  have  perpetual  exlsteuee,  unless  said 
corporation  is  dissolvod  by  a  vote  of  three  FourthB  of  its  stockholders  at 
a  meeting  called  specially  for  the  purpose,  or  tmless  said  corporation 
shall  faQ  or  be  insolvent  ;"••♦  »••«» 

These  are  the  only  sections  of  this  statute  that  need  be  noticed. 

Id  1856  the  General  Assembly  passed  a  general  law,  being  act  No.  194, 
entitled  "  An  Act  to  extend  the  Powers  of  Boilroad  Companies." 

Section  one  provides  that  "  in  addition  to  the  powers  conferred  by  law 
upon  railroad  companies,  any  railroad  company  established  under  the 
lawB  ot  this  State  may  borrow,  from  time  to  time,  such  sums  of  money 
as  may  be  required  tor  t^o  construction  or  repairs  of  imy  railroad,  and 
for  this  purpose  may  issue  bonds  or  their  obligatlo  as,  secured  by  mort- 
gage upon  the  franchises  and  all  the  property  of  said  companies,  and 
pay^le  at  such  times  and  places  as  the  president  and  directors  may 
dedgnate,  with  power  to  sell,  pledge,  or  otherwise  dispose  of  said  bonds 
on  such  terms  as  the  president  and  directors  may  deem  expedient" 

Early  in  1857  the  flrst  division  of  the  Nem  Orleans.  Opelousoe,  and 
Great  Western  Railroad  was  completed  to  Berwick's  Bay,  a  distance  of 
eighty  miles. 

For  the  purpose  of  obtaining  means  for  the  further  completion  ot  tbe 
road,  in  March,  1859,  the  board  of  directors  ot  said  company  passed 
KsolutioDs  authorizing  the  president  to  issue  two  thousand  bonds  of  the 
New  Orleans,  Opelousas,  and  Great  Western  Railroad  Company  tor  one 
thousaad  dollars  each;  and  to  secure  the  payment  of  said  bonds  and  the 
intercfit  thereon  by  a  first  mortgage  on  the  first  grand  division  ot  the 
railroad,  from  -Ugiers  to  Berwick's  Bay,  "  together  with  the  land  over 
lohicli  gaid  road  ut  conntructed,  the  equipments,  appurteiiancea,  rights,  and 
frtmchlaes  of  the  conpanij  ajipllctible  to  this  portion  of  the  road." 

Under  this  authority  and  the  power  conferred  by  the  statutes  quoted, 
Uie  president  in  April,  1359,  issued  tbe  bonds  and  executed  the  mortgage 
ua  thefiret  division  of  the  road,  extending  from  Algiers  to  Benriok's  Bay. 

With  the  funds  arising  from  tliis  source  the  company  continued  the 
work  and  almost  completed  the  entire  grading  to  Opelousas,  a  distance 
"[  eighty-flve  milea  beyond  Berwick's  Bay,  when,  in  1862,  further  opera- 
tiona  were  discontinued  on  said  road  on  account  of  the  war,  the  road 
having  been  seized  by  the  military  forces  of  the  United  Stotes, 
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When  tlie  road  was  restored  to  the  company,  in  lSfl6,  it  made  every 
poseible  effort  to  resume  work  and  to  complete  the  road,  but  '^thout 
BUtN3e0S.    No  work  has  since  been  done  by  the  company. 

The  result  of  Its  labors  was  the  completion  of  the  first  division  ol  the 
road,  a  distance  of  eighty  miles,  and  the  clearing  and  partial  grading  of 
the  second  division,  extending  from  Berwick's  Bay  to  Opeloueas,  a  dis- 
tance of  eighty-five  mUea.  The  third  division,  from  Opelousoa  to  the 
Sabine,  a  distance  of  ninety-eight  milee,  remains  untouched. 

In  1660  Charles  Moi^an,  the  holder  of  certain  of  the  mortgage  bonds, 
foretJosed  the  mortgage  on  the  flret  division,  and  purchased  it  under 
executory  process  issued  by  the  United  States  Circuit  Court.  In  1H70  hi- 
purchased,  under  ordinary  writ*  of  JU^i.  facias,  issued  in  certain  judg- 
ments against  said  company  in  the  district  courts  of  the  parish  of  Or- 
leans, all  und  singular  the  balance  of  the  property  of  the  New  Orleans, 
Opelousas,  and  Great  Woatem  Railroad  Company.  Subsequently,  to  wit; 
on  the  twelfth  of  December,  1871,  Charles  Morgan  coDveyed  to  the  New 
Orleans,  Mobile,  and  Texas  Railroad  Company  "the  franchises,  rights, 
and  privilf^es  now  owned  by  said  Charles  Motion  for  the  construction 
and  m^ntenance  of  a  Hue  of  railroad  running  from  Brashear  City  north- 
westwardly so  as  to  connect  with  the  main  line  of  railroad  of  the  New 
Orleans,  Mobile,  and  Texas  Railroad  at  or  near  Vcrmilionville,  and 
thence  northwestwardly  to  the  Red  river,  together  with  all  the  lands  and 
lights  of  way  for  or  in  respect  to  such  railroad  from  Brashear  City 
northwestwardly  to  such  point  of  connection  at  or  near  Vcrmilionville, 
and  likewise  for  a  railroad  north  of  that  point  to  Red  river,  which  the 
said  Charles  Morgan  now  owns  or  is  entitled  to,  and  the  benefit  of  all 
work  heretofore  done  and  improvements  heretofore  made  upon  the  same 
in  the  shape  of  grading  or  otherwise."         *         •        •        •        ■        • 

Subsequent  to  this  conveyance  the  New  Orleans,  Uobile,  and  Texas 
Railroad  Company  expended  from  eighty  to  one  hundred  thousand  dol- 
lars on  the  road  from  Brashear  City  to  Vermillonville,  and  in  August, 
1S72,  suspended  all  further  operatione  on  said  road. 

Cbarlee  Morgan,  since  his  purchase,  has  expended  large  sums  in  im- 
proving the  first  division  from  Algiers  to  Berwick's  Bay,  but  no  work 
lias  been  done  by  him  on  the  road  beyond.  This  statement  of  facts  and 
quotation  from  the  statutes  applicable  to  this  cose  bring  us  to  the  ood- 
sideration  of  the  following  questions: 

.  First— Was  the  exemption  from  taxation  stated  In  the  second  section 
of  the  charter  of  said  company  transferable? 

Second— If  so,  was  it  conveyed  to  Ohariee  Morgan  by  the  piurhase 
which  he  made  of  the  railroad? 

Third — If  80,  is  he  entitled  to  claim  said  exemption  from  taxatJon,  in 
vievi  of  the  fact  that  said  railroad  has  not  been  completed  within  Ihe 
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limits  of  the  State,  although  more  than  twenty  years  bare  elapsed  since 
the  charter  was  fn^Dtcd  ? 

First— All  legislative  coatracts  must  be  construed  most  favorably  to 
the  State,  it  there  is  auy  doubt  bs  to  their  meaning  or  interpretation. 
And  a  party  claimhig  exemption  from  taxation  must  come  strictly  within 
the  provisions  of  the  statute  granting  it.    1  Black.  436;  8  Wallace,  431. 

Considering  the  provisions  ot  sections  two,  three,  and  eleven  of  the 
charter,  we  are  of  opinion  that  the  exemption  from  taxation  granted  to 
the  New  Orleans,  Opclousas,  and  Oreat  Western  Railroad  was  not  a 
transferable  right ;  that  the  State  never  intended  to  confer  on  the 
grantee  the  power  to  convey  this  right  or  privilege  to  another  corpora- 
tioD  or  to  a  natural  person.  Mark  the  language  of  the  statute,  wtilch 
dedares,  not  that  certain  property  shall  be  forever  exempt  from  taxa- 
tiOD,  but  that  "  the  capital  stock  of  said  company  shall  be  exempt  from 
taiatiuo,  and  its  works,  fixtures,  workshops,  warehouses,  vetiicles  ot 
transportation,  and  other  appurtenances  shall  be  exempt  from  taxation 
for  ten  years  after  the  cumpieUon  of  said  road  within  the  limits  ot  this 
State." 

Also,  consider  the  phraseology  ot  section  three,  which  declaree  that 
"  Che  president,  engineers,  clerks,  agents,  and  servants  of  said  oompany 
sball  be  exempt  from  jury  duty  and  from  military  duty,  except  in  ease  of 
ioTasion  or  insurrection." 

Can  this  right  of  exemption  for  a  limited  time  from  taxation,  con- 
ferred in  precise  terms  upon  a  certain  railroad  corporation,  and  this 
li^t  of  exemption  from  jury  and  military  duty  conferred  upon  the 
"  president,  clerks,  agents,  and  servants  of  said  company,"  be  extended, 
by  aoy  fair  construction  of  the  statute,  so  as  to  authorize  and  empower 
the  grantee  to  transfer  these  rights  or  privileges  to  another  corporati<m 
or  to  a  natural  person  ?  We  think  not.  The  consideration  to  the  State 
na  the  stipulation  or  engagement  ot  the  company  to  build  the  railroad 
to  the  Texas  line.  For  this,  in  addition  to  other  privileges  granted,  the 
State  agreed  to  exempt  the  capital  stock  and  other  property  of  said  cor- 
poration from  taxation  for  ten  years  after  the  completion  of  the  work, 
ud  also  to  exempt  from  jury  and  military  duty  the  ofDcers,  agents,  and 
serraots  ot  said  company.  The  grant  of  these  privileges  was  to  the  per- 
BOD  of  the  grantee.  It  was  never  Intended  to  attach  to  the  property  of 
the  corporation  and  to  follow  it  Into  third  hands  when  sold  on  execution. 

The  case  of  New  Jersey  vs.  Melier,  7  Orancb.  409,  dted  by  the  defend- 
ant, was  not  like  the  one  now  before  the  conrL  There  the  land  pur- 
tbaeed  by  the  State  for  the  Indians  was  exempted  by  a  legislative  act 
bom  taxation,  and  the  court  maintained  the  exemption  of  such  land  In 
third  hands,  on  the  ground  that  the  land  bad  been  sold  with  the  assent  ot 
the  State  with  all  its  privllegee  and  Immtmitles,  and  that  the  "  privilege. 
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though  for  the  benefit  of  the  Indians,  is  annexed,  by  the  terms  of  the 
act  which  created  it  to  the  land  Its3lf,  not  to  their  person." 

The  case  of  the  Home  of  tho  Friendless  vs.  Bouse,  8  Wal.  431,  closely 
resembles  the  one  now  under  consideration  so  far  as  the  point  in  discus- 
sion Is  concerned.  There  was  a  statute  which  gave  to  a  charitable  insti- 
tution a  charter,  and  declared  by  it  tiiat  the  property  of  said  corporation 
shall  be  exempt  from  taxation,  and  the  court  held  that  as  soon  as  the 
corporation  was  organized  tho  contract  became  completed,  "  and  its 
property  is  not  subject  to  taxation  so  long  as  the  corporation  owns  it  and 
applies  it  to  tho  purpose  for  which  the  chiirter  was  granted."  Here,  to 
encourage  the  New  Orleans,  Ojjelousas,  nud  Oro.it  Western  Railroad 
Company  to  build  the  road  to  tho  Subino,  or  the  Texas  line,  tlie  State,  in 
precise  terms,  agi-eed  to  exempt  its  capital  stock  anil  other  property 
from  taxation  for  ten  years  after  the  completion  of  said  road;  but  during 
this  period  it  was  manifestly  the  intention  that  tho  exemption  should 
apply  only  to  tlie  property  owni>d  by  stud  corporation. 

Second — But,  oesuming  the  transferability  of  tho  right  or  privilege  in 
question,  tho  inquii-y  is,  was  it  cjnveycJ  to  Cbarlca  Morgan  by  the  pur- 
chase which  he  mode  of  the  railroad  ? 

However  difficult  it  may  he  to  form  a  satisfactory  opinion  as  to  the 
extent  of  the  franchises  of  a  raih'oad  company  that  are  liable  to  pass  to 
a  purchaser  under  the  foreclosure  of  a  mortgage  authorized  by  legisla- 
tive enactment,  on  account  <if  the  conflicting  adjuclicatious  of  the  courts 
,  in  different  States,  we  find  no  difllciilty  in  arriving  at  the  conclusion  that 
the  franchises  of  a  railroad  corporation  can  not  be  alienated  without  the 
consent  of  the  State  which  giunte<i  them.  Aa  ali  francliis?3  belong  ex- 
clusively to  the  State,  no  one  will  be  permitted  to  pesscM  aiid  administei- 
ony  of  them  without  the  consent  of  the  State. 

When  the  State  covenants  and  agrees  that  a  certain  corporation  shall 
,  administer  certain  franchises,  the  oiiUnary  judgment  creditors  of  that 
corporation  may  seize  and  sell  its  property,  but  n^it  the  franchises.  They 
are  beyond  the  reach  of  an  ordinary  execution.  It  is  a  State  preroga- 
tive to  put  the  administration  of  its  franchises  into  such  hands  as  it  may 
choose.  And  they  can  not  bo  transferred  to  other  hands  without  tlie 
consent  of  the  State. 

When,  in  1853,  the  State  gave  to  the  New  Orleans,  Opelousas,  and 
Great  Western  Railroad  Company  corporate  existence  and  the  franchisee 
necessary  to  construct  and  operate  a  railroad  from  Algiers  to  the  Sabine, 
together  with  a  limited  exemption  from  taxation  of  its  capital  stock  and 
other  property,  the  State  did  not  consent  that  these  franchises  should  be 
transferred  to  third  hands  by  a  sale  on  execution  by  the  ordinary  judg- 
ment creditors  of  said  corporation.  Therefore  the  sale  of  1870  by  the 
ordinary  judgment  creditors  of  said  corporation  to  Charles  Moi^an  of 
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the  unfinished  division  of  tlie  New  Orleans,  Opfilouaafi,  and  Groat  'West- 
era  Bailroad  estcoding  from  Berwicit'a  Boy  to  Opcloiisas,  und  tlie  divis- 
ioD  of  ninety-eight  miles  from  Opelousas  to  the  Sabine  (ii|inn  which  no 
worli  had  ever  been  done),  transferred  to  the  imri'haeor  wiiatever  prop- 
erty the  corporation  had  embraced  within  those  divisions,  Tjut  the  person 
of  the  corporation  and  the  franchises  which  the  State  had  wmmittcd  to- 
its  hands  mere  not  aUenated. 

The  tact  that  he  had  previously  bought  the  flrst  division  under.tho 
[iireciosure  of  the  mortgage  whieli  tho  ccirporntion  whs  niithorizcd  to 
give,  gave  to  Charles  Morgan  a"  greater  rights  nndi'r  the  it' I  judication  of 
the  ordinary  esecutiona  Uuin  any  nthcr  piircha-.cr  wonlii  iiiivi'  acquired. 

Section  nine  of  the  <>harter  of  185:1  autliorizcd  the  cori«'ratii>ri  to  bor- 
row mcney,  from  time  to  time,  as  iniglitl)e  required  f"r  tlii-  ciinstructi<iii 
of  sairl  ri>!icl,  and  "  to  secure  said  loans  by  morlt,'nging  the  property  of 
the  company,  in  whole  or  in  part,  us  tliey  shall  deem  expedient,"  Init  no- 
uiilhority  was  given  to  mortgage  tlie  truneliisea  of  suit!  corpoi'ation. 
The  Stat'?,  however,  in  1856  passed  a  general  law  declaring  that  "  any 
Rulroad  company  established  under  the  laws  cif  this  State  may  borrow, 
from  lime  to  time,  snch  snnia  of  money  as  may  be  reiiuired  for  tlie  con- 
stnietion  or  repairs  of  any  railroad,  an'l  for  tliis  puqiose  may  issuo 
bonds,  or  their  obligations,  seeiirt^cl  by  mortgage  upon  the  Iraiichises 
and  pniperty  of  said  company."  *  *  •  Until  the  aet  "1  ISr-G  the 
franeiiises  of  a  railroad  cor jwd ration  in  this  State  eould  notln'  uiortguged; 
'rtbcrwise  that  act  would  have  iieen  unnecessarj'. 

Assuming,  for  the  purjipse  of  argument,  that  the  piivilcf/e  of  eseinp- 
tion  frfiin  taxation  conterifd  on  the  Sew  Orleans,  Opeloiiyaa,  and  (Ireat 
Western  Railroad  Clompany  was  transferable  under  the  tfUTcIi 'Hure  ol  a 
mortgage  of  all  its  franchises  and  oil  its  property,  pursuant  to  the  pro- 
visions of  the  act  of  185G.  the  quistion  is,  did  diaries  Morgan  lUHjuirft 
this  privilege  by  lirtue  of  the  adjudication  to  him  ill  18ti!t  of  the  flret 
ferand  division  of  the  i-ailroad  under  the  foreclosure  ol  tlic  mortgage? 
Mdhe,  by  that  adjudication,  succeed  to  all  the  franehlHi'S  and  property 
if  said  corporation  ?  He  did  not.  He  only  acquired  what  was  enibraeett 
in  the  mortgage,  to  wit;  the  flrst  grand  di\i8ton  of  tlie  riiilroad,  from 
.ygiera  to  Berwick's  Bay,  "  together  with  the  land  over  which  Kiid  road 
ia  constructed,  the  equipments,  appurtenances,  rights,  and  franchises  of 
the  company  applicable  to  this  xwrtion  ot  the  road." 

Takmg  the  construction  most  favorable  to  the  State,  as  we  will  do  m 
all  contracts  of  this  kind,  the  concliusion  is  inevitable  that  the  mort- 
gage and  alienation  of  the  rights  and  franchises  applicable  to  this  divis- 
ion of  the  road  did  not  embrace  the  exemption  from  taxation  which  wasi 
granted  by  the  charter  to  the  capital  stock  and  other  property  of  said 
ivrporation. 
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-  The  obligation  underlying  this  i-lght  ot  escmption  from  taxation  was 
an  indiviflible  obligation.  And  the  obligation  underlying  the  right  or 
exempUoD  of  the  offioers  and  employeee  of  said  corporation  from  jur>' 
duty  and  from  military  duty  was  also  an  Indivisible  obligation.  Neither 
of  these  can  be  broken  up  at  the  option  of  the  incorporators  and  divided 
into  as  many  obligations  and  rights  as  they  may  desire. 
I  The  right  of  corporate  existence  can  not  t>o  divided  up  and  made  ap- 
iplic^le  to  the  different  divisions  of  a  railroad.  Nor  can  the  rfiirht  to 
expropriate  property  be  parceled  out  among  the  purchasers  of  the  vari- 
ous divisions  of  a  roiiixjad.  Several  corporations  poesesslng  the  rights 
and  franchises  stated  can  not  spring  into  existence  by  the  act  of  a  rail- 
road company  in  mortgaging  and  selling  separate  divisions  of  their  road, 
with  the  rights  and  franchises  applicable  to  each  dhision ;  because  thin 
would  be  the  exercise  of  a  prerogative  by  a  creature  that  belongs  ex- 
clusively to  its  creator. 

Our  conclusion  is  that  Cliaries  Moigan  did  not,  by  the  adjudication 
under  the  foreclosure  of  the  mortgage  on  the  first  dirislon  of  the  i-oad 
with  the  rights  and  privilt^ee  applicable  to  it,  acquire  the  privilege  of 
exemption  from  taxation,  assuming  that  such  privilege  was  acquirable 
/  under  a  mortg^e  and  adjudication  of  all  the  franchises  and  property  of 
the  New  Orleans,  Opelousas,  and  Great  'fl'estern  Railroad  Company,  pur- 
suant to  the  act  of  185C. 

Third — But,  for  the  purpose  of  argument,  let  us  nssume  that  Clias.  Mor- 
gan, by  the  adjudication  stated,  succeeded  to  all  the  rights  and  fmnehlseft 
of  the  corporation,  including  the  right  of  corporate  existence  and  the  privl- 
l€^  of  oxomption  from  taxation  stated  in  the  charter.  In  other  words, 
let  us  assume  that  by  the  purchase  ot  all  the  shares  o!  stock,  or  other- 
wise, Charles  Morgan  stood  before  the  court  representing  the  New  Or- 
leans, Opelousas,  and  Great  Western  Railroad  Company,  and  the  ques- 
tion was,  whether  sold  corporation  was  entitled  to  claim  the  exemption 
from  taxation  mentioned  in  the  charter,  In  view  of  tlie  fact  that  the  rail- 
road has  not  been  completed  within  the  limite  of  the  State,  although 
more  than  twenty  years  have  passed  since  the  charter  was  gi-onted,  an<l 
our  conclusion  would  be,  fi-om  the  evidence  in  the  record,  tliat  the  right 
of  exemption  couid  not  be  8uc(«sslully  maintauied. 

The  charge  that  the  State,  in  assessing  the  taxes  now  sought  to  be  col- 
lected, has  riolated  the  obligation  of  her  oonti^act  with  the  New  Orleans, 
Opelousas,  and  Great  Western  Rail  roadC'orapany,  can  not  be  maintained 
when  the  second  section  of  the  charter  is  road  in  the  light  of  the  tacts 
disclosed  in  the  record. 

The  State  never  agreed  to  exempt  fi-om  taxation  forever  the  property 
of  that  corporation. 

The  stipulation  in  tlio  cliarter  was,  that  the  capitiil  stock  and  other 
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property  of  said  oompany  "shall  be  exempt  fi-om  taxation  for  ten  yearf 
afier  tlie  completion  of  said  road  wilkiii  the  UmilB  of  thig  State."  The 
■consideration  of  the  grant  ot  this  privUc^e  was,  of  couree,  the  promi8e 
of  the  eorporatioQ  to  prosecute  to  completion  the  work  of  building  the 
railroad  to  the  Sabine,  or  the  Texas  line.  No  time  was  fised  for  the  com- 
pletion of  the  work  ;  but  the  understanding  doubtle«s  was  that  it  should 
be  completed  within  the  time  usually  occupied  in  accomplishing  such 


Now,  what  has  the  corporation  done  toward  the  completion  of  the  road, 
and  what  is  the  prospect  of  lis  completion?  Eighty  miles  were  promptly 
mmpleted,  eighty-flve  miles  beyond  that  have  been  partially  graded, 
and  ninety-eight  miles  of  the  road  remain  untouched.  This  Is  all  that 
has  been  accomplished  since  the  charter  was  granted,  in  1853,  a  period 
ot  over  twenty  years.  Besides,  there  is  nn  prospect  of  the  completion 
ot  the  road,  no  work  having  been  done  under  the  charter  beyond  Ber- 
wick's Bay  since  1862,  a  period  of  over  ten  years.  Over  twenty  years 
have  elapsed,  and  the  road  has  not  been  half  completed.  Over  ten  years 
have  passed,  and  not  a  rod  has  been  graded  or  a  rail  laid  or  a  bridge 
built,  or  any  work  whatever  done  on  the  unfinished  divisions  of  the  road 
by  the  corporation  or  by  Charles  Morgan. 

In  the  lace  ot  such  a  palpable  abandonment  of  the  enterprise,  and 

such  a  flagrant  breach  of  contract,  it  is  with  bad  grace  that  the  ohai^ 

is  made  by  the  defendant  that  the  State,  in  making  the  assessment  and 

-  demanding  the  taxes  on  the  property  described  in  this  suit,  is  impairing 

the  obligation  of  her  contract 

By  whose  favdt  is  It  that  after  a  period  ot  over  twenty  years  the  road 
has  not  been  half  completed  ?  By  whose  neglect  is  it  that  tor  over  ten 
years  no  work  has  been  done  toward  completing  the  unfinished  divisions 
at  the  road  ? 

To  permit  the  corporation,  by  ib*  own  derelictions,  to  prolong  the  period 
ot  exemption  from  taxation  as  fixed  by  the  charter,  for  ten  years  after 
the  completion  of  the  work,  to  an  indefinite  period  (for  there  is  now  no 
prospect  of  u  completion  ot  the  road)  would  be  to  allow  it  to  take  ad- 
Twitage  of  its  own  wrong.  And  what  the  corporation  can  not  do,  the 
defendant,  claiming  under  it,  can  not  accomplish. 

How  can  he  claim  the  exemption  from  taxation  for  the  property  he 
■acquired  when  it  was  conditioned  upon  the  completion  i>t  the  road,  and 
that  enterprise  has  been  abandoned  for  years  ?  Will  a  party  who  has 
wholly  failed  to  give  or  perform  the  consideration  of  a  contract  be  per- 
mitted to  hold  the  opposite  party  to  the  obligation  contracted  as  the 
equivalent  lor  such  consideration  ? 

Between  ordinary  litigants  a  void  contract,  or  a  contract  the  considera- 
tion of  which  has  wholly  failed,  can  not  successfully  be  opposed  to  tlie 
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enlorcement  of  a  legal  right  The  State  certainly  has  in  its  own  couits 
the  right  which  it  aoeords  to  every  litigant,  and  it  can  certainly  show  the 
invalidity  of  a  contract  set  up  to  defeat  the  right  which  it  assi^rts  to  its 
revenues.  If  the  principle  contended  for  by  the  defendant  be  true,  and 
no  taxes  can  be  collected  oii  the  property  cooipriaed  within  the  first 
division  of  the  road,  because  the  otlier  divisions  have  not  bet'n  com- 
pleted, when  will  the  State  ever  be  able  to  derive  any  revenue  from  the 
property  in  question?  By  this  theorj',  iu  order  to  make  a  limited  ex- 
emption from  taxation  a  perpetual  one  all  that  is  iiecoBsarj-  is  to  let  the 
unfinished  divisions  remain  unfinished  and  the  desired  result  will  be  ac- 
compliahed.  Such  a  proposition  can  not  be  maintained.  The  corpora- 
tion contracting  with  the  State  when  the  cliarter  was  made  and  ao-epted 
con  not,  by  its  own  laches  or  its  own  derelietinns,  make  the  obligation  of 
the  State  more  onerous;  it  can  not  make  a  conditional  and  limited  grant 
of  immunity  from  taxation  an  absolute  and  perpetual  one. 

It  is  therefore  ordered  that  the  Judgment  herein  iu  favor  of  plaintiff  be 
affirmed  with  costs. 

Howell,  J.,  iwinirrbig.  I  concur  in  the  conclusion  and  dwree  in  tliis 
cose. 

Li'DEi.iso,  C.  J.,  dimeidhuj.    This  suit  is  to  collect  taxes,  aUcBctl  to  bo 
due  by  the  defendant  on  account  of  his  Louisiana  and  Texas  Railroad. 
The  defendant  claims  that  the  eapitat  stock  and  all  property  attat-hcd  to  * 
the  railway  is  exempt  from  all  taxation. 

The  Now  Orleans,  Opelousas,  and  (ireat  'Wcsteni  Railroad  Company 
was  chartered  by  act  of  the  Legislature  in  April,  1853. 

The  second  section  of  tile  charter  declares  that  "  the  capital  stock  of 
said  company  shall  be  exempt  from  taxation,  and  its  works,  Qxtuivs, 
workshops;  warehouses,  vehicles  of  transportation,  and  nthcr  itj'pio-teii- 
niives  shall  be  exempt  from  taxation  tor  ten  years  after  the  completion 
of  said  road  within  the  limits  of  this  State."  And  act  No.  194  of  the 
General  Assembly  of  1856  provides  that  "  in  addiUon  to  the  powera  con- 
ferred by  law  upon  railroad  companies,  any  railroad  company  estab- 
lished under  the  laws  of  this  State  may  borrow,  from  time  to  time,  such 
sums  of  money  as  may  be  required  for  the  construction  or  repairs  of 

/any  railroad,  and  for  this  purpose  may  issue  bonds  or  their  obligntioos. 
.■jeeured  by  mortgage  upon  the  franvhisi.v  and  all  the  property  of  aaiil 
iiompanios,"  etc.    Acta  of  1856. 

Section  nine  of  the  charter  of  the  company  also  authoriBod  the  codi- 
panytoisorrow  money  on  bonds,  and  "to  secure  said  bonds  by  mortgaging 
the  property  of  the  company,  in  whole  or  in  part,  as  they  shall  deem 
proper,"    Acta  of  1853,  p.  121. 
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Under  these  statutes  the  company  executi'd  two  thousand  bonds  of 
one  thousand  dolliira  each  and  swured  their  paymtut  by  mortgaging  the 
completed  graud  division  of  the  road,  extending  from  New  Orleuoa  to 
Brashear,  including  depots,  lands,  eqiupments,/rH)i(J<i(ie.s,  etc. 

After  tlie  war  this  mortgage  was  foreclosed,  and  Charleu  Moigan 
bought  the  raUroad  with  ita  (raudiises  from  New  Orleans  to  BraHhear, 
that  is,  the  property  covered  by  tlio  inoi-tgage.  Subsequently,  he  pur- 
cliased  the  other  portions  of  the  road  to  the  State  line,  which  was  par- 
tiaUy  graded,  nith  the  fram-liineH,  etu.  Thus  he  boeamo  the  owner  of 
the  entire  road,  with  all  the  rights  and  (rancliincs  of  the  original  com- 
pany. 

I  am  at  a  loss  to  imagine  why  the  property  ia  not  exempt  from  taxa- 
tion. The  Legislature  had  Hnqtiestionubly  the  power  to  exempt  the 
property  from  taxation,  and  it  did  exempt  it,  and  it  authorized  the  fran- 
I  fhises  to  be  mortgaged  and  sold  Morgan  acquired  at  public  sale  all  the 
/property  and  franchises  of  the  company.  Is  not  the  exemption  from 
'  taxation  a  frandiiie  property?  At  this  day  this  is  not  an  open  question 
in  this  counU-y.  7  CJraneb.  105;  1  Black.  536;  8  Wall.  437;  13  Wall.  261, 
269;  16  Wall.  2J4;  18  Wall.  392;  2i)  Wall  30;  21  Wall.  49-2;  11  Ala.  437;  2S 
Ala.  321;  4  Met.  200;  30  Vermont  lfi2;  70  Pcim.  355;  17  Conn.  40;  Eedfletil 
on  BaUway,  477, 4m). 

By  the  textual  provisions  of  the  Code,  not  only  corporeal  objects  may 
be  sold,  "  but  also  iw-or/iwral  thiu'js,  such  as  a  debt,  an  inlierltanco,  u 
Benitude,  or  aiiij  olh'V  riijhU."    C.  C.  2449. 

Franchiaes,  therefore,  arc  incorporeal  liereUitanients,  known  as  a 
Bpedes  of  property,  as  well  as  any  estate  in  lands.  Bouvicr  says:  "A 
franchise  is  a  certain  privilege  eoufcired  by  grant  from  the  govern- 
ment" Worcester  defines  it  to  be  "  a  certain  privilege  or  exemptiou 
bestowed  by  grant  from  the  government  and  vested  in  Individuals— Im- 
munity." 

Had  the  frtuichise  been  forfeited  ?  I  think  nOt.  Thcro  is  no  lindt  to 
the  grant,  except  that  it  should  cease  to  exist  after  leii  year*  after  tin- 
wimpletion  of  the  road  to  the  Sta'e  line.  The  road  is  not  yet  completed. 
.Itis  said,  however,  that  the  defendant  is  not  trying  to  complete  the 
road.  Be  that  as  it  may,  no  steps  have  as  yet  been  taken  to  forfeit  the 
grant,  and,  in  my  opinion,  it  can  not  be  done  tn  this  suit 

I  therefore  dissent  from  the  opinion  of  the  majority  ot  my  associate 
justices. 

Beheaiing  refused. 

•Carried  by  writ  of  error  to  the  Supreme  Court  of  the  United  States. 
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Mrs.  Mason  Pilther  vs.  Walter  Pugh  asd  Loi:i8  Schwartz. 

Plaintiff,  II  married  woman  scparnto  In  proi)erty  from  her  hilBband.  brings  thia  suit 
clBiminx  title  to  a  certain  pleoe  of  property  Bolied  nnd  sold  under  execution. 
She  sets  up  tlie  morteoKC  under  ivhich  it  wne  sold,  but  she  says  that  the  deM 
flontracted  and  the  mortBOKO  pieouted  by  her  were  null  and  void  and  in  iio  maa- 
ner  bindloK  on  hor.    The  pretensions  of  plaintiff  are  cot  well  founded. 

The  np[iliL'ati..n  made  by  plaintiff  to  the  district  jadKO  to  authorize  her  to  borrow 
money  was  made  in  conformity  with  the  requirements  of  the  law. 

The  iudge's  cerlifi™te  sbows  that  the  tormalltloB  required  by  the  law.  as  to  her  hav- 
ing bcon  examined  separate  and  apart  from  herhuaband,  are  in  due  form.  Pbc 
act  o(  mortftaBO  was  duly  and  properly  executed. 

The  proceedinKB.  as  they  oppear  of  rwwrd,  would  show  to  any  one  interested 
therein,  that  the  plaintiff  was  authorized  both  by  tbe'dlstrlct  judge  and  her  hus- 
band to  contract  the  obligations  and  grant  the  mortgage  which  were  executcd- 

Thc  holder  of  the  mortgage  notes,  as  aforesaid  given  by  her.  was  authorized  to  cn- 
turco  their  payment  at  maturity,  and  Che  proceedings  under  which  this  enforce- 
ment t«ok  place  were  regular  and  legal.  The  sale  mode  thereunder  was  in  due 
form  and  conveyed  titlo  to  the  property  sold. 

The  plaintiff  can  not.  In  tho  absemw  of  any  allogBtlon  or  proof  of  fraud  as  against 
the  defcndiinta.  sot  up  the  falsity  ol  her  own  lUlegations  In  the  petitioD 
which  she  presented  to  tho  judge  to  be  authorized  to  contract  the  debt  which  hae. 
resulted  in  tbc  sole  of  her  property,  or  to  establish,  as  Rgaioat  these  defendsats. 
that  the  certlllcato  of  the  judge  upon  her  application  was  false,  or  to  show  that 
the  money  whieh  she  borrowed  was  not  used  for  her  own  l>ene]lt. 

All  which  was  neceBaary  for  the  holder  of  the  obllgntlons  to  know  under  suih  cir- 
eumstances  was.  that  the  rciiiirements  otthe  law  have  been  eomplied  with.  This 
has  been  done. 

APPEAL  fiom  the  Fourth  District  Court,  pariah  of  Orleans.  Lynch,  J. 
George  L.  Bright  and  Dacid  N.  Banvii;  for  plaiotiff  and  appellant. 
Semmes  cC  Mott  and  Joluiaon  &  Deith,  for  Walter  Pugb,  defendant  nnd 
appellant.  Buck  &  Diitkehpiel  iC  Braughn,  for  Louis  Schwartz,  defend- 
ant and  appellant 

MonoAK,  J.  On  the  tenth  of  April,  1871,  Mrs.  Pileher,  tho  pMntifT, 
who  was  then,  as  she  alleged,  separate  in  property  from  her  husband 
by  judgment  of  a  competent  court,  presented  a  petition  to  the  judge  of 
the  Sixth  District  Court  of  New  Orleans,  in  wliich  she  represented  that 
uhe  had  contracted  tor  tho  purchase  of  a  sugar  plantation  in  the  pariah 
of  St.  Mary,  and  that,  for  the  purpose  of  making  a  payment  on  the 
same,  and  for  the  use  and  benefit  thereof,  and  for  her  indiridual  use, 
benefit,  and  necessities,  and  not  for  the  use,  benefit,  or  advantage,  in 
whole  or  in  part,  of  her  husband,  she  desired  to  be  authorized  to  lx>rrow 
the  sum  of  ten  thousand  dollars,  and  to  secure  the  loan  wliich  she  pro- 
posed to  negotiate  on  a  certain  parcel  of  land,  with  all  the  biUldiogs  and 
improvements  thereon,  the  same  being  her  separate  property,  being  the 
square  bounded  by  Levee,  Tchoupltoulaa,  Arabella,  and  Joseph  streets, 
in  the  Sixth  Distriet  of  New  Orleans. 

Upon  this  petition  the  district  judge  certified  tliat  ho  had  examined 
the  petitioner  separate  and  apart  from  her  husl>and  touching  the  objects. 
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for  which  the  money  mentioned  in  her  petition  was  sought  to  be  borrowed, 
and  the  notes  and  mortgage  to  bo  executed,  and  being  satisfied  that  the 
ailegatiooB  of  the  petition  were  true,  and  that  the  notes  and  mortgage 
were  to  be  used  solely  tor  the  separate  advantage  and  use  of  the  peti- 
tioner aod  for  the  benefit  of  lier  separate  property,  and  intended  in  no 
way  to  pay  her  husband's  debts  or  for  his  fcieneflt  or  advantage,  or  tor 
the  benefit  of  his  separate  estate,  or  ot  the  community  between  herseir 
luid  her  husband,  if  any  eiusted,  authorized  her  to  borrow  the  aoid  sum 
ot  ten  thousand  dollars,  and  to  execute  the  notes  and  mortgage  prayed 
for  before  any  notary  public  in  the  State  of  Louisiana. 

Thereupon,  on  the  eleventh  of  April,  1S71,  the  plaintiff  went  before 
Theo.  Guyol,  a  notary  public  of  this  eity,  and  there  mad?  her  notes  tor 
ten  thousand  dollars,  payable  eleven  and  twelve  months  after  date,  and 
executed  a  mortgage  upon  the  property  above  described  to  secure  their 
payment. 

The  act  recites  that "  she  is  duly  assisted  and  authorized  by  her  hus- 
band, and,  moreover,  empowered  to  act  in  the  pi-emises  by  the  judge  ot 
the  Sixth  District  Court  for  the  parish  ot  Orleans,  whose  cerUllcate  to 
Chat  effect,  under  date  ot  the  tenth  day  ot  the  present  month,  is  here- 
unto annexed." 

Walter  Pugh  became  the  owner  of  these  notes.  They  were  not  paid 
at  maturity.  He  caused  executory  process  to  issue  thereon.  The  prop- 
erty mortgaged  was  seized,  due  notice  thereof  was  given  to  the  mort- 
jWgee,  no  objections  woi-e  made  to  the  proceedings,  and  it  was  sold  by 
the  sheriff  after  the  requirements  of  the  law  had  been  complied  witli, 
.U  the  sherifTs  sale  Louis  Schwartz  became  the  purchaser. 

Plaintiff  brings  this  suit  claiming  title  to  the  property  above  described. 
Hbe  eetfi  up  the  mortgage  under  which  it  was  sold,  but  she  saya  that  the 
Jeljt  contracted  and  the  mortgage  exct^iuted  by  her  were  null  and  void 
and  In  no  manner  binding  upon  her  because — 

First — The  debt  for  which  the  notes  wcregiven  and  the  moitgagu  exe- 
cuted, was  not  her  debt,  but  was  the  debt  of  her  husband,  who  received 
and  used  tbe  money  obtained  on  them  to  pay  his  debts,  and  that  the 
mortgagewasexecutedsolely  to  secure  the  debt  ot  her  husband;  and 

Second — That  she  was  never  it^ally  authorized  to  execute  the  mort- 
gage; that  the  certiflcato  of  the  judge  recited  therein,  in  so  tar  as  it 
states  that  she  appeared  in  person  before  the  judge  and  was  examined 
by  him,  is  false. 

We  find  that  the  application  made  by  the  plaintiff  to  the  district  judge 
to  authorize  her  to  borrow  money  was  mode  in  conformity  with  the  re- 
luirements  ot  the  law;  that  his  certificate  shovrs  that  the  formalities 
rwitrired  by  the  law  as  to  her  having  been  examined  separate  and  apart 
Trom  her  husband  are  in  due  form;  that  the  act  ot  mortgage  was  duly 
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ami  pinperly  csocnted;  thut  these  proceed  Inge,  as  they  appear  of  record, 
would  show  to  any  one  intei-ested  therein  that  the  plaintiff  was  aiithor- 
izetl  both  by  the  district  judge  and  her  huaband  to  contract  the  obliga- 
tions and  graft  the  mortgage  therein  executed;  that  the  liolder  or  thcec 
notes,  ao  ns  aforesaid  given  by  her,  was  authorized  to  enforce  their  pay- 
ment at  maturity;  tiiat  the  proceedings  under  whieh  this  enforcement 
took  place  were  regular  and  legal;  that. the  sale  nuade  thcroundor  was  in 
duo  form  and  conveyed  title  to  the  property  sold;  and  thai  the  plnintifT 
can  not,  in  the  fibsenee  of  any  allegation  or  proof  of  fniud  as  against 
the  defendants,  set  up  the  falsity  of  her  own  allegations  in  the  petition 
whicli  she  presented  to  the  judge  to  be  authorized  to  contract  the  debt 
■which  has  resulted  in  the  sale  of  her  property,  or  to  eBtabiieh,  osagainst 
these  defendants,  that  the  certificate  of  the  judge  upon  her  appli<'ation 
was  false,  or  to  show  that  the  money  whieh  she  borrowed  was  not  used 
for  her  own  benefit  All,  in  our  opinion,  which  the  holder  of  tlie  notf 
under  such  circumstances  iiad  to  know  is  that  the  requiromentu  of  tlio 
law  have  been  complied  with.    And  in  this  case  we  think  they  were. 

It  is  therefore  ordered  tliat  the  judgment  of  the  district  court  lic 
uffliraied  with  costs. 

Beh caring  i-efusod. 


:w  Obi-eans  Savixoh  Institition  vs.   P.  W.  Leslie.     On  Eru;  i 
tTAXCEL  AND  JTRASE  MoRTOAOEa  FOR  Taxes  of  Oit\-  of  New  Ohlkm 

AND  State. 


wurc  ncriuin^d.    It  in  >viill  Rnttlml  tlint  In  tht»  State  roelstry  la  letsuntiul  tv  ifive 
effopl,  Hs  to  third  pi! ran ns,  to  nil  mortffasi'H  nnd  iirlvllOKCS- 

APPEAL  from  the  Superior  District  Court,  parish  of  Orleans.  Haic- 
kills,  J.  E.  J.  EIHk  and  Clarlci\  Bayiir  S-  Eeiiihaw,  for  plaintiffs  in  rule 
and  appellants.  H.  C.  DihbU;  Assistant  Attorney  General,  for  tlie  Statt^, 
defendant  and  appellee.  Samud  P.  Bhuc,  Assistant  City  Attorney,  tor  tho 
vity  of  New  Orleans,  defendant  and  appellee.  Ifonxir  £  Benedict,  for 
the  reeordor  of  mortgages,  defendant  and  appellee,  and  for  Cii"il  Sheriff 
Harper,  defendant  and  appellee, 

WvLV,  J.  p.  W.  Leslie  executed  a  special  mortgage  in  favor  of  L.  F. 
<l,'n''Tes,  on  certain  property  described  in  this  case,  to  secure  a  note  for 
throe  thousand  dollars.  Tills  inorlpage  was  rccurded  on  the  twenty-first 
of  June,  1871. 
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Plaintiff  acquired  the  note  uad  caused  the  sale,  by  executory  pi'm'i'ss, 
ft  the  mortgaged  property.  Plaintiff  then  took  thia  rule  to  eaime  sub- 
sequent mortgages  and  incumbrances  to  bo  orased,  the  proceeds  of  tiio 
sale  being  only  suflieient  to  pay  the  amount  of  this  mii'ilgnge. 

In  thia  court  the  qiiestion  is,  whether  the  city  of- New  Orleans  bus  a 
priviiege  suiwrior  to  the  mortgage  in  question  for  the  taxes  of  181)8  and 
1869,  which  n-ero  not  rworded  until  1873,  two  yeara  after  the  mortgnge 
ia  question  was  granted  ?  Tlie  precise  (niestion  was  before  this  court  In 
the  case  of  John  I.  Adums  &  Co,  vs.  Samuel  Wiikefleld,  tax  collector,  20 
Aa  592,  and  it  was  held  that  rt^stiy  was  necessary  to  preserve  the 
privil^e  for  tuxes,  and  ttiat  stibsecjiicnt  registry  could  not  fix  an  incum- 
brance which  tlld  not  esist  as  to  third  persons  when  I'laintink'  rights 
were  acquired.  We  adhere  to  the  ruling.  Constitution,  article  123;  act 
So.  12  of  the  acts  of  1871,  sections  sixty-six  and  sixty-sei'cn;  act  No.  95 
•it  1869;  22  Ad.  278;  23  An.  270,  0(14,  C9j;  2i  An.  23;  25  An.  232;  2(1  An.  iH\ 
350, 351.  It  is  well  settlc-d  that  in  tliia  Statu  registr>'  is  essential  to  give 
effect  as  to  third  peruons  to  all  mortgages  and  privileges. 

It  is  therefore  ordered  that  the  judgment  appealed  from,  discharging 
the  rule,  be  annulled,  and  that  the  said  rule  be  made  absolute,  rwiuirinp 
the  recorder  to  erase  the  privilege  of  the  city  for  taxes  of  1868  and  1860 
on  the  property  in  question,  and  that  the  city  of  New  Orleans  pay  costs 
in  both  eourts. 
■  Behcaring  refused. 


Cm-  oy  New  Oeleass  vs.  St.  CHAni.Et-STREF.T  E.iiLitOAU  CoiiPAJiv. 

Ti»snletiuestirm  in  IhiK  (Nine  is  whPilier,  iinilT  nn  orillnim"f  Qdoptnil  Sovcmber  13. 
1XU.  "lorthp  nnle  at  tho  rlsht  of  way  on  t^t.  Charles  street  ond  other  streets  in 
[beeitf  ot  New  Orleuns."  nnd  under  n  cont met  pasfled  in  ait-urduiien  with  said 
ordlnanee.tbK  eily  Ib  bound  tn  e.vempt  the  pcuucrly  nwiied  by  Ji'tenilnnt  from 
tuatlon.  The  nnswer  must  b?  in  the  neffntivc.  The  c-ity  bad  nn  authority  (u 
exempt  property  from  tniKtioa.  It  hitd  no  power  to  defeat  the  [-omnmnU  of  its 
irrator.  the  General  Aageiiibly.ri'iiuirinit  It  Ifi  levy  annually  "on  eiiuiil  and  uiiJ- 
tnrm  tax  upon  all  real  anil  pi-isnonl  property  In  snid  elty." 

iPPEAL  from  the  Superior  District  Court,  parish  of  Orleans.    Haw- 
kins, 3.     Samuel  F.  Bhi'w,  Asslstjmt  C'ity  Attorney,  for  plaintiff  and 
appellant.    Bri-aux,  Ffiiuer  Sr  Hatt,  for  defendant  nnd  appelli'e. 

Wtlv,  J.  In  defense  to  the  demand  for  city  tn-^i-s  for  tho  year  1875 
tietenlant  "pleads  tho  general  denial,  and  further,  specially  answering, 
saj-s  thnt  the  property  upon  which  the  tax  herein  is  claimed  is  esemi>t 
from  taxation  by  the  city  of  Sew  Orleans  under  the  terms  ol  the  contract 
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City  of  New  Orletms  vs.  tjt.  Cliarles-Street  Railroad  Companr. 

between  delendant  und  said  city."  The  taxes  arc  upon  t-ertnin  real  es- 
tate ovraed  by  the  defendant  and  used  as  depots  for  Its  street  cat's. 

Defendant  acquired  the  contract  from  Nicholson  &  Co.,  who  contracWd 
for  the  privilege  of  running  street  cars  with  the  mayor  of  New  Orleans, 
under  an  ordinance  adopt«d  on  the  eleventh  o!  November,  1865,  "  for 
the  stile  of  the  right  of  way  to  establish  a  railroad  on  St  Cliarles  and 
■ither  streets  in  tiio  city  of  New  Orleans,"  This  ordinance  prorides  tor 
the  sale  of  the  right  ri[  way  for  a  period  of  twenty  years,  and  "  on  the 
o.tpiratjon  of  the  lease,  the  road,  rolling-stock,  equipments,  depots,  and 
flxtures  to  be  taken  by  the  city  at  an  appraised  valuation."  •  *  • 
"  That  the  said  Nicholson  &  Co.  shall  pay  nine  sixteenths  of  one  per  cent 
for  each  passenger  carried  as  a  bonus  for  the  privilege  given."  •  *  *- 
Also,  "  that  for  and  In  consideration  of  the  bonus  aforesaid,  the  con- 
tractors shall  be  exempt  from  all  taxation  upon  the  value  of  the  track, 
rolling-stock,  eciuipmonts,  and  depots." 

The  theory  of  the  defense  is  that  the  bonus  stipulated  io  the  ordinance 
and  contract  is  a  substitute  for  city  taxes,  or  a  commutation  of  taxes. 

To  this  the  answer  Is,  the  municipal  corporation  can  only  exerdse 
powers  delt^ated  to  it  by  the  State;  and  in  the  case  at  Imr  the  power  to 
commute  taxes  was  not  given  to  the  city  of  New  Orleans,  and  aJI  parties 
dealing  with  the  city  are  charged  with  notice  of  the  extent  of  the  pow- 
ers it  possesses.  So  far  from  granting  power  to  commute  taxes,  the 
charter  of  1856,  in  force  when  the  ordinance  in  question  was  adopted, 
declares  that  "all  real  and  personal  property  within  the  city  of  New 
Orleans,  whether  owned  by  individuals  or  corporations,  shall,  for  the 
purp<»ea  of  this  act,  bo  liable  to  taxation."  •  •  •  Also,  that  the  city 
shall  levy  annually  "an  equal  and  uniform  tax  upon  all  property  real 
and  personal  in  said  city."  No  act  or  contract  of  the  city  of  New  Or- 
leans could  defeat  the  expression  of  legislative  will  contained  in  the 
clauses  of  the  charter  quoted. 

What  effect  the  enforcement  or  collection  of  taxes  by  the  city  may 
have  on  the  contract  made  with  Nicholson  &  Co.,  now  owned  by  defend- 
ant, or  whether  it  will  impair  its  validity  or  not,  is  a  question  not  before 
the  court. 

As  the  defendant  falls  to  show  it  paid  the  bonus  for  18T5,  the  question 
is  not  presented  whether  the  city  is  entitled  to  the  taxes  of  1875,  and 
also  to  keep  the  bonus  received  for  that  year. 

The  sole  question  is,  is  the  city  of  Now  Orleans  bound  by  the  ordi- 
nance and  contract  in  question  to  exempt  the  property  owned  by  defend- 
ant from  taxation?  Wo  say  no.  The  city  had  no  authority  to  exempt 
property  from  taxation.  It  had  no  power  to  defeat  the  commands  of 
its  creator,  the  General  Assembly,  requiring  it  to  levy  annually  "an 
equal  and  uniform  tax  upon  all  real  and  iiermnnl  pntperdj  iir  snid  cHtj.'* 
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CitT  of  XcK  OrleoDB  va.  nt.  CharleB-Mreet  lUtlruad  Companr. 

It  is  tbeiefore  ordered  that  the  judgment  bereiu  in  favor  of  defeadant 
beaonuUed,  and  it  is  deoreed  ttiat  the  city  of  New  Orleans  recover  of 
()efeD(bmt  three  hundred  and  twenty  dollars  tor  city  taxes  tor  1875,  with 
priTilege  on  the  propeity  desoilbed  in  this  case,  and  interest  from  judl- 
lial  demand  as  allowed  by  law.  It  is  fuitlier  ordered  that  defendant  pay 
I'osts  of  both  courts. 


MoBG.w,  J.,  dinaifiithuj.  The  agi-pement  between  the  city  and  the  rail- 
road rompauy  was  that  in  consideration  of  the  company  accounting  to 
the  city  a  bonus  ot  nine  aistecntlia  of  one  per  cent  tor  each  and  every 
[taesenger  carried  the  company  was  to  be  exempted  from  all  city  taxa- 
tion upon  the  value  ot  the  track,  rolling-stock,  equipments,  and  depots. 
The  city  brings  suit  to  recover  taxes  on  the  company's  real  estate,  wliich, 
as  I  understand  it,  comprises  its  depots.  I  think  there  is  a  contract 
between  the  city  and  the  company  which  prohibits  this,  and  I  do  not 
think  that  the  city  should  be  permitted  to  violate  it.  If  the  company 
has  paid  its  bonus,  and  is  now  compelled  to  pay  a  tax,  it  will  have  to 
pay  two  taxes.    One,  I  think,  is  enougli. 

I  think  this  case  is  governed  by  the  cose  of  tlic  Louisiana  State  Lot- 
terj-  Company  vs.  the  City,  M  An.  86,  and  that  cose  stands  on  authority 
«hicb,  to  my  mind,  is  entirely  satisfactory. 

I  think  the  judgment  of  the  district  court  should  bo  aftlrnied. 

I  therefore  dissent. 

Rehearing  refused. 


No.  GOOJ. 

SfdEsslOS  OF  John  YulKNEst. 

tcmis  (hnt  t1i«  ecnnml  exp^nflfs  ot  adiiiinl»[rntlon  should  1>n 
borne  rataljly  by  nil  the  property,  whereas  tliev  were  nil  [ilncL'd  UTjnii  the  pro- 
w-Jb  ol  (wle  ot  one  iiiet-e  of  properly  inort,{iiKeil  to  oiipoiieut.  But  It  Ih  sIiowq 
hylbP  rewinl  thnt  snid  pie<f  of  proi>erly  wiiHthi"  only  renl  pBtat"  of  the  suceeB- 
Bli>n  that  was  sold.  Tho  othrT  real  eeiate  was  not  sold  for  the  reason  thnt  theru 
■as  no  bid  for  il.    The  suiTOBamn  In  lnaolv.ini. 

i  PPEAL  from  the  Second  District  Court,  parish  ot  Orleans.  Ti««i/, 
A  3.  T.  H.  K')(»e!/t/,  for  opponent  and  appellant.  E.  B'Tmudfi  a,ad 
J.  J.  ViUmv,  tor  administrator  and  appellee. 

Tauafebbo,  J.  The  adminlstnitrix  ot  the  succession  having  filed  her 
flnat  account  ot  administration  and  her  tableau  of  distribution,  an  oppo- 
sition thereto  was  filed  by  a  mortgage  creditor  ot  the  estate  for  over 
eight  thousand  dollars.  The  opponent  displays  the  various  grounds  ol 
hie  opposition  under  some  ten  or  eleven  hoiids  or  divisions.      The  judge 
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HaivesBlnn  nt  John  YoueneB. 

a  quo  in  his  i-eaaons  for  the  judgment  he  rondorod  csamlnod  theao  sepa- 
rate divisions  of  toe  opposition  nerialhn,  and,  after  reducing  the  f««  ol 
the  noUiry  from  one  hundred  dollars  to  fifty  dollare,  and  the  apprtdaer's 
fees  from  forty  eight  doilar^  to  eight  doUara,  and  dismiasiDg  the  plaira  cl 
Baqul'-,  overruled  the  opposition  and  homologated  the  aecouut  and 
tableau.    Froai  this  judgment  the  opponent  appealed. 

The  opponent  in  his  amended  opposition  contends  tluit  the  general 
expeases  of  administration  should  be  borne  ratably  by  all  the  property, 
whereas  they  were  all  plueed  upon  the  proeeeds  of  sale  of  the  St.  Ann- 
street  property  mortgaged  to  Donly,  the  opponent.  But  it  is  shown  by 
the  ret'ord  that  the  St.  Ann-street  property  was  the  only  real  estate  ol 
tlie  suwession  that  was  sold.  The  other  real  estate  was  not  sold,  for  the 
reason  that  there  was  no  bfd  for  it.  The  estate  was  utterly  Insolvent 
Tlie  opponent  purchased  the  St.  Ann-street  property,  on  whieh  lie  held  a 
moitgage,  and  in  eompllanee  with  the  terras  of  sale  paid  one  tliird  of  the 
priee  in  eash  and  uxeeuted  two  notes  for  the  other  two  thirds.  The  taxes 
on  all  tho  property  amounted  to  about  twenty-five  himdi-ed  dollars.  In 
order  to  raise  the  money  to  pay  the  taxes,  which  was  necessary  to  be 
done  before  title  eould  be  made,  the  administratrix  was  compelled  tn 
obtain  un  order  of  court  authorizing  her  to  have  one  of  the  notes  of 
Donly  diseounted,  the  proceeds  of  which  together  with  the  eash  proeeede 
of  the  sale  of  the  mortgaged  property  barely  suHlcod  to  pay  the  taiteb 
and  general  privileges.  The  attomey's  fees,  five  hundred  dollars,  and 
the  physician's  bill,  for  the  same  amount,  were  strongly  opposed,  espe- 
cially the  latter.  It  is  shown  that  the  services  of  the  attorney  were  more 
than  the  ordinary  routine  services  of  opening  and  conducting  tlie  settle- 
ment of  a  succession  of  that  amount  The  services  of  tho  physician, 
too,  during  the  last  illness  were  shown  to  be  Worth  the  sum  charged. 

After  a  review  of  the  opposition  to  the  account  and  tableau  of  the  ad- 
ministratrix and  the  grounds  stated  by  the  judge  a  iiio  for  bis  decree,  we 
And  nothing  in  that  decree  to  justify  an  alteration  of  it 

Judgment  afflnned. 


Ranuell  Hunt  vs.  James  E.  Zi^xtz. 

'hn  appcnl  reteirrodto  in  artMc  3un  ot  ths  Reviaed  Code  is  an  ap|>cn1  from  IbP  judfl- 
meator  doi^Uloa  o[  arbitratora  to  the  court  of  original  jurlsdirtlon.  It  haa  a<- 
avvWvaUon  ta  the  anncltati'  iuriHdktlon  of  this  court.  Tho  article  dt«l  in  ni> 
manner  modlflee  the  JurlBdirtionot  thin  court  aa  fixed  in  article  sevcntr-f our  ol 
the  conatitiition  and  aisoln  the  Code  of  Practice. 

'he  case  at  bar  la  n  suit  brouRht  bv  plaintiff  on  a  contract  and  the  award  of  ar)>l- 
trntors  thcrcoQ.   Th<i  cuiirt  bcluw  hoa  decided  that  tho  dceialon  waa  properlr 
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Eiaile.andthBt  Cbodprondant  Hhouldpaythcnmount  airardtHlnnd  also  thpliir- 
ihersuiD  ofteo  thousand  dallnr'.  liquidatol  damnues,  tnr  tnillD(tto(vimi>lyiiFith 
the  arbitrstiaa  within  the  tlinti  Btipulat<!d.  Wtiethor  an  amount  han  been  nroii- 
erlT  sHardcd.  and  whether  drtemlfint  Is  guilty  of  non-complinnncnilh  the  award, 
jtnd  inourrod  the  pCDallf  sClimlated.  am  ijuestEonn  pnsHcU  on  in  the  I'lurt  a  ^iin. 
itnd  there  is  no  law  forbidding  the  review  by  thin  court  of  the  juditniciit  of  said 
umrt.  Deleodant,  who  eomplalnH  that  he  is  oserieved.haH  tbeiMnstitutiotial 
rilthl  of  appeal,  however  indlttort'Dt  his  defense  may  be  on  the  merits.  The  mo- 
tion to  difliniH3  ran  not  prevail. 

TherelsnothlQK  In  the  eonstitutlon  or  laws  whiirh  prohibitB  iiartien  from  Bubmit- 
llnsthelr  dlfferenecB  to  arbitration:  nor  I.t  there  any  authority  for  Hayins  that 
parties  ean  not  bind  themselves  in  any  iienalty  to  abide  by  the  d'-i'ision  of  arbi- 
trators seleeted  by  Ihemeelves. 

n?  oliicrt ion  that  the  defendant  was  not  (tivon  a  proper  opjiortunity  to  lie  heard 
before  the  uini>lre  is  not  well  founded.  On  the  eontrary.  it  Is  Hhown  tliat  he  was 
nollfledwhen  and  where  the  umpire  was  to  oomiheniv  his  investlKationa.  and 
Ihat  he  did  not  appear  before  him  at  the  tinio  am)  place  deBie:natr>d.  cither  in 
person  or  by  eounse!. 

Tim  artiele  sing  of  the  Code  reeoKnlw*  the  rlchts  f.f  pnrtii'S  to  contrai-t  that  they  will 
be  held  in  a  penalty  in  ease  they  do  nut  nbl<lii  by  the  award  of  parties  of  (heir 
iiwn  seiei-tion.  or  seleoled  under  their  authority,  to  wliom  they  have  BKrced  to 
submit  their  differenecs. 

It  they  could  not  am X  a  penalty  iw  the  result  ol  their  non-eomplianee,  the  article  of 
the  r<Hle  iiist  iguoted  would  be  menninRless.  If,  havintc  affl.^cd  a  penalty.  It 
should  be  held  that  the  award  and  penalty  ean  not  biith  be  e.Taeted.  the  result 
mbtht  lead  to  an  absurdity. 

Artlfle  aiisot  the  Code,  relied  on  by  defendant,  is  rntlior  eonclusivo  against  him 
than  otherwise.  He  is  bound  for  the  amount  of  the  ijonnlty  I'laimcd  of  him  by 
■  reason  of  the  deeision  of  the  umpire,  to  whieh  ho  promised  to  Bulimit,  and  be- 
cause he  agreed  to  pay  said  |>enalty  unless  ho  eumpliod  with  his  eovenant. 

iPPEAL  from  the  Sixth  Distriet  Court,  pariah  of  Orleans.  Saiu-ier,  J. 
PuiiKkll  Hunt,  Clarh',  ISaijn-'  .£•  Beiu-htm,  I».  S.  Srijoii,  and  a,bert  G. 
Di'jii  ■',  for  plaintiff  and  appclloe.  A.  £  W.  VufirhliM,  for  Jefcnilant  and 
afiwllant 

On  Motion  to  Dismis.s. 
Wn-Y,  J.  Plaintiff  and  defendant  being  unable  to  agree  as  to  the  amount 
due  the  former  by  the  latter  for  professional  serilws  in  a  certain  litiga- 
tion, submitted  the  matter  to  arbitration,  indicating  in  the  contract  the 
names  of  the  arbitrators  and  the  name  of  an  umpire  in  cose  his  services 
should  be  required.  They  also  bound  themselves  to  abide  by  the  judg- 
meotot  the  arbitrators,  and  to  pay  the  amount  thcioof  withui  five  days 
riter  the  decision;  and  they  further  bound  themselves  "  to  eaeh  other  in 
tfac  sum  of  ten  thousand  dollars  Uquidut<>d  damages,  to  be  paid  in  case 
of  non-compliance  within  the  time  named."  The  arbitrators  failing  to 
agree,  the  matter  was  referred  to  the  umpire,  who  fixed  the  amount  to 
be  paid  plaintiff  by  defendant  at  flfty-seven  hundred  dollars.  Defendant 
having  failed,  aft«r  due  notice  for  more  tlian  five  days,  to  comply  with  the 
award,  the  plaintiff  brought  this  suit  to  recover  the  amount  of  the  award 
imd  also  the  ten  thousand  dollars  liquidated  damages  stipulated  to  be 
paid  in  case  of  failure  for  more  than  five  days  after  a  decision  to  com- 
ply with  the  arbitxation. 
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Hunt  va.  Znntz. 

The  court  gave  judgment  as  prayed  for,  and  defendant  hoa  appealed. 

PlsintW  now  moves  to  disodss  this  appeal  on  the  ground  that  delmd- 
ant  haa  been  oondi'mned  to  pay  the  amount  awarded  by  arbitratore  end 
a  penalty  for  failing  to  comply  therewith  and  no  appeal  lies  in  a  case  of 
this  kind.  In  support  of  the  motion  article  8130  of  the  Revised  Code  ie 
ci'.ed,  whidi  reads  as  follows:  "He  who  is  not  satisfied  with  the  award 
may  appeal  from  it,  though  the  parties  have  renounced  such  appeal  by 
the  submission;  but  the  appellant,  before  being  heard  on  his  appeal, 
ought  to  pay  the  penalty  stipulated  in  the  submisaion,  if  any  has  been 
stipulated."  •  •  •  The  appeal  here  referred  to  is.  au  appeal  from  the 
judgment  or  decision  of  arbitrators  to  the  court.  It  has  no  applieatiuu 
to  the  appellate  jurlsdietion  of  this  court.  The  article  cited  in  no  manner 
modifies  the  jurisdietiun  of  this  court  as  fixed  in  nrtide  seventy-four  of 
the  constitution  and  also  in  the  Code  of  Practice. 

The  case  at  Imr  i-*  a  suit  brought  by  ptaintirr  on  a  contract  and  the 
-award  of  arbitratore  thereon.  '  The  court  Ijeloiv  has  decided  that  the 
arbitration  was  properly  marh-  and  that  the  defendout  should  pay  the 
amount  awarded,  an:!  also  the  further  sum  of  tun  thousand  dollars 
liquidated  damages,  for  failing  to  comply  ivith  the  arbitration  vitluii 
the  time  stipulated.  Whether  an  amount  has  been  properly  awarded, 
and  whether  defendant  is  guilty  of  non-compliance  with  the  award,  and 
incurred  the  penalty  stipulated,  are  questions  that  have  been  passed  on 
by  the  court  below,  and  there  is  no  law  forbidding  the  review  by  this 
court  of  the  judgnientof  the  court  below.  Defendant,  who  complains 
that  he  is  a^rieved,  has  the  constitutional  right  of  appi'al,  however  in- 
different his  defense  may  be  on  the  merits. 

The  motion  is  denied. 


MoHOAN,  J„  ilis.iriit'in'j.  A  submission  la  a  covenant  by  whieli  persons 
who  have  a  lawsuit  or  difference  with  one  another  name  arbitratore  to 
decide  the  matter  and  bind  themaelves  reciprocally  to  perform  what 
shall  be  arbitrated.  C.  C.  3093.  Parties  may  submit  either  all  their  dif- 
ferences or  only  some  of  them  in  particular,  and  llkewiae  they  may  sub- 
mit to  arbitration  a  lawsuit  already  instituted  or  only  in  contemplation, 
and  generally  every  tiling  which  they  are  concerned  In  or  which  they  may 
dispose  of.    C.  C.  3102. 

It  is  usual  to  undergo  a  penalty  of  a  certain  sum  of  money  in  the  sub- 
mission, which  the  person  who  shall  contravene  the  award,  or  bring  ap- 
peal therefrom,  shall  be  bound  to  pay  to  the  other  who  is  willing  to  abide 
by  it;  but  tills  covenant  is  not  essential,  and  the  submission  may  subelet 
without  the  penalty.    C.  C.  5106. 

The  award,  in  order  to  be  put  in  execution,  ought  to  be  approved  by 
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t\iai»<ie^,  liitt  tliix  formalUy  in  oiily  intended  lo  invest  the  award  tcith  a 
tugickiit  aatlnirity  to  hiaure  its  execution,  and  not  to  submit  to  the  judge 
the  examinatioQ  of  its  merits,  except  an  appeal  is  brought  before  him. 
C.  C.  3129. 

He  who  is  not  sadafled  with  the  award  may  appeal  from  It,  though  the 
parljeshad  reuouDced  such  appeal  by  the  Bubmission;  but  the  appellant, 
before  being  heard  on  his  appeal,  ought  to  pay  the  pooalty  stiptdated  In 
the  subuiBsion,  if  any  has  been  stipulated.    C.  C.  3130. 

The  forgoing  are  literal  extracts  from  the  Civil  Code. 

Plaintiff  claimed  from  the  defendant  a  sum  of  money.  They  differed 
with  one  another  as  to  the  indebtedness.  They  agreed  to  submit  their 
differences  to  ai'bitrators.  They  stipulated  a  penalty  of  ten  thousand 
doUara  in  case  either  party  refused  to  abide  by  the  award  which  might 
be  made.  The  arbitrators  fixed  the  sum  due  to  plalntlfT.  Zuntz  re- 
fused to  comply  with  their  award.  To  put  the  award  in  execution  Hunt 
sought  the  approval  of  the  Judge.  He  sought  it  in  the  only  way  he  could 
obtain  it,  that  is,  by  suit.  Suit  wqb  the  only  way  by  which  he  could  exe- 
«ite  it,  for  the  mere  approval  of  the  j  udgo  would  have  amounted  to  nothing 
unless  his  approval  had  the  force  of  a  judgment  which  could  be  executed. 
Tbe  judge  approved  of  the  award  by  rendering  judgment  in  Hunt's 
bvor.  Zuntz  appeals.  He  is  entitled  to  his  appeal  under  the  law  cited, 
but  there  is  a  condition  precedent  to  this  right;  this  is,  that  he  should  pay 
tlie  penalty  stipulated.  This  he  has  not  done.  I  do  not  think  that  he 
should  be  heard  until  he  has  complied  with  his  eelf-iraposed  contract. 
Id  my  opinion,  his  appeal  should  be  dismissed. 


Os  THE  MEErrs. 

MQK<iA7?,J.  The  relation  of  counsel  and  client  existed  between  the 
plaintiff  and  defendant.  When  this  relation  ceased,  a  disagreement  arose 
between  them  as  to  the  compensation  whi^^h  the  one  was  to  receive  and 
the  other  was  to  pay.  They  could  come  to  no  satisfactory  arrangement, 
and  a  lawsuit  was  threatened.  They  agreed  to  submit  their  differences 
to  arbitrators,  who  were  to  be  amicable  compounders,  and  tliey  recipro- 
cally bound  themselves  to  abide  by  the  award  which  the  arbitrators 
might  make.  In  case  of  disagreement  between  the  arbitrators  an  umpire 
was  to  be  i^oseu.    The  decision  of  the  umpire  was  to  be  final. 

The  power  to  make  such  a  covenant  is  expressly  recognized  by  the 
Code,  articles  3099,  3102. 

The  covenant  wan  as  follows: 

"It  is  agreed  by  and  between  Baudell  Hunt  and  James  E.  Zuntz  that 
tliis  claim  (for  professional  services  and  advice  in  the  cases  of  James  E. 
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be  submitted  to  Judge  J.  H.  xleloy  and  Hon.  Thomiis  J.  Si^'omios,  na  arbi- 
trators and  as  amicable  compounders,  with  power  to  theui,  la  ease  of  dis- 
figrcoment,  to  acloct  a  new  person  as  umpire,  whose  decision  shall  he 
flnnl. 

"  The  parties  hereto  bind  themselves  to  abide  by  aiieh  judgment,  and 
to  pay  the  amount  of  the  same  within  five  days  after  judgment  la  r«i- 
dpi-cd  or  decision  made. 

"  And  they  inutiuiUy  Ijind  themselves  to  each  other  in  the  sum  ot  tea 
thoiwftiid  dollars  litpiidated  diimagos,  to  b:'  jinid  in  ease  ot  iioii-compli- 
luu-e  within  tin?  time  named. 

"It  is  agreed  and  understuod  that  the  uiattei-s  are  submitteii  to  the 
iibovr-named  ai'liitrators  upon  the  records  and  proceedings  in  the  caHw, 

and  such  otlivr  testimony  as  tiie  parties  mny  offer  within days  from 

this  date,  tlic  arbitraturs  and  amicaljle  cniijouuders  to  have  lull  author- 
ity to  reject  any  impi-oper  teatnuony,  and  their  docislon  upon  the  admis- 
sion or  ri'jrctioii  of  the  same  to  be  final. 

"In  caso  thi>  parties  ahove  named  (the  arhitratore)  can  not  agree. 
Henry  C,  Miller  is  selected  as  nuipii-e,  and  his  decision  sliall  he  tliial  nn- 
tler  the  terms  of  this  agreement  and  submisJiion  and  subject  to  all  the 
cnnditinns  therein.     Ho  is  made  umpire  and  amicable  eompoundor." 

JIcsRrs.  Tlsley  and  Semmea  could  not  ngree,  and  the  matter  was  re- 
ferred to  Mr.  Miller.  Hia  award  was  that  Zuntz  should  pay  five  thouBttnil 
seven  hundred  dollars. 

This  award  the  clefendant  i-efused  to  comply  with.  Plaintiff  seeks  to 
compel  him  to  do  so,  and  he  asks  also  for  the  penalty  which,  by  the  ena- 
tra<.-t,  the  defendant  ofTR-cd  to  pay  in  ease  of  failui-e  to  comply  with  the 
awaiil. 

One  defense  is  tliat  the  law  makes  the  it'iirts  of  the  State  alone  judges 
in  such  matters. 

There  is  nothing  which  ive  can  discover  in  tho  eoDHtitiitioii  or  laws 
which  prohibits  parties  from  submitting  their  difTcrenecs  n  arbitrators, 
■  nor  is  there  any  authority  for  saying  that  poirties  can  not  bind  themselves 
in  any  penalty  to  abide  by  the  decision  of  arbitrator  selected  by  them- 
selvea,  A  sewnd  objection  is  that  tlic  defendant  was  not  given  a  proper 
opportunity  to  be  heard  before  the  umpire.  But  this  is  not  substantiated 
by  tiie  recoi-d.  On  the  contisry,  it  ia  shown  that  he  was  notified  when 
and  where  the  umpire  was  to  commence  his  investigations,  and  that  he 
tUd  not  appear  before  him  at  the  time  and  plai'e  designated,  either  in  iwr- 
sou  or  by  counsel. 

A  third  objection  is  that  plajntiff  can  not  exact  the  award  and  the  pen- 
alty attauhod  to  the  non-compliance  therewitii.  Artielo  3106  aaya  that 
"  it  is  usual  to  undergo  a  penalty  of  a  certain  sum  of  money  in  the  sub- 
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mlBsifHi,  which  the  person  who  shall  contr&veao  the  award,  or  bring  ap- 
peal therefrom,  abaH  be  bound  to  pay  to  tho  other  who  is  willing  to  abide 
by  it" 

This  ortiole,  ther^ore,  recognizes  tho  right  of  parties  to  coatract  that 
Ihey  will  be  held  In  a  penalty  io  case  they  do  not  abide  by  the  award  of 
parties  of  their  own  selection,  or  selected  under  their  authority,  to  whom 
they  hare  agreed  to  submit  their  difTerenoeo.  If  they  could  not  afQx  a 
penalty  as  the  result  of  their  non-compliance,  the  article  of  tho  Code  Just 
quoted  would  be  meaningless.  If,  having  affixed  a  penalty,  It  should  be 
held  that  the  penalty  alone  can  be  exacted,  the  result  might  lead  to  an 
absurdity.  For  instance,  it  the  penalty  was  fixed  at  one  hundred  dollars 
aod  the  award  was  five  tbousand  dollara.  If  the  party  decided  against 
reTosed  to  pay  the  award,  the  penalty  only  could  be  exacted.  The  pen- 
alty, therefore,  would  be  an  inducement  as  wellae  a  reward,  instead  of  a 
pmushm^tt,  for  violating  an  agreement  legally  entered  into.  This  would 
be  Tevoraing  the  order  of  things.  The  first  object  of  the  penalty  was  to 
iaiure  the  faithful  abiding  by  the  award,  and  the  large  amount  stipulated 
mta  oDly  to  make  compliance  more  certtdn. 

But  the  defendant  relies  upon  article  2125  of  the  Code,  which  says: 
"  The  penal  clause  is  the  compensation  for  the  damages  which  the  cred- 
itor sustains  by  the  non-execution  of  the  principal  obligation.  He  can 
not  demand  the  prindpal  and  tho  penalty  together,  unless  the  latter  be 
stipulated  for  the  mere  d^y." 

It  we  admit  that  the  case  before  us  is  to  be  governed  by  the  ctiapter 
of  tbe  Code  which  treats  of  obligations  with  penal  clauses,  instead  of  the 
subsequent  title,  which  treats  of  arbitration,  which  It  is  not  necessary  for 
UB  to  decide,  still  the  article  relied  on  would  be  conclusive  against  the 
defendant,  for  here  it  was  expressly  agreed  that  the  penalty  stipulated 
Bhould  be  due  unless  the  award  was  paid  within  flvc  days  from  its  rendi- 
tlcn.  Plaintiff  submitted  his  claim  to  arbitration.  He  bound  himself  to 
abide  by  the  award  which  might  be  made.  The  defendant  bound  himself 
ID  tbe  same  manner.  When  the  award  was  made  plaintiff  submitted  to 
it.  The  defendant  refused  compUance.  The  penalty  which  he  Imposed 
upon  himself  then  became  due.  He  is  bound  lor  tho  amount  of  the 
award  by  reason  of  the  decision  of  the  umpire.  He  is  bound  for  the 
penalty  because  he  agreed  to  pay  it  unless  he  did  comply.  When  we 
aCBim  Uie  Judgment  against  Mm  we  only  compel  him  to  do  what  he 
voluntarily  agreed  to  do. 

Judgment  afftrmed. 

WSLT,  J.,  diteenling.  Handell  Hunt  having  a  dalm  agfunst  James  E. 
Zuntz  for  professional  serrioee,  agreed  with  him  to  submit  the  matter  to 
arbitration;  and  they  bound  themselves  to  each  other  In  the  sum  of  ten 
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thouBand  dollara  to  abide  by  the  award,  aod  pay  tbe  amount  thereof 
VithiQ  five  days  after  the  decision.  . 

The  eubmlssion  Is  In  the  foUowtog  words:  "Baudell  Hunt  claims 
from  James  E.  Zuntz,  as  now  due,  ten  thousand  dollars  for  professional 
services  and  advice  In  the  cases  of  James  E.  Zontz  vs.  W.  &  H.  Stack- 
house,  and  of  W.  &  H.  Stackhouse  vs.  James  K  Zuntz.  It  is  agreed 
by  and  between  Itandell  Htint  and  James  E.  Zantz  that  thU  claim  shall 
be  submitted  to  Judge  J.  H.  Ilsley  and  Hon.  Thomas  J.  Semmee,  aa  aii>i- 
trators  and  amicable  compounders,  with  power  to  them  in  case  of  disa- 
gresment  to  select  a  new  person  as  umpire,  whose  decision  shall  be  final. 
The  parties  hereto  bind  themselves  to  abide  by  such  Judgment  and  to 
pay  the  amount  of  the  same  within  five  days  after  judgment  is  rendered 
Or  decision  made,  and  they  mutually  bind  themselves  to  each  other  in 
the  sum  of  ten  thousand  dollars  liquidated  damages,  to  be  p^d  in  oaao 
of  non-compliance  within  the  time  named.  It  is  agreed  and  undersitood 
that  the  matters  at  iasue  are  submitted  to  the  above-named  arbitrators 
upon  the  records  and  proceedlngB  in  these  cases,  and  such  other  testi- 
mony as  the  parties  may  offer  wltliin days  from  this  date.    The 

arbitrators  and  amicable  compounders  to  have  full  authority  to  reject 
any  illegal  or  improper  testimony,  and  their  decision  as  to  the  admission 
or  rejection  of  the  same  to  l>e  flnaL 

"  In  case  the  parties  above  named  can  not  agree,  Henry  C.  Miller,  Esq., 
is  selected  as  umpire,  and  his  decision  shall  be  final  under  the  terms  of 
this  agreement  and  submission.  And,  subject  to  tbe  conditions  thereio. 
he  is  made  umpire  and  amicable  compounder.  Affidavits  of  arbitrators 
and  umpire  dispensed  with." 

The  arbitrators  and  amicable  compounders,  after  examining  the  mat- 
ter, were  unable  to  agree,  and  tbe  case  vraa  referred  to  Henry  C.  Miller, 
timplre,  who  rendered  an  award  of  five  thousand  seven  hundred  dollars 
Id  favor  of  Bandell  Hunt.  Notice  of  this  award  was  served  upon  Zuntz 
on  the  fifteenth  of  July,  1874  He  failed  to  comply  with  it,  and  on  the 
fifth  of  Novemtier  this  suit  was  brought  to  recover  the  amount  of  the 
award,  and  also  the  ten  thousand  dollars,  liquidated  damages,  stipulated 
in  the  contract. 

Pafendant  excepted  to  t^e  suit,  and  In  his  answer  pleaded  the  general 
denial  and  reiterated  the  all^ations  contained  in  his  exception.  Tbe 
aUegatlons  of  the  exception  are: 

First — The  petition  does  not  disclose  a  cause  of  aotioa 

Second— The  same  does  not  allege  that  the  amicable  compounders 
were  sworn  as  required  by  law. 

Third— The  same  does  not  allele  a  trial  before  the  amicable  com- 
pounders or  l>etore  the  umpire;  nor  that  a  time  and  place  were  set  for 
trial;  nor  that  notice  was  given  to  the  parties  or  their  counsel  to  attend 
the  trial. 
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These  objections  are  fuUjr  answered  In  tfae  wiittKi  opiuioa  of  Oio  judge 
a  quo.  The  omkable  oompouDdera,  by  agreement,  were  dispensed  from 
taking  an  oath.  The  umpire  took  an  oath.  Be  gave  proper  notice  to 
defondant  to  attmd  the  trial  before  Mm,  but  he  did  not  appear.  If  de- 
fendant had  cause  to  oompiain  that  be  was  not  notified  to  appear  before 
the  amicable  oompounders  when  they  wete  examining  the  matter,  he 
^x>uld  have  made  his  objection  at  the  time  the  case  was  taken  up  by 
die  lunidre.  It  would  have  been  a  good  cause  to  object  to  the  action  of 
the  umpire;  the  dtfendant  made  no  objection,  however;  and  if  the  um- 
pire had  made  a  dedrion  bvor^le  to  him  we  apprehend  no  objection 
would  now  be  made  to  any  of  the  prooeedings. 

The  teamed  counsel  for  defendant  urges  In  his  brief  that  the  articles 
(d  the  Bevised  Code  permitting  parties  to  submit  their  ditTerences  to 
uMtrators  and  unkable  oompounders,  and  making  ttieir  award  anal, 
are  repugnant  to  that  provision  of  the  constitution  of  1668  vesting  the 
jodldal  power  of  the  State  in  the  Supreme  Court,  in  district  courts,  in 
paiisb  courts,  and  in  justices  of  the  peace.  I  see  no  force  in  this  objec- 
tion. Before  the  finding  of  arbitrators  can  have  the  effect  of  a  judg- 
ment it  must  be  submitted  to  the  court,  and  the  decree  of  the  court 
thereon  is  the  judgment 

The  important  question  In  the  case  is:  Can  the  plafntlfT  recover  judg- 
ment botti  for  the  amount  of  the  award  and  the  amount  of  the  penalty  ? 
"Asubmlseion-tea  covenant  by  which  persons  who  have  a  lawsuit  or 
dKterence  with  one  another,  name  arbitrators  to  decide  the  matter  and 
Und  tfaemseives  reciprocally  to  perform  what  shall  be  arbitrated." 
Beviaed  Code  9099.  "  It  Is  usual  to  undergo  a  penalty  of  a  certain  sum 
of  money  in  the  submission,  which  the  person  who  shall  contravene  the 
award,  or  bring  an  appeal  therefrom,  shall  be  bound  to  pay  the  other 
who  is  willing  to  abide  by  it;  but  this  covenant  is  not  essential,  and  the 
si^miasioD  may  subsist  without  the. penalty."    Bevised  Code  3106. 

"The  award  in  order  to  be  put  in  execution  ought  to  be  approved  by 
the  judge;  hot  this  formality  is  only  intended  to  Invest  the  award  witb  a 
aolBdeat  authority  to  insure  its  execution,  and  not  to  submit  to  the 
Judge  the  examination  of  its  merits,  except  In  case  an  appeal  Is  brought 
before  him."    Bevised  Code  3129. 

"  He  who  is  not  satisfied  with  the  award  may  appeal  from  it,  though 
the  parties  had  renounced  such  appeal  by  the  aubmisBlon;  but  the  appel- 
lant before  being  heard  on  his  appeal  ought  to  pay  the  penalty  stipu- 
lated In  thesnbmisdon,  if  anyhas  been  stipulated;  and  this  penalty  shall 
ever  be  due,  though  tbe  appellant  afterward  renounces  his  appeal;  but 
it  he  Buoceeds  to  have  the  award  reversed,  either  in  whole  or  in  part,  the 
court  who  shall  pronounoe  on  the  appeal  shall  order  the  repaj-ment  of 
tbe  penalty;  but  if  the  award  Is  confirmed  the  penalty  which  has  been 
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paid  Bhall  operate  no  diralDutloD  of  the  amount  of  the  award."   Berlsed 
Code,  3180. 

In  the  case  at  bar  the  defendant  has  not  appealed  from  the  award. 
He  "could  not  do  so  without  paying  the  penalty.  Therefore  the  correct- 
ness of  the  award  on  its  merits  is  not  open  for  revlalon. 

But  defendant,  however,  has  contravened  the  award;  toid  by  artlde 
9106,  above  quoted,  he  Is  bound  to  pay  the  amount  of  the  peo^ty  to 
plaintifr  who  is  willing  to  abide  by  it  That  he  la  bound  to  pay  pl^nUfT 
the  sum  of  money  stipulated  as  the  penalty  for  having  contraveoed  the 
award  there  can  be  no  doubt,  if  article  8106  of  the  Revised  Code  has 
any  meaning,  and  If  partiea  are  bound  by  their  eontracts.  But  tiie 
question  Is,  is  defendant  bound  also  for  the  amount  of  the  award  which 
he  contravened  by  refusing  to  pay  ?  I  think  not  The  law  does  not 
declare  the  contravention  of  an  award,  like  an  unsucceeeful  appeal  there- 
from, shall  subject  the  complainant  to  the  payment  both  of  the  penalty 
and  the  award. 

"  A  penal  obligation  neoessarily  suppoaea  two  distinct  oontracts  ;  one 
to  do  or  to  give  that  which  Is  the  prindpal  object  of  the  contract,  the 
other  to  give  or  do  something,  if  the  principal  object  of  the  agreement 
be  not  carried  Into  effect"    Revised  Code  2118. 

"The  creditor,  instead  of  exacting  the  penalty  stipulated  from  the 
debtor  who  b  in  default,  may  sue  for  the  execution  of  the  principal  obli- 
gation."   Revised  Code  2124. 

"The  penal  clause  Is  the  compensation  for  the  damages  which  the 
creditor  sustains  by  the  non-execution  of  the  principal  obligation.  He 
can  not  demand  the  prindpal  and  the  penalty  together,  unless  the  latter 
be  stipulated  for  the  mere  delay."    Revised  Code  2126. 

"Was  the  penalty  In  the  case  at  bar  stipulated  as  damagce/or  the  mere 
delay  In  executing  the  award  ? 

I  find  no  such  stipulation  In  the  contract.  It  Is  true  the  parties  were 
bound  to  comply  with  the  award  and  pay  the  amount  thereof  within  five 
days  from  the  decision.  But  there  is  no  express  stipulation  that  the 
penalty  was  merely  for  damages  arising  from  delay  In  complying  with 
the  award.  On  the  contrary,  the  penalty  was  the  sum  of  money  which 
the  parties  mutually  bound  themselves  to  each  other  to  pay  for  foiliag  to 
abide  by  and  comply  with  the  award  within  the  time  specified  in  the 
agreement  Article  2126  of  the  Revised  Code  says :  "  The  penal  clause 
is  the  compensation  for  the  damages  which  the  creditor  sustains  by  the 
non-execution  of  the  prindpal  obligation."  It  is  the  equivalent  for  the 
dlschai^e  of  the  prindpal  obligation  ;  It  is  adequate  oompensation  for 
the  non-compliance.  It  would  be  manifestly  unjust  to  permit  plaintiff  to 
recover  ten  thousand  dollars,  the  amount  he  agreed  would  be  adeqaate 
compensation  tor  non-compllanoc  with  the  award  by  Zuntz,  and  also  to 
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reooTOT  the  amount  of  the  piindpal  obllgatioD ;  to  take  both  the  thing 
ftod  ite  equiT&lenL 

When  plaintiff  recovers  judgment  lor  ten  thousand  dollars  he  gets  all 
he  ever  claimed  from  Zuntz  tor  proleeslonal  services.  Why  should  he 
get  more  ?  By  the  contract  of  aubmisslon  he  agreed  that  a  penalty  of 
ten  thousand  dollaie  would  redress  the  wrong  resulting  from  a  de&ult  by 
Zuntz  in  fHai-hargiing  the  principal  obligation.  Five  days  after  the  award 
mis  fixed  as  the  period  for  mfthing  the  default.  Zuntz  contravened  the 
award  by  not  paying  the  amount  thereof  within  the  time  stipulated.  He 
then  became  liable  to  pay  the  penalty,  the  compensation,  or  the  equlva- 
leotlor  the  prindpal  obUgatioD.  Bevised  Code  2126.  But  his  non-oom- 
piiauoe  did  not  have  the  effect  to  make  him  liable  for  both  the  peoalt}' 
and  the  priadpal  obllgatioD.  The  contract  of  Bubmieslon  must  be  read 
by  the  li^t  ot  article  2125  of  the  Revised  Code ;  indeed,  this  article  must 
be  regarded  as  a  part  of  the  contract  Parties  are  always  presumed  to 
contract  with  refM«nce  to  the  law.  The  law  permitted  them  to  modify 
artkde  2125  by  expressly  stipulating  in  the  agreement  that  the  penalty 
was  merely  far  delay,  and  not  inteiided  as  compensation  for  damages  re- 
sultlDg  from  the  non-execution  of  the  principal  obligation,  as  the  law 
declares.  In  their  convention  the  parties  have  not  in  express  terms 
modified  the  law,  as  they  might  have  done  i  it  is  a  part  of  the  contract, 
and  the  court  must  uphold  and  enforce  it.  The  parties  have  fixed  the 
damages  at  ten  thousand  dollars  for  the  non-execution  of  the  prino^wl 
obligatloD.  When  plaintiff  recovers  this  sum  he  will  receive  adequate 
eompeosatfon,  and  the  contract  ot  submiaaion  will  be  as  fully  executed 
as  if  Zuntz  had  paid  the  prindpal  obligation,  the  amount  awarded  by  the 
umpire. 

The  subject  under  oousideration  was  very  fully  discussed  by  Fothier 
in  his  work  on  Obligations  under  the  UUe  of  penal  obligationa.  The 
learned  author  says  :  "This  penalty  is  stipulated  with  the  intention  ot 
indemnifying  the  creditor  for  the  non-performance  ot  the  prindpal  obli- 
gation ;  it  is  consequently  compensatory  of  the  damages  wUch  he  suffers 
from  such  non-performaoce.  Hence  it  follows  that  he  ought  in  this  case  to 
elect  dther  to  claim  the  execution  of  the  prindpal  obligation  or  the  pen- 
alty ;  that  he  ought  to  be  satisfied  with  one  of  them ;  and  that  he  can 
not  exad  both.  However,  as  the  penal  obligation  can  not  invalidate  the 
[«indpal,  if  the  pen^ty  which  the  creditor  haa  recdved  for  non-perform- 
ance of  the  principal  obligation  is  not  suffident  indemnification,  he  may 
still  demand  damages  resulting  from  the  non- performance  ol  the  prind- 
pal obligation,  making  an  allowance  and  deduction  for  the  penalty  which 
he  has  already  recdved.  But  the  judge  ought  not  too  readily  listen  to 
the  creditor  who  pretends  that  the  penalty  he  has  recdved  was  not  a 
snfBdent  indeomlflcation  for  the  non-performance  ot  the  agreement,  tor 
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the  parties  having  by  fixing  the  penalty  theme^Tes  regulated  the  dama- 
ges that  may  result  from  the  non-pertonnanoe  of  the  agreement,  the 
creditor  by  demanding  greater  damages  seems  to  act  In  opposition  to  an 
estimation  Which  he  himself  has  made,  and  this  ought  not  to  be  allowed, 
at  least  unless  fae  has  proof  at  hand  that  the  damage  sust^ned  by  him 
exceeds  the  penalty  agreed  upon.  •  »  •  Onr  rule  that  the 
creditor  can  not,  at  the  same  time,  have  both  the  prlndpal  and  the  pen- 
alty, is  subject  to  an  exception,  not  only  when  It  Is  expressly  said  in  tlie 
penal  clause  that  il  the  debtor  does  not  accomplish  bis  obligation  the 
penalty  shall  be  incurred  and  due  without  prejudfoe  to  the  prindpal  obli- 
gation, but  also  whenever  it  appears  that  the  penalty  is  stipulated  for  the 
reparation  of  what  the  creditor  may  suffer,  not  from  the  absolute  non- 
performance, but  merely  from  the  delay  In  the  execution ;  tor  in  this  case 
the  creditor  who  has  suffered  the  delay  may  take  both  the  prlndpal  and 
tbe  penalty."  Again,  the  same  learned  author  in  discussing  the  question 
■  whether  a  debtor  may  by  dlscharghig  part  of  his  obligation  partially 
avoid  the  penalty  says :  "  But  If  the  creditor  voluntarily  receives  a  part 
of  the  debt,  shall  he  have  a  right  to  the  whole  of  tbe  penalty  in  defiiult 
of  the  payment  of  the  residue  ?  Ulpian  deddee  that,  although  according 
to  the  subtlety  of  law,  it  may  happen  that  In  this  cose  the  penalty  is  in- 
cuned  for  the  whole,  nevertheless  it  is  equitable .  that  it  should  only  be 
so  in  proportion  to  the  part  of  the  principal  obligation  which  remains  to 
be  discharged.  The  true  reason  of  this  decision  is  that  which  Is  giveu  by 
Dumoulin,  which  we  have  referred  to,  viz.:  that  the  debt  being  consid- 
ered as  a  promise  to  compensate  for  the  hon -performance  of  the  princi- 
pal obligation,  the  creditor  can  not  have  both  the  one  and  the  other; 
then,  when  he  has  been  paid  a  part  of  what  Is  due  upon  the  principal 
obligation,  he  can  ho  longer  be  entitled  to  receive  the  penalty  In  respect 
to  that  part ;  otherwise,  he  would  receive  both,  which  ought  not  to  be.'' 


Uy  conclusion  is  that  the  penalty  of  ton  thousand  dollars  Is  adequate  . 
compensation  for  the  non -performance  of  the  principal  obligation  by  Zuntz. 
It  is  the  liquidated  damages  which  the  parties  have  stipulated  for  tbe 
non-execution  of  the  contract,  and  the  payment  thereof  discharges  the 
obligation  of  defendant  as  fully  as  if  he  had  executed  the  principal  obli- 
gation. And  of  thb  conclusion  the  litigants  will  have  no  cause  to 
complain,  because  It  merely  Miforces  a  contract  which  they  voluntarlly- 
eatered  into,    I  therefore  dissent  In  this  case. 

Beheari  ng  r«fus  e  d. 
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Stite  of  LoriaiA^'A  ex.  kei.  J.  Chardo^inet  ^"s.  Oeobge  B.  Johnson, 
Auditor. 

OMou^T  tho  third  ameadmont  of  the  ooDitltatlaii  did  not  intend  to  rrpudiale  sub-. 
sistlns  oblljcatloDB  of  the  Btele,  It  the  General  Assembly  (ailed  to  provide  an  an- 
naai  reveniie  aoOelent  to  pa;  them.  The  effect  ol  such  noslect  voald  be  that  b' 
sulieeaaeQt  Le^Clslatare  would,  hj  taxation  and  appropriatlonB.  provide  lor  their 
payment.  Thus  in  the  present  case,  while  this  court  ie  ot  opinion  that  tho  rela- 
tor's pension  for  the  year  vna  alone  can  be  paid  out  of  tbc  appropristlon  madu 
for  that  year,  still  hie  claim  or  rflrht  to  the  pensIonH  ot  lormer  years  is  not  ex- 
tinguished by  the  (aiA  that  there  exists  no  appropriation  out  ot  wbleh  they  can, 
now  be  pfttd.  His  relief  must  be  by  the  Iioaielature.  Hsd  the  act  of  187s  indi- 
oded  tbat  pensions  (or  years  anterior  to  1S7G  were  to  be  paid  out  of  the  apph>- 
priations  ot  that  rear  tor  that  pnrpoee.  it  would  not  have  been  obnoxious  to  the. 
third  amrndment. 

iPFEAL  from  the  Superior  District  Court,  parish  of  Orieana.  Lynch,- 
Acting  Judge  in  the  place  of  Hawkina.  A^red  Shaw,  tor  relator  ^ad 
appellee.  A.  P.  Heid,  Attorney  Oeneral,  and  H.  C.  IHbbte,  AasiBtaut  At- 
toney  Oeneral,  for  respondent  and  appellant 

LuDELiKO,  C.  J.  The  relator,  who  alleges  that  he  Is  a  veteran  of  the 
war  of  1814  and  1815,  and  entitled  to  a  pension  under  the  laws  of 
ttuB  State,  praya  for  a  mandamus  to  compel  the  Auditor  to  issue  war- 
mute  to  Mfn  for  bis  pensions  due  from  the  first  of  September,  1868,  to 
Janosry,  1873,  at  one  hundred  and  fifty  dollars  per  annum,  and  from 
the  first  of  January,  1873,  to  the  end  of  1875,  at  the  rate  of  two  hundred 
and  forty  dollars  per  annum. 

The  only  defense  Insisted  upon  in  this  court  Is  that  the  appropriations 
tor  the  yeare  prior  to  1875  having  been  exhausted,  only  the  appropriatioii 
for  that  year  remains,  and  that  pensions  due  for  the  years  preceding  18T5 
can  not  be  paid  out  of  said  appropriation,  under  the  third  amendment  of 
the  conetitution.  The  amendment  Is  as  follows  :  "  The  revenue  of  eadi, 
jear  derived  from  taxation  upon  real,  personal,  and  mixed  property,  aad 
trom  licenses,  shall  be  devoted  solely  to  the  expenses  of  the  siiid  year  for 
which  it  sliall  be  raised,  excepting  any  surplus  remoina,  which  shall  be 
directed  to  sinking  the  pnblic  debt  All  appropriations  and  claims  in 
excess  of  revenue  shall  be  null  and  void,  and  the  State  shall  in  no  man- 
ner provide  for  their  payment."  The  evident  intention  of  this  provision 
was  to  limit  the  appropiiatloue  by  the  Oeneral  Assembly  to  the  annual 
revenues  of  the  State,  which  should  be  applied  to  s^d  appropriations. 
And  the  last  sentence  of  the  amendment  only  declared,  what  the  court» 
had  already  decided,  tikat  appropriations,  other  than  those  for  the  eur- 
reot  ueoeasary  expenses  of  the  Stote,  in  excess  ol  tho  revenues,  were 
debts,  tile  creation  of  which,  under  the  constitution,  were  forbidden. 
Kixon  vs.  Qrahapi. 

Obviously,  the  third  amendment  ot  the  constitution  did  not  intend  tq 
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repudiate  subsisting  obligatloiis  ot  the  State,  II  tho  Oeneral  Assembly 
failed  to  provide  an  annual  revenue  sufficient  to  pay  tbem.  The  effect  ol 
such  n^lect  would  be  that  a  subsequent  Legislature  would  by  appro- 
priations and  taxation  provide  for  their  payment  Thus,  in  the  present 
case,  while  we  are  of  opinion  that  the  relator's  pension  for  the  year  1875 
alone  can  bo  paid  out  of  the  appropriation  made  for  that  year,  stJU  bis 
claim  or  right  to  the  pensions  for  former  years  is  notextlngulshed  by 
the  fact  that  there  exists  no  appropriation  out  of  which  they  can  now  be 
paid.  Hie  relief  must  be  provided  for  by  the  Legislature.  Had  the  act 
of  1875  Indicated  that  pensions  for  years  anteriorto  1875  were  to  be  paid 
out  of  the  appropriation  tor  that  purpose  of  tbat  year,  it  would  not  bare 
been  obnoxious  to  the  third  amendment. 

It  is  therefore  ordered  that  the  judgmentofihe  lower  court  be  amend- 
ed by  redudng  tho  amount  for  which  the  Auditor  is  ordered  to  warrant 
to  two  hundred  and  forty  dollars,  and  as  thus  amended  that  the  judg- 
ment be  afDrmed ;  the  appellee  to  pay  costs  of  this  appeal. 

Rehearing  refused. 


Crrv 


g  Nkw  Oblk.vss  vs.  St.  Patrick's  Hall  Assocl^tiox. 


The  evidence  shows  that  the  property  taxed  Is  Dot  Huetl  tor  churcb.  school,  or  chari- 
table puriiosee;  therefore  the  Legislature  could  not.  under  the  connftatioD. 
exempt  It  trom  taxation. 

The  deleodaata  urge  that  the  roots  or  rerenuefl-ot  the  property  lire  appropriated  to 
charitable  uses  by  the  asBoclution.  vhich  Is  a  charitable  asaoclation.  But  tbwe 
facts  do  not  bring  the  property  within  the  claaaea  of  property  which  the  eousU- 
tutlon  authnrleea  the  Oenernl  Aaaembly  tu  exempt  trom  taxation. 

The  property  which  Is  occupied  (or  tho  execution  of  Iho  charitable  purposes  of  the 
ibatitutlon  mny  be  exempted,  but  other  property  b^ongliut  to  the  aaaoclation. 
which  Is  rented  as  stores,  hall-rooma.  or  tbestrea.  can  not  be  exempted. 

APPEAL  from  the  Superior  District  Court,  parish  of  Orieans.  Haw- 
kins,  J.  Samuel  P.  Blanc,  Assistant  City  Attorney,  for  plaintiff  aod 
appellant    T.  Gilmore  &  8one,  for  defendant  and  appellee. 

LrsELiNG,  0.  J.  This  Is  a  suit  to  recover  the  taxes  for  1875  assessed 
on  the  building  known  as  St  Patrick's  Hall,  In  New  Orleans. 

The  defense  is  that  the  property  of  said  association  is  exempted  from 
taxes  by  an  act  of.  the  General  Assembly  passed  in  1874;  and  that  by 
an  ordinance  of  tho  city  ot  New  Orieans  the  property  is  exempted  from 
taxation. 

The  plaintiff  alleges  that  both  tho  act  of  tho  Oeneral  Assembly  and 
the  ordinance  of  the  city  relied  upon  by  defendant  are  imconstltutlonal 
and  void. 
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The  evidence  shows  that  the  property  taied  Is  Dot  toed  tor  cburch, 
Khool,  or  idiaritable  puiroses,  therefore  the  Legislature  could  not  ex- 
empt it  from  taxation.  Article  118.  The  d^endants  nrge  that  the  rents 
or  rerenues  of  the  property  are  appropriated  to  cbarituble  uses  by  the 
anodotioD,  which  Is  a  charitable  association.  Bnt  these  tacta  do  not : 
bring  the  property  within  the  classes  of  property  which  the  oonstitution 
authorizes  the  Oenerol  Assembly  to  exempt  from  taxation.  The  consti- 
tution declares:  "Taxation  shall  be  equal  anduniform  throughout  the 
State.  All  property  shall  be  taxed  in  proportion  to  its  value,  to  be  ae- 
eertained  as  directed  by  law.  The  Oeneral  ABscmbly  shall  have  power 
to  exempt  from  taxation  property  actcaia:I  ubed  for  chui-ch,  school,  or 
rharitiMe  purpoitei."  The  property  which  is  occupied  lor  the  execution 
ol  tfae  charitable  purposes  of  the  institutioQ  may  be  exempted,  but  other 
property  belonging  to  the  association  which  is  rented  as  stores,  ball- 
rooms, or  theatres  can  not  be  exempted.  See  City  of  New  Orieans  vs.  the 
New  Orleans  Mechanics'  Society,  and  the  City  cf  New  Orleans  vs.  the 
Congregation  ot  the  Dispersed  of  Judah.    15  An.  390. 

It  is  therefore  ordered  that  the  Judgment  of  the  lower  court  be  re- 
Tosed,  and  that  ttiere  be  Judgment  in  fbvor  of  the  pl^ntiff  agaioot  the 
<I^«Ddant  for  $1135,  with  interest  and  costs  according  to  law. 

Behearing  refused. 


Ix  THE  Uatter  or  THE  DbaiNaoe  ConnsaiosEBS  of  the  Fibst  Drainaoe 
District  paAiiNO  fob  the  Hoholooation  of  the  AssBssitEXT  Boll. 
On  Rule  to  ebasx  UoBTaAOES  aku  PnifiLEaBi  for  Taxes. 

Tbc  onlir  queation  to  be  decided  Id  this  <!aBe  ts,  whether  the  prlvllcfte  and  moiiffage 
siren  W  the  net  entitled  "  aa  act  to  provide  (or  leveeloK.  dralnioK,  And  reolalm- 
laK  ewamp  lands  In  oertnin  portiona  of  New  OrleAna,"  ete...  ndoptad  in  llM,  1b 
superior  to  the  rlirlitH  ol  the  Htttto  and  municipal  corporation  on  a  certain  piece 
ot  property  bought  by  plaintiff  In  rule.  The  iiueatlon  must  be  anawerod  nesa- 
tkelr. 

The  charter  ol  tiie  city  adopted  In  ino  declares  the  prlvUHKe  In  tnvor  of  the  rity  tor 
itslnjesshall  exist"  a  nl  11  fully  pftid,  and  shall  be  paid  In  prelerenoetoall  mort- 
icaees  and  IncumbrKncea  other  than  taxes  due  to  the  State."  The  aamo  rank  is 
sIveQ  to  city  taiea  In  the  act  ot  leli,  section  eleven,  page  IM. 

iPPEAL  from  the  Superior  District  Court,  pariah  ot  Orleans.  Haic- 
lcin»,S.  Bice  •£  TFTtitaJter,  for  plaintiff  In  rule,  appellant.  S.  P.  Slam; 
Assistant  City  Attorney,  for  dty  of  New  Orlewis,  appellee.  H.  C.  IMlAe, 
Aaristant  Attorney  Oeneral,  for  State  of  Louisiana,  appellee.  Hornor  A 
Benedict,  tor  recorder  of  mortgages,  appellee. 

LuDELDia,  0.  J.    The  pl^ntiff,  W.  J.  Ifclano,  having  bought  a  square 
ot  ground  between  Hurat,  Olympla,  Banks,  and  Palmyra  streeto,  at 
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aberifTB  sale,  took  a  mle  ag^ust  the  State,  the  dty  ot  New  Orleans,  the 
eheiilt  and  the  reoorder  ot  mortgagea  to  show  cause  why  the  prtvl- 
legee  and  mortgagee  for  (axee  should  not  be  canceled.  He  olaimH  that 
the  property  was  sold  under  a  Judgment  for  the  drainage  asseeement 
against  the  property,  which  was  secured  by  the  first  mortgage  and  priv- 
ilege on  the  property,  because  the  act  entitled  "  on  act  to  provide  for 
leveeing,  draining,  and  reclaiming  swamp  lands  in  certain  portions  ot 
New  Orleans,"  etc.,  adopted  In  1868,  declares  that  "  said  lien,  privilege, 
and  first  mortgage  shall  take  precedence  over  all  mortgages,  lleus^  and 
privileges  whatsoever,  whether,  tacit,  oonventdonal,  legal,  or  judicial," 
eto.  The  only  question  to  be  decided  is  whether  the  privilege  md  mort- 
gage given  by  the  said  act  is  superior  to  the  rights  of  the  State  and 
municipal  corporation  on  said  property  for  the  taxes  due  ?  For  b  oourt 
of  justice  to  adopt  such  acondusion,  the  law  which  would  justify  it  would 
have  to  be  so  positive  as  to  leave  no  possible  room  for  oonstruetloa.  On 
the  contrary,  the  charter  of  the  dty  adopted  in  1870  declares  the  privjkge 
in  favor  of  the  city  for  its  tazee  shall  exist  "  until  fuDy  ptdd,  and  shall  be 
paid  in  preference  to  all  mortgages  and  incumbrances  other  than  taxes 
due  the  State."  The  same  rank  is  given  to  city  -taxes  in  the  act  of  1872, 
page  126,  section  eleven. 

It  Ls  therefore  ordered  that  the  judgment  of  the  lower  court  be 
affirmed  with  costs  of  appeoL 


CaABi:.BB  L.  Fbantz  vs.  R  Waooaman,  Shebiff,  et  al. 

There  beiaKJudKineiitiuRiiDat  the  plalatllt  In  InjuDctlon  alono,  and  there  bcinffs 
Mluro  to  collect  the  iuditaieiit  from  the  plnintlll.  execution  woe  Isaucd  sBoinEt 

Ills  surety,  who  now  oujolns  on  the  trrounil  that  he  wiw  not  coDdemned  by  that 
judgment.  The  judKmcnt  ordered,  ndJuUsed,  and  decreed  that  the  lojUDCtfon 
be  disaolved  with  ten  per  rent  damiiKBS,  flvo  hundred  doUnrH  attorney's  fees. 
and  costs  of  salt. 
From  the  foot  that  the  judsment  creditor  In  that  suit  had  Inelsted  on  havintc  a  sum- 
mary trial  of  the  cose. on  the  Rroundthnt  It  was  Bucb  an  injunction  naahonld have, 
been  granted  nlthout  bond,  and  tbe  judRQ  a  giio  sustained  bis  views.  It  is  taf r  to 
suppose  that  neither  the  judgment  urodllflr  nor  the  jiidice  Intended  to  oondems 
a  surety  on  a  bond  which  they  said  ought  not  to  have  been  given.  At  any  rate, 
the  judgment  does  not  condemn  the  surety,  and  the  Injunction  was  properly 

APPEAL  from  the  Fifth  IHstrict  Gouri:.  parish  of  Orleans.  CttUom,  J. 
G.  Schmidt  and  Bambola  A  DucroB,  for  plaintiff  and  appellant.  Mc- 
Enery,  EUis  A  ElHa,  for  Wc^^gaman,  sheriff,  i^pellee.  Max  Dinkehipiel , 
for  Hidiael  Frank,  defendant  tiaA  appellee. 

LuDEUito,  C.  J.    This  is  an  appeaLIrom  a  judgment  dissolving  an  in- 
junction.    It  appears  that  proceedings  were  taken  against  Samuel  Fas- 
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Btetit,  on  obUgations  of  his,  uid  that  he  enjoined  the  eiecution  in  eald 
proceedings,  giving  the  plaintiff  tn  ttUs  suit  as  surety  on  the  injuDOtlon 
bond.  There  was  judgment  in  that  suit  dissolving  the  Injunction,  with 
damages  against  the  t^alntlff  In  injunction  alone,  and  having  failed  to 
orilect  the  judgment  from  the  plaintiff,  Faenacht,  execution  was  issued 
«gsinat  Prantz,  hU  surety,  who  now  enjoins  on  the  ground  that  he  was 
not  oondemned  by  that  judgment  The  judgment "  ordered,  adjudged, 
and  decreed  that  the  iniuncUon  be  dissolved,  with  ten  per  cent  damages 
and  Hve  hundred  dollars  attorney's  fees,  and  costs  Ol  suit."  And,  from 
tbe  tact  that  the  judgment  creditor  in  that  suit  liad  insisted  on  hav- 
ing a  summary  trial  of  the  case,  on  the  ground  that  It  was  auuh  an  In- 
joactlon  as  should  have  been  granted  without  bond,  and  the  judge  a  quo  ■ 
aintalned  his  views.  It  is  fair  to  suppose  neither  the  judgment  creditor 
nor  the  judge  Intended  to  condemn  a  surety  on  a  bond  which  they  had 
Hid  ought  not  to  have  been  given.  At  any  rate,  the  judgment  does  not 
condemn  the  surety,  aud  the  injunction  was  properly  issued. 

It  is  therefore  ordered  that  the  judgment  of  the  lower  court  be  re- 
tcned,  and  diat  the  injunction  be  m^ide  perpetual.  It  is  further  ordered 
duttJie  appeQeee  pay  costs  of  appeal. 

Behearing  refused. 


No.  6284. 
Mrs.  Delacboix  and  Husband  ts.  Mbs.  E.  E.  Meitl 


The  potitJoii  1b  In  the  nqmo  of  the  husband  and  vrlfe.  This  is  on  aulhorlzatlon  from 

the  bnsb&nd  to  ihs  wife  to  brine  the  suit. 
FUintiS  may  be  temporarily  In  France  and  still  have  her  lo^al  domicile  Id  the  par- 


iPPEAL  from  the  Fourth  District  Court,  parish  of  Orleans.  Lynch,  J. 
J.  L.  Tusmt  and  Outrlea  A.  Denis,  for  pl^tiff  and  appellee.  J.  J. 
Pdey,  for  defendant  and  appellant 

MoBfiAN,  J!  This  is  a  suit  on  a  promissory  note  drawn  by  T.  O.  Ueus, 
(Iwnaed,  against  the  defendant,  who  tias  been  put  in  possession  of  his 
estate. 

Defendant  excepted  ~ 

First— That  plaintiff,  who  claims  to  be  separated  in  property  from  her 
hatband,  should  have  averred  whether  said  separation  was  by  contract 
or  judgment,  and  should  have  filed  on  authenticated  copy  of  the  act  or 
judgment  in  separation. 


616  SUPREME  OOUBT  OF  LOUISIANA, 

Hra.  DelBorolz  and  HiubBDd  vs.  Mra.  E.  E.  Ifeux. 

It  was  not  necessary  that  the  plaintiff  sfaould  have  shown  bow  ab» 
was  separated  in  property  fiom  her  husband.  It  sufBoes  that  she  was 
separate  in  estate. 

Second — That  she  b  not  authorized  to  bring  this  suit. 

The  petition  Is  In  the  name  of  the  husb^id  and  wlte.  This  is  an  aa- 
thorizaUoD  from  the  husband  to  the  wife  to  bring  the  suit 

Third— That  at  tiie  time  of  bringing  this  suit  plaintiff  was  not  a  Te«i- 
dent  of  this  city,  but,  on  the  contrary,  was  an  absentee,  residing  In  Paris, 

Flt^atlfr  may  be  temporarily  in  Franoe  and  still  have  her  l^tal  domi- 
cile in  the  parish  of  Orieans.  According  to  the  defendant's  theory,  in 
order  for  a  citizen  of  Louisiana  who  happens  to  be  in  Franoe  to  bring  a 
suit  In  our  courts,  he  would  tiave  to  come  bore.    This  is  not  neoessaiy. 

Fourth-— That  plaintHTs  petition  sets  forth  no  cause  of  action. 

The  suit  is  on  a  promissory  note,  and  It  seems  to  us  that  (he  bolder  of 
a  past-due  and  unpaid  promissory  note  has  a  very  good  cause  of  action 
against  the  maker  thereof. 

Oq  the  merits,  there  Is  no  defease. .  Defendant  prayed  for  a  jury,  but 
she  has  not  made  the  neoessary  afQdavit  to  bring  herself  within  the 
rule  required  by  law. 

Judgment  atHrmed. 

Rehearing  refused. 


Leon  Oodchaux  vs.  Union  National  Bank.    Hibednia  National  Baxk 

CALLED  IN  WaBRANTY. 


APPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.  Saucier, 
J.  Semmea  £  Mott,  for  plaintiff  and  appellant  Carleton  Hiittt,  for 
defendant  and  appellee.  T.  Oilniore  di  So)ts  and  Finney  S  MiHer,  for 
Hlbemia  National  Bank,  called  in  warranty. 

Wtly,  J.  This  is  a  suit  for  the  amount  of  a  ceitifled  check  raised  by 
the  drawer  from  seventy-one  dollars  to  seventy-one  hundred  and  sev- 
enty dollars.  It  is  like  the  case  of  Peter  Helwege  against  the  Hlttemia 
Bank,  just  decided. 

PlahitUf,  who  acquired  the  check  in  due  course  of  trade  for  value, 
deposited  the  same  io  the  Unktu  Bank  for  collection.  It  was  collected 
through  the  Clearing-House  from  the  Hltwmla  Bank  on  the  el^th  of 
July,  1BT4,  and  the  account  of  pl^tiff  In  the  Union  Bank  was  credited 
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Oodcham  ya.  CdIoq  Nulonal  Bank. 

irith  the  amount  tbereot.  Od  the  aame  day  uid  within  a  short  time 
lAerthe  collection,  the  torger;  was  discovered.  The  Union  Bank  re- 
toned  the  money  to  the  ffit>erDia  Bank,  less  seventy-one  doilan,  the 
Mtnal  amount  of  the  check,  with  the  Bgreemeot  that  It  should  be  held 
humlesB  by  tJbe  Hibeniia  Bank  od  aocouat  thereof. 

Vben  pUntur  sued  the  Union  Bank,  it  called  In  warraoty  the  Hlber- 
nlft  Bank.  FlaintiO  la  ^titled  to  Judgment  against  the  Union  National 
Buk,  and  the  Unloa  National  Bank  Is  entitled  to  judgment  ag^et  the 
Hlbemla  National  Bosk. 

It  is  therefore  ordered  that  the  judgment  herein  In  favor  of  defendant 
be  BuiuUed,  and  that  plaintiff  recover  of  defendant  soventy  one  hundred 
■nd  seventy  dollars,  lees  seventy-one  dollars,  with  legal  Interest  UiereoD 
from  the  eighth  day  of  July,  1874,  and  costs  of  both  courts. 

It  is  further  ordered  that  defendant  recover  Judgment  against  the 
Sbemia  National  Bank,  called  In  warranty,  for  the  same  amount  de- 
tmdaat  is  condemned  to  pay  plaintiff  and  coats  of  Iwth  courts. 

Rehearing  refused. 


State  ei  kel.  L.  C.  BommHBZ  et   al.  vs.  B.  L.  Ly>ch,  JrDOE  oy  thk 
Sdpebiob  Dibtbktt  Comx,  Pambh  of  Oblrash. 

R>-laMrahavliiK«iuoiDedltieHaTorand  AilminlBtnitorfl  oMhcpltyof  Nfln-Orleaae 
from  levjpinic  a  tax  in  aid  of  the.  New  Orleans  Pai^lflo  Railroad  Company,  the  said 
mmpany  InlerreDed  and  moved  to  diaaolve  [be  Injuaction.wblch  was  done.  On 
the  rclntore  apply) QR  lor  a  susponnlve  aDpeal  it  was  denied.  Thercupim  they 
■nplled  U)  this  court  for  amandoinus.  which  whb  Kranted  and  made  peremptory. 
Thejudae  B«tut.  in  obedience  to  the  decree  ol  this  court,  icranted  a  Buspensiie 
appeal,  but  declined  to  Bx  a  return  day  And  the  amount  ol  the  bond.  Wbere- 
npon  the  relators  tendered  a  bond  in  the  sntn  ol  one  thouaand  dollnrB,  condi- 
tioned aeeordluc  to  Law.  Bat  the  judtce  a  quo  ordered  an  additional  Ixjod  in 
favor  of  the  Intervenor  to  be  filed  with  the  clerk  ol  his  court,  conditioned  that 
the  appellants  shall  pay  such  damajtce  as  the  intervenor  may  Bustain,  and  or- 
dered that  said  lnt«rvenor  appear  before  him  on  a  fixed  day  to  present  his  proof 
as  Eo  the  probable  injury  the  said  intervenor  misht  sustain,  and  that  plaintiffs 
and  appellsQlB  be  uotiDed  to  be  present  at  the  tnhlne  of  said  testimony. 

The  judge  a  guo  erred.  It  waa  his  duty  lo  rrant  a  SuspenslTe  appeal,  fliins  a  return 
day  and  the  amount  of  the  bond,  in  pursuance  ol  the  peremptory  order  of  thla 
coart.  without  raqulrluK  on  additional  bond  In  favor  of  the  Intervener  to  secure 
htm  from  damaicefl  resultlnn  from  the  KrantInK  of  the  injunction.  There  is  no 
law  samatloDins  saob  a  eonrse. 

When  ttiejudiceKranted  the  Injunction,  bo  fixed  tbo  bond  to  oover  the  damaees  that 
miffbt  result  therefrom.  He  had  no  authority  to  Ox  other  contlitlons  than  those 
prvMTibed  bjr  law  Id  order  that  the  relators  might  have  the  oonstltutionai  right 
<rf  aiwoal.  Belators  have  not  enjolited  tbe  czecotiou  of  a  mortgage,  nor  have 
they  restrained  the  disposition  of  property.  Relators  have,  by  their  injunction. 
oKrely  suspended  tlie  execution  of  a  law.  There  is  therefore  no  reason  for  a 
bond  for  damages  other  than  the  one  that  waa  given  when  the  iDjunction  issued. 

APPLICATION  for  writs  of  mandamus  and  prohibition  against  Uie 
Judge  of  the  Superior  Dtstrlct  Court,  parish  of  Orleans.    B.  S. 


SnntEBIE  OOUBT  OP  LOUISIANA, 


8tat«  ex  r«l.  Boudaues  va.-  LrntA. 


Jbmunt  and  H.  N.  Ofrdeu,  for  ntatoi.  Kennard,  JSotoe  £  A^nHss,  for 
reepoudent. 

Wtli,  J.  The  retatora  enjoined  the  mayor  and  adminiBtratorB  of 
Ifew  Orleans  from  exeoutdng  act  twenty  of  the  acts  of  1876,  wbldi 
authorizes  the  levy  of  a  tax  of  one  half  per  cent  annually  in  aid  of  th« 
New  Orleans  Fadflc  BaUioad  Compaiiy  to  be  <K>Uect«d  on  ooDdltliMi  it  la 
sanctioned  by  a  majority  of  the  registered  voters,  on  the  ground  that 
said  statute  is  unconstitutlonaL  The  rtulroad  company  intervened  and 
moved  to  dissolve  the  injunctdon,  which  was  done.  Belators  then  ap- 
plied for  a  suspensive  appeal,  irtdch  was  denied. 

Thereupon  they  applied  to  this  court  for  a  mandamus,  whloh  was 
granted  and  rendered  peremptory  on  filteenth  of  May.  On  the  tixteeoth, 
when  the  relators  presented  to  the  judge  of  the  Superior  District  Court 
this  decree,  he  granted  a  suspeDsive  appt^,  but  declined  to  fix  a  return 
day  and  the  amount  of  the  bond.  Relators  then  tendered  a  bond  In  the 
sum  of  one  thousand  dollara  in  favor  of  the  tderk  and  conditioned  ac- 
cording to  law. 

The  Judge,  however,  rendered  the  following  order: 

"  In  granting  a  suspensive  appeal  In  this  case,  In  coroidlance  with  a 
peremptory  mandamus  issued  by  the  Honorable  Supreme  Court,  J  deem 
it  my  duty  under  the  doctrine  and  action  of  that  court  in  tbe  ease  of  the 
State  vs.  the  Judge  of  the  -Fifth  District  Court,  19  Sj^  16?,  and  also  In 
the  recent  case  of  Temple  S,  Coons  vs.  the  Judge  of  the  Superior  Dis- 
trict Court,  lo  require  the  appellants  toJUe  with  the  c(e>*  of  thie  court  their 
additional  bond  in  favor  of  the  iulervenor  with  good  and  sufficient  secu- 
rity m  solido,  conditioned  thai  said  appellanls  shall  pay  sudi  damages  ae 
the  interrenor,  the  ea'ul  New  Orleans  ^wifin  Bailroad  Company,  niav  sue- 
tcUn  in  case  it  should  be  decided  that  the  injunction  heretofore  Mained 
has  been  wrongfuUy  eued  out  and  illegally  and  unlawfully  kept  in  force. 
It  is  thorotDre  ordered  that  the  said  intervenor,  the  Now  Orleans  Pacific 
Bailroad  Company,  appear  before  this  court  on  Saturday,  the  twenty- 
seventh  instant,  at  11  a.  m.  and  present  their  proof  as  to  the  probable 
injury  the  smd  company  may  sustain  by  the  issuance  of  said  inJuQOti<m 
-and  its  being  kept  in  force  by  virtue  of  said  suap«iBlve  appe^  It  is 
further  ordered  that  plalntilfe  and  appellants  he  notified  to  be  pres^it 
at  the  taking  of  said  testimony  and  to  present  to  the  court  su<^  evideDoe 
as  they  may  have  to  offer  in  the  premises." 

It  was  the  duty  of  the  judge  to  grant  a  suspensive  appeal  fixing  a 
return  day  and  the  amount  of  the  bond  In  pursuance  of  the  peismptory 
order  of  this  court  There  is  no  law  Requiring  an  additional  bond  in 
fovor  of  Uie  Intervenor  to  secure  him  from  damages  reeultiog  from  the 
granting  of  the  Injunction.  When  the  judge  granted  tbe  injunotion  he 
fixed  the  bond  to  cover  damages  resulting  therefrom.    The  judge  had 
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State  ei  rel.  BondaDta  va.  Lynoh. 


DO  authority  to  fix  otbet  oondttions  than  thgee  preeoribod  by  law  in 
order  that  the  relators  might  have  the  ooostltutlonsl  rl^t  ot  appeaL 
The  cases  dted  by  the  Judge  are  not  like  tJie  one  now  before  the  court. 
Bdatore  have  not  enjobied  the  execution  of  a  mortgage  nor  have  they 
netiahied  the  disposition  of  property.  They  have  simply  enjoined  the 
eiBCutlon  of  a  statute  looking  to  the  ttiforcement  of  a  tax,  on  the  grotind 
that  it  la  unconstltutloni^.  The  oollectlon  of  the  tax  la  suspended  merely 
by  operation  of  the  inJonctloD.  No  property  rights  can  be  dtstroyed, 
and  we  see  no  reason  tor  a  bond  for  damages  other  than  the  one  that  , 
ma  given  when  the  injunction  issued. 

We  can  not  say  in  advance  of  a  bearing  of  the  cause  that  the  Judge 
«rred  in  Issuing  the  Injunction,  or  that  the  bond  he  exacted  in  this  case 
isnotsufflcient  to  cover  damages  resulting  from  the  injunction.  We 
think  the  bond  of  one  thousand  dollars  tendered  by  relators  was  suffl- 
doit  and  a  8U]q>en8ive  appeal  should  have  been  granted  fn  a  bond  tor 
tbat  sum  with  good  and  solvent  securities. 

It  1b  therefore  ordered  that  the  mandamus  and  prohibition  herein  be 
made  peremptory  and  perpetual,  and  that  the  judge  grant  relators  a 
tuBpenslve  appeal  on  giving  bond  in  the  sum  of  one  thousand  dollars 
with  good  and  sutRcient  security,  and  that  he  fix  a  retnm  day  as  re- 
quired by  law.    See  20  An.  108,  529. 


Howell,  J.,  diiuenlhig.  I  think  the  answer  of  the  judge  a  quo  shows 
g%d  grounds  why  the  mandamus  should  not  be  made  peremptory. 
The  judge  has  not  refused  to  accept  a  bond  and  grant  the  appeal;  but 
has  only  fixed  a  day  for  hearing  evidence  on  the  question  of  Injury  or 
damage  that  may  be  caused  or  may  result  to  appellees  by  the  appeal, 
which,  upon  the  principle  announced  in  the  oases  of  State  ex  rd.  Walden 
i»  Judge  of  the  First  District  Court,  19  La.  167,  and  State  ex  reL  Coons 
TB.  Judge  of  Superior  District  Court  (not  reported),  he  was  authorized 
to  do.    The  bond,  of  course,  to  be  drawn  according  to  law. 

I  therefore  dissent. 

UoaoKS,  J.,  lUesenHiig.  We  issued  an  order  to  the  district  judge  to 
glut  the  piaintilb  a  suspensive  appeal  In  this  case. 

In  the  appllcaUon  tor  this  order  we  were  asked  to  fix  the  amount  ot 
4be  bMid.  This  we  declined  to  do.  We  granted  the  onier  with  the  con- 
dition that  the  plaintlfb  should  furnish  a  bond  conditioned  according  to 
lav. 

The  JudgB  has  obeyed  our  mandate.  He  has  granted  the  appeal.  But 
w  to  the  amount  of  bond  to  be  given  he  has  postponed  action  until  he 
■<l»onld  be  satisfied,  by  evidence,  what  the  amount  should  be.    I  see 
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State  ex  rel.  Rondanes  va.  Lynab. 

aothiDg  In  this  of  which  the  pbdntifb  bare  any  cause  to  comi^aiD.  The 
judge  could  have  fixed  the  bond  at  an  arbitrary  amount  If  he  had,  tita 
plslntifb  could  hare  applied  to  ue  for  relief.  So  they  could  now  if,aft«r 
hearing  testimony,  the  Judge  should  fix  too  lai^  an  amount  In  other 
words,  the  exercise  of  his  discretion  would  be  subject  to  our  review. 
As  the  caao  now  stands,  I  do  not  see  wby  we  should  interfere. 

For  these  reasons,  as  well  as  for  those  f^ven  by  Hr.  Justice  HoweU, 
I  think  the  present  application  should  be  dismiased. 


Peter  Helu'eoe  vs.  Hibeb!<ia  Natiosal  Bask. 

By  tbc  law  merchant  of  thi^  country  the  oertincate  ol  »  bank  tbAt  a  chaok  la  Kood  Is 
egalvalent  to  nceoptanco. 

ThiB  Ib  asalt  Rgnlnat  the  deFendant  nn  a  c«rtltled  cheek  lor  tiiso.  The  defense  Is 
the  dbeck  was  raised  from  rottv-one  dollais  attor  It  waa  eertlfled.  eod  the  date 
waa  altered  from  the  second  to  the  acvcntb  of  July.  Plaintiff  acqalred  it  on  the 
seventh  of  July.  In  due  course  of  business  lor  value. 

There  was  a  blank  betiffeen  the  words  lorty-one  and  dollars  In  which  the  drawer 
tniudulently  Inserted  the  additional  BKures  and  abaoonded  alter  the  perpetra- 
tion ot  thelraud. 

The  bank  was  neallgent  In  certifyInK  the  cbeok  iilthout  drawlntc  a.  line  with  a  pen 
noroBB  the  blank  between  the  words  torty-ono  and  dollars,  thereby  enabling  the 
drawer  to  perpetrate  the  fraud.  There  was  nothlntc  In  the  appoarance  of  the 
cheek  to  excite  the  suspicion  of  plaintiff  or  n  prudent  man  of  buslnras.  The 
hank  therclore  Is  reiponslUe. 

APPEAL  from  the  Sixth  District  Cfeurt,  parish  of  Orleans.  Saucier, 
J.  E.  W.  Himtingtfm,  for  ptf^ntlff  and  appellant  -ff.  Gilmore  <ft 
Sons  and  Finney  &  Millfr,  for  defendant  and  appellee. 

Wylt,  J.  Plaintiff  appeals  from  the  judgment  rejecting  his  demand 
a^inst  the  defendant  on  a  certified  check  for  S41&0.  Thcdefense  is  the 
check  was  raised  after  it  was  cortifled,  and  the  datJ?  was  altered. 

It  appears  the  Hibemla  Bank,  on  the  second  of  July,  1874,  certified  a 
check  of  Its  customer,  J.  Weidner,  for  forty-one  dollars;  that  there  was 
a  blank  between  the  words  forty-one  and  dollars,  in  which  the  drawer 
fraudulently  inserted  the  words  himdred  and  fifty;  that  the  date  was 
changed  from  the  second  to  the  seventh  of  July,  and  that  plaintiff  ac- 
quired it  on  the  seventh  of  July  in  due  course  of  business  for  value;  also 
that  Weldner  bos  absconded. 

The  bank  was  nf^llgent  in  certifying  the  cheek  without  drawing  a  Una 
with  a  pen  Boroas  the  blank  between  tiie  words  forty-one  and  doltats, 
thereby  enabling  the  drawer  to  peri>etrBte  the.fraud.  It  Is  admitted  tliat 
if  Oeorge  Soule,  an  expert,  had  been  product  as  a  witness  he  would 
testily  that "  it  a  line  had  been  drawn  from  those  words  (forty-one)  to  tlia 
word  d<dlarB,  it  would  have  been  Impossible  to  erase  it  wittiout  leaving 
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smark;  there  was  no  aui-h  line  drawn;  aiu-h  a  lino  could  not  huvu 
been  taken  out  by  the  use  of  chetnleaU  without  leaving  aomo  tracea  ot 
the  action  ot  die  add  on  the  paper."  The  ovidonco  is,  tlioro  waa  notliing 
ia  the  appearance  o(  the  cheek  to  excite  the  auapieion  of  the  plaintiCt  or 
H  prudent  man  in  business, 

Te  think  this  cage  is  controlled  by  the  case  of  lanarU  vs.  Torres  and 
Marquez,  10  An.  103,  where  theindoreer  was  held  liablo  for  a  note  raised 
from  one  hundred  and  fifty  dollare  to  eleven  hundred  ond  flfty  doHai-a 
under  aimiiar  dreumstanecs.  The  court  said:  "Thoi-owus  a  want  of 
proper  eautinn  on  the  pnrt  "f  Manjuiz  in  indfUKiiig  a  note  cfntaminff 
Mch  a  blank.  Tliia  want  of  pn'iier  eaiitiiin  on  his  part  enabled  Torres 
to  Mmtnit  u  fraud  by  Ullinft  up  the  lilanksoas  to  iniT>  ase  the  amount 
in  a  manner  entirely  Tree  from  ausiiicion,  and  surely  the  eiiuit.j- of  Mar- 
quez, whose  ease  is  certainly  a  hard  one,  is  inriTi<ir  to  that  of  Isnard,  who 
has  parted  nitli  his  money  on  the  fuith  of  a  stale  of  things  which  tlio 
imprudence  of  Marquez  enabled  Torres  to  create."  "By  the  law  mer- 
chant of  this  coiintrj-  the  certificate  of  the  l)iink  that  a  check  is  gt>oi\  is 
«iulvaient  to  aet^eptanoe."    10  Wallace,  tj47. 

It  is  therefore  ordered  that  the  jiidRment  herein  in  favor  ot  defendant 
be  annulled,  and  that  plaintiff  recover  of  defendant  forty-one  hundred 
and  flfty  dollars,  witli  Icpal  interest  from  tliesevcntli  of  July,  1874,  and 
Mats  of  both  courts. 

Rehearing  refused. 


JKAX    MA.Vili;BK   vs.    FuASroW   ll.lNSIIi>OHK    KT    AU 

TiK-rwirluvrnnrrrHliiinot  iH-rmlttlnR  plnlntilTl.i  n(iaii'->  in  oviili'm-c  Ihe  i>hi"-k. 
thp  Hiiiniiiun'  nt  whIHi  wa»  ailmlncil.  Iiwiiu'"'  hv  tall<'il  t"  provct  ilin  ennuineni-Hci 
sf  thea-Fitlnit  in  tht-limiy-of  the  r-he<'t.  Th<<  Itunleti  »f  iinmt  in  rrfiiinl  (ii  th<- 
■Ufiml  lorxerr  of  snM  writlnir  wits  on  fh<'  piirty  w'tllnse  uptlmt  ilrtnnHe.  Tlii' 
hill  ot  <>]in>iili»ii»  to  tlio  exciiKilon  ot  ttnlil  chai-k  nnil  iirotoxt  wiin  well  taken. 
They  Br.'  in  tlic  reeord,  und  are  Budldi-nt  li>  t\x  llir  linMlitj'  i>f  dKpndiint.  who 
tuiii  (atled  to  oetablieh  the  ailcded  torsery. 

APPEAL  from  the  Fourth  District  Court,  parish  of  Orlciins.    Ltptrh, 
3.    ff.  jSjftniitH,  for  plaintiff  and  appellant.      Cliirh;  Jiayim  £  Ben- 
'liax,  for  defendants  and  appellees. 

Wtlv,  J.  Plaintiff  appeals  from,  the  judgment  rejecting  as  of  nonsuit 
hia  demand  ugabst  the  defendant,  Francois  Bonsignore,  the  drawer  of  a 
check  for  twenty-eight  hundrol  dollars  which  was  duly  protested  and 
notice  thereof  given  to  him. 

Tbe  defendant,  Bonsignoro,  odmittcd  the  signature,  but  alleged  the 
fflllng  up  of  the  check  waa  a  forgery. 
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We  think  the  court  erred  In  not  pennittiag  plaintiff  to  adduce  In  evi- 
dence the  check,  the  signature  of  which  was  admitted,  because  he  tailed 
to  prove  the  genuineness  oi  the  writing  in  the  body  ol  the  check.  The 
burden  of  proof  in  regard  to  the  allied  forgery  was  on  the  party  setting 
up  that  defense.  The  bill  of  exceptions  to  the  esuluaion  of  said  check 
and  protest  was  well  taken.  They  are  in  the  record,  and  are  sufficient  to 
fix  the  liability  of  defendant,  Bonsignore.  The  defense  of  forgery  is  not 
established  by  the  evidence. 

It  is  therefoi-e  ordered  that  the  judgment  herein  be  annulled,  uid  that 
there  bo  judgment  in  favor  of  plaintiff  and  against  the  defendant,  Fran- 
cis Bonsignore,  for  twenty-eight  hundred  dollars,  with  l^ol  interest 
thereon  from  the  ninth  day  of  September,  1875,  and  costs  of  both  courts. 

Rehearing  refused. 


M.  A.  Bechsel,  ADMisisTnATOB,  vs.  the  New  Ohi.kass,  Mubile,  > 
Railroad  Company. 


It  bo  noliced. 

The  evidence  in  Holiafai^TY  on  tlio  pulut  that  tbc  work  done  on  Marmilllon's  DlMn- 
totioQ  was  dune  under  tlie  suporviHioii  ol  the  enKinitnr  of  the  funipanr.wliohail 
(control  of  the  matter  and  could  hnve  prevented  the  danioRCS  re«u1tinK  tt>  pliiin- 
litr,  but  neglected  or  tailed  to  do  ho. 

lo  (he  notaridl  infltrumcnt  in  which  the  rlirht  of  war  van  granted  In-  Widow  ll«r- 
nillllon  to  the  corapanv  tlicru  is  a  spoclni  clause,  the  meanlns:  of  which  ie  that 
the  company  shall  pay  tor  all  damaees  caused  by  It  or  Ita  employees  in  coDstmet- 
JnKthe  road  (broutch  the  plantation  in  iiuestion.  Itesponslbillty  under  this  CMi- 
tract  can  not  be  avoided  bylottlnic  outtbe  work  to  contractors. 

The  condition  upon  which  the  cimi pan y  oWivlnod  the  right  of  way  haebeenTloIaled, 
and  by  the  terms  of  tlie  contract  the  corporation  la  responsible  for  the  domaKCA 
complained  of.  Besidci,  there  are  clauses  In  the  contract  between  the  companr 
and  the  contractors  and  In  the  contract  between  the  contractors  and  sult-cou- 
tractors  which  tully  establish  that  responsibility,  the  enRlnccr  of  the  company. 
lis  special  oKent.  huvlniithe  direction  and  constant  suporvision  of  the  work  em- 
braced in  the  ooutroet  of  the  principal  contractors  and  <n  the  contract  of  the 
aub-con tractors.  Hence,  tho  Now  Orleans,  Mobile,  and  Chnltanooga  Ballroad 
Company  is  rospojislble  tor  the  damattos  ocensloned  bydiesub-coutractoronthe 
plantation  belouglnR  to  the  suceesslon  represented  by  plafnf  ilT. 

APPEAL  from  the  Sixth  District  Court,  paiish  of  Orleans.  Cooley,  J- 
Cootaj  £•  riiiltips,  for  plaintifT  and  appellee.  J.  A.  Campbett,  for  the 
New  Orleans,  Mobile,  and  Chattanooga  Railroad  Company.defendoutand 
appellant  John  H.  IhUi'j,  for  Reynolds,  Dowling  &  Kennedy,  defend- 
ants and  appellants. 

Wyi-v,  J.    Plalntirr,  the  administrator  of  the  succession  of  Louis  B. 
Marmillion,  sues  the  defendants,  the  New  Orleans,  Mobile,  and  Chatta- 
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Dooga  Ballroad  Company,  and  Smith,  Eilpatrick,  Beynolds,  DowUng  & 
EeQDedy,  who  were  coDtractors  with  said  compsay  tor  the  embankment 
of  said  railroad,  tor  ten  thousand  dollars  damages,  which  he  alleges 
they  caused  the  plantation  belonging  to  the  au<%e88ion  of  Marmillion, 
stunted  in  the  pariah  of  St  John  the  Baptist,  to  Bustain  by  the  improper 
manner  in  which  they  erected  the  embankm^it  for  said  railroad  through 
said  ploctation  in  1871,  and  tor  the  loss  of  a  draining  iQacbine  by  fire, 
which  occurred  by  the  fault  or  neglect  of  said  company  or  Its  employees. 

Smith  and  Kilpatrlck  were  not  cited.  At  the  trial  the  court  below 
gave  judgment  for  five  thousand  dollars  in  aolido  against  the  New  Or- 
leans, Mobile,  and  Chattanooga  Eailroad  Company,  and  Reynolds,  Bow- 
ling &  Kennedy.  From  this  judgment  the  New  Orleans,  Mobile,  and 
Chattanooga  Railroad  Company  has  apj)eale<l. 

Bej-nolds,  Dowling  &  Kennedy  gave  an  appeal  bond,  but  procured 
no  order  of  appeal.  The  elaborate  brief  filed  l)y  their  counsel  will  not, 
therefore,  be  noticed. 

Dillon,  Casement  &  Co.  were  the  eontractoi's;  they  employed  Bi'ynolds, 
Dowling  &  Co.,  who  sublet  the  conti'act  for  the  work  across  the  field  or 
the  plantation  in  question  to  O.  C.  Smith. 

Whatever  damage  was  done  to  the  plantation,  it  was  by  this  sub-con- 
tractor and  hie  laborers.  The  evidence  fails  to  show  that  the  fire  which 
destroyed  the  draining  machine  was  caused  by  the  fault  or  negleot  of 
Smith  or  the  bonds  employed  on  the  railroad.  At  most,  the  evidence 
only  creates  a  suspicion  against  them. 

As  t>  the  damages  resulting  from  escavations  beyond  the  right  of 
way,  and  the  obstruction  of  the  drainage  and  the  plantation  road,  the 
evidence  is  quite  conflicting.  After  carefully  examining  tlie  evidence, 
He  conclude  that  the  statement  of  plaintiff,  who  testified,  b  correct.  He, 
bemg  the  administrator  of  the  estate,  was  without  personal  interest,  and 
his  estimate  of  tnc  loss  seems  reasonable  and  fair.  He  says  that  "  the 
lailroad  passes  through  the  plantation  ut  alx>ut  forty  arpents  from  the 
river.  The  escavations  were  made  by  the  employees  of  the  railroad 
TOmpany  a  considerable  distance  outside  of  the  limits  of  the  right  of 
way;  I  remonstrated  frequently  to  them  against  doing  so,  and  they  prom- 
ised to  stop  it,  but  did  not  do  so,  and  continued  the  work;  the  earth 
was  taken  very  irregularly;  in  some  places  where  it  was  easy  to  dig,  it 
was  taken  very  deep,  three  or  four  feet;  in  other  places  very  little  was 
takM.  The  value  of  the  land  which  was  rendered  useless  by  these  es- 
cavationB,  outside  of  the  right  of  way,  woe  worth  t^out  four  hundred 
<lollars;  the  escavations  alluded  to  are  on  the  lower  side  of  the  road. 
The  manner  in  which  said  escavations  were  made  has  rendered  unfit  tor 
cultivation  a  laiite  tract  of  valuable  land,  which  can  not,  in  consequence 
thereof,  now  be  drained;  had  the  escavations  been  properly  made,  anJ 
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an  outlet  provided,  the  water  could  have  been  drawD  off.  It  was  not 
necoesary  that  the  earth  should  be  dug  in  that  manner,  and  the  damage 
<»UBed  thereby  I  estimate  at  five  hundred  dollars,  and  no  iesa.  The 
plantation  road  was  cut  by  the  employees  of  the  said  company,  which 
was  entirely  unnecessary  tor  the  purpose  of  constructing  the  road  or 
embanlcment,  thereby  preventing  communication  on  the  place,  the  dam- 
age caused  thereby  (be  estimates)  at  two  hundred  dollars." 

On  cross-examination  this  witness  states:  "  The  estimation  of  dam- 
ages which  I  have  given  Is  what  I  consider  the  real  and  actual  damagea 
caused  by  the  acta  mentioned." 

Several  other  witnesses,  examined  on  behalf  of  plaintiff,  fix  the  dam- 
agee  at  a  much  higher  sum.  Wo  will  take  his  estimate  of  the  loss  sus- 
tained by  the  estate  under  his  admiiiistratlon  by  the  ill^al  acts  of  the 
sub- contractor  and  the  laborers  on  the  railroad;  and  we  fix  the  nmouDt 
of  damages  Bustained  by  plaintiff  in  his  representative  capacity  at  eleven 
hundred  dollars. 

Now,  the  question  arises,  is  the  New  Orleans,  Mobile,  and  Chattanooga 
Railroad  Company  responsible  for  these  damages  occasioned  by  this 
sub-contractor  and  the  hands  employed  on  the  railroad? 

Appellant  takes  the  position  that  the  evidence  shows  that  no  agent  or 
servant  of  the  company  was  guilty  of  any  of  the  trespasses  or  wronga 
of  which  the  plaintiff  complaine;  that  a  railroad  contractor  employs  bis 
own  agents  and  He^^'ante;  It  is  an  independent  employment;  thcdlrectJoo 
or  control  of  the  persons  so  employed  Is  entirely  with  their  employer; 
and  the  corporation  has  no  immediate  control  of  them  in  the  perform- 
ance of  the  work,  but  only  over  the  work  after  It  Is  done.  Therefore  ap- 
pellant is  not  responsible. 

If  the  corporation  had  no  control  over  the  porformnnce  of  the  work, 
and  the  persons  committing  the  wrong  were  not  their  servaata  or  agsnts, 
of  course  no  responsibility  can  be  fixed  on  it.  But  the  evidence  satisflee 
us  that  the  work  was  done  under  the  supervision  of  the  engineer  of  the 
company,  who  had  control  of  the  matter,  and  could  have  prevented  the 
damages,  but  neglected  or  failed  to  do  so.  The  right  of  way  of  one  hun- 
dred feet  in  width  across  the  plantation  was  conveyed  to  appellant  in  u 
notarial  act  executed  by  the  widow  of  the  deceased,  who  was  then  living. 
One  clause  thereof  is  oa  follows:  "  It  being  fully  understood  that  said 
company  bind  themselves  to  keep  open  the  necessary  drainage,  build 
all  the  necessary  bridges,  and  pay  for  all  the  damage  they  may  cause  in 
the  destruction  of  buildings,  crops,  and  property  generally;  and,  further, 
that  the  company  be  authorized  and  empowered  to  use  the  tract  of  land 
adjoining  the  road  aforesaid  for  the  ordinary  purposes  thereof,  in  hanl- 
)ng,  carting  dirt,  stone,  timt>er,  iron,  etc.,  free  of  costs  or  damage,  upon 
condition  that  the  sidd  company  will  make  no  unneceesaiy  waste  or 
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damage  to  the  said  tract  ot  land."  The  meaning  of  this  clause  is  that 
the  company  shall  pay  for  all  damages  caused  by  it  or  its  employees  in 
eonstnictlng  the  road  through  the  plantation  In  question.  Reeponsl- 
bllity  for  damages  under  this  contract  can  not  be  evaded  by  letting  out 
the  work  to  a  contractor.  The  condition  upon  which  the  company  ob- 
tained the  right  of  way  has  been  violated,  and  by  the  terms  of  tlie  con- 
tract the  corporation  is  responsible  for  the  damages  complained' of. 

That  there  may  be  no  mistake  in  regard  to  the  finding  that  the  work 
was  done  ander  the  aupervision  ot  the  engineer  of  tho  New  Orleans, 
Uobile,  and  Chattanooga  Bailroad  Company,  and  he  had  authority  to 
prevent  the  damages  complained  of,  but  failed  or  neglected  to  do  so, 
after  being  duly  notified  by  plaintiff,  we  will  copy  a  few  clauses  of  the 
contract  between  the  said  company  and  the  principal  contractors,  also  a 
tew  clauses  of  the  contract  ot  tho  sub -con  tractor.  Smith,  who  caused 
the  damages:  In  the  contract  of  the  corporation  with  the  pHncipal  con- 
tractors it  was  sUpula  ted  that  "all  the  work  embraced  in  this  (vutraci 
ihail  be  exectUed  tindei'  the  dircclion  and  constant  superfiaioti  of  naid  en- 
^iieer."  »  *  *  Also,  "  If  any  foreman  or  laborer  employed  by  said 
parties  of  the  first  part  (meaning  tho  contractors)  shall  in  the  opinion 
of  tlie  engineer  execute  his  work  in  an  unfaithful  or  unskillful  manner,  or 
in  any  respect  prove  remiss  or  inadequate  to  the  performance  ot  his 
Juty,  or  disrespectful  or  disorderly  in  his  conduct,  he  ^hatl  fortlacith  by 
direction  of  mid  engineer  be  disi-hanjed;  and  no  person  shall  be  em- 
ployed on  the  work  in  any  capacity  who  has  been  previously  dinchoj-ged 
for  like  catue  from  any  n-ork  on  tlie  eaid  line  of  naid  railroad  by  *aiden- 
gine.er."  *  *  *  Also,  "  If  any  damage  shall  be  done  by  tho  parties  of 
the  first  part,  or  by  workmen  in  their  employ,  to  the  land,  the  crops, 
fiitures,  and  other  appurtenances  of  tho  property  adjoining  or  in  the 
vldnity  of  the  work  herein  contracted  to  be  done,  the  said  engineer  of 
tbe  party  ot  the  second  part  shall  have  the  right  to  estimate  or  appraise 
the  amount  of  smd  damages  and  to  pay  tlie  same  to  the  owner  or  occu- 
pint,  and  the  amount  so  ptJd  for  such  damages  shall  be  deducted  from 
the  value  of  the  work  done  under  this  contract" 

And  in  the  csntriict  with  O.  C.  Smith,  the  sub -contractor,  who  caused 
the  damages  complained  of,  it  wa^  stipulated  that  "  all  the  ioork  em- 
braced in  i/iw  contract  nhnV  he  done  itndi'r  the  direction  and  cOfisia}tl 
tupen-iKion  of  said  engineer."  •  *  *  *  Also:  "It  any  foreman 
or  li^rer  of  the  party  ot  the  first  part  (meaning  Smith)  sliali  in  the 
opinion  of  the  engineer  vj-ccnle  Ida  ioork  in  an  unfaithful  or  unskillful 
manner,  or  in  any  respect  prove  remiss  or  inadequate  to  the  perform- 
ance ot  his  duty,  or  disrespectful  or  disorderly  in  his  conduct,  he  shall 
forthwith  by  direction  of  said  engineer  be  discMryed,  and  no  person  shall 
be  employed  on  the  work  in  any  capacity  who  ha"  beitt  diiicliarged  tor 
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like  cause  fi-om  any  work  on  the  line  of  s^d  railroad  by  said  engiiuvr." 
*  *  *  Also:  "  If  any  damage  shall  be  done  by  the  party  of  tbe  flrat 
part  or  by  workmen  lo  hia  employ  to  the  land,  crops,  fixtures,  or  any 
other  appurtenaneee  of  the  property  adjoining  or  in  the  vicinity  of  the 
work  herein  contracted  to  bo  done,  the  said  engineer  of  the  party  of  the 
second  part  shall  have  the  right  to  estimate  or  appraise  the  amount  of 
said  damages  and  to  pay  the  same  to  the  owner  or  occupant,  and  the- 
amouut  BO  paid  shall  be  deducted  from  the  value  of  the  work  done 
under  this  contract"  It  therefore  appears  that  the  construction  of  the 
work  which  caused  the  damages  to  plaintiCt  was  done  under  the  "  direc- 
tion and  constant  stqu-rriiiwn"  of  the  engineer  of  the  coinpanij,  who  btj 
erprenn  stipulatlonx  of  the  ori^nal  contract  and  the  mb-coiilract  had 
authority  to  diecharge  "  any  fweman  or  labon^"  emploved  on  the  rail- 
road when  in  his  judgment  it  beiitme  necemary,  and  no  person  so  dis- 
charged could  be  subswiuently  employed  in  eny  capacity  on  said  rail- 
How,  then,  can  it  be  pretended  that  theNow  Orleans,  Mobile,  and  Chat- 
tanooga Roilroad  Company  had  no  control  over  the  hands  employed  on 
the  railroad  who  did  the  damages  of  which  plaintiff  coniplt^ns?  The 
engineer  of  the  company,  its  special  agent,  had  the  "  direction  and  con- 
stant supervision"  of  all  the  work  embraced  in  the  contract  of  the  piin- 
lapal  contractors  and  in  the  co)itract  of  the  anb -con tractor.  Smith,  who 
caused  the  damages.  He  not  only  had  the  supervision,  hut  he  had  the 
abs'.lute  right  to  discharge,  at  his  option,  any  foreman  or  laborer  em- 
ployed on  any  work  on  the  line  of  railroad. 

When  complaint  wan  made  of  the  damages  being  done  to  the  planta- 
tion by  Smith,  the  sub -contractor,  the  diviaion  engineer  wrote  the  follow- 
ing letter: 

"It  hua  been  reported  to  me  that  your  sub-cnn tractor,  O.  C.  Smith, 
HOW  at  work  at  section  ten,  on  Widow  Mnrmillion's  plantation,  has  been 
taking  earth  to  make  the  embankment  across  said  place  beyond  our 
right  of  way— fifty  feet  each  way  from  the  centre  of  the  lino  of  the  road— 
thereby  subjecting  this  company  to  a  claim  tor  damages  for  the  land  so 
taken  beyond  our  right  of  way.  I  am  also  informed  that  Mr.  Sjnith  as- 
sured the  manager  of  the  Mamiilllon  place  that  this  company  would 
pay  for  the  damages  done  hy  him  outside  of  our  right  of  way.  Neither 
Mr,  Smith  nor  yourselves  have  had  pennission  to  excavate  beyond  our 
Hght  of  woy  on  the  Marmillion  place,  or  elsewhere,  and  it  ig  mij  dnhj  (o 
notifij  ijoii,  and  I  do  accordingly  hereby  notify  you,  to  settle  with  the 
owners  of  the  Marmillion  plantation  for  the  damageH  already  done  to 
the  same,  and  that  you  wilt  be  held  accouotabie  tor  such  damages  in  all 

Beyond  the  gi\ing  of  this  notice  the  Now  Orleans,  Mobile,  and  Chatta- 
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nooga  Bailroad  Cnrnpany  did  Dothiog  to  prevent  the  damages  to  the 
plantatioD,  as  it  was  bound  to  do  by  tho  stipulations  of  tiie  txintract 
'hereby  it  acquired  the  right  of  way  ocroas  said  plantatioD,  and  as  it 
was  bouod  to  do  by  law,  because  it  had  the  "  direction  and  constant  su- 
pervision" of  the  worlt,  with  tho  right  to  dischargu  any  foreman  or 
laborer  at  the  option  of  its  engineer. 

Our  coQclusion  is  tho  New  Orleans,  Mobile,  and  Chattanoc^a  R^road 
Company  is  responsible  for  the  damages  (K^usionod  by  Smith,  the  sub- 
contractor, to  the  plantation  belonging  to  the;  aut'c'esaion  represented  by 
plMntifC  See  the  ease  of  Camp  vs.  tho  Wardens  ot  the  Church  of  St. 
Louis,  7  An.  322. 

It  is  therefore  ordered  that  tho  judgment  herein  tigoiDst  the  Now  Or- 
leans, Mobile,  and  Chattanooga  Railroad  Company  bo  amended  by  re- 
(ludng  it  to  the  sum  of  eleven  hundreci  dollars,  and  as  -nmendod  that  it 
be  adinned,  appellee  paying  coasts  of  appeal. 


Chableh  T.  Estun  vs.  State  of  Loi-isiana. 

Thp  [ilaintifT.  niithorized  by  an  a<^  of  the  Lncislaturo  to  brins  Ihls  nctinn,  saoa  tho 
Slate  of  I.ouJsiana  for  iretTiPcs  alkwotl  to  have  beun  rendered  bj-  Iiira  to  tho  Stulo 
an  OD  auctioneer.  But  the  aixtli  secllon  of  UL't  Xo.  81  of  the  ai-ts  uf  iRTj.  referred 
tolu  (he  plalDtifTs  petition  lu)  eonfcrrLne  nutbority  upon  the  Auditor  and  Treas- 
urer li>  employ  hd  auctioneer  at  the  oxpense  of  the  Htuto  Co  muko  sale  ot  the 
bonds  in  guestion.  docs  not  eonfor  sueb  povrcr:  but.  on  the  contrary,  apceially 
(HreotBthat  the  Auditor  and  TronuurertheinHeKTBuliHll  offer  suc'h  bonds  Ot  |Wb- 
lieHadloQ.  from  day  today,  to  the  hiBheat  bidder,  TheulalnlUr  is  not  an  am-- 
tloDOer.  nor  Is  It  uileRed.    Hu  hea  shown  no  cause  of  nction. 

APPEAL  from  the  Superior  District  Court,  parish  of  Orleans.  Haw- 
kins, J.  Charles  S.  Riic  and  Itaiah  Tharjii;  for  plaintiff  and  appel- 
lant. A.  P.  Field,  Attorney  General,  J.  Q.  A.  Felloiv/',  and  J.  JS.  Cotton. 
lor  defendant  and  appellee. 

T.ujAFERRo,  J.  The  plaintiff,  authorized  by  act  <^f  the  Legislature  to 
bring  this  action,  sues  the  State  for  810,960  5(1  for  scnices,  as  he  all<^:ee, 
rendered  the  State  as  an  auctioneer  in  selling  thirteen  hunilrcil  and  fifty 
bonds  transferred  from  the  "  tree-school  fun<r'  and  the  "  redemptJon-ot- 
the-Slate-debt  fund,"  pumuant  tw  the  requirements  ot  section  sis  of  act 
So.  81  of  1872  of  the  General  Assembly  of  the  State.  He  avers  that  he 
was  appointed  to  sell  these  bonds  by  the  Auditor  ot  Publie  Accounts 
and  the  Treasurer;  that  the  bonds  sold  by  him  aggregated  in  amount 
fl^,500,  and  the  proceeds  netted  ?l,09fl,96i5. 

The  plaintiff  is  met  by  a  peremptory  exception  that  his  petition  dis- 
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closes  no  legal  cause  ot  netion.    This  exception  was  sustaineil  liy  the 

court  a  qtui  aod  the  suit  dismissed.    The  plaintiff  appealed. 

It  appears  that  Esllin,  tlie  plaintiff,  being  au  employee  in  the  Auditor's 
office  at  the  date  of  the  sale  of  the  bonds,  was  designated  by  the  Audi- 
tor and  the  Treasurer  to  jwrtorm  the  act  of  crying  the  sale,  for  wbicli  he 
claims  he  ia  entitled  as  auctioneer  to  one  per  cent  coiumiasion  on  the 
net  sales.  But  the  sixth  soctiou  of  act  No.  81  of  tlie  acts  of  1872,  re- 
ferred to  in  tlie  plaintilT's  petition  as  conferring  autliority  upon  the  Audi- 
tor and  Treasurer  to  employ  an  auctioneer  at  the  expense  of  the  State 
to  make  sale  of  the  bonds  iu  question,  does  not  confer  such  power;  but. 
on  the  Gontrarj-,  specially  directs  that  the  Auditor  and  Treasurer  them- 
selves shall  offer  such  bonds  at  public  auction,  from  day  to  day,  to  the 
highest  bidder,  ete.  The  plaintiff  Is  not  shown  to  bo  an  auctioneer,  uor 
is  it  allied. 

The  judgmeut  appealed  from  was  properly  rendered,  and  it  is  afflrmed 
with  coats. 

Eeheartng  refused. 


So,  5800, 

Sl'rt'EMKION    0¥   WlLLIAll    M.    SmITH. 

In  this  court  tliu-  wlil.)w  clnlinH  In  bripf  i 
mUDity  riehts,  Thifldnini  \ran  uol  i 
not  eo  twFnnd  their  |)li:uillnsH. 

APPEAL  from  the  Second  District  Court,  parish  of  Orleans.  Tis^t,  J. 
McGI'/iD  £  Kixou,  for  M.  McCue,  tutor  and  appellee.  Andrea  J. 
Mtirphu,  for  Jamep  and  Matthew  Reilly,  appellants.  Horiior  <C  Benedict, 
tor  administratiix  and  appellant. 

Taliaferro,  J.  The  decedent  was  twice  married.  By  his  first  wife  he 
left  three  children.  The  second  marriage  was  without  issue.  The  widow 
of  deceased  qualified  an  administratrix,  made  various  sales,  and  filed  her 
accouQt  She  placed  hoi-aelt  down  as  being  in  necessitous  circumstMicee 
and  entitled  to  the  homestead  of  one  thousand  dollars, 

McCue,  appointed  tutor  to  the  minor  heirs.  Smith's  children  by  his  first 
wife,  opposed  this  claim  of  the  widow  tor  homestead  rigtit  He  also  op- 
posed the  claims  ot  the  widow's  sous  l>y  her  fimt  marriage,  Matthew  and 
James  Reilly.  He  nlso  fllod  oppositions  to  the  claims  of  the  attorney 
and  auctioneer  of  the  estate.  Several  other  oppositions  were  lllod  ;  one 
by  Hirsch,  another  by  Loeli,  a  third  by  J,  Q.  Gibbons  &  Co.,  and  a  fourth 
by  James  Oenion.  These  oppositions  were  sustained.  The  opposition 
of  McCae,  tutor,  wufl  sustuuied  in  so  far  only  aa  to  the  rejection  of  the 
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ffidon's  bonicsteftd  eloitn  of  oue  thousand  dollarn,  James  IteUly's  claim 
for  ^11  for  wages,  and  JIntthew  Eeilly't*  i-lftim  of  !«308.  The  attorney's 
tees  reduced  from  five  hundred  dollara  to  three  hundred  dollara,  the 
auctioneer's  fees  reduced  from  ?2'20  to  8144  5(1.  In  other  respects  tho 
opposition  of  MeCue,  tutor,  was  disniisaed.  The  aL-coiint  as  thiis  ad- 
jnated  was  conflrmed  and  homologated.  From  the  judgment  of  homol- 
(^tion  the  administratrix  and  the  Reilly  brothers  have  Appealed.  The 
counsei  of  the  tutor,  McCiie,  uslfs  the  court  to  correct  an  Inadvertence  of 
the  court  below  in  neglecting  to  recognize  the  lulnors  Smith  as  heirs  of 
thedeceasedandaccording  tothem  the  residuum  of  the  estate  as  prayed 
tor  in  the  opposition  of  the  tutor. 

We  think  that  the  judgment  was  rendered  correctly,  except  as  to  tho 
demand  tor  recognition.  It  was  shown  that  the  succession  was  not  an 
insolvent  one  and  that  the  widow  was  not  left  in  necessitous  circumstan- 
ws  to  entitle  her  to  the  thousand- dollar-homestead  provision.  The 
Mtate,  it  seems,  was  worth  $1484  36  over  all  debts.  In  this  court  the 
widow  ciidms  in  brief  and  ai'gument  the  recognition  of  her  commuity 
rights.  This  claim  was  not  set  up  in  the  court  below,  and  parties  can 
not  go  beyond  their  pleadings. 

The  claims  of  the  Reillys  tor  services  seem  not  well  founded.  One  of 
them,  from  his  own  statements  under  oath,  attJiined  his  majority  only  a 
tew  days  before  the  death  of  Smith,  and  the  other  is  yet  a  minor.  The 
Hen-ices  of  these  sons  of  Mi's,  Smith  she  was  entitled  to  during  thelv 
minority.  The  services  wciv  no  doubt  rendered  without  the  expectation 
of  wagi-s.  It  is  sliown  that  the  treatment  of  Smith  toward  his  step- 
children was  kind  and  liberal,  acting  toward  them  as  to  his  own.  They 
ail  lived  with  him  as  members  of  his  family.  He  paid  for  the  schooling 
and  clothing  tor  all.  He  gave  them  spending  money  from  time  to  time, 
Matthew  receiving  the  amount  of  one  hundred  and  eighty  dollars  from 
liis  step-father  during  the  year  in  which  he  died.  It  seems  from  tho  rec- 
ord that  Matthew  Eeilly,  tlie  minor,  was  not,  at  tho  time  of  the  trial  of 
the  oppositions  to  the  account,  i-cpresented  by  a  tutor,  and  it  was  prop- 
erly de^'ided  iiy  tho  lower  court  that  ho  had  no  standing  in  court  to  urge 
a  claim  against  the  succession.  He  labored  under  the  same  disability 
when  bis  attorney  t«ok  the  appeal  for  him.  The  appeal,  therefore,  must 
be  diarf^rded. 

It  is  ordered  that  the  judgment  of  the  lower  court  bo  omended  by 
recognizing  the  minors,  Julio  Smith,  Mary  Smith,  and  Lizzie  Smith,  as 
thesolehciisof  William  M.  Smith,  deceased,  wliich  is  hereby  ordered, 
and  it  is  further  ordei-ed  that  the  residuum  of  the  succession  of  their 
father  after  tioat  settlement  be  paid  over  to  them,  and  as  thus  amended 
it  is  ordered  that  the  judgment  of  the  lower  court  bo  afhrmed  with 
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Howell,  J.  Counsel  ior  the  adtniniBtratris  complain  that  our  judg- 
ment gives  the  whole  at  the  oommuoity  property  to  the  heirs  of  the 
deceased.  This  an  error.  The  decree  onlj' gives  "the  residuum  of  the 
succession  of  their  father  after  final  settlement,"  which,  of  tourse,  con- 
sists of  his  separate  estate,  if  any,  and  one  half  of  the  community,  after 
the  iMiyment  of  coniuiunity  debts. 

As  ti>  the  demand  for  ree<^FDition,  it  was  practically  granted  by 
the  lower  judge,  and  we  am  see  n::  injury  resulting  from  the  action 
taken. 

Rehearing  refused. 


Wm.  J.  T.\\if)R  vs.  Kehi/)B,  Upuike  &  Co.  Kehloe  Brothebs,  Istekvesobs. 

rialutlff  rocovorod  juJsnienta«aln8t  tlie  dctPnJnntB.  Keillor.  Uij J iku  A  Co..  who  ni* 
noD-rnHJdiints.  in  nHiiltbf  nttachmRnt.  Execution  biiliiK  issued,  aevornl  partlea 
wpre  csrnishoiid.  tiome  uf  the  enmlslioca  ADHvroi'od  Chnt  they  held  property  bo- 
lonsins  UiEchlorBrotbore.  but  ibutthoy  heldnolhiJiK  bclonicinff  lo  Kublur.  Up- 
dlko  &  Co.  The  firm  of  Keblor.  Updllce  k  (!o.  whh  dlwrnlrod  while  Ibr  suit  of  the 
plalotift  (igiainst  them  vniB  pending.  Kefalor  Brotliers  lut'/rvdnu  and  claim 
the  property  eeized  under  the  earn  iabment  prutcss. 

The  Biilt  WHS  Ulud  on  the  thirteenth  of  May.  1KT<>.  A  motion  to  hond  was  madp  by 
Wooldridfte  i,  Thomas,  attoraays  tor  detaadnnla.  on  thn  sixth  of  June,  1R70.  aad, 
on  their  motion,  bond  having  been  turnisbad.  thn  property  attached  was  re- 
leased. Thomas  was  appointed  eurntor  ad  Imr  on  the  seventh  of  October.  iftTl. 
and  filed  an  answer  in  that  oapoclty. 

On  the  lourteanth  of  Decemlrar  foUowiiuc.  Wooldridicu  A  Thoniaa.  of  counsel  lor  de- 
fendants, moved  for  a  eommisHion  to  taltfi  ti'stininny  on  Ihpir  behalf,  und  the 
affidavit  nceessary  to  obtain  the  commissign  la  made  by  Wooldridec.  whoswcars 
that  he  1b  at  eouuscl  tor  defendants. 

It  ia  evident  therefore  that  the  defendnnta  were  !n  I'ourt  before  the  apiiululmc^nt  oC 
curator  n'f  hoi-  was  made. 

Undor  these  ploadlnga  the  decree  o(  tiie  court  was.  that  plalntifT  have  and  mcover 
JudtimcntaKainat  the  defendants  tor  aixteen  hundred  dollars,  with  leifid  Inter- 
est from  judicial  demand  and  costs,  with  privilcKC  upon  the  property  attaehed. 

ThlB  jud«mi^nt  was  a  pemonal  one.  and  con  be  executed  in  the  ubiihI  manner,  br 
eeiEuro  of  the  defendants'  property  wherever  found. 

The  propositioD  th  it  the  property  of  one  flrni  onn  not  l>0  uttacbcd  to  pay  the  dcU  of 
anothfr  la  correct  us  a  (reneral  rule.  But  It  haa  been  hpld,  eorrcctly,  too.  that 
"  the  attachment  in  this  State  of  the  Interest  of  n  a  on-resident  in  the  property 
of  afiirelBneommerelnlHrm,  toradebtdueaeltiEenof  this  State,  is  not  lorbid- 
den  1)1  any  law  or  opposed  by  any  eonal deration  ot  public  policy; but.  on  lh« 
contrary,  is  recommended  aa  a  matter  of  remedial  iustlim  in  tnvor  of  our  own 

In  this  case  the  plaintiff  is  a  resident  of  this  Btate:  tlio  derendants  are  non-mii- 
dnnts.  There  Is  property  belon«InK  to  his  debtors  within  the  iurisdli'tion  otour 
courts.    That  properly  must  be  held  liable  for  bis  debt, 

APPEAL  from  the  Sixth  District  Court,  parish  ot  Orleans.     Saiivlcr, 
J.     T.  CfUmore  £  Sonn,  for  plaintiff  and  appellee.    Brea'tx,  Fenner  £ 
Halt,  for  intorvenors  and  aj)pellant8. 


r 
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VoM.tx,  J.  In  April,  1874,  plalntifT  recovered  judgment  against  the 
iWendants,  Kehlor,  Updike  &  Co.,  who  are  non-residenta.  His  suit  wa« 
ioaatuted  in  Maj-,  1870.  In  May,  1874,  he  issued  execution  and  gar- 
nisheed  several  parties.  Some  of  the  pamisheee  answered  that  they 
held  property  belonging  to  Kehlffr  Brothers,  but  tiiat  they  held  notblog 
lielonging  to  Kehlor,  Updike  &  Co. 

The  arm  of  Kehlor,  Updike  &  Co.  was  dissolved  while  the  suit  or  the 
ploiutirr  against  them  was  pending. 

Kehlor  Brothers  intervene  In  this  proceeding  and  claim  the  property 
sMzed  under  the  garnishment  process.    They  assert — 

nrat— That  the  judgment  which  plaintiff  seeks  to  enforce  is  one  by 
attachment ;  and 

Second— That  the  property  of  one  firm  can  not  be  attached  to  pay  the 
ilcbtof  another. 

The  original  suit  commenced  by  attachment,  and  a  curator  ad  lux-  was 
appointed  to  ropreeent  the  absent  defendants,  who  answei-ed  in  his  ofll- 
c-ial  capacity.  The  curator  was  J.  W.  Thomas,  Esq.,  a  member  of  the 
bar,  and  a  member  of  the  legal  firm  of  Wooldridge  &  Thomas.  The  suit 
naB  filed  on  the  thirteenth  of  May,  1870.  A  motion  to  bond  was  made 
by  Wooldridge  &  Thomas,  attorneys  for  defendant,  on  the  sixth  of  June, 
1870,  and  on  their  motion,  bond  having  been  furnished,  the  property  at- 
tached was  released.  Thomas  was  appointed  curator  ad  hoc  on  the 
scTenth  of  October,  187i.  a&<l  filed  an  answer  in  that  capacity.  On  the 
fourteenth  of  December  following,  Wooldridge  &  Thomas,  of  counsel  (or 
Jetcndunts,  moved  for  a  commission  to  take  testimony  in  tlieir  beiialf, 
and  the  affitlavit  necessary  to  obtain  the  commission  is  made  by  E. 
Wooldridge,  who  swcoiv  that  he  is  of  counsel  for  the  defendants.  It  is 
^IdcQt,  therefore,  that  the  defendants  were  in  court  bcjoro  tlio  appoint- 
ment of  curator  ad  hue  was  made. 

Under  these  pleadings  the  deci-co  of  this  court  was  that  "  plalntifb 
have  and  recover  judgment  against  the  defendants  for  sixteen  hundred 
ilollars,  with  legal  interest  from  Judicial  demand,  and  costs  of  i>oth 
c  mrts,  with  pri\-ili^e  upon  the  property  attached." 

This  judgment  was,  we  think,  n  personal  judgment,  and  can  be  cxe- 
culed  in  the  usual  manner,  by  seizui'e  of  the  defendants'  property  wher- 

The  second  proposition,  that  the  pi'operty  of  one  Arm  can  not  be  at- 
to^'hcd  to  pay  the  debt  of  another,  is  us  a  general  rule  correct  But  it 
has  been  held,  and  correctly,  we  think,  that  "the  attachment  in  this 
State  of  the  interest  of  a  non-resident  in  the  pi-operty  of  a  foreign  com- 
mercial firm,  for  a  debt  dne  a  citizen  of  this  State,  is  not  foroldden  by  any 
l»w  or  opposed  by  any  considemtion  of  public  policy  ;  but,  on  the  con- 
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trarj-,  is  recommended  as  a  matter  of  remedial  juatioe  In  favor  ol  our  own 
dtizens."    Frost  &  Co.  va.  Whit*,  14  An.  140. 

In  the  cose  before  us  the  plaintiff  is  a  resident  of  this  State.  The  de- 
teodaDts  are  non- residents.  There  is  property  belonging  to  his  debtom 
within  the  jurisdiction  of  our  courts,  and  we  think  it  is  liable  for  his 
debt 

Judgment  afUnued. 


Bhoda  E.  "White  va,  Miha  Clare  Oai»es.   Ixine  Schkeidep,  A^D  Otheb)>, 
SiBETira  ON  rHE  Appeal  Bond. 

Tli<^  whale  iiupsKon  rrapcetlne  tbe  rights  of  jiiilKitient  oredilDrs  to  prcMvn]  SKalnvt 
sureties  nn  appeal  bonds  has  been  lntel7  exnmlni'd  hylhln  (Murt  In  the  ease  of 
Whfton  va.  Irwin.  precedontlT  reiiortcd.  This  pnep  is  decided  neeordlng  to  tlii- 
doctribc  therein  laid  down. 

APPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.  OiHohi,  J. 
H.  De&raij,  Semmes  &  Molt,  tor  plaintiff  and  appellee.  Fitmey  £■ 
mVer  and  J.  Q.  A.  Feltmiie,  for  (l^fendante  and  appellants. 

MoRSAN,  J.  PlaintJir  obtained  judgment  against  Mrs.  Oaines  for  thirty 
thousand  dollare,  with  intereat  at  seven  per  cent  from  May  30,  1865,  until 
paid,  with  the  right  to  take  out  execution  for  d20,l(B,  the  amount  then 
exigible.  The  judgment  also  recognized  plaintiCTa  light  of  mortga^  on 
property  therein  described. 

From  this  judgment  she  took  a  suspensive  appeal,  giving  as  bondsmen 
J,  H,  Ogleaby,  W.  S.  Pike,  Patrick  Irwin,  and  Louis  Schneider,  each  for 
eight  thousand  dollars,  the  condition  of  the  t>ond  being  that  she,  Mrs. 
Gainea,  should  prosecute  her  appeal  and  satisfy  whatever  judgment 
might  be  rendered  against  her,  or  that  the  same  should  be  satisfled  fay 
the  proceeds  of  the  sale  of  her  property,  real  or  personal,  if  she  should 
be  cost  in  the  appeal,  otherwise  her  sureties  above  named  to  be  liable  in 
her  place. 

The  judgment  was  affirmed.  Execution  issued  thereon.  Personal  de- 
mand was  made  upon  the  defendant,  who,  through  her  counsel,  pointed 
out  the  property  which  was  subject  to  the  plaintifTs  mortgage  tiuder  the 
judgment  The  sherifTs  return  is,  after  reciting  the  above  facts:  "And 
it  appearing  from  all  the  circiunstaDces  that  nothing  could  be  realized 
toward  the  satisfaction  of  this  writ,  the  description  of  the  property  being 
too  indefinite  to  seize  and  advertise  the  same  tor  sale,  upon  the  defend- 
ant refusing  to  furnish  metes  and  bounds,  other  than  os  contained  In  the 
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art  of  mortgage,  I  horewitii  return  this  writ,  nothing  made  under  this 
writ  townrd  aatiafaetion  of  the  same.  After  due  demand  made  of  both 
parties.  I  foand  no  other  property  than  that  above  mentioned." 

Therefore  plaintiff  took  a  rule  on  the  sureties  on  the  appeal  bond  to 
show  cause  why  they  should  not  pay,  to  the  extent  of  the  amount  tor 
which  they  bound  themselves,  the  judgment  appealed  from.  There  waa 
jmlginent  against  tliem,  and  they  have  appealed. 

The  defense  is: 

First^That  the  Judgment  enn  be  rendered  only  lor  the  820,105  in  the 
^rcgate,  that  being  the  amount  suspended  from  execution  by  the  ap- 

Secoud — Tliat  the  judgment  is  based  upon  property  recovered  by  Mrs. 
(lainc»  from  the  estate  of  Daniel  Claric,  it  being  flftoen  dollars  out  of 
(very  one  hundred  dollars  found  by  the  courts  to  have  been  thiia  recov- 
ered, the  judgment  also  recogni2lug  a  mortgage  or  first  lien  on  all  of  said 
prcfK'rty,  according  to  the  terms  of  the  mortgage  sued  on,  and  that  they 
have  the  mortgaged  property  flret  exhauat«d. 

Third— That  the  plaintiff  has  not  attempted  to  have  the  mort^^aged 
properly  subject  to  her  mortgage  sold,  and  falsely  stated  to  the  aheriff 
that  she  knew  of  no  pi-operty  to  be  pointed  out. 

Fourth— That  defendant  did  point  out  property  upon  which  the  Judg- 
DieDt  recognized  a  lien. 

As  to  the  first  objection,  it  is  aufdcient  to  say  th4t  the  amount  of  the 
jiLJgmeDt  sought  against  the  defendants  is  the  amount  of  the  judgment 
rendered  against  the  party  for  whom  they  became  sureties,  $20,105.  As 
to  the  secontt,  third,  and  fourth  grounds,  they  may  be  considered  to- 
gether. 

The  mortgage  upon  the  property  which  the  plaintiff  had  did  not  con- 
tain the  pact  lie  mm  alitntando.  It  was  sold  before  execution  issued,  with 
the  exception  of  two  .squares,  which,  the  evidence  shows,  were  not  only 
Mvered  with  water,  but  also  burdened  with  taxes  to  an  amount  exceed- 
\Dg  their  value.  It  would  have,  therefore,  been  worse  than  useless  to 
attempt  to  sell  it,  tor  the  purchasers  of  those  lota  which  had  been  sold 
rould  have  prevented  Its  sale  by  the  sheriff,  and  as  to  the  two  lots  which 
were  covered  with  water  and  taxes,  an  attempt  to  sell  them  would  only 
have  resulted  in  costs. 

The  whole  question  respecting  the  right  of  Judgment  creditors  to  pro- 
wed  against  sureties  on  appeal  bonds  has  been  lately  examined  by  us  in 
the  case  of  Whann  vs.  Irwin.  We  think  the  application  which  we  made 
of  the  law  there  was  correct.  Under  that  decision  the  Judgment  of  the 
district  courMn  the  present  case  is  correct 

Judgment  affirmed. 

Beheariag  refused. 


'•A. 
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State  ex  rel.  Cuiblbs  Frager  vb.  Becorder  of  Moetoa»es  ksd  Sasu'el 

Johnson. 

This  suit  turns  on  a  conDlct  betveen  a  privilcve  aad  a  mortKBtjp.  Th«  written  ton- 
tract  from  whleli  a  builder's  privll«-e  Is  i?'l8lined  by  Johnson,  and  wbifh  itw 
signed  on  the  tTrenty-slxtb  ot  January.  lS7t,  was  recorded  on  the  thirtieth  of 
May.  imil.  The  coDtlletlnc  moTtiirute.  urnntpd  to  one  William  Henry,  was  dated 
the  thirtieth  of  August.  1MB.  and  recorded  on  the  next  day.  the  thirty-fltst  ol 
August.  iRTt. 

On  the  thirtieth  of  August.  I8t5.  Johnson,  the  builder.  nboBe  original  eontraA  for 
building  a  ccrtaia  railroad  had  been  reeordi'd  as  nfnresBiil  no  Ihe  thirtieth  ot 
Hay,  1876,  made  out  a  written  »t»tement,  to  the  truth  and  eorrertneBH  o(  whi^-h  hr 
mode  aRldovIt.  In  this  written  act  he  xetn  up  a  claim  against  the  railroad  com- 
pany [or  extra  work  on  their  road,  not  stipulnteit  for  in  ih<-  original  eoutraet. 
and  for  dnnineeB.  ctp,.  for  which  privfl^  gc  Is  cbiinied.  This  pworn  stntemcnl 
was  reoorded  on  the  thirty- II rat  of  August,  ixir.. 

The  relator  can  not  claim  that,  ba^use  tbe  build  .'re  privllt'.;o  resulting  from  tin- 
recording  of  the  eontriict  on  Iho  thirtieth  of  May.  l^:':  «ns  not  reeorded  on  the 
samnday  it  was  ex'>!ute,i.  it  is  therefor,-  null  nn'ldie*  iint  take  nre^-edenee  of 
hie  morten«e.  which  was  not  recorded  for  (hixc  moutlis  afterward. 

But  Iho  written  statement  of  Johnson,  the  bulldi<r.  nia.li>  under  oath  and  recorded 
on  the  same  day  the  relator's  mortcago  waa  reeordnd.  ntunds  on  a  dllfercot  foot- 
ing. In  the  flrat  place.  It  is  not  a  detailed  statement  of  the  amount  due  as  eoa- 
tamplated  and  required  by  article  3371  ot  Hie  Civil  Code.  In  the  next  plaee,  Ih" 
recordation  of  it.  although  made  on  the  aam"  day  the  uiortiTa.>e  was  reoorded. 
hoe  no  eTect  against  the  rank  otthe  mortgage,  for  the  runson  that  the  Instrnment 
or  statement  from  which  it  la  claimed  the  privilege  arises  was  executed  the  day 
before  It  was  rmorded.  whereas  article  3l'l  ot  the  Civil  Code  doelares  that  a  prir- 
llegu  "  shall  confer  no  preference  on  the  creditor  who  holds  it  over  creditors  who 
have  acquired  a  mortgage,  unless  the  act  or  evidence  of  the  debt  is  recorded  on 
the  day  the  contract  was  entered  Into." 

APPEAL  from  the  Superior  Diatrict  Court.,  parish  of  Orleans.  Saie- 
kins,  J.  Horiior  &  Benedict,  for  relator  and  appellant.  McEiie)% 
Ellis  &  Ellin,  for  P.  H.  Thodc,  subrogee  to  Johnson  and  appellee. 

Taliafebko,  J.  In  this  case  there  ia  u  coutlict  between  a.privil^e  and 
M,  moTtg&ge.  Samuel  Johnson,  one  of  the  defendants,  entered  into  a 
written  contract  with  the  Oaual-Stt'eet  and  City  Park  Railroad  Companj' 
to  build  their  railroad.  The  contract  was  entered  into  and  signed  on  the 
twenty-aixth  of  January,  1874,  and  was  aeknowledged  before  a  notarj' 
public  the  same  day.  This  written  contract  was  recorded  iu  the  office  ut 
the  recorder  of  mortgages  on  the  thirtieth  of  May,  1875. 

The  mprtgage  of  the  company  to  William  Henry  is  dated  the  thirUcUi 
of  August,  1875,  and  was  reeorded  in  the  mortgage  office  on  the  next 
•day,  thirty-flrst  of  August,  1875. 

On  the  thirtieth  of  August,  1876,  Samuel  Johnson,  the  builder  of  the 
atoresoid  railroad,  and  whose  contract  with  the  company  for  building  it 
was  recorded  iu  the  mortgage  office  on  the  thirtieth  of  Illay,  1875,  made 
out  a  written  statement,  to  the  truth  and  correctness  of  which  he  made 
affidavit  In  this  written  act  he  sets  up  a  claim  against  the  railroad 
■company  for  extra  work  done  on  their  road,  work  not  stipulated  lor  iu 
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the  oiigioal  builder's  contract,  and  for  damages,  etc.,  In  all  a  demand  of 
thirty  tboiisaod  dollars,  for  which  he  claims  a  privilege  on  the  said  rail- 
n«d.  Tills  sworn  statement  woe  recorded  In  the  mortgage  office  on  the 
thirty-first  ot  August,  1875. 

The  relator  in  this  case  alleges  that  he  is  the  holder  and  owner  of  three 
several  promissory  notes  for  the  total  amount  of  twelve  thousand  five 
hundred  dollars  of  the  Canal-Street,  City  Park,  and  Lake  Bailroad  Com- 
paDj,  secured  by  mortgage  upon  the  said  railroad,  its  franchises,  etc., 
and  eertiun  real  estate  belonging  to  it,  duly  recorded.  The  relator  then 
refers  to  the  privilege  claimed  by  Johnson  as  builder,  and  to  his  claim  of 
piivilc^  on  his  demand  for  extra  work,  and  alleges  that  the  two  Insorip- 
tions  ot  Johnson  are  null  and  void;  that  they  have  been  ill^^ly  entered 
upon  the  records  of  the  mortgage  olDce;  that  he  has  a  direct  interest  in 
having  the  said  inscriptions  erased,  as  he  desires  to  sell  his  mortgage 
notes  and  can  not  obtain  their  real  value  on  account  of  tlie  mortgage  se- 
curing their  payment  being  primed  by  the  said  pretended  privileges  as 
they  now  stand  on  the  public  record,  and  if  they  are  erased  hia  mortgage 
will  then  apparently  as  well  as  really  iiave  its  real  value.  Ho  therefore 
prays  that  a  mandamus  isaue  to  the  recorder  of  mortgages  ordering  him 
to  erase  the  inscriptions  ot  these  allied  pretended  privileges  from  the 
records  of  Ids  ofBce. 

Johnson  and  the  recorder  of  mortgages  were  called  upon  to  show 
c^iuee  why  the  required  erasuresshouldnot  be  made.  Johnson  answered 
disclaiming  any  interest  in  the  matter,  haxing  transferred  his  rights  to 
Peter  Thode.  The  latter  appeared,  by  consent  of  all  parties,  and  filed 
exceptions  to  the  relator's  proceedings,  denying  his  right  to  demand  the 
erasures  of  the  privileges,  and  setting  forth  his  ownership  ot  the  privi- 
leges in  question,  and  asserting  their  superiority  in  rank  to  the  relator's 


The  judgment  of  the  lower  court  discharged  tlie  rule  taken  by  the  re- 
lator, and  he  has  appealed. 

The  issues  here  presented  are  not  difficidt  of  solution.  The  relator 
can  not  maintain  that  because  the  builder's  privU^e  resulting  from  the 
recording  of  the  contract  on  the  thirtieth  ot  May,  1875,  was  not  recorded 
OD  the  same  day  it  was  executed  it  is  therefore  null  and  does  not  take 
precedence  of  his  mortgage,  which  was  not  recorded  for  three  months 
atorward.  Civil  Code,  article  3273:  "Prii'ileges  are  valid  against  third 
peiBons  from  the  date  of  the  recording  of  the  act  or  evidence  of  Indebt- 
ednesa  as  provided  by  law." 

But  the  written  statement  of  Joimson,  made  under  oath  and  recorded 
on  the  same  day  the  relator's  mortgage  was  recorded,  stands  on  a  differ- 
ent footing.  In  the  first  place,  it  is  not  a  detailed  statement  of  the 
-  unoant  due,  OS  contemplated  and  required  by  article  3272  of  the  Civil 
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Code.  In  tbe  nest  place,  the  recordation  of  it,  although  nitide  on  the 
same  day  the  mortgogo  was  recorded,  haa  no  effect  neainst  the  rank  of 
the  mortgage,  (or  the  reason  that  the  instrument  or  statement  from  which 
it  is  claimed  the  privilege  arises  was  executed  the  day  before  it  was  re- 
corded, whereas  article  327i  of  the  Civil  Code  declares  that  a  privilege 
"shall  confer  no  preference  on  the  creditor  who  holds  it  over  creclitors 
who  have  aoquired  a  mortgage,  unless  the  act  or  evidence  of  the  debt  is 
recorded  on  the  day  the  conti-act  was  eoterod  into." 

It  is  therefore  ordered  that  the-  judgment  of  the  lower  court  be  iin- 
■  nulled,  avoided,  and  reversed.    It  is  now  ordered— 

Firet^— That  the  privilege  resulting  from  tlie  rceordirig  of  tlie  contmet 
between  the  parties  tor  the  building  of  the  railroad  in  (iufatii>ii  be  recog- 
nized as  having  priority  of  rank  over  the  relator's  mortgage. 

Second— That  the  claim  set  up  by  the  tlefeiidant,  Tlioile,  to  a  privilogi'' 
as  arising  from  tlie  rei-ording  of  the  statement  and  affidavit  of  Johnson 
before  referred  to  he  rejected  and  disallowed. 

Third— That  the  privilege  so  claimed  be  erased  by  the  rwirdor  of 
mortgages  from  the  records  of  his  ofHec. 

It  is  lastly  ordered  that  the  plaintiff  and  appellant  pay  costs  in  th'- 
lower  court,  the  defendant  and  appellee  those  of  tills  appesU. 

Ox  Application  fob  Eehe.\hixci. 

Morgan,  J.  The  only  ground  for -the  niiplieatioti  for  a  reiiearliig  heroin 
is  in  regard  to  the  costs.  There  was.error  hi  the  judgment  In  this  re- 
gard, but  wo  can  correct  it  without  having  the  whole  case  re-argued. 

It  is  therefore  ordered,  adjudged,  and  decreed  tliat  our  jiiilgincnt,  in 
BO  far  as  It  puts  the  costs  on  the  plaintiff  and  appellant,  be  avoklcKl  antl 
annulled,  and  that  the  decree  be  that  the  defendants  pay  costs  in  Ixith 
courts,  and  that  as  thus  amended  our  former  <leeree  remain  undis- 
turbed, and  the  i-ehearing  asked  for  refused. 


State  ex  bku  New  Orleans  SANrr*BT   anb   FERTiT.tKiSd  Compasy  vs. 
THR  BOABD  OF  Health. 

Ant  Mo.  101  of  the  scBsion  of  imo,  oommandiDg  the  Bonrcl  of  Health  to  perform  ™r- 
taio  work  under  the  sewind  flection  of  enld  iicTt,  is  reiwsled  hy  the  not  No.  m  of 
the  session  of  1874. 

APPEAJj  from  the  Superior  District  Court,  parish  of  Orleans.    Saw- 
klm,  J.    Lacey  <&  Butler,  lor  relator  and  appellant.    Eice  d-  Whit- 
(iker,  for  respondent  and  appellee. 
MoRQAN,  J,    The  relators  ask  for  a  mandamus  against  the  Board  of 
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Health,  eommandipg  them  to  perfonn  oertain  work  under  the  aecx>D(J 
seotioii  of  the  act  No.  102  of  the  seeeloD  of  1870. 

But  we  think  this  act  is  repealed  by  the  act  No.  40  of  the  » 
1874. 

Judgment  afSrmed. 

Hr.  Justice  Wyly  dissents,  and  will  file  his  reasotis  hereafter. 


A.  A.  Delaroderie  vs.  Sins.  Ansa  Hii.lek,  Tvthis,  et  al. 

It  is  DoC  1q  the  pnwer  of  an  assessor  to  vest  title  in  any  one  by  simply  enterlntf  litod 
ID  the  aasessment  roll  In  the  name  of  such  person.  A  tax-collector's  deed  of 
aalelsprniia/orir  evidence  o[  tltle.bat  the  property  must  have  belonged  to  thr 
peraoo  to  whom  It  was  assMsed.  PlalntitI  has  failed  to  make  out  his  claim :  It 
does  not  concern  him  to  hove  the  validity  of  delendsufs  title  tested. 

APPEAL  from  the  Fifth  Judicial  Dtotriot  Coiirt,  parish  of  East  Baton 
Bouge.  Dewing,  J.  Samuel  P.  Ih-fvcs  and  "J".  H.  Halsey,  for  plain- 
tiff and  appellant.    Favrot  &  Lamoii,  for  defendants  and  appellees. 

Howell,  J.  This  is  a  petitory  action  to  recover  a  tract  of  land  In  the 
{MMBcesion  of  the  defendants.  PlaiDtiff  sets  up  title  from  one  John 
Elliot,  wlio  acquired  the  land  at  a  tax-collector's  sale,  recorded  January 
S,  1873.  The  answer  denies  that  said  laud  belonged  to  the  person  to 
whom  it  was  assessed  and  as  whose  property  it  was  sold,  avers  fatal  in- 
fomiiUities  in  the  alleged  tax-sale,  and  sets  up  title  and  possession  for 
over  thirty  years.  The  plainliff  must  recover  on  the  ati:ength  of  hie 
"wn  title,  and  not  on  the  weakness  of  bis  adversary's  title.  C.  P.  44:  10 
Ail  160;  11  Ad.  546,  512;  13  An.  393;  Heirs  oITb'onipsoi)  is.  Bridgcre^not 
reported. 

The  cndenco  r^f  the  origin  of  plalntilTs  title  is  a  cortjflcute  pf  tbc 
useeaor  giving  the  description  on  the  asseesmeot  roU,  whtch.etatos  that 
the  land  was  witered  by  one  Oillespie  in  1854  with  warrant  No.  944;  abd 
reUance  is  placed  on  section  3149  K.  H.  for  "the  validity  of  this  ovidenoe. 
This  section  reeds:  "  It  shall  be  the  duty  of  tJae  recorder  of  each  par- 
ish throughout  ttie  State  to  procure  from  the  United  States  and  State 
land  offloes  a  correct  abstract  of  all  lands  lying  in-  tiieir  respective  par- 
ishes which  have  t)eon  disposed  of,  giving  the  name  and  date,  to  whom 
and  when  sold." 

The  next  section  provides  that, "  when  such  ^stract  or  descriptive 
list  shall  have  been  procured,  it  shall  be  filed,  ix  the  recorder's  office  for 
tlie  purpose  of  enabling  the  assessors  to  make  a  full  and  correot  return 
of  all  lands  which  may  be  hdd  or  claimed  by  non-residenbs." 

Ckmceding  that  this  law  makes  a  compliance  with  its  provisions  proof 
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of  title  to  land,  there  is  no  evidence  of  the  reftiatry  of  Gilleapie'e  entry, 
or  of  the  description  as  required. 

It  is  not  in  the  power  of  an  asapsaor  to  vest  title  in  any  one  by  simply 
entering  land  in  the  asaesament  roll  in  the  name  of  such  person.  A  tox- 
follector's'deed  of  sale  is  prima  facie  evidence  of  titl:^;  but  the  property 
must  have  belonged  to  the  person  to  whom  It  was  assessed.  Plaintiff 
has  failed  to  make  out  his  title  to  the  land  claimed,  and  it  does  not  con- 
<'cm  him  to  have  the  validity  of  defendant's  title  tested. 

Judgment  afflrmed. 

Rehearing  refused. 


OHUIrtTIAS  Kl.lNE  vs.  THK  PARIHU  OF  AstKXSION. 

Plaintiff  reooverod  judicDieiit  lor  the  amount  ol  hln  sslarr  bs  pariah  troasurer  dur- 

Insieia  and  1KT4,  tosether  with  an  ordnr  reiiulrinic  tbc  board  ol  nsBeaeora  t<> 
Drooeed  lorthwIthtoasHessoBpecinl  las  to  nny  thcHmount  of  said  jiidsmpnt. 
The  objection  Isnotti)  thoamiiuntot  thoiudKiQent.  but  to  the  order  dirertlnen 
special  tax  tn  bcvojtectcd  tortlio  pnyuiontol  the  samn.  lieoau»a  aiiid  debt  la  cm- 
bracci)  in  the  ostiinate  of  the  tuxra  k-vlcd  lor  tbe  yours  l«7s  and  mi.  and  a  snt- 
fldent  amount  Is  ilus  and  uncolleoted  on  snid  ivwcsam'^nts  to  pay  the  debt  owlns 
\a  plaintiff. 

Plaintiff,  howovi^r.  rollRn  upon  section  3r>«lo[  tli<!  HcvidOd  KtiLtutrH;  l>ut  thia  section 
muRt  bo  eonstrupil  with  other  provleionH  ot  tbc  law.  and  pffcrt  muBt  be  iciven.  II 
poBBlble.  to  each.  Anothor  provision  ol  llio  law  on  \itf.  Hsnic  subioct  la  found  in 
acialon  a*S"  ot  the  Hevised  StatutcB. 

Thlalasteeotlon,  Mso.  fd  tliooniiapplinable  tothecaseat  bar.  Therein  ix  to  he  found 
the  remedrlf  the  tai-L-oUectorbiilH  to  i^ollecttheasBesHmonte  provldlnx  tor  tbiH 

Where  a  debt  has  not  boon  provided  tor,  or  where  the  lax  intendi'd  lor  the  payment  of 
adebt  con  not  bu  eoUoctcd  trotn  any  eouBC,  or  wh«re the  rooQey  has  been  diverted, 
the  creditor  will  find  rellet  in  tlic  above- me ntlo nod  aectfon.  "Mx.  ol  the  Iteviaed 

Under,  this  Interpretation  effect  may  be  clven  In  both  seetions  ol  the  RevlBOd 
Ktatutes.  and  the  abaurd  conaeQuence  of  double  taxation  may  be  avoided. 

APPEAL  from  the  Fourth  Judicial  District  Court,  parish  of  Asoenslon. 
^agg,  J.  Legnidrn,  Poclu'  £  Franklin,  lor  plaintiff  and  appellee. 
Treileriik  Duffel,  IHstrict  Attorney  pro  tmi.,  lor  defendaTtt  and  appel- 
lant 

"Wylv,  J.  Plaiutiff  recovered  judgment  for  the  amount  of  his  salary 
as  pariah  treasurer  during  the  years  1873  tmd  1874,  together  with  an 
order  rccjuiring  the  board  of  assessors  to  proeeed  forthwith  to  assess  a 
special  tax  to  pay  the  amount  of  said  judgment. 

Defendant  appeals.  Appellant  does  not  complain  of  the  amount  ol 
the  Judgment,  but  the  objection  !s  to  the  order  directing  a  special  tax  tu 
be  collected  for  the  payment  of  the  same;  because  said  debt  Is  embraced 
in  the  estimate  of  the  taxes  levied  for  the  years  1873  and  1874,  and  a 
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suffldent  amomit  is  due  and  uncollected  on  said  aeeesaments  to  pay  tht^ 
debt  owing  to  pl^ntilT. 

As  the  evidence  sliowa  that  plalntifTs  debt  has  been  provided  for,  and 
asafflcient  amount  to  pay  the  same  remains  iincolleeted  on  the  osacss- 
ment  rolls,  we  seo  no  reason  why  an  additional  tax  should  be  levied  to 
pay  if.  If  one  creditor  whose  claim  has  been  provided  for  in  the  gen- 
wal  assessment  of  the  current  year  can  resort  to  the  court  and  obtain 
a  decree  ordering  a  special  tax  to  be  levied  for  the  payment  of  his 
tflaim,  every  other  creditor  can  liliewlso  do  so;  and  the  result  will  be  that 
a  double  tax  may  be  assessed  and  collected  from  the  taxpayers,  in  con- 
travention of  that  provision  of  the  law  which  limits  the  amount  of  par- 
ish taxes  in  one  year  to  one  hunilred  per  cent  on  the  amount  of  State 
taies.  The  police  jury  may  assess  a  tax  of  one  hundred  per  cent  on  the 
nmount  of  State  taxes  to  pay  its  creditors,  and  the  latter  can  by  the 
process  of  the  court  require  a  special  -tns,  amounting  in  the  aggregate 
to  one  hundred  per  cent  upon  the  amount  of  State  taxes.  The  result 
will  be  that  two  hundred  per  cent  on  the  amount  ot  the  State  taxes  may 
be  levied  and  collected  tor  parish  purposes,  and  the  salutary  provision 
o{  the  law  protecting  the  people  rr"Oi  excessive  tiixation  by  uiunicipal 
roiporations  will  cease  to  l>c  a  protection  and  have  the  effect  its  authors 
LDtesded  it  should  have. 

Haintift,  however,  relies  upon  section  2628  of  the  Revised  Statutes, 
Bhich  declares  that  whenever  a  judgment  tor  money  is  rendered  agtdnst 
a  parish  the  judge  shall  in  the  same  decree  order  the  board  of  assessors 
to  asBeas  a  special  tax  to  pay  said  judgment. 

But  this  section  must  be  construed  with  other  provisions  of  the  law, 
and  effect  must  be  given,  if  possible,  to  each.  Another  provision  ot  the 
law  upon  the  same  subject  is  found  in  section  2150  of  the  Revised  Stat- 
irtes,  which  provides  that  whenever  a  police  jury  shall  have  provided 
forthe  payment  of  a  debt  by  levying  a  tax,  and  shall  tail  or  refuse  to 
«iu9e  the  tux  to  be  collected  for  the  purpose  ot  paying  the  debt,  it  shall 
be  the  duty  ot  the  district  Judge,  on  motion  ot  the  attorney  of  any  cred- 
itor ot  the  parish,  after  having  obtained  judgment,  to  issue  his  mandate 
directed  to  the  tax-collector  to  proceed  forthwith  to  collect  the  taxes, 
and  the  same  shall  be  appropriated  to  the  payment  of  said  judgment. 
This  section  is  the  one  applicable  to  the  case  at  bar,  where  plaintiff 
alleges  and  the  evidence  shows  that  hie  debt  has  been  provided  for,  and 
there  are  ample  taxes  uncollected  to  pay  the  same.  He  is  the  treasurer 
ot  the  parish,  and  it  the  tax-collector  fails  to  collect  the  assessments 
provided  for  this  and  other  debts  owing  by  the  parish,  the  law  has  pro- 
vided a  remedy  in  section  2150  of  the  Revised  Statutes  which  will  givo 
the  necessary  relief. 

Where  a  debt  lias  not  been  provided  for,  or  where  the  tax  intended  for 
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the  pajrmeDt  of  a  debt  can  aot  be  collected  from  any  cauae,  or  where  the 
money  has  been  diverted,  the  creditor  w!II  find  relief  in  section  2628  of 
the  BeTised  Statutes. 

Under  tbie  interpretation  effect  may  be  given  to  both  sections  of  the 
Revised  Statutes,  and  the  absurd  consequence  of  double  taxation  may 
be  avoided,  and  the  provision  of  the  law  Umlting  the  amount  of  parish 
taxee  to  the  amount  of  State  taxes  owing  by  a  taxpayer  may  be  upheld 
and  respected. 

It  is  therefore  ordered  that  the  judgment  herein  be  amended  bo  as  to 
strike  out  tliat  part  directing  a  special  tax  to  be  collected  to  pay  the 
amount  thereof,  and  as  amended  that  it  be  affirmed,  appellee  paying 
costs  of  appeal. 


No.  4830. 

M.  L.  Block  vs.  A.  Bonnet. 

PlkiDtlffwRS  entitled  to  iiosBeaeloD  oftlie  premlBeeteoeed  to  him  uutilha  vaslesBllr 
dl^poeseaeod.  which  It  Is  clear  he  was  not,  And  the  MHa  ot  Bonoet.  tbe  ieesor,  br 
proatitDtiiiB  leial  [iroceedingB  to  acoonipliib  bia  purDCwe  ol  eieotion,  br  which 
nlolntllT  was  damaged  and  hie  riichts  recklcmlr  disregarded,  kbto  a  risbt  ol 

action  ror  damagee.   The  verdict  of  the  jury  has  done  juetlce  l)Ctwe«n  the  par- 
tlea. 

APPEAL  from  the  Sixth  Diatiict  Court,  pariah  of  Orleans.  Saiicier.  J. 
Jury  trial.  John  Say  and  E.  FkilUpB,  for  plaintiff  and  appellee. 
WiUiam  H.  Hunt,  for  defendant  and  appellant 

TAUArERBO,  J.  This  Is  a  suit  for  damages  caused,  as  the  plaintiff  al- 
leges by  a  series  of  unwarrantable,  illegal,  and  oppressive  acts  perpe- 
trated against  him  by  ttie  defendant  through  avaricious  motives  and 
vindictive  feelings,  using  Ulegfdly  and  unwarrantably  for  his  own  bad 
purposes  the  machinery  of  tbe  law  imder  the  guise  of  judicial  proceed- 
ings.   By  the  defendant  exceptions  were  filed  and  overruled. 

The  answer  Is  a  general  denial.  Defendant  aveis  that  the  only  acts 
done  by  himself  were  sanctioned  by  the  process  of  the  third  Justice  of 
the  peace,  which  prooeas  he  denies  was  in  any  manner  abused  or  op- 
pressively employed  by  respondent.  Defendant  specially  denies  tiiat 
any  damages  were  sustained  by  the  plnlntitf  through  the  agency  of  the 
defendant  The  answer  closes  by  a  prayer  for  trial  by  jury.  A  jury 
trial  was  had  and  resulted  in  a  verdict  in  favor  of  the  plaintiff  tor  the 
sum  of  twelve  himdred  and  fifty  dollars.     The  defendant  has  appealed. 

In  the  year  ISTl  Block  rented  a  house  from  Bonnet,  the  lease  to  com- 
menoe  on  the  first  of  September  of  that  year.  This  controversy  had  its 
origin  in  a  disputation  that  arose  between  the  parties  in  regard  to 
whether  the  lease  was  by  the  month  or  by  the  year.    The  agreement  was 
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not  reduced  to  wriUug.  Bonoet  aaserted  that  the  property  was  leased 
by  tbe  month,  and  Block  that  the  lease  was  by  the  year.  Fourteen  daye 
after  Block  went  into  poeseaslon  of  the  premises  he  received  ootloe  from 
Bonnet  to  vacate  them.  This  he  refused  to  do,  and  he  was  thereupon 
summoned  to  appear  b^ore  a  justice  of  the  peace  to  show  cause  why  he 
should  not  deliver  the  leased  property  to  the  lessor.  Judgment  was 
raidered  against  him,  ordering  the  delivery  of  the  property.  From  this 
judgment  he  appealed  to  the  Third  District  Court,  making  the  affidavit 
reqoiied  by  article  2167,  Ite\iaed  Statutes,  to  entitle  him  to  a  suapensive 
appeaL  He  furnished  the  required  bond,  which  was  accepted.  After  the 
appeal  was  granted  and  the  appeal  bond  was  accepted.  Bonnet  applied  to 
ttie  justice  of  the  peace  to  dismiss  the  appeal  on  the  ground  that  Uie 
answer  was  not  sworn  to  as  the  law  required.  The  appeal  was  dismissed 
on  the  sixth  of  November,  1871 ;  and  here  still  more  active  and  energetic 
measures  commenced.  On  the  same  day,  between  one  and  two  o'clock 
p.  m.,  a  writ  of  ejectment  was  issued,  and  the  furniture  and  effects  of  the 
leeeee  were  summarily  removed  from  the  house  under  tbe  supervision  of 
ft  constable  and  placed  on  the  sidewalk  in  a  rough,  oarelees  manner,  by 
which  it  Is  shown  a  piano  and  other  articles  were  damaged.  This  was 
done,  it  seems,  within  two  hours  after  the  appeal  was  dismissed,  and 
without  the  knowledge  of  Block  and  an  opportunity  being  afforded  him 
to  remove  the  property  himself,  and  HcArtbur,  the  new  lessee,  was  im- 
mediately put  in  poesesaioD.  Block  thereupon  appUed  to  the  Third  Dis- 
trict Court  for  a  writ  of  mandamus  requiring  the  justice  to  grant  the 
appeal  and  to  send  up  the  record.  The  mandamus  was  made  peremp- 
tory. A  writ  of  prohibition  was  also  issued  by  the  Third  District  Court, 
and  also  an  Injimction  ordering  all  tbe  furniture  to  be  replaced  in  the 
bouse  and  Block  to  be  restored  to  poBseseion.  These  orders  were  en- 
tirely disregarded  by  both  Bonnet  and  McArthur,  who  refused  to  obey 
them  when  called  upon  by  the  conelable  bo  to  do.  A  rule  was  then  taken 
to  cause  the  parties  to  be  punished  for  contempt  of  court.  It  appeals 
that  at  this  stage  of  proceedings  McArthur  applied  for  and  obtained  an 
injunction  from  the  Eighth  District  Court  restraining  Block  from  all  fur- 
ther action  to  obtain  possession  of  the  premises.  This  writ  of  Injunction 
was  served  on  Block  on  the  tenth  of  November,  1871.  He  ceased  further 
action  In  the  direction  he  had  pursued,  and  filed  the  present  suit  for 
damages  on  the  seventeenth  day  of  November,  1871. 

Tbe  position  assumed  by  counsel  in  instituting  this  suit  is  that  after 
the  appeal  was  granted  to  Block  from  the  judgment  ordering  him  to 
vacate  the  premises,  and  att«r  a  suUcieut  appeal  bond  had  been  ten- 
dered and  accepted  and  no  objection  afterward  made  to  its  suffideooy, 
the  justice  of  the  peace  was  divested  of  all  jurisdiction  of  tbe  case;  and  al] 
that  be  did  in  the  case  afterward  was  oorant  non  judice,  without  warrant 
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of  law  and  abeolutely  void.  They  cfintond  that  the  ground  oll^fcit 
by  the  justioe  lor  dismissing  tho  appeal  wna  wholly  without  foundation, 
and,  even  if  it  were  not.  It  could  only  be  examined  and  determined  by  the 
uppellate  court.  Numerous  authorities  are  Invoked  in  support  of  these 
views  and  the  positions  assumed.  15  La.  391 ;  6  La.  58  ;  24  An.  600  ;  25 
An.  622. 

Looking  now  to  the  evidence  in  i-egard  to  the  verbal  lease  of  th«  prop- 
erty from  the  defendant,  Bonnet,  to  the  plaintiff,  we  find  that  Block,  tho 
plaintiff,  as  a  witness  on  his  own  behalf,  swears  positively  that  the  con- 
tract of  lease  was  for  one  year.  We  consider  this  statement  abundantly 
sustained  by  the  testimony  of  other  witnesses,  and  by  testimony  going 
to  show  that  a  strong  motive  existed  to  influence  the  conduct  of  Bonnet 
in  giving  the  plaintiff  notice  to  vacate  the  promises  after  ho  had  occupied 
..them  only  a  month.  This  was  that  he  could  lease  the  property  for  much 
more  than  he  leased  it  for  to  the  plaintiff.  Indeed,  it  is  shown  by  the- 
admissions  of  Bonnet  himself  that  he  leased  the  house  for  one  year,  and 
that  he  was  influenced  "  in  making  tho  change  "  by  his  own  pecuniary 
advantage.  James  MeCunie,  a  witness,  who  was  present  at  a  coaverea- 
tion  between  the  parties,  on  the  thirtietli  of  September,  1871,  says  Blofk 
p^d  one  month's  rent,  fifty  dollars,  and  asked  Bonnet  why  he  had  sent 
the  notice  to  vacate,  and  aaked  him  whether  he  did  not  recollect  their 
agreement  when  he  leased  said  premises  in  which  it  was  nnderatood  that 
he.  Block,  would  not  take  the  house  unless  he  could  have  it  permanently 
at  least  for  one  year.  Mr.  Bonnet  replied  that  he  did  remember,  butnas 
sorry,  and  having  an  opportunity  to  rent  for  seventy-five  dollars  per 
month,  and  considering  his  interest,  he  had  agreed  to  rent  it  for  that 
amount;  at  the  same  time  stating  to  Mr.  Block  that  he  had  no  complaint 
to  moke  against  him  as  a  tenant,  (did  not  deny  the  agreement),  that  he- 
"makes  the  change  solely  for  his  own  pecuniary  advantage"  The  evi- 
dence leaves  no  doubt  that  the  plaintiff,  by  the  faithless  conduct  of  the 
defendant  in  violation  of  the  contract,  was  seriously  incommoded,  put  to 
great  trouble  and  inconvenience,  and  harassed  in  his  feelings.  It  is  in 
proof  that  he  rent«d  the  bouse  in  view  of  his  marriage  which  was  then 
soon  to  take  place  ;  that  the  lady  who  was  to  become  his  wife  went  with 
him  to  inspect  the  building  which  they  were  to  occupy,  and  that  she  was. 
pleased  with  it.  It  is  further  shown  that  plaintiff  had  gone  to  paJna 
to  construct  on  the  premises  a  bath-house  and  to  have  coal  laid  in  tor 
the  winter ;  to  have  the  gas  and  water  works  transferred  to  his  own  name, 
and  to  have  otherthings  done  to  render  the  intended  residence  of  him- 
self and  wife  comfortable. 

The  exceptions  of  prematurity  and  no  cause  of  action  filed  by  tbe  de- 
fendant against  the  plaintiffs  demands  were  properly  overruled,  Bloek 
was  entitled  to  possession  of  the  premises  until  he  was  legally  dispos- 
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seeeei,  which  it  is  clear  he  wtus  not ;  and  the  acta  of  Bounct  by  prosti-. 
tuliDg  It^ol  proc-cedjuge  to  ao.'uuipUsh  his  purpose,  by  whicth  Slock  was 
ilamagMl  and  liis  rights  recklessly  disrf^ardcd,  gave  bim  a  right  ot  acticiQ 
for  damages. 

Tbe  maia  puntose  <>F  Bluel<  in  pro^jocutiag  Lis  cose  in  the  Third  Dis- 
trict Court  was  to  recover  possession  of  the  leaned  premises  and  hold 
tliem  under  what  he  I'ontended  was  the  contract.  Tliat  purpose  was  el- 
Teclually  thwarted  by  Bonnet's  getting  McArtlitir  into  possession  and  by 
the  injunction  sued  out  by  the  latter  in  the  Eighth  District  Court  re- 
atraiDiog  Block  from  interteriug  with  his  puasossion.  How  the  original 
suit  in  the  Third  District  Court  for  posseetiion  may  result  is  of  no  im- 
portance here.  It  is  no  isaue  in  the  present  caso,  We  think  the  verdict 
I'f  the  jury  haa  done  juatice  between  the  parties. 

It  is  therefore  ordered  that  the  decree  of  the  lower  court  be  afflrniiid 
withcosta. 

Behcaring  refused. 


Mes.  Widow  L.  Cormier  vs.  M.  Sove  et  al. 

This  is  Ml  iojunetlon  snlttoBlAy  the  BAluancierRxeoiitorr  proceM  bythedefenduit» 
otBertaIn  property  belooe Ins  Jo  plaintiff,  and  mortgaged  to  fteeure  the  BftrmBDt 
ol  two  promfeeory  notes.  Tho  plaintiff  altcKoe  fraud  and  nilHrRpreaeoUitioQ  on 
tli«  part  of  detendants  In  obUtininu  hor  slKoature. 

The  pUdntllT  makes  affidavit  to  the  truth  ot  all  tho  allea-atioDB  of  hor  petition.  Id 
■  Bupplemental  petition.  coDtalnlnii  no  new  oiatter,  ehu  prays  tor  trial  hy  jury. 
The  prominent  QueatioQ  En  this  case  Is  the  riueetion  of  trauil.  It  haa  boen  re- 
peatedly decided  by  this  oonrt  that  it  la  pecallarly  within  the  province  ot  a  inry 
to  determine  aneetions  ot  fraud.  Therefore  the  judKO  a  quo  erred  in  rolueing  a 
jury  trial.    The  cose  must  be  remanded. 

APPEAL  from  the  ffiith  District  Court,  parish  of  Orleans.  Saucier,  J. 
R  Howard  McCakb,  for  plaintiff  and  appeljant  Charles  F.  Clai- 
6arne,for  defendants  and  appellees. 

TiUAFEREo,  J.  This  is  an  injuoction  suit  to  stay  tho  sale  of  cert£dn 
mortgaged  property  belonging  to  the  plaintiff  and  seized  under  executory 
process  by  the  defendante;  The  judgment  of  the  lower  court  was  in 
hvor  of  the  defendants,  and  the  plaintiff  appealed. 

Tbe  plaintiff  aacdgns  as  error  patent  on  the  record  the  refusal  of  the 
judge  a  quo  to  grant  plaintiff  a  trial  by  jury,  and  prajs  for  that  reason 
alone  that  the  judgment  appealed  from  be  set  aside  and  the  cause  re- 
manded for  trial  before  a  jury  as  prayed  for. 

The  tacts  seem  to  be  that  Madam  Cormier  executed  two  promissory 
notes  on  the  tWMity-tourtb  of  May,  1870,  payable  to  her  own  order  and 
indotaed  by  her,  payable  one  year  after  date,  each  note  for  tho  sum  of 
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tbree  thousand  dollara  These  notes  were  delivered  to  8oye  for  her  in- 
debtedness to  him,  and  to  secure  the  payment  of  these  notes  she  exe- 
cuted a  mortgage  on  a  lot  of  ground  and  buildings  thereon  situated  In 
the  cl^  of  New  Orieans. 

On  the  fifth  of  June,  1878,  she  signed  an  act  purporting  to  be  a  mort- 
gage on  another  lot  of  ground  with  the  buildings  upon  it,  for  the  purpose 
of  further  securing  the  payment  of  the  two  notes  given  the  twenty-fourth 
of  May,  1870.  When  the  dofendants  proceeded  via  executwa  against 
these  two  lota  of  ground  and  caused  them  to  be  sdzed,  the  plalntUT  en- 
joined the  sale  on  the  ground  that  her  rignature  to  the  act  of  the  fifth  of 
June,  1878,  was  obtained  by  fraud  and  false  representations  on  the  part 
of  the  defendants;  that  upon  false  statements  to  her  as  to  the  object  in 
view  In  requiring  her  signature  to  the  act,  and  without  reading  It  or 
b^ng  given  an  opportunity  to  read  it,  and  by  threats  of  foreclosing  the 
mortgage  she  had  executed  previously,  she  signed  the  art  In  Ignorance' 
of  what  it  was;  that  she  never  consented  to  give  a  mortgage  on  property 
when  she  put  her  signature  to  the  act  of  the  fittb  of  June,  1878;  that  the 
defendants'  agent  brought  the  act  to  her  house,  representing  tliat  it  was 
an  agreement  to  postpone  the  foroolosure  of  the  mortgage  executed  by 
her  on  the  twenty-fourth  of  May,  1870;  that  the  notary  whose  name  ap- 
pears to  the  act  was  not  present  when  It  was  signed,  and  that  she  never 
appeared  before  him  to  execute  the  said  act  as  Is  talsely  stated  therein. 

The  plaintiff  makes  affidavit  to  the  truth  of  all  the  allegations  of  her 
petition.  In  a  supplemental  petition,  containing  no  new  matter,  she 
prays  for  trial  by  jury. 

The  prominent  issue  in  this  case  is  the  question  of  fraud.  It  has  been 
repeatedly  decided  by  tills  court  that  it  Is  peculiarly  within  the  province 
of  a  jury  to  determine  questions  of  fmud.  and  we  think  the  judge  erred 
in  refusing  a  jury  trial. 

It  is  therefore  ordered  that  the  Judgment  appealed  from  be  annulled 
and  reveraed.  It  is  further  ordered  that  this  case  bo  remanded  to  the 
oourt  of  the  first  instance  to  be  tried  de  noro,  with  instructions  to  the 
Judge  a  qwj  to  grant  a  trial  by  jury,  as  prayed  for  by  the  piiUnttfr  in  her 
supplemental  petition.  It  is  further  ordered  that  the  defendants  in  in- 
junction pay  the  costs  of  this  appeal. 

On  Rehearing. 
TAu.u-ERno,  J.    We  find  nothing  on  a  review  of  this  case  that  iucliuea 
us  to  disturb  the  decree  first  rendered  by  us.    It  is  therefore  ordered 
that  our  former  decree  In  this  case  remain  unaltered. 


WrLV,  J.,  diS'^eiiting.   Plaintiff  enjoined  the  executory  process  sued  ont 
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t^det^dant  od  her  mortgage  notes  malnlr  on  the  ground  that  the  act 
ot  mortgage  was  "  procured  by  fntud,  misrepreBentatlon,  and  falsehood." 

Defendants,  In  thdr  answer,  changed  the  action  from  an  ezecutoiy 
proc«BB  to  a  suit  via  onUnaria  for  the  foreclosure  ot  the  mortgage.  Sub- 
sequmtly  plaintiff  filed  a  sapplemental  petition  prsTlng  for  a  trial  by 
jury,  without  annexing  an  affidavit  as  required  by  article  494  of  the 
Code  of  Piactioe.  That  artide  requires  that  In  all  suits  on  promissory 
notes,  bills  of  ezcbange,  and  generally  on  all  imconditiooal  obligations, 
the  party  desiring  a  trial  by  jury  shall  "  make  oath  that  the  signature  to 
said  note  or  other  oMigation  is  not  {(enuine,  or  that  he  expects  to  prove 
the  same  had  been  obtained  through  fraud  or  error,  or  want  or  failure 
ol  consideration."        **         *        •         •#••»# 

The  law  Is  maudstory;  it  prohibits  a  trial  by  jury  Id  a  suit  on  an  un- 
ronditioDal  obttgatioD,  "unless  the  defendant  shall  malce  oath,"  ete. 
Now,  is  a  mortgage  note  lees  an  UDOonditional  obligation  than  a  uot« 
withont  a  mortgage  ?  A  mortgage  Imports  a  ooufession  of  judgment;  it 
authenticates  the  note  and  gives  It  a  higher  character  than  it  before  pos- 
sessed. Here,  then,  is  a  suit  to  obtain  a  personal  judgment  on  a  promts* 
eory  note  and  to  have  the  mortgage  given  to  secure  it  rendered  execu- 
tory. Yet  plaintiff  inslets  that  she  waa  entitled  to  a  trial  by  jury,  not- 
withstanding BhB  Mled  to  make  oath  aa  required  by  article  494  of  the 
Code  o(  Practice. 

The  affidavit  annexed  to  the  petition  for  the  Injunction  does  not  affirm 
that  the  note  was  obtained  through  fraud,  or  error,  or  want  or  btilure  of 
eon^deration.  It  merely  supports  the  averment  of  the  petition  that  the 
act  of  mortgage  wus  "  procured  by  fraud ,  misrepresentatiou,  and  false- 
hood" This  is  not  sufficient  to  obtain  a  trial  by  jury  of  the  demand  on 
the  Dote,  because  it  in  no  sense  complies  with  the  po^Uve  provision  of 
article  494  of  the  Code  ot  Practice. 

The  case  of  Haines  ^"s.  Verret,  11  An.  122,  ie  directly  in  point,  and  the 
court  refused  to  allow  a  trial  by  jury  in  an  executory  proceea  changed 
loto  a  suit  via  onKitaria,  on  the  ground  that  the  sum  demanded  was  an 
DDConditional  obligation,  and  there  was  no  affidavit  deoylng  defendant's 
signature  or  averring  that  It  had  been  obtained  through  fraud,  or  error, 
or  want  or  faUure  of  consideration.  The  note  is  the  principal  obligation ; 
the  mortgage  is  an  accessory  obligation.  In  the  face  of  the  positive  re- 
(loiremen^  of  article  494  of  the  Code  of  Practice  has  the  plaintiff  the 
Tight  oI  a  trial  by  jury  on  the  prindpal'demand  because  of  the  affidavit 
she  made  in  regard  to  the  mortgage  i  Which  is  to  control,  the  acceesorj- 
or  Uie  principal  demand?  It  is  the  genenl  mle  that  the  accessory  tol- 
lom  the  principal  But  in  the  case  at  bar  it  seems  to  me  the  majority  of 
the  court  la  reversizig  this  rule.  But  the  gravest  objectloo  Is,  the  court, 
by  the  ruling  In  this  case,  virtually  amends  article  404  ot  the  Code  ot 
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Praetfc*  in  regf.rd  to  the  right  of  trial  by  jury.  This  law,  which  is  un- 
doubtedly mandatory,  prohibits  a  trial  by  jui-y  on  a  promissory  note 
"  unless  the  defendant  niak<^  oath  that  his  signature  to  said  note  or  other 
oblif^ntion  is  not  Ronuiiie,  or  that  he  expects  to  prove  that  the  same  had 
he<'n  obtained  llirongh  fraud,  or  error,  or  want  or  failure  of  considera- 
tion." •  *  «  Here  no  such  oath  has  been  made  by  plaintUr  in  iojanc- 
tlon,  who  is  defendant  in  tbis  pro(*odinR,  changed  into  a  suit  to  foreclose 
the  mortgngo  rin  oriliuarlii. 

It  is  tnie  she  ^ore  that  tbc  mortRnKo  was  "  procured  by  fraud,  mia- 
repreeentation,  and  falsehood."  But  the  law  does  not  eay  a  Jury  trial 
may  be  hod  in  a  suit  on  a  inorli^age  uoto  if  the  defendant  shall  swear 
tliat  the  mortgage  given  to  secure  Uie  note  was  "procured  by  fraud, 
misrepresentation,  and  falsehood." 

In  my  opinion,  the  terms  of  a  mandatory  law  must  be  complied  with 
strictly.  A  conditional  right  ought  not  to  bo  allowed,  unless  the  party 
claiming  it  has  complied  strictly  with  the  conditions  prescribed  by  law. 
And  the  court  has  no  authority  to  accept  a  compliance  with  eonditions 
not  prescribed  by  law  as  a  substitute  for  a  compliance  with  the  condi- 
tions fixed  by  law.  The  moment  the  court  permits  the  condiUone  prece- 
dent to  be  varied,  or  allows  others  to  be  substituted  therefor,  it  tran- 
Aoends  the  bounds  of  duty  and  encroachcE  upon  the  functions  of  the  leg- 
islative department 

I  therefore  dissent  in  this  case. 


Mrs.  Mary  Powlis  vs.  N.  B.  Coos  and  P.  Gouistein.  Jeasnette  Ck>Li>- 
STBJN,  Iktebvenoel. 

It  in  well  settled  thnt  n  eredllnr  ol  the  busbaad  pelti  require  hie  wife,  separate  In 
property,  to  catabliah  the  verity  o[tbe  iudintieiitRhe  reoorored  asainBtlier  hns- 
band  It  the  samo  be  prejudicial  to  faim,  And  he  la  not  ooucluded  by  the  proof  ad- 
Juced  when  wildiuditnient  was  rendered:Qor  Is  tbc  Kite  proclnded  from  iotro- 
duclDff  nther  proof  in  supt-ort  of  her  iudsment.  wheaeror  its  verity  Is  ciupstioDed 
by  BiudffmeDt  creditor  of  her  husband. 

It  is  true.  In  tbe  ca«e  at  bar  the  husband  consented  that  the  caso  mlsht  l>e  llied  nod 
tried,  but  that  did  not  mnkn  It  n  mneeDt  judgment. 

The  court  II 9111  erred  in  not  permlttlDfc  Mrs.  Goldstein,  the  Intervenor,  to  Introduce 
proof  in  support  of  borjudtiuient  at  tbe  trial  ol  this  Injunction  suit. 

APPEAL  from  ttie  Sixth  District  Court,  parish  of 'Orleans.     Saucier,  J. 
Singleton  £  Brmmte,  for  plaintiff  and  appellee.    Max.  D'mkelspiel 
and  David  Goldman,  for  Intervener  and  appellant. 

WvLT,  J.    On  the  first;  of  March,  1873,  the  Intervenor,  Jeannetto  Gold- 
stein, recovered  against  her  husband,  P.  Ooldst^n,  a  Judgment  of  sepa- 
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raSon  or  property,  and  a  docroc'  for  83700  forpamphcriial  funds  i-oceived 
bybim. 

Id  dischai'gc  of  this  debt  P.  Goldnttetn  made  an  ai't  of  giving  in  pu}'- 
mMit  whereby  ho  trimBforred  to  hia  wife  a  lot  of  Jewelry  owncil  by  him 
in  a  Htore  on  Magazine  stfeet  Subsequently  plaintiff,  a  judgment 
i-reditor  of  P.  (ioliletein,  seized  those  ffoods,  and  Mrs.  Goldstein  siied  out 
Rs  injunction.  It  is  well  settlod  that  a  creditor  of  the  husbnnd  can  re- 
quire his  wife,  separate  in  property,  to  establish  the  verity  of  the  jmiR- 
DiMit  she  rei'overed  against  her  husband  it  the  same  be  prejudicial  to 
iiim,  and  he  is  not  concluded  by  the  proof  adducci  when  said  judgment 
was  rendered.  Nor  is  the  wife  preoludeii  from  introducing  other  proof 
ID  sapport  of  her  judgment,  whenever  its  verity  is  questioned  by  a  judg- 
ment creditor  of  her  husband. 

It  is  true,  in  the  case  at  bar  the  husband  consented  that  the  case 
might  be  fixed  and  tried,  but  that  did  not  make  It  a  consent  judgment. 
On  the  contrary,  the  money  demand  was  sufllciently  provei].  That  the 
husband  was  in  embarrassed  circumstances,  rendering  a  separation  of 
property  neoesBary  to  protect  the  paraphernal  rights  of  hie  wife,  ismani- 
rmtfrom  this  litigation,  if  not  otherwise  shown. 

The  court  erred  in  not  permitting  Mrs.  Goldstein  to  introduce  proof  in 
support  of  her  judgment  at  the  trial  of  this  injunction  suit.  The  record, 
however,  contains  sufficient  evidence  to  suppoit  her  demand  in  this  case. 

It  is  therefore  ordered  that  the  judgment  horein,  dissolving  the  In- 
jitDdJon  sued  out  by  the  Intervenor,  Jeannette  Goldstein,  be  annulled, 
00(1  it  is  decreed  that  said  injunction  be  made  perpetual  nt  the  costs  of 
plaiMltr  in  both  oourts. 


^iTEop  Louisiana  ki  rei.  H.  BouttC  ahi>  J.  P.  Lebiahc,  L'o-Ekki'I-tobk. 

vs.  JCDQE  OF  THE  SPPERIOR  DISTRICT  CoURT,  PARISH  OF  ORLEANS. 

Tti>>  riftht  to  an  acDeal  is  pr(itf>ctpd  b;  the  <HiuBtitu[ic>D.  und  tho  jiidi;u  hoe  no  riRht 
lo  refuse  It.  however  iacllffemator  haopleeB  the  dpmnnd  ou  the  merits  m»Y  be. 

The  whole  ituestlon  ts  whether  relBtore  are  eatltled  to  a  suBpeiialve.nppeal.  nadtu 
ttata  iiaeation  tberu  Ib  but  one  answer,  it  ia  a  flaal  judtunent.  and  the  matter  In 
dispute oiceods  five  hundred  iloUan.  Therpftreon  Bpnenl  Husiit-nslveor  dcvol- 
Btive  will  lie  at  the  option  of  appellants  on  iviiiiplylnK  with  the  rciiulreniniilH  of 
the  law. 

iPPLICATION  for  a  writ  of  mandamus  against  Jacob  Hawkins,  judge 
of  the  Superior  District  Court,  parish  of  Orleans.    MfEni'nj,  Ellii  £ 
EBia,  for  relators.    Jitd^  Hnwkinii,  in  propria  perxonii. 

Wilt,  J.    This  is  an  application  for  mondamuB  to  compel  the  judgn 
of  the  Superior  District  Court  to  grant  a  suspensive  appeal  from  the 
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Judgmmt  ^ll^nn^(tIing  relator's  Injunction  sutt  where  the  matter  in  d»- 
pute  exceeds  five  hundred  dollars. 

The  right  to  an  appeal  is  protected  by  the  oonatltution,  and  the  judge 
has  no  right  to  refuse  It,  however  indifferent  or  baaelees  the  demand  on 
the  merita  may  be. 

Toll  etenuLoe  the  present  iuquiry,  we  can  nut  look  Into  the  case  and  ssj 
whether  or  not  the  judge  erred  in  sustaining  the  exception  to  the  juris- 
diction of  his  court.  Tliat  question  will  arise,  perhaps,  when  the  case  is 
examined  on  appeal  by  this  court. 

The  sole  question  now  Is  whether  relators  are  entitled  to  a  suspeumve 
appeal,  and  to  this  question  there  is  but  one  answer:  It  is  a  final  judg- 
ment, Mid  the  matter  in  dispute  exceeds  five  hundred  doUan;  therefore 
an  appe^  suspensive  or  devolutive,  will  lie  at  the  option  ot  appellants 
on  complying  with  the  requirements  ot  the  law. 

It  is  therefore  ordered  that  the  mandamus  herein  be  made  peremp- 
tory. 


The  Bisinu  Suk  3ooietv  vs.  thz  Bisuio  Sun  BenkvcojEnt  Absocutioh. 

The  controverny  la  about  the  rlRht  ti  t  Int  ot  ground  in  Olrod-Btreet  Cemetery,  and 
ft  tomb  therein  known  aa  the  "  Vounfc  RlBlns  SonSoelety  Tomb." 

Detendant'B  suit  for  this  proiierty  and  tor  recosaltlan  ot  this  rUht  was  dlamlaaed 
US  of  nonsuit  by  the  Buperlor  District  Court,  and  the  Inj unction  aocompanTlnc 
the  same  wae  disBolved.  Defendant  Habseqaentlr  brotutht  suit  rcspeetf nv the 
same  ritfbt  without  seekinx  an  Injunntlon,  In  the  SiiUi  Dietrlet  Court. 

Thereupon  plaiotifT  brouKht  this  suit  In  the  Superior  DlHtrlrt  Court,  and  enjolni»d 
the  defendant  from  prooceillDK  further  In  the  proBecutlon  ot  said  salt  In  the 
Siith  Dlstrlot  Ckiurt. 

The  judement  perpetuating  thle  Injunotlon  was  manifestly  orroQeouB.  The  Bn- 
perlor  District  Court  was  utterly  without  jurladltTtlon  to  restrain  by  Injunction 
the  trial  of  the  ault  pendlns  In  the  Sixth  District  Court.  It  the  defendant  in  said 
suit  was  ol  opinion  that  the  Sixth  District  Court  was  without  jurladietion,  lUs 
remedy  was  an  ezooptlon  to  the  jurisdiction,  and  on  this  pi«a  belnR  overmled. 
tbe  aetlonol  the  court  tliereonoould  be  reyiftodby  thisoourt  on  appeaL 

The  Buperlor  District  Court  has  no  api>ella>«  or  supervisory  power  over  Ihe  Sixth 
District  Court. 

APPEAL  from  the  Superior  District  Court,  parish  of  Orleans.  Hmc- 
kina,  3.  C.  H.  Liaenberg,  for  plaintifT  and  appellee.  D.  M.  C, 
Hnghea  and  E.  C.  Kelly,  for  defendant  and  appellant.    . 

Wylt,  J.  Plaintiff  and  defendant  are  corporations  organized  for  chari- 
table and  religious  purposes  by  notarial  acts  under  the  general  law  ot 
the  State  authorizing  such  corporations. 

Each  of  the  contestants  claims  to  be  the  aucceesor  ot  the  "  Toung 
Bielng  8un  Benevolent  Society,"  and  as  such  entitled  to  a  lot  ot  ground 
in  Glrod-Street  Cemetery,  together  with  a  tomb  erected  thereon  known 
as  the  "  Young  Bislng  Sun  Society  Tomb." 
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Def^idant's  suit  for  thla  property  and  for  the  recognitioii  of  this  right, 
me  dismissed  as  of  nonsuit  by  the  Superior  District  Court,  and  tbe 
injuDCtJon  accompanying  the  same  was  dissolved. 

Defendant  sutisequently  brought  suit  asserting  the  same  rights,  with- 
out seeldng  an  injunction,  in  the  Sixth  District  Coart 

Thereupon  plaintiff  brought  this  suit  in  the  Superior  District  Court 
and  enjoined  the  defendant  from  proceeding  further  in  the  prosecution 
of  sold  suit  in  the  Sixth  District  Court. 

The  ground  stated  for  the  Injunction  is  that  the  Sixth  District  Court 
was  without  jurisdiction,  because  by  act  No.  2  of  the  acts  of  1872,  organ- 
tzlng  the  Superior  District  Court,  that  court  has  exclusive  jurisdiction 
over  all  suits  in  which  "  any  corporation  established  by  act  of  the  Oen- 
pra]  Assembly  and  domiciled  in  the  parisb  of  Orleans  shall  be  a  party." 
*   *    *    The  court  perpetuated  tills  Injunction  and  defendant  appeals. 

The  judgment  was  manifestly  erroneous.  The  Superior  District  Court 
TBS  Utterly  without  jurisdiction  to  restrain  by  injunction  the  trial  of  the 
suit  pending  in  the  Sixth  District  Court.  The  right  to  prosecute  a  law- 
anit,  irhether  well  founded  or  not,  is  a  right  guaranteed  by  article  ten  of 
the  constitution.  If  the  defendant  In  said  suit  was  of  opinion  that  the 
^th  District  Court  was  without  juris'liction,  his  remedy  was  an  excep- 
tion to  the  jurisdiction,  and  if  ttils  plea  was  overruled,  the  action  of  the 
poHTt  thereon  could  be  revised  byAhis  court  on  appeal. 

The  prosecution  of  this  suit  In  no  manner  interfered  with  any  cause 
pmdiug  in  the  Superior  District  Court,  and  that  court  has  no  appellate 
or  supervisory  power  over  the  Sixth  District  Court. 

It  is  therefore  ordered  that  the  judgment  appealed  from  t>e  annulled, 
and  it  Is  decreed  that  the  injunction  herein  be  dissolved,  and  plaiuture 
soft  l>e  dismissed  with  costs  of  both  courts. 


No.  6200, 

Joseph  S.  Bouchard  ts.  TiIbs.  M.  Mulvey  et  al. 

InthisinstaQce  the  iinlsmsnt  on  (ho  morits  was  premature.  There  hiu]  been  do 
BOBwer  or  trial  on  the  merita  vhen  the  Dual  judgDient  perpetaatlnc  the  injuDC- 
tJonwBB  rendered,  after  overrun luc  an  exception  to  the  juriadlotlon  oCtheoourt. 

APPEAL  from  the  Superior  District  Court,  parish  of  Orleans,    flotc- 
king.J.   Alfred  SkaiP  and  William  H.  Hunt,  for  plaintiff  and  appellee. 
J.  R  Orover  and  Lyman  Sardbig,  for  H,  Bird,  defendant  and  appellant. 
LcDBLWo,  C.  J.     An  execution  was  issued  on  a  judgment  rendered  by 
Cite  Fifth  District  Court  of  New  Orleans.    An  Injunction  to  restrain  the 
nle  of  property  seized  under  said  execution  was  granted  by  the  Superior 
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District  Court  on  the  application  of  n  third  person,  who  claimed  the 
property. 

A  plea  to  the  jurisdiction  of  the  Superior  District  Court  waa  filed.  Af- 
ter trial  the  exception  was  overruled,  and  a  final  judgment  was  rendCTed 
perpetuating  the  iojunction.    The  defendant  in  injunction  appealed. 

The  judgment  on  tho  merits  was  premature.  There  had  Iseen  no  an- 
swer or  trial  on  the  merits  when  the  judgment  waa  rendered. 

It  is  therefore  ordered  that  the  judgment  on  the  merits  be  reversed, 
and  that  toe  case  be  remanded  to  lie  proceeded  with  aceording  to  law. 
It  in  ordered  that  appellee  pay  coeta  of  appeal. 


Willis  H.  Hoij.ix  vs.  MnsiftiPFi  ^'ali.ev  Baxi;. 

H.  H.  Vimnic  A  Co.  wcii'tU"  rcnl  voiitilanur-  t'l  wlmtii  jjlttintilT.  ou  the  ciiuruntwot 
thci^aHblnrnr  thpMlHfllHHiiipi'Tallur  Bunk.  Iiivl  ncrend  In  lulvanoe  llttr  dollars 
l>er  bale.  Ill  I  ilrattK  oomlnK  tlirouRh  tho  Miiia[aalpul  VsIIhv  Bunk.  Youdk  £Co. 
havlDK  Inilvil.  iiluiiitilT  w.>kB  lo  hold  dotciidiint  ri'sioinHltilu  tor  a  balanw  due 
him.  But  Ihls  bp  enn  nnt  d...  h'-"aaBe  the  tfunrnuH-,-  ot  dofondant  wan  not  in 
wrltlne.    The  jironiiiH'  to  pur  the  debt  of  nnolllli'  van  uul  Ite  sbown  tirpnrol 

APPEAL  from  the  Fifth  District  Ciiurt,  |>ariah  of  Orieana.  Oillom,  3. 
T.  ffdmore  £■  Sum,  for  plaititifT  and  appellee.  F.  L.  fiiiVmct Uhi,  for 
defendant  and  appellant. 

Wylv,  J.  Plaintiff  sues  defendant  for  *!)23  82,  a  balance  of  an  account 
which  he  alleges  defendant  owes  hijii  as  factor  tor  advances  on  ship- 
ments of  cotton  in  October,  November,  and  Dwembcr,  1873.  The  ship- 
ments were  made  by  8.  H.  Young  &  Co.,  from  Tiekabun?,  and  the  ad- 
vances were  on  their  drafts  coming  through  the  Mississippi  Valley  Bonk. 
The  theory  of  the  plaintiff  is  the  bank  was  the  principal  and  S.  H.  Young 
&  Co.  were  their  agents  in  those  tranaoetiona,  anil  the  account  was  kept 
with  S.  H.  Young  &  Co.  at  the  retniest  of  defendant,  and  with  the  under- 
standing that  defendant  was  responsible. 

The  first  shipment  was  undoubtedly  tor  account  of  dotendaut,  because 
the  balance  of  tho  proceeils  after  paying  the  draft  on  the  shipment  were 
to  be  placed  to  its  credit  in  the  Ocrmania  Bank.  Another  shipment  was 
received  fixim  8.  H.  Young  S  C'-o.,  and  the  cashier  of  the  defendant  bank 
was  in  the  city.  He  made  arrangement  with  plaintiff  that  the  business 
should  bo  carried  on  witii  S.  H.  Young  &  Co.,  directing  him  not  to  deposit 
the  balance  .of  the  proceeds  of  the  first  shipment  as  first  directed,  but  to 
place  them  to  tho  credit  of  H.  H.  Young  &  Co.,  and  he  made  a  verbal  agree- 
ment with  plaintitr  to  guarantee  him  from  loss  in  future  business  with 
S.  H.  Young  &  Co.,  ail  dnitts  by  the  shippers  to  come  tlirough  tho  Mis- 
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Bisslppi  Valley  Bauk.  I^alntlff  wrote  to  a  H.  Young  &  Co,  agreeing  to 
advaoce  fifty  (lollara  per  bale  on  all  Bhlpmente  by  them. 

FlaintffT  niade  n  Btrenuous  effort  to  prove  that  the  defendant  was  the 
party  with  whom  he  dealt,  and  that  S.  H.  Y'oung  &  Co.  were  not  tho  real 
eonslgnors  lor  whom  he  acted  as  factor.  Atter  carefully  examining  the 
eridence,  we  regard  this  attempt  as  a  failure.  S.  H.  Young  &  Co.  were 
the  real  consigoors  to  whom  ptauitifTB,  on  the  guarantee  ol  tho  cashier 
of  the  MiasiBsippl  Valley  Bank,  had  agreed  to  advance  fifty  doUara  per 
bale,  all  drafts  coming  through  the  Mississippi  Valley  Bank. 

Id  the  course  of  the  tranaactlone  cotton  declined,  the  shippers  lost  by 
the  spn-ulatlons,  and  tailed  in  business.  The  balance  of  ^23  82  ploin- 
tiCf  can  not  make  out  of  the  shipperB,  8.  H.  Young  &  Co.,  with  whom  he 
kept  the  account,  and  to  whom  ho  rendered  account  saiee,  and  (or  whom 
he  did  business,  because  they  have  failed.  Hi;  now  seeks  to  hold  defend- 
ant respoiiaible.  He  can  not  do  so,  because  the  guarantee  of  defendant 
ifts  not  in  writing.  The  promise  to  pay  the  debt  of  anotlier  can  not  be 
ahown  by  parol  evidence. 

The  bill  of  exceptions  to  the  admission  of  the  depositions  of  S,  H. 
Young  was  not  well  taken,  the  objection  to  the  seal  used  by  tho  Louisi- 
ana  commissioner  being  trivial. 

It  is  therefore  ordered  that  tho  judgment  heroin  in  favor  of  plaintifT 
be  oQitulled,  and  that  plaintirTu  demand  bo  rejected  with  costs  In  both 
fourta 

Eehearing  refused. 


Bk'Hard  En(jlanp  vm.  J.  8.  Neal  vnu  J.  C;.  Sinnott. 

The  only  evidcDce  as  to  Slanott  uuanLutaeliui  tho  paymont  of  the  notu  ia  tUn  teati- 
monyot  the  |>lalnti(T.  This  kind  iit  pronl  vraa  not  leeiU.  and  can  not  he  conHhl- 
ered  by  the  c  •urt.  l>ecauBe  the  pmnilso  to  piiy  tho  debt  of  another  by  parol  1h 
prohibited  by  law.   But  thai  oyidnnec.  even  it  leeal.laihi  to  prove  tho  promlBp. 

APPEAL  fi-om  the  Fourth  District  Court,  parish  of  Orleans.  Liinrh,  J. 
E.  -V.  Whilffmnrf,  for  plain'iff  and  appellee.  1).  H.  i^h-ii,  ten  defend- 
ant and  appellant. 

LcDEUua,  C.  J.  This  suit  Is  similar  to  the  case  of  Fox  vs.  J.  H.  Neal 
and  J.  C.  Sinnott,  decided  by  this  court  and  recorded  in  Opinion  Book 
No.  41,  p.  370,  and  it  arises  from  the  same  transaction.  It  is  a  suit  on  a 
promissory  note  for  one  thousand  dollars  e.wcuted  by  J.  S.  Neal,  payable 
to  the  order  of  and  indorsed  by  the  plaintiff  and  J.  F.  Hicks. 

The  present  case  differs  from  the  Fox  ease  in  this  only,  that  it  is  now 
allfged  that  the  note  inured  to  tho  benefit  of  Sinnott,  and  that  he  guaran- 
teed it. 
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The  evldenee  does  not  eetabUab  either  statemeuL  Tho  only  evidence 
08  to  Slnnott  guaranteeing  the  payment  of  tbe  note  ia  the  testiniODy  of 
the  plaintift  This  kind  of  proof  was  not  legal,  and  can  not  be  ooneid- 
ered  by  the  court,  because  the  promise  to  pay  the  debt  of  aaother  by 
parol  is  prohibited  by  law.  Bevised  Statutes,  section  1443;  23  An.  6d0; 
24  An.  398;  26  An.  492. 

But  even  if  legal  the  evidence  fails  to  prove  a  promise  to  pay,  and 
what  Slnnott  did  say  in  the  conversation  alluded  to  is  explained  differ- 
enUy  by  himself  and  another  witness.  We  adhere  to  what  we  sold  in  the 
cBse  of  Fox  vs.  Neal  and  Sinnott  above  referred  to. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  of  the  lower 
court  be  reversed  as  to  Sinnott,  and  that  there  be  judgment  in  favor  of 
the  defendant,  Sinnott,  rejecting  the  ptaintifTs  demand  with  costs  in  both 
courts. 


No.  4822. 
CoNSOiJDATED    Association    or    Piantebs    of    Louihiaka    vk.    S.   Numa 

AVEQNO. 

BondR  with  (»upoDP  iiayable  to  bearer  are  nesotlablo  secoritles  tad  pHM  br  d«)lir- 
nry.  and.  In  tact,  have  all  the  qualities  and  Inoldente  of  cooiiDerciBil  DBper.  The 
bondB  In  controvoray  were  parable  l«  bearer :  they  were  not  due  when  bousht 
by  the  defendant,  who  gave  value  for  them.  The  purcbaser  was  therefore  un- 
affected by  want  ol  title  In  the  vendor. 

*  PPEIAL  from  the  Superior  District  Court,  pariah  of  Orleans.  Hmc- 
j\.  kms,  3.  Jiilex  Lavergiie.  and  Charlm  F.  ('laibortif,  for  plaintiff  and 
appellant.  11'  H.  KoonU,  for  defendant  and  appellee.  J.  E.  Aiiufhi,  tor 
P.  O.  Fazende,  called  in  warranty. 

LuDELiNG,  C.  J.  The  plaintiff  sues  for  certain  New  Orleans  CSty  BTa- 
terworlts  bonds,  which  were  stolen  from  the  banic  of  plaintiff  by  burglars 
on  the  night  of  the  twenty-ninth  of  January,  1870.  The  loss  was  ad- 
vertised in  the  newspapers. 

The  defense  is  that  they  were  acquired  in  due  course  of  business,  in 
good  f^th,  before  maturity,  and  for  value. 

The  bonds  were  payable  to  bearer;  they  were  not  due  when  bought 
by  the  defendant,  who  gave  \'alue  for  them;  the  purchaser  was  therefore 
unaObcted  by  the  want  of  title  In  the  vendor.  20  How.  4S2;  2  Blaclt. 
386;  2  WalL  110. 

"  Bonds  with  coupons  payable  to  bearer  are  n^otiable  securities  and 
pass  by  delivery,  and,  in  fact,  have  all  the  quaUUes  and  incidents  of 
commercial  paper."    3  WalL  331;  20  An.,  Doll  vs.  BosettL 

It  Is  therefore  ordered  that  the  judgment  be  aEQrmed  with  oosts  of 
appeaL 

Mr.  Justice  Howell  dissents. 
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State  of  Loitsiaxa  vs.  Wu.uam  E.  Floyd,  Tas-Collbctor,  asd  William 
ooldino,  sorett. 

DefCDduit.  WllllBm  £.  FloTd.  tox-'Col lector.  belDe  bi^mI  lorncortsln  amonntdue  to 

iheStBlH  tor  taiea  oollected.  clalmn  a  credit  on  account  of  dcllnqucDt  taxes  re- 
tamed  by  him  na  not  collci^t^d.  HIa  rieht  to  this  <'ri'dJt  ia  disputed  oa  the 
(TODDd  that  tbe  list  of  doliniiucnt  taxpayem  ivna  uot  turoished  to  tbo  parish 
reorder  on  tlio  acound  Monday  of  IX'ceiiilxir.  lUTi.  as  rCi|uirod  by  law.  and  tbut 
Ihv  li«t  IB  not  triip. 

Ttndslinnuent  list  waa  (urnlslied  tu  tlip  recorder  on  the  tiiirticth  of  Dpwmber. 
iT-a.  Thia  waa  a  dorcliullon  gf  duty,  but  It  docs  not  involvo  pccanlary  respou- 
sibilitT.  Tor  tlio  (luestion  at  Inat.  as  Ix'tncc^ii  tho  Slato  and  tlio  defendant,  would 
Qot  be  Hbaiit  the  time  when  tiioiMlmiiii'nt  list  was  fllcHi.  butvfbolvp-nstlie  amount 
bi>  had  failed  to  account  [oT.  Tbiscuurt  enn  Dot  iniDosc  a  penalty  tor  tlio  mare 
ildaj-  la  Bline  a  list  wiieii  the  law  docs  not  dm^liiro  what  ilioC  penalty  abtdl  bo. 

.t  lu-mllector  Is  not  resiHinaiblc  for  the  amnunt  roturned  on  th''  delluitupnt  tax- 
n^l.  upon  the  obvious  principle  that  ho  owes  ouly  tor  the  taxes  ho  has  colleeled. 

Mendaatclaims  thcsum  ol  one  hundred  and  tlftrUollnra  tor  sates  ot  real  estate 
in  th?  collection  ot  iHiies.  Tothis  be  is  ciitltlod.  The  soli-s  were  moilcnnd  thi 
lltles  recorded.  Tho  Htate  clalma  that  it  has  tho  rlffht  to  determine  whether  it 
will  approve  tho  same  or  not.  If  tlio  salua  are  nut  accepted,  then  tho  taxes  are 
due  on  the  land ;  but  tho  dotcodaut  has  not  reiv^Iviii  them,  and  he  can  only  be 
rorceii  to  pay  what  ha  has  pollcded.  IttliosaleH  an:  ni:ci-ptod,  thi^n  the  taxes  are 
l>aid.  and  the  titate  has  thorn  lii  the  ahaiM  ot  land. 

I'omiieDsalion  can  out  bu  pleadcil  by  a  tax-i-ollector  when  sued  tor  taxco  oollectcd 
br orcharceable to  him.    He  I'nn  only  dlsi'harfce  his olilft^tloD  by  paylag. 

Tlwdecialon  of  this  court  In  the  cnso  ot  Hconcn  vs.  Now  Orleana  and  CnrroUloD 
HoJiroad  Comi»any.  w  An..  p«ite  M*,  relied  upon  in  favor  ot  (ioldlDfi.  thi!  suretr, 
'locsnot  applyto  theprocoudlnBSiu  tkiB  suit.  A  muiiirlty  of  this  court  Ihlnlt 
that  the  nuthority  quoted  refers  to  andKOverpM  proceedtnmt  in  the  eourtaof  this 
oity  alone,  where  by  rules  of  court  notice  of  trial  it<  reiiuired.  ami  not  to  pro- 
nWluffs  in  the  eourta  of  the  country  pnrlsbfa.  wiiere  niitJee  <it  trial  Is  not 
■liuwn  to  be  nei'cssary  by  any  rule  ot  iiiurt. 

iPPEAL  from  the  SiiUi  Judicial  District  Court,  iwiriBh  of  St  Heloiia. 
Aewyi,  J.  Cliarli'n  E.  Leu,  Diutriot  Attunic-y  pro  tciii.,  and  ffniry  C. 
li'JMo,  AaaistaQt  Attorney  General,  for  plaintirc  ami  appellt-e.  Julius  E. 
ITitfon,  J.  A.  AiUUiOii,  aad  Merrk-k,  Rare  d>  Fn^lcr,  for  W.  E.  Floyd,  do- 
leadaot  and  appellant. 

MoKOAN,  J.  The  defendant,  Floyd,  ia  aiicd  on  an  alleged  baltineo  of 
S4700  38  as  Ittx-col lector  tor  tlie  parish  of  Ht.  Hdcnjt.  tioldinp  is  sued 
aa  surety  on  his  bond. 

The  suit  was  instituted  in  tbe  pemh  of  8t  Hclcmt  agaiuHt  both  prin- 
npei  and  surety,  Tho  proceedings  commenced  by  rule,  under  the  pro- 
™i»Hi8  of  the  seventy-ninth  section  of  tlie  act  of  1871,  p.  125.  The  rule 
TO8  toed  for  hearing  on  the  fourteenth  of  October,  1875,  at  chambers. 
Serriee  was  made  on  Oolding,  who  did  not  answer.  On  the  fourteenth 
ot  October  no  action  was  taken  on  tho  rule. 

The  court  met  at  its  r^uiar  t«rm  on  the  first  Monday  In  Novemt)er 
foUowmg.    Floyd  answered.    Oolding  did  not.    No  judgment  by  default 
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was  token  against  him.  Judgment  was  rendered  agaisat  botli  detend- 
aata.    Both  have  appealed,  filing  separate  transcripts. 

We  will  examine  both  records  togcthc^r,  giving,  however,  separate 
Judgments  in  each. 

We  will  first  consider  Floyd's  cose.  He  first  escepted  to  tie  petition, 
because  he  had  not,  prior  .to  the  suit,  been  published  as  a  defaulter. 
There  is  certainly  nothing  in  siich  an  exception  to  merit  any  notiee.  He 
claims  a  credit  of  ^"HUS  on  account  of  delinquent  taxes  retnmed  by 
him  as  not  collected.  His  right  to  this  credit  is  disputed  on  the 
grounds: 

First— That  the  list  or  delinquent  taxpayei-s  was  not  furnished  to  the 
parish  recorder  on  the  second  Monday  of  December,  1873,  as  requir«d 
by  law;  and 

Second— That  the  list  Is  not  true. 

Thedelinquent  list  was  furnished  to  the  recorder  on  the  thirtieth  of 
December,  1873.  This  woa  a  dereliction  of  duty,  but  it  does  not  in- 
volve pecuniary  reeponsibility,  for  the  question  at  last,  as  between  the 
State  and  the  defendant,  would  always  be,  not  when  the  delinquent  list 
was  filed,  but  what  was  the  amount  he  had  billed  to  accoimt  tor,  and  wo 
can  not  impose  a  penalty  for  the  mere  delay  In  filing  a  list,  when  the  law 
does  not  declare  what  that  penalty  eliall  be. 

In  the  case  of  the  parish  of  West  Baton  Rouge  vs.  Morris,  not  yet  re- 
ported. Opinion  Book  44,  p.  415,  we  held  that  the  tax-collector  was  not 
responsible  for  the  amount  returned  on  the  delinquent  tax-roll,  upon  the 
obvious  principle  that  he  only  owed  for  the  taxes  which  he  had  collected. 
Under  that  decision,  the  defendant  here  Is  entitled  to  a  credit  for  tie 
amount  of  these  taxes.  He  claims  $3015  as  forming  the  delinquent  list. 
The  amount,  however,  for  which  he  claims  credit  is  not  correct;  he  in- 
cludes in  his  account  the  poll-tax,  which  Is  not  debited  against  him. 
This  tAX  amounts  to  three  hundred  and  seventy-six  dollars,  and  must 
be  excluded  from  his  credits. 

We  also  find  that  he  has  received  from  several  parties  who  are  re- 
turned as  delinquents  9118  35.  This  sum  must  be  deducted  from  his 
delinquent  roll. 

He  claims  credit  for  nine  hundred  and  seventy-five  dollars  tor  blank 
licenses  not  issued.  But  for  tliia  amount  he  is  credited  on  his  account. 
They  are  not  claimed  against  him.  He  received  them,  and  they  were 
returned  and  placed  to  the  credit  of  his  account.  He  can  not  have  them 
deducted  twice. 

He  is  not  entitled  to  a  credit  ol  S168  39  error,  as  he  ail<f;es,  in  the  ag- 
gregate amount  of  taxes  charged  ag^nst  him.  Experts  appointed  tor 
that  purpose  reported  tliat  such  a  discrepancy  existed,  but  they  did  not 
take  intp  consideration  the  list  of  non-resident  taxpayers,  whlcji  it  should 
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hare  been  in  the  power  of  the  defendant  to  produce.  We  think  the 
amount  charged  gainst  him  correct 

He  claims  in  his  answer  one  hundred  and  fifty  dollaiB  sales  of  real 
estate  made  in  the  collection  of  taxes.  To  this  we  tiilnk  be  is  entitled. 
The  sales  were  made  and  the  titles  recorded.  The  State  claims  that  it 
has  the  right  to  determine  whether  it  will  approve  the  same  or  not  If 
tlie  sales  are  not  accepted,  then  the  taxes  are  due  on  the  land,  but  the 
defendant  has  not  received  them,  and  he  can  only  be  forced  to  pay  what 
be  has  collected.  If  the  sales  are  accepted,  then  the  toses  are  paid  and 
theBtate  has  them  in  the  shape  of  land.  Before  us  he  claims  that  the 
record  shows  sales  amounting  to  $467  61.  But  he  has  only  claimed  a 
mdit  for  one  hundred  and  fltty  dollars,  and  this  la  alt  that  we  can  allow 
bim.   To  this  amount  we  tidhk  he  is  entitled  to  credit 

He  claims  a  further  credit  of  8134  80  in  compensation  of  whatever 
amount  may  be  found  to  be  duo  by  him.  The  compensation  which  he 
pleads  is  a  certificate  from  the  chairman  of  the  conunittee  of  the  House 
of  Bepreeentatives  that  8134  80  are  due  him  for  traveling  expenses  as  a 
ntmber  of  a  committee  of  the  House  of  Bepresontatives.  The  evidence 
was  properly  excluded.  Compensation  can  not  be  pleaded  by  a  tax-col- 
lector when  sued  for  taxes  collected  by  or  chargeable  to  him.  Ho  can 
only  discharge  bis  obligation  by  pacing. 

The  account  should,  we  think,  be  stated  as  follows: 

Taxes  chargeable  to  him *4700  28 

Deduct  delinquent  list 82520  65 

Deduct  amount  of  sales 150  00 

2670  05 

Leaving  a  balance  of 82029  63 

lor  which  amount  the  State  should  have  judgment 

Up  to  this  point,  and  as  to  the  defendant  Floyd,  we  are  all  agreed. 
As  to  the  defendant  Oolding,  there  is  a  difference  of  opinion  between 
my  brethren  and  myself.  Oolding  is  surety  on  the  defendant's  bond. 
Oolding  resides  in  New  Orleans.  Proceedings  were  commenced  against 
them  both  by  rule.  The  rule  was  to  be  tried  at  chambers,  and  out  of 
term  time.  Both  Floyd  and  Qolding  were  served  with  copies  of  the 
rule.  On  the  day  fixed  for  the  trial  of  the  rule  nothing  was  done.  Nc) 
deCaolt  was  taken  against  Gotding.  No  issue  was,  in  my  opinion,  joined 
with  him.  The  case  was  taken  up  at  the  regular  term  ol  the  court 
Thich  followed.  No  notice  was  given  to  Oolding.  He  never  made  any 
appearance  in  the  proceeding.  He  was,  I  think,  condemned  unheard. 
I  think  his  case  is  governed  by  the  decision  of  this  court  in  the  case  of 
Heimen  vs.  New  Orieans  and  Carrollton  Ballroad  Company,  20  An.  544, 
id  which  we  said  "  the  plaintiff  was  entitled  to  notice  ot  the  fixing  of  a 
nde  which  had  been  continued  indefinitely  in  the  same  manner  as  he 
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would  have  been  entitled  to  notice  of  a  new  rule,  and  the  cose  should 
therefore  be  remanded  that  the  rule  may  be  regularly  heard."  But  a 
majority  of  the  court  think  that  the  authority  quoted  refers  to  and  gov- 
erns proceedings  In  the  courta  of  this  city  alone,  where,  by  rules  of  court 
notice  of  trial  Is  required,  and  not  to  proceedhigs  in  the  courts  in  the 
country,  where  notice  of  trial  is  not  shown  to  be  necessary  by  any  rule 
of  court 

If  the  proceedings  had  been  instituted  at  a  regular  term  of  the  court, 
and  if  Goldlng  had  been  properly  cited,  and  issue  had  been  joined  with 
him,  I'would  share  In  this  opinion;  but  as  the  proceedings  wore  not  in- 
stituted at  the  regular  term,  as  do  action  whatever  was  taken  on  the 
rule,  and  when  fixed  and  subsequently  tried,  without  notice  and  without 
a  joinder  of  issue,  I  think  that,  as  to  him,  it  should  be  remanded.  I 
drew  up  the  decree,  however,  in  accordance  with  the  views  of  the 
majority. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment  of 
the  district  court  be  amended  so  as  to  reduce  the  amount  of  the  judg- 
ment to  ¥2029  63,  with  interest  as  thorein  stated,  and  that  as  thus 
amended  the  judgment  be  afflmied;  the  costs  of  the  district  court  to  be 
jiaid  by  the  defendants,  those  of  this  oourt  to  be  paid  by  the  nppellpe. 

Behearing  i-efused. 


A.  A.  Manual  vs.  Heibs  of  Pkter  C.  Makoal. 

Toauoceod  in  Buch  asult  tlip  plnintifTs  should  oddm-u  the  atrongpat  iiroot,  Kbii* 
they  tailed  to  do.  Thwy  mako  ttravo  charges  of  fraud,  iuvolving  the  erime  of 
perjury.  aKBlDHt  their  ileeonscdfother,  while  they  have  f urn iehod  evideneo  only 
of  hlsadnileelonBBnadoclaratfniiB  uiBdeto  hIdkIo  individuals,  which  are  Justly 
dcwmed  the  weakest  kind  of  evidenoc.  The  wltl  which  he  Jsi^leKed  to  have  made 
tor  the  purpose  of  comiienHatlaKthe  plaintifl^  coDtains  no  intrinsic  evideaca  of 
such  purpose  other  than  (he  quantum  given  to  them,  which  is  not  incoDsiatent 
with  some  other  hypothenlB,  while  the  reoord  presents  solemn  judicial  pioescd- 
insB  and  admiaalons,  including  a  sworn  stntoment  ot  the  mother's  estate,  on  th« 
part  of  the  father,  which  oroirroeoncllable  with  tho  theory  of  Che  plaintiffs,  asd 
which  ean  not  bu  overcome  by  the  isolated  deelaratlous  Hnd  the  presumptions 

Fraud  must  he  proved  ;  it  nan  not  bo  presumed.  The  delleste.  sacred  relation  of 
parent  and  nhildrea  should  Impose  upon  the  latter  thecreatest  caution  in  assail- 
ing the  honor  of  the  lornier,  anddPlertJiem  from  the  attempt,  uuleits  tbey  have 
the  positive  proof  at  hand  to  sustain  them  and  arc  Impelled  thereto  by  the  Btcm 
bebeslfl  of  jusllec. 

APPEAL  from  the  Second  District  Court,  parish  of  Orleans.    li^ot, 
J.    Sornor  £  Benedict,  for  plaintlffe  and  appellants.    H.  jV.  Ogden, 
for  defendants  and  appellees. 
Howell,  J.    The  plaintiff  instituted  a  suit  for  the  partition  betweeo 
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himselt  hie  two  brothers  of  the  full  blood,  and  a  brother  and  Bist«r  ol 
the  half  blood,  of  ail  the  property  embraced  in  the  inventory  of  their 
deceaaed  father's  aucce^Bion.  The  partition  woe  ordered,  and  aubse- 
quentJy  this  plaintiff  and  his  two  brothers  of  full  blood,  represented  by 
thdr  tutor,  filed  a  petition  alleging  that  their  father,  in  the  proceeding  to 
Inventory  the  property  belonging  to  the  commuuity  which  existed  be- 
tween him  and  their  mother,  his  first  wife,  wrongfully  and  fraudulently 
omitted  from  said  inventory  a  very  lai^  portion  of  said  community 
property,  which  they  beUeve  to  have  consisted  of  money,  stocks,  bonds, 
Hod  other  evidences  of  debt  readily  converted  into  money,  with  the  de- 
sign and  for  the  purpose  of  protecting  his  real  estate  from  the  mortgage 
created  by  law  in  their  favor ;  that  aft«r  closing  the  succession  of  thdr 
mother  and  aft«r  his  second  marriage  their  father  admitted  and  ex- 
pressly declared  that  he  had  so  acted,  and  made  his  will  bequeathing  to 
them  all  the  disposable  portion  of  his  property  in  order  to  make  up  to 
tiiem,  in  some  part,  the  money  and  property  which  he  had  fraudulently 
witltheid  from  the  first  community ;  and  they  prayed  that  they  be  de- 
clared owners  of  one  half  of  all  the  property  standing  in  tiie  name  of 
their  father  at  the  date  of  his  death,  as  the  sole  heirs  of  their  mother, 
utd  that  the  other  halt  be  divided  equally  between  the  children  of  both 
marriages. 

H».  Barlow,  tutrix  ol  her  two  Mandal  children,  excepted  that  the 
claim  of  plaintiffs,  if  it  ever  existed,  has  been  concluded  and  lost  by  the 
various  judgments  rendered  in  the  matter  of  the  succession  of  Peter  C. 
Handal,  in  the  matter  of  the  succession  of  Emma  Green,  first  wife  of 
P,  C.  Mandal,  and  in  the  partition  suit  instituted  by  A.  A.  Mandat,  one  of 
thoee  petitioners,  from  which  no  appeal  has  been  taken,  and  thus  forming 
rf»  jiidlraln.  And  for  answer  she  pleads  a  general  denial.-  From  u 
judgment  in  favor  of  the  defendant,  dismissing  the  action,  the  plaintifb 
appealed. 

To  succeed  in  such  a  suit  tbe  plaintiffo  should  adduce  the  strongest 
IHXMf,  which,  we  agree  with  the  district  Judge,  they  failed  to  do.  They 
make  grave  chaises  of  fraud,  involving  the  crime  of  perjury,  against 
Uieir  deceased  father,  while  they  have  furnished  evidence  only  of  his  own 
admissions  and  doctarations  made  to  single  individuals,  which  are  justly 
deemed  the  weakest  kind  of  eWdence,  The  will  which  it  is  alleged  he 
made  tor  the  purpose  of  compensating  the  plaintiffs  contains  no  intrinsic 
evidence  ot  such  purpose,  other  than  the  quantum  given  to  them,  whitdi 
is  Dot  inconsistent  with  some  other  hypothesis,  while  the  record  presents 
■■^emu  judicial  proceedings  and  admissions,  including  a  sworn  statement 
of  the  mother's  estate,  on  the  part  ol  the  father,  which  are  wholly  irrec- 
(mcil^le  with  the  theory  of  the  plaintiQa,  and  which  can  not  be  over- 
come by  the  isolated  declarations  and  the  presumptions  reUcd  on  by 
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would  have  been  entitled  to  notice  ot  a  new  rule,  and  the  eoae  ahoiiW 
therefore  be  remanded  that  the  rule  may  be  regularly  heard."  But  a 
majority  ol  the  court  think  that  the  authority  quoted  refers  to  and  gov- 
erns proceedings  in  the  courts  of  this  city  alone,  where,  by  rules  of  court 
notice  of  trial  Is  required,  and  not  to  proceedings  in  the  courts  in  the 
country,  where  notice  of  trial  is  not  shown  to  be  necessary  by  any  rule 
of  court. 

If  the  proceedings  had  been  instituted  at  a  regular  term  of  the  court, 
and  it  Oolding  had  been  properly  cited,  and  issue  had  been  joined  with 
him,  I  would  share  in  this  opinion;  but  as  the  proceedings  were  not  in- 
stitutad  at  the  regular  term,  as  no  action  whatever  was  taken  on  the 
rule,  and  when  fixed  and  subsequently  tried,  without  notice  aod  without 
a  joinder  of  issue,  I  think  that,  as  to  him,  it  should  be  remanded.  I 
drew  up  the  decree,  however,  in  accordance  with  the  views  of  the 
majority. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment  ol 
the  district  court  be  amended  so  as  to  reduce  the  amount  of  the  judg- 
ment to  $2029  63,  with  interest  as  therein  stated,  and  that  as  thus 
amended  the  judgment  bn-  affirmed;  the  costs  ot  the  district  court  to  be 
paid  by  the  defendants,  those  of  this  court  to  be  paid  by  the  nppelloe. 

Rehearing  i-etuaed. 


A.  A.  Masdal  vh.  Heirs  of  Peter  C.  M.indal. 

To  Buet'CBd  in  Hueb  a  suit  the  plnintilTa  aliould  adrtiii-e  the  atrontrost  pcoor.  'ivhi<'h 
thpy  fttilpd  to  do.  Tlioy  mako  gravo  ebarees  of  fmud.  iuvolvloK  the  crime  ot 
penury,  aRAlDBt  tiiob  deceH.t(^  fathur,  while  they  hnve  turDisbed  evidence  ODiy 
oF  his  admlsHJons  auddedanUlons  madetoslnKle  Individtials,  which  are  justli 
doemod  tho  wuukeet  kind  ot  evidence.  The  will  which  he  Is  ollcsed  to  have  mado 
for  the  purpose  ot  compensatinit  the  plalntiflB  contulas  no  iatrinslc  evidenca  of 
aueh  puri)Ose  other  than  the  auontum  iciven  to  them,  which  is  aot  iaoonsiBt^t 
with  aonie  other  hypolheaia.  while  the  record  preBnnta  solomn  judii'lal  protfeed- 
ioes  and  admleaiona.  Includlne  a  aworn  statement  ot  the  mother's  estate,  on  the 
part  ol  the  father,  which  are  irrocoDcilablo  wiUi  tho  theory  of  the  plalntitTa,  and 
which  can  not  be  overcome  by  the  Isolutod  dpclai-atlous  nnd  the  ureaumptiona 
relied  on  by  them. 

Fraud  must  be  proved:  it  oan  not  he  presumed.  The  delicate,  sacred relattoD  of 
parent  nnd  children  ahould  impoao  upon  the  latter  tho  greatest  caution  in  asaail- 
luR  tho  honor  of  the  former,  and  deter  them  from  the  attempt,  aniens  they  have 
the  positive  proof  at  hand  to  auatalu  them  and  are  Impelled  thereto  by  tho  atero 
bobesis  ot  juBtice. 

APPEAL  from  the  Second  District  Court,  parish  of  Orleans.    TiBnot, 
J.    Bomor  &  Befiedicf,  for  plaintiflb  and  appellant*.    H.  JT.  Ogden, 
for  defendants  and  appellees. 
Howell,  J.    The  plaintiff  Instituted  a  suit  for  the  partition  between 
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himself,  his  two  brothera  of  the  full  blood,  and  a  brother  and  Bister  ol 
the  half  blood,  of  all  the  property  embraced  in  the  inventory  of  their 
deceased  father's  Bucceesiou.  The  partition  was  ordered,  and  subee- 
qaently  this  plaiatitT  and  his  two  brothera  of  full  blood,  represented  by 
their  tutor,  filed  a  petition  alleging  that  their  father,  In  the  proceeding  to 
iareotory  the  property  belonging  to  the  community  which  existed  be- 
tween him  and  their  mother,  his  flrat  wife,  vrongfully  and  fraudulently 
omitted  from  said  inventory  a  very  large  portion  of  said  oommunlty 
property,  which  they  believe  to  have  consisted  of  money,  stocks,  bonds, 
sad  other  evidences  of  debt  readily  converted  into  money,  with  the  de- 
sign and  tor  the  purpose  of  protecting  his  real  estate  from  the  mortgage 
cmited  by  law  in  their  favor ;  that  alter  closing  the  succession  of  their 
[Dother  and  after  his  second  marriage  their  father  admitted  and  ex- 
pressly declared  that  he  had  bo  acted,  and  made  his  will  bequeathing  to 
them  all  the  dispoB^le  portion  of  his  property  in  order  to  make  up  to 
them,  in  some  part,  the  money  and  property  which  he  had  fraudulently 
withheld  from  the  first  community ;  and  they  prayed  that  they  be  de- 
dared  owners  of  one  half  of  all  the  property  standing  in  t^e  name  of 
thai  father  at  the  date  of  his  death,  as  the  sole  heirs  of  their  mother, 
and  that  the  other  half  be  divided  equally  between  the  children  of  both 


UiB.  Barlow,  tutrix  of  her  two  Mandal  children,  excepted  that  the 
daim  of  plaintlfls,  if  it  ever  existed,  has  been  concluded  and  lost  by  the 
various  judgments  rendered  in  the  matter  of  the  succeBsiou  of  Peter  C. 
MantJal,  in  the  matter  of  the  succession  of  Emma  Oreen,  first  wife  of 
P.  C.  Mandal,  and  In  the  partition  suit  Instituted  by  A.  A.  Itlandal,  one  of 
those  petitioners,  from  which  no  appeal  has  been  taken,  and  thus  forming 
res  JKdirnfn.  And  for  answer  she  pleads  a  general  denial.-  From  a 
judgment  in  favor  of  the  defendant,  dismissing  the  action,  the  plaintifis 
appealed. 

To  succeed  in  such  a  suit  tfae  plaintifb  should  adduce  the  strongest 
proof,  which,  we  agree  with  the  district  Judge,  they  failed  to  do.  They 
make  grave  chaises  of  fraud,  involving  the  crime  of  perjury,  against 
their  deceased  father,  while  they  have  furnished  evidence  only  of  his  own 
admissions  and  declarations  made  to  single  individuale,  which  are  Justly 
deemed  the  weakest  kind  of  evidence.  The  will  which  it  is  alleged  he 
made  for  the  purpose  of  compensating  the  plalntiffo  contains  no  intrinsic 
evidence  of  such  purpose,  other  than  the  quantum  given  to  them,  which 
is  not  laconsistent  with  some  other  hypothesis,  while  the  record  presents 
solemn  Judicial  proceedings  and  admisaions,  including  a  sworn  statement 
ol  the  mother's  estate,  on  the  part  of  the  father,  which  are  wholly  irrec- 
ondlable  with  the  theory  of  the  pl^ntifb,  and  which  can  not  be  over- 
come by  the  isolated  declarations  and  the  presumptions  relied  on  by 
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them.  Fraud  must  be  proven;  It  c&a  not  be  presumed.  The  delicate, 
sacred  relation  of  patent  and  children  should  impose  upon  the  latter  the 
greatest  caution  in  assailing  the  honor  of  the  former,  and  detM'  them 
from  the  attempt,  unless  they  have  the  positive  proof  at  hand  to  sustala 
them  and  are  impeUed  thereto  by  the  stern  behests  of  justice. 
Judgment  affirmed. 


Felix  Braitd  vs.  the  Tows  of  Donaldsokville. 

In  iMl  tbo  General  Assemblr  paaeod  act  No.  W,  authortelnti:  the  maior  aDdP»le<A- 

men  ot  the  town  o(  Donaldson vi lie,  parteh  of  ABcenslon.  to  Issue  boade  for  such 
sums,  not  exceedInK  twenty-flvo  tbouaand  dollars,  as  in  tholr  iudcmeDt  miKht 
be  required  tor  tbe  Interest  ot  said  toirn. 

Under  tbis  suthorlty.  In  1866.  tbe  town  at  DonaldHoavllle  UQder(«ok  to  settle  with  all 
lie  creditors  by  lasulng-  to  them  consolidated  bonds  amouDtioK  In  the  acTKreKBte 
to  less  than  twdnty-flve  thousand  dollars,  payable  ten  yenre  ntter  date,  boarlnr 
eicht  per  cent  Interest,  payable  annually. 

The  Interest  on  these  bonds  was  paid  punctually  till  April,  1871.  tlubeequcntly.  tho 
corporation  rofuaed  to  pay  the  Interest  m  it  accrued,  and  it  passed  an  ordinance 
repudlatlns  tbe  bonded  debt.  Thereupon  the  plalntiCt.  bolder  ot  someot  tbeae- 
boods,  sues  tbe  defendant  for  the  pnyment  of  the  interest  and  oapltal  repre- 
sented by  these  bonds. 

Tbe  c  .rporatlon  had  andoubtedly  Rutborlty  to  Isane  the  bonds  in  riuestion.  and  It 
falls  to  show  any  want  or  failure  of  consideration  or  any  other  valid  defense.  It 
was  anxious  to  settle  with  Its  creditora  and  procure  a  Ions  term  of  years  for 
paying  the  debts  It  considered  it  then  owed. 

CorpOTHtl'ins.  like  natural  persons,  should  be  honest.  In  the  ease  M  bar  tbe  Inwn  of 
Donaldsnnvllle  had  authority  in  1)IB6  to  settle  with  plaintiff  or  the  party  to  whom 
these  bonds  were  Iseued.  Whatever  defense  there  wa^  to  the  claim.  It  was  pre- 
sumably known  at  the  time  ot  tho  settlement. 

If  there  was  not  then  a  valid  losal  obllKalion.  there  was  at  least  a  moral  obligation,. 
which  was  a  Rood  consideration  tor  the  bonds.  If  there  was  no  other  considora- 
tioD,  the  delay  ot  tea  years  was  a  leoal  consideration  tor  tbe  compromise  In 
isee  under  which  the  bonda  in  Question  were  issued. 

Tboretusal  topay  the  Interest  which  was  due  in  April.  1371.  and  April.  IKTS.  and  the 
ordlnonee  of  repudiation,  did  not  cause  the  whole  debt  to  become  dne,  and. 
thoreforo.  In  Hay.  tBTS.  when4hlB  suit  nnn  Instituted,  plaintir  hod  not  the  -rUrht 
to  demand  payment  of  the  bonds  which  were  ieaued  on  tho  third  of  April.  ifM, 
and  payable  ten  years  after  dote. 

Theholderot  a  debt  osalnst  a  corporation  has  nosreatcrilBbt  than  if  the  maker^ 
were  a  natural  person.  Tbe  declaration  of  a  natural  i>urson  to  the  ettoct  that  he 
repudiates  his  obliicntion  will  not  cause  that  obliKotlon  to  mature  l>erore  tho 
lime  speclHed  in  the  contract.  Plaintiff  is  therefore  only  entilkd  to  the  intei- 
est  accrued. 

APPEAL  from  the  Fourth  Judicial  District  Court,  parish  of  Ascenaion. 
Flagij,  J.    M.  y.  &  Wm.  Sinix,  for  plaintiff  and  appellant    y%pho>h  £■ 
P^igh,  for  defendant  and  appellee. 

Wn-y,  J.  In  1861  the  General  Assembly  pa^ed  act  No.  68,'which  pro- 
vides "  that  the  mayor  and  board  of  selectmen  of  the  town  ol  Don&ld- 
eonville,  parish. of  Ascension,  be  and  they  are  hereby  authorized  to  lasuO' 
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bonde  ot  said  town  for  such  sums,  not  exceeding  twenty-five  thousand 
doUare,  as  in  their  Judgment  may  be  required  tor  the  intereet  of  sd.d 
torn."  Under  this  authority  in  1866  the  town  of  DonaldsonTille  under- 
took to  settle  with  all  its  creditors  by  iasuing  to  them  consolidated  bonds 
Binoimting  in  the  aggregate  to  loss  than  twenty-five  thousand  dollars, 
payable  ten  years  after  date,  bearing  eight  per  cent  interest,  payable 
aoQually. 

The  interest  on  these  bonds  was  paid  puDctuaUy  till  April,  1671.  Sub- 
Mquently,  the  corporation  refused  to  pay  the  Interest  aa  it  accrued,  and 
it  passed  an  ordinance  repudiating  the  bonded  debt.  Thereupon  plaintiff, 
the  holder  ot  aixteen  of  'these  consolidated  bonds  of  one  hundred  dollars 
each,  brought  suit  to  recover  one  hundred  and  twenty-eight  dollars,  the 
amount  ot  interest  due  on  the  third  of  April,  1872,  and  one  hundred  and 
twenty-eight  dollars,  the  amount  ot  intereet  due  on  the  third  of  April, 
I8T3,  aad  allying  that  by  default  in  paying  the  Interest  uid  by  the  or- 
dinance  repudiating  the  debt,  the  whole  amount  of  the  principal  ot  said 
bonded  debt  became  due  and  exigible,  and  therefore  he  prayed  judgment 
(or  sixteen  hundred  dollara,  with  eight  per  cent  interest  thereon  from  the 
third  of  April,  1873  ;  he  also  prayed  that  a  tax  be  ordered  bo  be  assessed 
md  collected  to  pay  the  amoimt  of  the  judgment.  The  court  rejected 
the  demand  ot  plalntitl^  and  he  appeals. 

Haoy  interestiDg  qneetious  are  discussed  In  the  brief  filed  by  the 
learned  counsel  ot  defendant;  but  to  us  the  questions  Involved  in  this 
cODtroversy  appear  to  be  exceedingly  simple. 

Eirst— Had  the  corporation  authority  to  Issue  the  bonds  in  suit  ? 

That  is  answered  by  the  language  ot  act  sixty-nine  ot  1861,  under 
whioh  tiiey  were  issued.  Undoubtedly  the  corporation  had  authority  to 
laene  the  bonds. 

'  Second — Has  the  defendant  shown  want  or  fiuluro  of  consideration  of 
any  other  valid  defense  ? 

Ve  think  not.  The  corporation  in  1866  was  anxious  to  settle  with  its 
creditors  and  procure  a  long  term  of  years  for  paying  the  debts  it  con- 
sidered it  then  owed.  Plaintiff  says  that  his  debt  was  for  money  loaned 
to  the  corporation  and  whioh  it  used  in  paying  its  debts  for  works  of 
public  improvement.  Defendant  says  that  tlie  writing  or  ovidenceof  the 
debt  which  was  taken  up  In  exchange  for  the  consolidated  bonds  was  not 
soch  as  to  bind  the  corporation.  Grant  it.  If  the  corporation  used  the 
money,  or  received  consideration  for  the  debt  owing  plaintiff,  it  had  au- 
thority to  give  him  in  1866  consolidated  bonds  in  evidence  thereot  It 
not  only  had  authority,  but  it  was  the  duty  of  the  corporation  to  pay  its 
honest  debts,  however  invalid  the  writingor  instrument  evidencing  them, 
and  whatever  technical  defense  there  might  be  to  the  same. 

Corporations,  lilcc  natuml  persons,  should  be  houcst. 
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In  the  case  at  bar  the  towa  of  Donaldson  vllle  had  authority  io  1866  to 
settle  with  plaintiff,  or  the  party  to  whom  these  bonds  were  issued.  What- 
ever defense  there  was  to  the  claim,  it  was  presumably  known  at  the 
time  of  the  aetUemont  If  there  was  not  then  a  vi^id  legal  obligation, 
there  waa  at  least  a  moral  obligation,  which  was  a  good  eon^deratioD  for 
the  bonds.  If  there  waa  no  other  consideration,  the  delay  of  ten  years 
waa  a  legal  conaiderotion  for  tlie  compromise  of  1866,  under  which  the 
bonds  were  issued. 

We  are  unable  to  agree  ^vlth  the  learned  counsel  for  plaintifT  ttiat  the 
refusal  to  pay  the  interest  which  was  due  in  April,  1872,  and  April,  1873, 
and  the  ordinance  of  repudiation  caused  the  whole  debt  to  become  due, 
and  therefore  in  May,  1873,  when  this  suit  was  filed,  he  had  the  right  to 
demand  payment  of  the  bonds.  The  bonds  were  Issued  on  the  third  of 
April,  1866,  and  made  payable  ten  years  after  date. 

The  holder  of  a  debt  against  a  corporation  has  no  greater  right  than 
if  the  maker  were  a  natural  person.  The  declaration  of  a  natural  peraon 
to  the  effect  that  he  repudiates  his  obligation  will  not  cause  that  obliga- 
tion to  mature  before  the  time  specified  in  the  contract  FlaintitT  is 
therefore  only  entitled  to  judgment  for  the  amount  due  at  the  time  the 
suit  waa  filed,  to  wit :  two  hundred  and  fifty-six  dollars,  the  amount  of 
fntoreat  due  on  the  third  ot  April,  1872,  and  the  third  of  Aptil,  1878.  In 
the  ordinance  authorizing  the  issue  of  these  consolidated  bonds,  the 
council  of  the  town  of  Donaldsonville  passed  a  resolution  levying  a  tax 
of  one  thouaand  dollars  annually  on  "  all  tho  real  estate  of  the  corpora- 
tion of  the  town  of  Donaliisonville,  and  that  the  same  be  set  aside  ti> 
forma  sinking  fund  to  pay  the  said  consolidated  debt*" 

As  the  legality  of  this  ordinance  is  not  questioned  in  the  elaborate 
brief  filed  by  defendants'  counsel,  it  muat  be  enforead,  and  the  amount 
due  plaintiff  aa  fixed  herein  must  be  paiit  ouf  of  the  funds  arising  frOTi 
the  enforcement  thereof. 

It  Is  therefore  ordered  that  the  Judgment  appealed  from  be  annulled, 
and  that  plaintiff  recover  of  defendant  two  hundred  and  flfty-six  dollars, 
with  five  percent  on  one  hundred  and  twenty-eight  dollars  thereof  from 
the  third  of  April,  1872,  and  like  interest  on  the  balance  from  the  tWrd 
of  April.  1873,  and  costs  of  both  courts  ;  and  it  is  ordered  thot  the  de- 
mand of  plaintiff  for  the  amoimt  of  the  bonds  in  suit  bo  dismissed  as  of 
nonsuit  It  is  further  ordered  that  the  tax-collector  proeeed  forthwith 
to  collect  the  special  tax  of  one  thotisnnd  dollars  levied  by  ordinance  ot 
the  twentieth  of  March,  180«,  on  the  rolls  of  1871  and  1872.  and  out  of 
the  proceeds  satisfy  the  judgment  herein  rendered,  and  the  balance  turn 
over  to  the  treasTircr  of  said  corporation  to  be  applied  aei-ording  to  the 
provision  of  said  ordinance  ot  the  town  of  Dnnaldsonrille. 

Eeh  earing  retusod. 


r 
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William  BEtD  Uills  vs.  Eugene  Waggaman,  Sherife',  et  al. 


Fl*intlff,  defGndant  in  tbc  oxeoutorr  proceedinKS  in  tbe  cose  of  Aicelaato  va.  Hills, 
pnjoined  the  shprttT  and  snld  Afcelasto  from  executine  a  sherifTs  deed  for  thi' 
propertyBaldlnSBld  suit  sndpattinKtbelaUerin  poaaesslon  Bsadjudlcatee.on 
Uie  ([round  that  (he  bid  did  ont  exceed  the  laoTtBBtce*  and  prlvileses  resting  on 
said  property  and  havlnK  Dreference  over  the  morl«a«e  of  the  aeliin«  cri'dltor. 

ThfetJdence  in  the  record  shows  that  the  mortzage  and  priviloirett.  ini^ludlDg  thn 
Interest  snd  jienaltieB  accrued  on  the  taxes,  tioth  city  and  State,  eioeeded  the  bid 
of  Iha  purehaatr  by  less  thtin  two  hundred  dotlars-^he  bid  balnic  two  thousand 
dollars  and  the  said  InEumbrHncea  loss  than  twenty-two  hundred  dollars.  But 
il  is  shown  that  the  purahaeer,  a  few  days  alter  the  sale,  paid thoeltytAies, 
UDOUDtlDK  to  le7S.  The  question  is.  can  the  purchaser  avail  himself  of  the  Sum 
paid  by  him  to  the  city,  or  muHt  the  case  be  dwided  upon  the  taela  aa  thown  to 
haieeilflledontheday  of  nale,  eihibitlas  adeSolt  ot  tin  si.  i 

The  eettlflcate  of  mortKiuice  did  not  specify  the  interest  and  penalties  on  tbe  unpaid  I 

tsx«8.  and  the  amount  In  Raid  ccrtlncate  did  not  appear  to  correspond  exactly  I 

with  the  amounts  in  the  Btat?tnnnt8  embracml   In  the  settlement.    Yet  the  law  I 

impMed  both  interest  and  penalties.    Under  the  circumstances  ot  this  case  the  I 

plaintiff  has  no  leg-al  cause  to  defeat  the  sale.    Ha  Is  not  injured,  as  the  claims  i 

bearlnB  privileKo  are  extinKulshed.  i 

As  presented  by  both  parties,  the  Incumbmnces.  as  oontalned  In  tbe  eertiSiMte,  aro  I 

lees  than  the  bid,  and  it  is  only  by  adding  the  Interest  and  penalties  that  they 
arc  made  to  exceed  It.  Under  such  a  state  of  fads,  the  purchaser  fs  entitled  to 
the  beneflt  of  the  payments  made  by  him.  and  tbe  sale  ia  a  good  one  as  to  the 
debtor  in  execution. 

APPEAL  (rom  the  Sixth  District  Court,  parish  of  Orleans.  Soriicier,  J. 
IU(V  £-  Whiialer,  tot  plaintiff  and  appellant.    Btibert  <}.  Dugiu',  lor  I 

Agelaato,  defendant  and  appellee.  i 

Howell,  J.  W.  R  Mills,  defendant  in  the  executory  proceedings  in  the  I 

case  of  A.  M.  Agelasto  vs.  W.  B.  Mills,  enjoined  the  sherilT  and  atdd  i 

Agelosto  from  executing  a  sherifTs  deed  for  the  property  sold  in  said 
suit  on  the  sixth  of  February,  1875,  and  from  putting  the  latter  in 
possession  as  ad judicatee,  on  the  ground  that  the  bid  did  not  exceed  the 
mortgage  and  privileges  resting  on  said  property  and  having  preference 
over  the  mortg^re  of  the  seizing  creditor.  The  defendant,  Agelaeto, 
eicepted  to  the  petition,  moved  to  ilissolve  the  injun['ti()n,  and  answered 
OD  the  grounds  substantially  that  plaintiff  shows  no  cause  of  action,  the 
iojunction  bond  and  surety  are  not  in  aecordance  with  law,  and  the  facts 
alleged  are  untrue. 

The  evidence  in  the  record  shows  that  the  mortgage  and  privileges,  in- 
dudiug  the  interest  and  penalties  accrued  on  the  taxes,  both  city  and 
Slate,  exceeded  the  bid  ot  the  purchaser  by  less  than  two  hundred  dol- 
lars, the  bid  being  two  thousand  dollars  and  the  said  incumbrances  less 
llian  twenty-two  hundred  dollars;  but  it  is  shown  that  the  purchaser,  a 
tew  days  after  the  sale,  paid  the  city  tases,  amounting  to  six  hundred 
and  seventy-five  dollars,  with  the  sum  of  four  hundred  dollars  expended 
in  cash  wid  city  B:>rip  or  warrants  receivable  for  taxes.    The  ranking 
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mortgage  ($615)  and  the  3tat«  taxes,  penalUoe,  etc.,  (S827  32)  amoont  b> 
91442  32;  and  the  question  presented  by  plalotUTs  counsel  is,  can  the 
purchaser  avail  himself  of  the  sum  paid  by  him  to  the  tdty,  or  must  the 
case  be  decided  upon  the  foots  as  they  are  ahown  to  have  existed  on  the 
day  of  «ale,  showing  a  deficit  ot  «117  32. 

It  should  be  remarked  that  the  certificate  ot  mortgages  did  not  specify 
the  iatercet  and  pecalties  on  the  unpaid  taxes,  and  that  the  amounts  in 
said  coi'tiflcatc  do  not  appear  to  correspond  exactly  with  the  amouuta  in 
the  statements  embraced  in  the  settlement;  yet  the  law  imposed  botli 
Interest  and  penalties.  Wo  think,  under  the  circumstances  of  this  case, 
the  plaintiff  has  no  l^al  cause  to  defeat  the  sale.  He  is  not  injured,  as 
the  claims  bearing  the  privil^e  are  extinguished.  And  it  is  not  clear 
that  the  incumbrances  wliioh  had  preference  over  the  claim  ot  the  pur- 
chaser were  made  by  the  certificate  of  mortgagee  to  appear  greater  than 
the  bid.  As  presoDtfid  by  both  parties  these  incumbraaoes,  as  contained 
in  the  certificate,  were  lees  than  the  bid,  and  it  is  only  by  adding  the 
interest  and  penalties  that  they  are  made  to  exceed  it.  Under  such  a 
state  ot  facts,  we  think  the  purdiaser  is  entitled  to  the  benefit  ot  the 
payments  made  by  him,  and  that  the  sale  is  a  good  one  as  to  the  debtor 
in  the  execution. 

Judgment  affirmed. 

Rehearing  I'efused. 


Bdccession  of  Anais  Plautbiiones,  Wife  of  Lovel  Ledoux.    Opposmos 
TO  Final  Tableau  and  Rule  fok  Additional  SECUBnr. 

Hra.  Anna  Ledoui,  (cstamontory  eieoutrlx  of  Amaron  Ledoui.  betos  a  creditor  c>l 
the  commaDlty  wblob  oiiBted  between  the  docc^ed.  Anais  Flantavlsnee,  and 
her  husbnad,  nnd  Ihla  auccession  consistintt  only  ot  community  property,  her 
claim  wOH  properly  placed  on  theaooount. 

Tlie  sureties  on  the  bond  of  the  odmiDistrator  are  shown  to  be  Insutnoieiit.  The 
rule  reaiitrtDeaddltionnl  security  oa  the  bond  of  the  administrator  should  t>e 
Dinde  absolute. 

Thechlldrenof  thedeceaaedareher  heirs,  and  thay  are  In, no  sense  morteaare>?rod- 
itorsot  this  succossion ;  their  mother  owed  them  notlil!«;  by  auoceaelon  they 
succeeded  to  her  rlffhts.  Whatever  L'lalma  they  have  attalnst  tboir  lather  on  ae- 
eountof  paraphernal  funds  ol  their  mother  disposod  ot  by  him  they  ean  not 
aetupin  this  settlement  of  tboauccesHioa  of  their  mother. 

As  the  heirs  hsve  not  renounoed  the  communlly,  thoy  can  not  eompete  with  a  cred- 
itor of  community  for  the  funds  In  question,  nor  will  tbey  be  permitted  to  set 
up  In  thia  controversy  their  mortj^oKo  riiihtB  aealast  their  father  on  account  of 
paraplierool  funds  due  by  him  to  their  mother. 

Am  the  account  llled  only  Includes  part,  ot  the  assets  ot  the  suecassloa.  the  court  a 
'pia  manltestly  erred  in  accepting  it  as  a  flnol  account  and  ordeilnR  the  admin- 
istrator to  l>e  discharged  from  further  duty, 

APPEAL  from  the  Parish  Court,  parish  of  Pointe  Coupee.  Bonacliand 
J.   Eilicard  PliillijMt  and  Robert  Montgomenj,  for  plalntiif  on  rule  and 
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sppellaDt  Yoist  £  Harris,  tor  the  admiuiatrator,  appellee.  A.  L.  Malum- 
iteau,  for  the  emancipated  minor  helre  of  the  deceased  Aitals  Planter 
Tlgnes. 

Wn-r,  J.  Hra.  Anais  WaaABvigaeB,  wife  of  Ixrrei  Ledoux,  died  in 
April,  1666,  leKving  a  BDcoesalon  consiating  of  community  property  upon 
■hk4i  her  aurviving  huabmid  udminiatered. 

Mrs.  Anna  Ledovuc,  teataraentary  executrix  of  Amaron  Ledoux,  shown 
to  be  a  creditor  for  eleven  hundred  dollars  of  the  community  which 
existed  between  Hrs.  Anale  Flontevjgoee  and  Lovel  Ledoux,  took  a  rule 
DpoQ  the  administrator  ot  thte  succession  requiring  him  to  ^ve  addi- 
tional secnrHy,  the  sureties  on  his  bond  not  being  eolTent  or  suCRdent 
to  secure  the  said  bond. 

She  also  opposed  the  final  account  rendered  by  this  administrator  be- 
cause it  was  incomplete,  only  a  small  part  of  the  aaaets  of  the  sucoeseioQ 
being  placed  thereon;  also  because  Jules,  Aristide,  and  Estelle  Ledoux, 
hetiB  of  the  deceased,  are  improperly  placed  on  said  account  as  mort- 
gage creditors. 

Subsequently,  these  heirs  also  filed  an  opposition,  denying  that  Mrs. 
Anna  Ledoux,  testamentary  executrix  of  Amaron  Ledoux,  is  a  creditor 
ot  the  community  which  existed  between  their  mother  and  father,  and 
Ih^  prayed  that  this  claim  be  stricken  from  the  account 

The  various  issues  were  cumulated  and  tried  together.  The  court 
gare  judgment  dismissing  the  rule  tor  additional  security,  also  the  op- 
positioD  ot  Mrs.  Anna  Ledoux,  testamentary  executrix,  and  homolo- 
gating the  final  account  of  the  administrator,  ordered  bis  bond  to  be 
tanceled,  and  that  he  be  discharged  from  his  trust. 

From  this  judgment  Mrs.  Anna  Ledoux,  testamentary  executrix,  lias 
appealed. 

The  proceedings  are  quite  irregular;  but  as  it  is  the  interest  of  all 
parties  that  the  litigation  should  be  settled  without  additional  expense 
and  delay,  we  will  consider  the  issues  involved  in  this  controversy  and 
decide  them. 

The  evidence  satisfies  us  that  Mrs.  Anna  Ledoux,  testamentary  execu- 
trix of  Amaron  Ledoux,  is  a  creditor  of  the  community  which  existed 
between  the  deceased  and  her  husband,  Lovel  Ledoux,  for  eleven  hun- 
dred dollars;  and  as  this  succession  consists  only  of  community  prop- 
erty, this  claim  was  properly  placed  on  the  account.  The  sureties  on  the 
bond  ot  the  admioistrator  for  twelve  thousand  dollars  are  shown  to  bo 
insufflclenL  The  rule  re<iuiring  additional  security  on  the  bond  of  the 
administrator  should  be  made  absolute. 

The  children  of  the  deceased  are  her  heirs,  and  they  are  In  no  sense 
mortgage  creditors  of  this  suecosslon;  their  mother  owed  them  nothing; 
hysuecesslon  they  succeeded  to  her  rights.    Whatever  claims  th*y  have 
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against  their  f&ther  on  acooimt  ot  paraphernal  funds  of  their  mother 
dlspofied  of  by  him  they  can  not  set  up  in  this  settlement  of  the  suc- 
cession of  their  mother.  As  they  hare  not  renounced  the  commuiiitT, 
these  heirs  can  not  compete  witti  a  creditor  of  community  for  the  funds 
in  qnestioD.noT  will  they  be  permitted  to  set  up  In  this  controversy  their 
mortga^  rights  against  theh*  father  on  account  of  paraphernal  funds 
due  by  him  to  their  mother. 

Ab  the  account  filed  only  Includes  part  of  the  assets  of  the  suooeaaloD, 
the  court  manifestly  erred  In  accepting  it  as  a  final  account  and  order- 
ing the  administrator  to  be  discharged  from  further  duty. 

It  is  therefore  ordered  that  the  judgment  appealed  trom  be  aoDuUed, 
and  it  is  decreed  that  Mrs.  Anna  Ledoux,  testamentary  executrix,  be 
recogoized  as  a  creditor,  as  stated  in  the  account;  tliat  the  rule  taken  for 
additional  security  be  made  absolute;  that  tjie  claims  of  Jules,  Aristide, 
and  EsteUe  Ledoux,  as  mortgage  creditors,  be  striclcea  from  the  account; 
that  the  account  of  the  administrator  be  disallowed,  and  that  he  render 
a  full  and  complete  account  of  all  the  property  placed  under  his  admin- 
istration within  ninety  days  after  this  judgment  becomes  finaL  It  is 
further  ordered  that  appellees  pay  costs  of  both  courts. 

No.  6955. 

Si-i^'EssiON  or  William  N.  Uerceb. 

When  poBterior  tpHtampnfs  lio  not  eipreseiy  revoko  orlor  ones,  they  must  nil  be  eio- 
cutcd.  unlcBs  thp  iBHt  tacitly  rpTokn  th«  Drat :  but  la  the  latter  rase  the  iHst  pr«- 
vall.slncotbo  tEStmneut  isesBentiBJlytheeiprcMioaor  tbeUHt  will  of  thb  te«- 

The  doctrlae  tbat  bi'cnuBO  the  first  will  ot  tho  testator  Is  not  eitpressl;  and  un(!Oti- 
ditlonally  rovokedbytho  toatatorin  thesecoDd  will  therefore  the  flrstwlU  in  its 
entirety  remalna  lu  full  fort-a  is  not  touBble,  (or  by  the  provisioua  ot  artiele  IBUl 
of  the  Civil  Code  wills  iLri:  rt'voked  taoltiy  as  well  aa  cipreuily. 

Tacit  reyocaCioD  rOBulta  Icom  aoine  other  dispositioii  ol  the  testator  or  Irom  sonar 
.  act  whlchsuppoeosaohiuiKe  of  will.  When.  tbereFore,  by  the  flrst  will  in  the 
i-ase  before  thiB  court  the  testator  TOnatltutod  Celestioe  Evistis  leualee  for  one 
thousand  pounds  and  by  (he  second  a  IcKBtoe  tor  five  hundred  poiindB.  there 
waa  a  tacit  revocation.  There  nna  a  confllction  between  the  provleiODS  of  the 
two  wills  in  resard  to  the  amount  ot  the  legacy,  the  provision  at  the  last  will 
showioKtbc  intention  to  bestow  upon  (he  legatee  flye  hundred  poands  and  not 
one  thousand  pounds. 

In  the  cases  of  Mrs.  Ximino  and  the  minor.  Anna  Xlmino.  and  the  two  asylums,  no 
<?hanKe  was  made  io  the  Icnatiea  by  the  last  will.  This  shown  only  Iho  intention 
ol  the  testator  repfated  In  the  second  will  that  tlioso  leitatees  should  receive  thp 
lofcaclea  granted  by  the  first  will. 

Upon  no  sound  principle  ot  reasoning  can  it  be  maintained  (hat  when  anterior  or 
prticuding  test  amen  ts  are  not  expressly  nnd  entirely  revoked  by  subeequent  on  v« 
all  the  provisions  of  all  the  testamenta  have  elteoC.  and  that  in  sueb  rnnrn  there 
is  aeumulntjon  ot  1  tie  lesacies  contended  tor  by  the  opponents  In  this  case. 

APPEAL  from  the  Second  District  Court,  parish  of  Orleuis.     lUsot,  J. 
J.  B.  Eitstif  d-  Lazarus,  for  Cetestine  Euetis,  Antonio  de  XLmluo  and 
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wife,  and  Helen  GaminackdeXiii]iiio,oppoiieDte  and  appellaote.  Gharlee 
G.  Ogden,  tot  St  Mary  and  St.  Elizabetii  Ajsylums,  opponents  and  appel- 
laats.  T.  H.  ^nnedy  and  WiUiam  H.  Hunt,  for  Pierce  Butler,  executor 
and  universal  legatee,  appellee. 

Taliafebro,  J.  The  testator  lett  a  large  estate,  and,  baviag  no  toroed 
heJis,  disposed  of  the  wfaole  of  it  by  t«etamentary  dlspositione,  made  at 
diflerent  times,  in  the  forma  of  wills  and  codicils.  He  appointed  execu- 
tore,  The  oontroverey  in  this  case  has  arisen  from  a  disagreement  be- 
tween the  executors  In  regard  to  the  interpretation  of  the  provisions  of 
Uie  wills  and  codicils. 

The  account  of  Fierce  Butler,  one  of  the  executors,  was  hied  on  the 
flfteeoth  of  January,  1876,  that  of  Wilmer  Shields,  the  other  executor, 
WS8  filed  on  the  twenty-first  of  January,  1875,  and  on  the  eleventh  of 
February  following  was  homologated  so  far  as  not  opposed.  The  tableau 
of  Butler,  so  far  as  not  opposed,  was  homologated  on  the  second  of  Peb- 
raary,  1875.  The  tableau  of  Butler  is  opposed  by  Shields,  Celestino 
EuBti§,  and  Ellen  find  Anna  de  Ximino. 

The  executor  Shields  opposes  the  tableau  of  his  co-executor  in  this, 
that  he  is  thereon  placed  as  l^ateo  entitled  to  Ave  thousand  dollars, 
whereas  he  is  entitled  ^o  twenty  thousand  dollars;  that  he  is  further 
placed  on  the  t^leau  of  Butler  as  entitled  to  one  hundred  shares  of  the 
capital  stock  of  the  Gaslight  Company,  when  he  is  entitled  to  two  hun- 
dred shares  of  that  stock.  He  ail^^es,  further,  that  he  is  entitled,  under 
the  wills,  to  the  commissions  allowed  executors  by  law.  He  prays  that 
his  own  t^leau  he  homologated,  or  that  the  one  presented  by  his  co-ex- 
ecator  be  amended  so  as  to  conform  to  his  own,  and  so  as  to  allow  him 
twenty  thousand  dollars  instead  of  five  thousand  dollars,  and  two  hun- 
dred shares  of  stock  of  the  (Gaslight  Company  instead  of  one  hundred 

Ceiestine  Eustis  opposes  the  tableau  of  distribution  presented  by  Butler 
on  the  ground  that  she  is  set  down  on  his  tableau  as  a  It^fateo  for  twonty- 
flve  hundred  dollars,  whereas  by  the  various  teetaraentaiy  dispositions 
of  the  testator  she  is  entitled  to  fifteen  hundred  pounds  sterling  or  the 
equivalent  in  gold,  equal  to  seventy-five  hundred  dollars. 

fiieo  Cammack,  wife  of  Antonio  de  Ximino,  and  the  latter  as  guardian 
of  his  minor  child,  Anna  Ellen  de  Ximino,  oppose  the  tableau  of  Butler 
Ml  the  ground  that  the  wife  and  the  minor  are  each  placed  on  it  as  l«^- 
tee  for  twenty-flve  hundred  dollars,  whereas  by  the  various  wills  and 
TOdiciis  of  the  testator  they  are  entitled  to  five  thousand  dollars  each, 
OF  one  thousand  pounds  sterling. 

Stiields'  account  and  tableau  is  opposed  by  the  other  executor  on 
several  grounds,  the  chief  ground,  however,  being  that  by  an  erroneous 
InteipretatioD  he  has  r^arded  legacies  as  expressed  in  subsequent 
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BuoceMion  of  Hercer. 

teetamentaiy  dlepoeldono  jtiBt  as  they  were  in  former  dispotiUons  as  cu- 
mulative, and  entitling  the  legatees  to  larger  amounts  than  was  Intcaided 
by  the  testator;  the  executor,  Bu'ler,  contending  that  the  testator's  be- 
quests by  subsequent  acta  oT  last  will  are  mere  repetitions  of  bis  pur- 
pose where  the  former  dispositions  do  not  conflict  with  the  latter. 

Judgment  was  rendered  in  the  court  below  in  favor  of  theaccouQt  filed 
by  the  executor  Butler.  The  one  flled  by  the  other  executor.  Shields,  was 
rejected,  the  opposition  thereto  by  Butler  being  sustained,  and  an  order 
was  rendered  that  the  funds  of  the  succession  be  distributed  in  oou- 
(ormity  with  the  account  and  tableau  presented  by  the  executor  Butler. 

Appeals  were  taken  from  this  judgment  by  Celestine  Eustis,  Helen 
Cammack,  wife  of  Antonio  de  Ximino,  and  by  the  latter  as  natural  tutor 
of  his  minor  child,  Anna  Elieo  de  Ximino,  and  also  by  the  St  Marj-  Asy- 
lum and  the  St.  Elizabeth  Asylum,  interested  as  legatees. 
■  On  the  eleventh  of  April,  1866,  the  testator,  W.  Newton  Mercer,  exe- 
cuted a  will  declaring  that  "  I,  W.  Newton  Mercer,  of  Laurel  Hill,  in 
Adams  county,  Mississippi,  do  make  and  declare  tXiiS  my  last  will  and 
testament,  revoking  all  other  wiUe  and  codicils,  bequests,  or  legadee." 
He  executed  a  will  on  the  twenty  seventh  of  April,  1869,  in  which  be  de- 
clares as  follows:  "  I,  TS'.  Newton  Mercer,  form'erly  of  Laurel  Hill,  Mis- 
sissippi, but  now  of  New  Orleans,  in  Louisiana,  do  make  and  declare  this 
to  be  my  last  will  and  testament,  revoking  and  annulling  all  other  wills 
and  codicils  of  previous  dates  In  conflict  or  at  variance  with  it." 

Subsequently,  by  various  codicils  executed  at  different  times,  he  made 
a  few  changes  in  the  dispositions  expressed  in  his  last  will,  mode  some 
additional  bequests,  and  supplied  omissions  that  had  occurred  in  exe- 
cuting his  last  will  and  testament,  and,  in  a  few  instances,  added  explana- 
tions in  reference  to  his  purposes  and  intentJons. 

The  article  1698  of  our  Civil  Code  declares  th^t  "  posterior  testaments 
which  do  not  in  an  express  manner  revoke  the  prior  ones  annul  in  the 
latter  only  such  of  the  dispositions  there  contained  as  are  incompatible 
with  the  new  ones,  or  contrary  to  them,  or  entirely  differouL"  Tlus  arti- 
cle is  In  substance  the  same  as  article  1036  of  the  Napoleon  Code,  from 
which  it  is  derived. 

The  learning  and  research  of  the  counsel  representing  the  executor 
Butler  have  shown  ua  clearly  that  from  the  interpretation  given  to  this 
article  by  the  jurisprudence  of  France,  when  posterior  testamentB  do  not 
expressly  revoke  prior  ones  they  must  all  be-  executed,  unless  the  last 
tacitly  revoke  the  first;  but  that  in  the  latter  ease  the  last  prevail,  since 
the  testament  is  essentially  the  expression  of  the  last  will  of  the  testator. 
The  doctrine  that  because  the  first  will  of  the  testator  is  not  expressly 
and  unconditionally  revoked  by  the  testator  in  the  second  will  tber^ore 
the  first  will  in  iU  entirety  remains  hi  full  force,  is  not  tenable,  for  by  the 
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pronsioae  ot  utide  1691  ol  Uie  Civil  Code  wills  are  revoked  tacitly  as 
sell  as  eipressly.  Tadt  revocation  reaults  from  some  other  disposition 
of  the  testator,  or  Irom  some  act  which  aupposea  &  change  of  will.  WtMi, 
therefore,  by  the  flret  will,  in  the  case  before  us,  the  testator  constituted 
Celeetinu  Eustis  legatee  for  one  thousand  pounds,  and  by  the  second 
aiogatee  for  five  hundred  pounds,  there  was  a  tacit  revocation— there 
TRs  a  confliction  between  the  provisions  of  the  two  wills  in  regard  to  the 
unoiint  of  the  legacy;  the  provision  by  the  last  will  showing  the  inten- 
tion to  bestow  upon  the  legatee  Ave  hundred  pounds  and  not  one  thou- 
aand  pounds.  In  the  case  of  Mrs.  Ximino  and  the  minor  Anna  Ximino 
and  the  two  asylums,  no  change  was  made  in  the  legacies  by  the  last 
will  This  shows  only  the  will  of  the  testator  repeated  in  the  second 
irill  that  these  l^atees  should  recover  the  legacies  granted  by  the  first 
will.  Upon  no  sound  principle  of  reasoning  do  we  see,  mn  it  be  main- 
tuned  that  where  anterior  or  preceding  testaments  are  not  expressly  and 
entirely  revoked  by  subsequent  ones  all  the  provisions  of  all  the  testa- 
mente  have  effect,  and  that  in  such  cases  there  is  a  cumulation  of  the 
legsctes,  as  contended  for  by  the  opponents  in  this  case.  We  think  the 
case  clearly  with  the  executor  Butler,  and  approve  the  able  judgment  of 
the  court  a  qua. 

It  is  therefore  ordered  that  the  judgment  of  the  district  court  be  af- 
firmed with  costs. 

Rehearing  refused. 


D.iKiEL  &  James  D.  EnwAans  vs.  Edgar  Mabin. 

Tli«  propoeltloD  is  iDcoirect  that  ft  one  obtains  an  order  lor  a  suspensive  appeal 

and  tails  to  eu<iiDlet«  it  and  to  prosecute  it  he  can  not  afterward  take  a  devolu- 

II  OS e  abandons  an  aDueal  after  the  jurisdiction  ot  the  ap[>el late  eourt  has  attached 
ha  can  not  afterward  appeal,  but  a  (allure  to  complete  the  suspensive  appeal 
doea  not  preclude  the  party  rroni  talcloa  a  devolutive  appeal  within  the  year 
alter  the  judemcnt. 

In  this  ease,  the  surety  Klven  on  the  saspenaive  appeal  bond  bavins  been  declared 
not  Bood.  the  appellant  was  authorized  to  take  a  devolutive  appeal. 

Tlic  deFendant  is  a  resident  ol  the  parish  ot  Plaque  mi  nee.  and  should  have  been 
sued  at  his  domicile.  The  act  No.  N  ol  IBTS,  which  autborises  property  to  be  se- 
qneetered.  etc.  and  detendant  died  vrhere  the  property  to  be  se<|ueBtared,  etc.. 
is  fouad.  is  not  applicable  to  this  case.  This  suit  was  Instituted  in  mt,  long:  be- 
fore the  pasaaKe  ol  said  law.  and  can  not  be  affected  by  It.  The  court  did  not 
havejnriedlctlonot  the  cnac  when  It  was  filed,  nor  when  the  judgment  was  ron- 

APPEAL  from  the  Fifth  District  Court,  parish  ot  Orleans.     Cnflom,  J. 
Bonwr  &  Benedict,  for  plainUEb  and  appellees.    SamMa  £  J>Mcnw, 
for  defendant  and  appellant. 
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Daniel  It  James  D.  Edwards  vs.  Hsrln. 
On  Motion  to  Diauiae. 

LvDELiNo,  C.  J.  A  motioa  to  dismiss  this  appeal  has  been  made  on  tbc 
ground  that  a  suspensive  appeal  having  been  granted  and  the  amount  ol 
the  bond  fixed  in  the  order  of  appeal,  and  said  bond  having  been  given 
and  set  aside  on  account  of  tlie  worthlessnees  of  the  security,  and  there 
being  nothing  of  record  to  show  the  inability  of  appellant  to  give  bond 
for  a  suspensive  appeal,  he  can  not  attern-ard  take  a  devolutive  appeal. 

The  proposition  is,  that  if  one  obtains  an  order  tor  a  suspensive  ^p«ai 
and  fails  to  complete  it  and  to  prosecute  it  lie  can  not  afterward  take  a 
devolutive  appeal. 

\  We  do  not  iindorsta,nd  that  to  be  the  law.  If  one  abandons  an  appeal 
after  the  jurisdiction  of  the  appellate  court  has  attached  he  can  not  af- 
terward appeol,  but  a  failure  to  complete  the  suspensive  appeal  does  not 
preclude  the  party  from  taking  a  devolutive  appeal  within  the  year  after 
judgment. 

In  this  case  the  surety  given  on  the  suspensive  appeal  bond  having 
been  declared  not  good,  the  appellant  was  authorized  to  take  a  devolu- 
tive appeal.    2  An.  628,  Oibsou  vs.  Selby;  11  La.  382;  15  An.  llfi. 

It  is  therefore  ordered  that  the  motion  to  dismiss  the  appeal  be  over- 
ruled. 


Os  THE  Merits. 

The  plaintiff  sued  the  defendant  in  the  parish  of  Orleans,  and,  claim- 
ing a  privilege,  sequestered  some  sugar  in  the  city  of  Xew  Orleans  to  se- 
cure the  payment  of  his  claim. 

The  defendant  urged  several  defenses.  It  is  necessary  to  notice  only 
one  of  them,  to  wit:  tiiat  the  court  a  qun  was  without  jurisdiction  rntloiif. 
jiersouce. 

The  defendant  is  a  resident  of  the  parish  of  Plaquemines,  and  should 
have  been  sued  at  his  domicile.  C.  P.  162;  26  An.  300,  530.  The  plaintiff 
refers  the  court  to  the  act  No.  64  of  1876,  which  authorizes  property  to 
be  sequestered,  etc.,  and  defendant  cited  where  the  property  to  be  se- 
questered, etc.,  is  found,  and  thinks  that  statute  controls  this  case. 

This  suit  was  instituted  in  1872,  long  before  the  passage  of  said  law, 
and  can  not  be  affected  by  it.  The  court  did  not  have  Jurisdiction  of 
the  case  when  it  was  filed,  nor  when  the  judgment  was  rendered.  21 
An.  755. 

It  is  therefore  ordered  that  the  judgment  of  the  lower  court  be  re- 
versed, and  that  there  be  judgment  in  favor  of  the  defendant,  rejecting 
the  plaintifTs  demands  with  costs  of  both  courts. 
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Ronth  vs.  CltizeoB'  Bank. 
No.  6142. 
S.  M.  BOUTH  ET  AL.    vs.   ClTIZENS'  BaKK. 

Wbcthar,  vh?n  tba  CltizeoB'  Bank  foreclosed  [Is  morticase,  od  tbe  (ourtoeutll  at 
Karoh.  I87t.  and  itbb  eDjoined  br  the  heirs  ol  Itoutli  on  varloDB  xrounda,  the  od- 
judlcsIioD  of  the  eommunttr  propeitz  to  Widow  fiouth  in  December,  1S70.  was 
reffulRT  or  not.  said  widow  was  In  poeseMloa,  and  she  was  proceeded  affaiost  as 
lotrii  and  individually.  The  morttace  Imported  a  oonfessioD  of  judKment  and 
oonUlned  the  pact  de  non  aU^nando. 

II  Mrs.  Faulloe  Fercy.  one  of  the  holra,  whb  not  nuthnrized  by  her  husband  to  make 
the  waiver  of  notice  of  selEuro.  etc.,  she  Durchased  at  said  sale,  and  her  husband 
authoriaed  and  assisted  her  to  make  the  purchase.  Khe  Is  estopped  therefore 
from  denyiwr  the  reitularity  of  the  notice  of  HeiEure,  etu. 

H  the  roortsage  notes  were  prescribed.  It  was  tbo  dvity  of  tho  tutrii  to  plead  pre- 
SCTipIloQ,  and  she  may  bo  reBpooslblo  to  tho  heirs  for  her  nealBct,  but  this  Is  no 
cauaetoannulnssleunder  the  judKmcntrenderodoQ  the  Dotes. 

Asia  the  want  o(  service  ot  a  notice  of  tho  ordor  of  sciiiurc  iind  ssJe  on  the  tutrix. 
It  is  alleged  that  the  notice  was  not  addressed  to  any  one.  snd  the  tutrix  sUrned 
It  without  aft) Xing  tbo  word  Inri-i>  otter  her  name.  But  the  widow  was  sued  indl- 
tidnally  and  as  tutrix.  Thetllto  of  tbesult  is  given,  anil  thou  the  usual  notlpo 
o[  the  order  of  seizure  and  sale. 

This  was  delivered  to  the  sheriff,  who  obtained  theslsnatures  of  the  widow  and  of 
tbe  heira  ol  age  present  to  tho  lollowinK  waiver,  written  at  Che  bottom  of  tho 
notice:  "Wo  and  each  of  us  do  hereby  waive  service  andalMceal  delays  or  form- 
alities :"  and  on  Che  same  day  he  served  It  on  tho  curator  ad  hoc  of  one  of  the 
fadrs.whowas  absent. 

There  is  no  law  which  requires  this  notleo  to  be  aiMietteil  to  any  one,  nor  is  there 
aoy  force  In  the  objeotion  that  tho  tutrix  failed  to  odd  to  her  siftn^ure  the  word 
I'ilris,  She  had  the  rlKht  to  waive  the  formalUies,  and  she  manifestly  Intended 
to  waive  them,  individually  and  as  tutrix.  But,  be  that  as  It  may,  the  prescrip- 
tion of  live  years  pleaded  aealnst  any  Informalities  connected  with  or  Krowlnff 
out  ot  the  sale  must  be  uioloiained. 

iPPEAL  from  the  Thirteenth  Judicial  District  Court,  parish  of  Tensas. 
Hb(ij7/(,  J.  Mnyo  £  Spriu'er  and  Drake,  for  plaintiffe  and  appellees. 
IfltwM,  Aii>ni  &  Clinton  and  Armnnd  Pitiil,  for  defendants  and  appei- 
lanle. 

LiDELfNO,  C.  J.  On  the  flrat  of  FebriiaiT,  1858,  Steplicn  M.  Routh,  Sr., 
(leeutod  a  mortgage  on  his  Palmetto  and  Routhwood  plantations  to  se- 
cure sixty-flvo  thousand  dollars,  evidenced  by  thirtc'en  promissory  notes 
made  to  the  order  of  R.  W.  Estlin  &  Co.  Tho  mortgage  was  made  In 
tavor  of  any  holder  or  holders  of  the  notes,  and  c-ontained  the  pact  de 
lion  atietiaixlo,  and  imported  a  confoaaion  of  judgment.  Estlin  &  Co. 
subsequently  transferred  these  notes,  by  authentic  act,  to  the  Citizens' 
Bank.  In  1868  S.  M.  Routh  died,  leaving  ten  children,  two  majors  and 
^ht  minors.  In  November  bis  widow,  A.  E.  Routh,  qualified  as  natural 
tutrix  of  her  minor  children.  The  Routhwood  plantation  was  the  sepa- 
rate property  of  Stephen  M.  Routh;  all  other  properties  in  his  possession, 
when  he  died  were  community  property. 

In  December,  1860,  the  community  property  was  adjudicated  to  the 
widow,  with  the  exception  of  tho  interests  of  three  of  tho  heirs,  who  at 
that  time  were  of  age. 
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On  the  twenty-second  day  of  December,  1868,  the  Citizens'  Bank  ob- 
t^ned  an  order  of  seizure  and  sale  against  the  said  plantation,  and  at 
the  sale  the  bank  bought  tiie  property.  On  the  first  of  June,  1669,  the 
bank  sold  the  two  plantations  to  S.  M.  Eouth,  Jr.,  Horatio  P.,  Job  B., 
Alice,  Clarence,  Octo,  Charles  B.  Eouth,  and  Pauline  Bouth  for  the  sum 
of  fifty  thousand  dollars,  five  thousand  dollars  cash,  and  the  balance  on 
a  credit,  tor  which  notes  were  given,  secured  by  a  mortgage  on  the  plan- 
tations. It  was  stipulated  in  the  deed  by  the  purchasers  that  the  minor 
heirs  were  to  have  the  benefit  of  the  purchase  equally  with  the  other 
heirs  of  Routh  who  bought. 

Having  f^Ied  to  pay  the  notes  given  for  the  consideration  of  the  prire, 
the  bank  again  foreclosed  the  mortgage  on  the  fourteenth  of  March,  1874, 
and  on  the  eighteenth  of  March  all  the  heirs  ot  S.  M.  Routh,  8r.,  enjoined 
the  sale  on  the  followiug  grounds,  to  mt:  that  a  part  of  the  property 
mortgaged  had  been  the  separate  property  ot  their  tether;  that  the  ad- 
judication of  the  community  property  was  null  and  void,  for  various  rea- 
sons stated;  that  at  the  time  the  bank  foreclosed  the  first  mortgage 
Charles  B.  Routh,  Emeet  Routh,  and  Amelia  Routh  wore  minors,  and 
lAe  notes  of  the  bank  were  prescribed,  and  the  minors  were  not  affected 
by  the  acts  of  the  tutrix  in  waiving  demand  and  notice  of  seizure  Id  the 
suit  to  foreclose  the  mortgage,  and  that  the  tutrix  could  not  in  any  man- 
ner revive  the  extinct  notes;  that  at  the  time  Pauline  Routh  accepted 
service  of  notice,  etc.,  in  said  suit,  she  was  not  authorized  by  her  husband 
to  do  so;  that  therefore  the  sale  did  not  divest  the  title  of  said  four  heirs, 
and  the  purchasers  did  not  acquire  title  to  the  whole  ot  said  ptantatdons. 
and  they  ask  for  a  diminution  of  the  price  to  thirty  thousand  doUare, 
being  six  tenths  ot  the  whole,  an'd  this  amount  they  allege  they  hove 
paid. 

Whether  the  adjudication  of  the  community  property  was  regular  or 
not,  the  widow  was  in  possession,  and  she  was  proceeded  against  as  tu- 
trix and  individually.  The  mortgage  imported  a  confession  ot  judgment, 
and  contained  the  pact  de  non  atienaudo. 

If  Mrs.  Pauline  Percy  'Was  not  authorized  by  her  husband  to  make  the 
waiver  ot  notice  of  seizure,  etc.,  she  purchased  at  said  sale,  and  her  hus- 
band authorized  and  asslst«d  her  to  moke  the  purchase.  She  is  estopped 
from  denying  the  regularity  ot  the  notice  of  seizure,  etc.  It  the  notes 
were  prescribed,  it  was  the  duty  of  the  tutrix  to  plead  prescription,  and 
she  may  be  responsible  to  the  heirs  tor  her  neglect,  but  this  is  no  cause 
to  annul  a  sale  made  under  the  judgment  rendered  on  the  notes. 

As  to  the  want  of  service  ot  a  notice  of  the  order  of  seizure  and  sale 
on  the  tutrix,  it  ts  alleged  tliat  the  notice  was  not  addressed  to  any  one, 
and  that  the  tutrix  signed  it  without  affixing  the  word  tutrix  after  her 
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Bouth  T9.  CItinna'  Bank. 

The  widov  was  sued  individually  and  as  tutrix.  The  title  ot  tli«  suit 
is  given,  and  then  follows  the  usual  notice  of  tho  order  ot  seizure  and 
sale.  This  was  delivered  to  the  sheriff,  who  obtained  the  signatures  of 
the  widow  and  of  the  heirs  of  age  present  to  the  following  waiver,  written 
at  the  bottom  ot  the  notice:  "  We,  and  each  of  us,  do  hereby  waive  aer- 
Tlce  and  all  legal  delays  and  formalities,"  and  on  the  some  day  he  served 
it  on  the  curator  ad  hoc  ot  one  ot  the  heirs  who  was  atisent. 

There  is  no  Ian  which  requires  this  notice  to  be  addressed  to  any  one. 
Nor  do  we  see  any  force  In  the  objection  that  the  tutrix  biled  to  add  to 
her  signature  t'ltr'u:  She  had  a  right  to  waive  the  fcrmalitieg,  and  she 
mukifestly  intended  to  w^ve  them  individually  and  as  tutrix.  But,  be 
that  as  it  may,  the  prescription  ot  five  years  pleaded  gainst  any  inform- 
atitiee  connected  with  or  growing  out  of  the  sale  must  be  maintained. 
C.  C.  3543.  As  to  the  notice  of  the  order  of  seizure  and  sale,  it  was 
served  upon  Ann  Eliza  Bouth.  who  was  the  tutrix.  This  is  proved  by 
her  signature  written  at  the  bottom  of  the  uotiee. 

It  is  therefore  ordered  and  adjudged  that  the  Judgment  of  the  lower 
court  be  revetsed,  and  that  there  be  judgment  in  tavor  of  the  Citizens' 
Bank  dieeolving  the  injunction,  with  Qve  hundred  dollars  damages 
agaiuat  the  plaintiffs  in  injunction,  and  for  costs  in  both  courts,  and  that 
there  be  judgment  in  favor  of  the  Citazens'  Bank  against  the  mortgagers 
For  the  amount  ot  the  debt  described  in  the  answer,  to  wit:  $38,787  51, 
with  eight  per  cent  interest  from  the  eighteenth  ot  December,  1872,  and 
five  per  centum  thereon  as  attorney's  fees,  and  that  the  mortgage  be 
recognized  and  made  executory  on  the  property  described  iu  the  act  ot 
mortgage. 

Rehearing  refused. 


CASES 

ABGUED  AND  DETEBUINED 


Supreme  Court  of  Louisiana, 

AT 

OPELOUSAS. 


JUNE,  1876. 

JUDGES  OF  THE  COXJET; 
Hon.  John  T.  Ludelino,  Chief  Jnnticr. 
Hon.  J.  O,  Tauatebbo,  1 
Hos.  E.  K.  HowELi-  .        ,        ,      . 

Hon.  W.  G.  Wvly, 
Hon.  p.  H,  Moroan,       J 


fltccEaaiON  OF  John  F.  Miller.  Opposition  of  Mrs.  Cobpelia  D. 
Wheeleb  to  the  Application  of  the  Fdbuc  AsiinnHTBATOR  to  be 
APPOINTED  Testamentary  Exe(ti'toh. 

isheirtlie  opponeot  toolt  poeseetion  of  the  e«tatc,  haviDg  been  tormally  put  fn 
[Kia8«eBioabTODe.  nt  leiut,  or  t  be  executors.  The  suooeaslon  Is  not  onlr  not  va- 
cant, but  there  Is  no  suecesiion  to  Btlmialater.  the  heir  thereof  hftvtnit  poMee- 
lioBoC  ttaesamo. 

APPEAL  from  the  Parish  Court,  parish  of  St  Uartin.  Caatilie,  3.  R. 
L.  Beldeti  and  E.  Simon,  for  the  public  administrator,  appellee.  J 
A.  Breaux,  for  opponent  and  appellant. 

HoBOAN,  J.  John  F.  Hlller  died  in  1857.  He  left  a  will  and  appelated 
John  Moore  and  C.  Voorhies  executors  thoreof. 

His  niece  and  only  heir,  ae  the  record  shows,  was  put  In  posaesslon  of 
tbe  (Slate  suice  1859. 

The  public  administrator  applied  for  tbe  administration  of  the  estate 
upon  the  ground  that  it  remained  unsettled.  He  is  opposed  by  Mrs. 
Cord^la  Wheeler,  the  niece  and  heir  of  Miller.  The  parish  Judge  ap- 
pointed the  pabUc  administrator  to  take  charge  of  the  estate.  Mrs. 
Wheeler  appeals. 
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Suoceaalon^f  Miller. 


The  public  administrator  moves- to  dlsmlaa  the  appeal  on  the  ground 
that  the  appellant  moved  for  and  obtained  a  euapensiTe  appeal,  and 
that  a  suspenBive  appeal  doee  not  lie  from  a  judgment  appointing  an 
administrator.  Whether  the  appeal  granted  waa  suspensive  or  not  is  a 
matter  of  no  consequence  here.  It  Is  sufBcient  for  us  to  know  that  the 
appeal  is  before  us. 

The  motion  to  dismiss  is  denied. 

On  the  merits,  it  is  evident  that  there  is  nothing  for  the  public  admiu- 
Istxator  to  administer  upon.  As  heir,  the  opponent  took  possession  of 
the  estate,  having  been  formally  put  in  posseesion  by  one,  at  least,  of  the 
executors. 

The  public  administrator  says  In  his  testimony  that  he  represents  no 
one  in  this  controversy  except  himself  as  public  administrator,  presum- 
ing that  Mr.  Miller's  succession  is  vacant 

The  succession  is  not  only  not  vacant,  but  there  is  no  suocessioD  to 
administer,  the  heir  thereof  having  possession  of  the  same. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment  of 
the  parish  court  be  avoided,  annulled,  uid  reversed;  that  the  oppo^tJon 
of  Mrs.  Cordelia  Wheeler  be  maintained ;  that  the  application  of  the  pub- 
lic administrator  be  dismissed,  and  that  he  pay  the  costs  in  both  courts. 


No.  958. 
Alfred  Moss  vs.  S.kmbb  Minra  &  Co. 


In  this  eaao  Uie  plea  la  oompoasatloD  and  recoavcntioQ.  bcloit  bnsed  upuu  a  clnim 
lor  damasOB ariainic  from  a  aoizurc  in  a  matter  altogetber  diBcoaaectcd  from 
the  plalDtiffs  demand  and  an  open  aocouot  against  the  plaintiff,  nui  not  bo 
matntatued. 

APPEAL  from  the  Eighth  Judicial  District  Court,  parish  of  Calcasieu. 
Morgan,  J.  F.  Ferrodin,  for  plaintiff  and  appellant.  Letoin  Lifvoqtie, 
for  W.  H.  Eirkmon,  defendwit  and  appellee. 

LiiDELiNa,  C.  J.  This  Is  a  suit  on  an  account  for  ^Id  42,  and  on  a  due 
bill  for  S80  89,  against  the  commercial  Arm  of  James  Munn  &  Go. 

The  defense  is  a  general  denial  and  a  plea  In  compensation  and  recon- 
vention. 

The  evidence  establishes  the  demand  of  the  plahiUff,  dehor*  the  ad- 
mission by  the  pica  of  compensation.  The  plea  in  compensation  and  re- 
convention is  based  upon  a  daim  for  damages  arising  from  a  seizure  in 
a  matter  altogether  disconnected  from  the  plalntifTs  demand  and  an 
open  account  for  S175  against  the  plaintitL  The  claim  for  damages  al- 
leged to  have  arisen  in  another  suit  con  not  be  pleaded  in  compensatioiy 
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and  reconvwitiou  in  this  suit    The  claim  for  $175  is  proved  by  tbe  od- 
miBsioa  as  to  vibat  the  absent  witness  would  swear  if  present 

It  i8  therefore  ordered  ttuit  the  judgment  of  the  lower  court  be  re- 
versed, and,  prooeediug  to  render  such  judgment  as  should  have  been 
rendered,  it  is  ordered  that  the  plaintiff  have  judgment  against  the  de< 
leodauts,  in  Mrftdo,  lor  the  sum  of  S500  31,  with  five  per  cent  per  annum 
interest  from  judid&i  demaold,  and  costs,  subject  to  a  credit  of  one  hun- 
dred and  seventy-five  dollars,  and  t^t  the  defendant  pay  costs  of  ap- 
peal. 


No.  972. 

^iHAiiiH  A.  Smith,  Asmjnibtbatob,  vs.  Fannie  Andebsok,  Wife,  et  ai. 

In  niMiBl  lies  from  an  iaterlo«utorr  order,  only  wbe&  It  works  aa  irreparable  io- 
iurr.  and  no  injury  ot  this  kind  out  be  eean  to  arise  trom  the  contlnuliur  o(  a 
cue  from  one  term  to  another. 

APPEAL  from  the  Eighth  Judicial  District  Court,  parish  ot  St  I^audry. 
(Arfm  Jf.  Ogden,  Acting  Jui^e.    Henry  L.  Garland,  for  plaintdtf  and 
qipellant    John  E.  King,  B.  A.  Mdrtel  &  Hudepeth,  for  defendants  and 


MoiuiAir,  J.  This  Is  an  appeal  trom  an  order  of  the  district  judge  oon- 
Unnlng  the  case. 

These  orders  are  within  the  discretion  of  the  district  Judga  Even  if 
"e  could  interfere,  the  case  has  been  continued,  and  the  reversal  of  the 
judgment  would  amount  to  nothing.  Besides,  this  is  an  interlocutory 
order.  An  appecd  lies  from  an  interlocutory  order,  but  only  when  it 
works  an  irreparable  injury.  We  see  no  irreparable  injury  which  can 
arise  from  the  continuing  ot  a  cause  from  one  term  to  another. 

Appeal  dismissed. 


D.  W.  Roberts  vs.  M.  T.  Gordv,  Shebuf,  et  al. 

FltintlS,  a  printer  by  oecupatlon.  and  the  keeper  r>f  a  lerry.  hne  no  rlfflit  to  cIrIdi 
Ibe  beneOt  of  the  homeBteod  actot  issi.  and  to  enjoin  on  that  ground  the  execu- 
tion sale  ot  certain  Ints  occupied  by  him  in  the  unincoTPorotod  town  of  Berwick 
and  embraclns  about  three  acres  and  a  balf. 

APPEAL  from  the  Third  Judicial  Dbtrict  Court,  pai-ish  ot  8t.  Mary. 
IVatn,  J,    S.  F.  IfincAester,  for  plaintiff  and  appellee.     W.  B.  Mer- 
lAani  and  D.  Caffery,  for  defendant  and  appellant 
Wyli,  J.    Plaintiff  enjoins  the  sale  by  executory  process  ot  the  lots  ot 
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grotmd  occupied  by  Um  Id  the  unincorporated  town  of  Berwick,  embrac- 
ing about  three  and  a  half  acree,  on  the  ground  that  they  are  exempted 
from  seizure  by  the  homestead  act  of  1852. 

PlatntUT  is  by  occupatioQ  a  printer,  and  he  is  ateo  the  l^eeper  ot  a  ferry. 
We  find  nothing  in  this  case  entitling  plaintift  to  the  benefit  of  the  home- 
stead act  of  1852.    See  26  An.  645. 

It  is  therefore  ordered  that  the  judgment  herein  maint^niog  the  In- 
junction be  annulled,  and  that  the  injunction  be  dissolved  and  the  suit 
dismiseed  with  costs  of  both  courts. 


Dattdson  B.  Penn  vs.  John  Evans,  Jn. 

Th«  evideuoe  Bbotrs  that  the  delendaat  oima  propeitr  In  this  Slata.  Under  tbelaWB 
aod  the  juriBpmdenoe  of  this  State  that  is  suffldent  to  natborixe  kd  Kbeentoe  to 
be  sued  therein. 

The  principle,  oKan  d«icided.  tbat  one  for  wbom  a  contract  Is  mode  Is  prseani«d  to 
have  rotifled  it  unleae  ho  repudiates  it,  applies  to  prlnolpale— to  tbe  partiee  tn 
be  bound ;  but  it  van  have  pn  appllcBlion  to  joint  a«entB  as  to  tbe  rotiflcatlon  of 
tbe  separate  act  of  one  by  tbe  other.  It  Is  tbolr  atts  and  not  their  non-aetion 
wbich  can  bind  their  principals. 

APPEAL  from  the  Eighth  Judicial  IHstrict  Court,  parish  of  8L  Landry. 
Morgan,  J.  Henry  L.  Oarland,  for  plaintiff  and  appellant.  Josejih  M- 
Moore  and  Lewix  Brothers,  for  defendant  and  appellee. 
On  Motion  to  Dismiss. 
Howell,  J.    A  motion  is  made  to  dismiss  the  appeal  In  this  case  on 
the  ground  that  the  certificate  appended  to  the  transcript  Is  not  signed 
by  the  clerk. 

This  is  not  a  cause  of  dismissal,  being  the  result  of  the  negl^uce  of 
the  clerk,  but  until  the  record  is  complete  we  can  not  properly  dispose 
of  the  appeal,    C,  P.,  article  898. 

It  is  therefore  ordered  that  the  motion  to  dismiss  be  denied,  and  titat 
the  «ase  be  continued  in  order  to  complete  the  certificate  of  the  clerk. 


Oh  THE  Merits. 

LuDELiNO,  C  J..  The  plaintiff  sued  defendant  to  render  him  personally 
responsible  for  a  note  of  $1129  56,  executed  by  P.  F.  Keary  in  favor  of 
Joseph  Hoy  &  Ck>. 

The  plaintiff  furtlier  prays  for  foreclosure  of  a  mortgage  alleged  to 
have  been  executed  on  the  seventoenth  of  June,  1871,  by  the  agents  of 
defendant  upon  a  piece  of  property  in  St  Landry.    The  proceedings  at 
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fliBt  were  via  executiva,  bat,  having  been  enjoined,  were  changed  to  the 
rUiordinarUt,  and  a  curator  ad  hoc  was  appointed  to  represent  the  ab- 
sent defendant. 

The  curator  ad  hoc  excepted  to  t^e  right,  ot  action  ag^nst  defendant 
on  the  ground  tiiat  the  defendant  is  a  reeldent  of  Hississippi  and  must 
be  aoed  at  his  domicile;  that  he  has  an  agent  in  this  State  residing  in  the 
paiteh  of  Rapides,  where  he  should  be  sued  if  suable  in  this  State,  and 
tbtt  harlDg  an  agent  in  this  State  no  curator  ad  hoc  could  represent  him. 

The  evidence  shows  that  ttie  alleged  agent  of  defendant,  William  V. 
Keai;,  had  not  authority  to  represent  defendant  In  suits;  his  authority 
ms  to  sign  bonds  and  make  affldavite.  The  evidence  shows  that  the 
defendant  owns  property  in  this  State.  Under  the  law  and  the  Jurispru- 
dence of  this  State  that  is  suffldeat  to  authorize  an  absentee  to  be  sued 
in  Louisiana.  C.  P.  116,  964;  C.  C.  51;  18  An.  209;  19  An.  36;  2  An.  1010; 
6  An.  220. 

The  view  we  have  taken  ot  this  case  renders  it  unnecessary  to  qoUco 
particularly  the  bills  of  exceptions  to  the  ruUc^  of  the  court  a  qua  In 
relation  fo  recepUon  of  evidence,  which  we  tidak  were  correct 

On  the  merits  the  facts  seem  to  be  as  follows:  On  the  ninth  of  March, 
1869,  John  N.  Evans,  Jr.,  (who  had  obtained  a  judgment  against  Susan 
Keary  decreeing  the  sale  of  the  property  now  alleged  to  be  subject  to 
the  mortgage  claimed  by  plaintiff)  executed  a  notarial  power  of  attorney, 
b;  which  he  constituted  Patrick  F.  Keary  and  William  V.  Keary  his 
agents,  to  buy  and  sell,  to  incumber  and  hypothecate,  to  contract  loans 
and  create  debts,  etc.,  and  more  particularly  to  d?  any  thing  in  reference 
to  said  Judgment.  On  the  same  day,  by  act  soi(8  eeiifii  privi,  Evans  au- 
tboraed  and  Instructed  his  s^d  agents  to  pay  out  of  the  proceeds  of  the 
sale  which  was  to  be  made  under  his  said  J  udgment  against  Susan  Keary 
onto  Joseph  Hoy  &  Co.  the  amount  ot  advances  made  by  tbem  to  the 
said  P.  F.  Keary,  as  shown  by  act  of  pledge  dated  the  twenty-efghth  ot 
February,  1868,  and  which  the  said  Evans  recognized  as  valid  and  bind- 
ing as  if  made  by  himselt.  The  notes  thus  pledged  seem  subsequently 
to  have  been  placed  in  the  possession  ot  Evans,  who  obtained  judgment 
OQ  them,  and,  at  a  sale  under  said  judgment,  the  property  mortgaged  to 
pa;  said  notes  was  purchased  by  Evans.  The  debt  held  by  the  plaintiff 
is  the  same  which  F.  F.  Keary  contracted  toward  Joseph  Hoy  &  Co.,  and 
to  secure  which  the  pledge  aforesaid  had  been  made.  The  d^endant 
ought  not  to  be  allowed  to  keep  the  property  which  secured  the  pledged 
notes  and  refuse  to  pay  the  debt  for  whose  security  the  pledge  was 
created 

Ttie  pretensions  of  plaintiff  to  a  mortgage  are  based  upon  the  act  of 
nioitgage  executed  by  William  T.  Keary,  one  of  the  joint  agents  ot 
Evans.    The  mandate  from  Evans  is  to  William  V.  Keary  and  P.  F. 
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Keary,  who  jointly  could  act,  but  not  aeparat«Iy.  Had  the  priudpal  bi- 
tended  to  confer  the  power  on  hia  agents  to  act  Beparatdy,  he  would 
have  so  said,  but  the  contrary  ot  this  ia  manifested  when  he  uays  W.  Y. 
Eeary  and  P.  F.  Eeary  may  do  certain  acts.  They  have  not  acted,  nor 
haa  Evans,  the  principal,  ever  ratified  the  act  of  W.  V.  Keary.  4  M.  78; 
2  La.  276;  10  An.  621, 

But  it  is  contended  tbat  P.  F.  Eeary,  the  co-agent,  was  informed  of 
the  act  of  his  co-agent,  that  a  copy  of  the  act  of  mortgage  was  sent  to 
him  tor  hie  signature  and  was  found  among  his  papers  after  bis  de«tfa 
imaigned,  and  therefore  he  ratified  tJie  act  We  think  the  Infeieooe  to 
be  drawn  from  these  circumstances  is  that  he  refused  to  sign  the  act  or 
to  concur  with  his  co-agent  The  principle,  often  decided,  that  one  for 
whom  a  contract  is  made  is  presumed  to  have  ratified  ft  unless  he  repu- 
diate it  when  informed  of  It,  applies  to  principals,  to  the  parties  to  be 
bound,  but  it  can  have  no  application  to  joint  agents;  it  is  their  ode,  and 
not  their  non-action,  which  can  bind  their  prindpals.  We  thlok,  tJiere- 
fore,  that  the  act  of  mortgage  was  inv^d. 

It  is  therefore  ordered  that  the  judgment  of  the  lower  court  be  af- 
firmed, costs  of  appeal  to  be  paid  by  the  appellant 


James  S.  Bobickaud,  Fbsbidekt  Police  Juby,  vs.  Thos.  W.  Neluon  rt  u. 


APPEAL  from  the  Third  Judicial  District  Court,  parish  of  St  Martin. 
Train,  3.  if.  Voorkies,  District  Attorney  pro  tem.,  for  plaintiff  and 
appellant    Fred.  Gates,  for  defendants  and  appellees. 

MoROAN,  J.  In  1873  Thomas  Nelson  obtained  judgment  against  the 
pariah  of  St  Martin  upon  two  promissory  notes,  drawn  and  subscribed 
by  A.  Duperier,  in  his  capacity  of  president  of  the  police  jury  of  that 
parish.  The  board  of  assessoro  wore,  at  the  same  time,  ordered  to  as- 
sess and  collect  a  tax  to  pay  the  judgment 

In  1875,  long  after  the  judgment  aforesaid  had  become  final,  pl^tiS 
Instituted  this  suit  attacking  the  judgment  in  nullity,  and  obtained  an 
injunction  on  the  grounds — 

Urst— That  the  judgment  is  null  for  causes  which  appertain  to  the 
merits  of  ttie  question  tried,  and  apparent  on  the  face  of  the  records. 

Seoond— Because  the  notes  upon  which  the  judgment  was  obtained 
wore  drown  by  A.  Duperier,  without  the  authority  of  the  police  jury,  and 
in  contravention  of  law. 
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'nird— Because,  admitting  tbat  delegation  at  power  to  Duperier,  the 
notes  were  null  and  void  and  without  legal  existence,  because  issued  in 
direct  contravention  of  law. 

Fourth — Because  the  proper  parties  were  not  before  the  court. 

All  these  defenses  might  have  been  made  In  the  first  suit,  and  de- 
feDdant's  exception  was  property  maintained.    26  An.  35, 41. 

The  judgment  was  rendered  In  1673.  This  action  to  annul  it  was 
brought  in  1875.  The  time  In  which  It  oould  have  been  attacked  had 
paued. 

Jnd^nent  affirmed. 


No.  966. 

State  of  Louisiaka  th,  Loitis  BorssiAU, 

Coder  ths  Srst  eectloD  of  act  No.  H  of  the  aota  of  UTS.  whioh  flzea  the  aualiao&tioDS' 
olinroTB.  the  judite  a  gw  hod  the  diecretlonarr  power  to  decide  whether  a  juror 
wte  Inoompetent  to  alt  ia  thiB  case  on  account  ol  hla  Ignorance  of  the  EnKllsb 


APPEAL  from  the  Eighth  Judidal  District  Court,  parish  of  St  Landry. 
Morgan,3.  Criminal  case.  FcrmiJ  ilsnttdin,  Distrlot  Attorney,  for 
the  Slate,  appellee.    George  H.  WeUe,  for  defendant  and  appellant. 

Homan,  J.  The  defend^it,  coDvioted  of  murder,  appe^  from  the 
aeotence  which  condemns  him  to  be  bung, 

He  rfiies  upon  us  to  reverse  the  decree  against  him  because  he  says 
the  court  erred,  when  impattellng  the  Jury,  In  setting  aside  ex  proprio 
nobi.  without  any  challenge,  the  juror  Samuel  Cart,  solely  on  account  of 
Mb  iraot  of  fomiliarity  witit  the  English  language. 

Hi8  bill  of  exceptions  to  the  ruling  of  the  court  recites  that  "  on  the 
unpaaeling  of  the  jury,  Samuel  Cart,  a  juror,  regularly  drawn  and  sum- 
mooed  on  the  regular  venire  of  the  jury  drawo  and  summoned  for  said 
tenn  o(  sfud  court,  was  regularly  called  to  the  stand  and  sworn  upon  his 
'■oirdire,  and  examined  concerning  his  qualillcations  to  act  as  a  juror  on 
tlie  trial  of  said  cause.  And  on  such  examination  it  appearing  that  the 
juror's  native  tongue  was  French,  and  that  he  declared  himself  not  suf- 
Scdeotly  familiar  with  the  Eoglish  language  to  clearly  understand  the 
teBtimony  of  witnesses,  ai^ument  of  counsel,  and  the  charge  of  the  court 
to  be  given  and  made  in  the  English  language  on  the  trial  of  said  cause, 
the  State,  by  the  district  attorney,  thereupon  stated  to  the  court  that  he 
vould  leave  It  to  the  court  to  decide  whether  the  aoid  juror  had  sufficient 
mdeiBtanding  of  the  English  language  to  render  him  competent  to  serve 
u  a  joror  on  the  trial  of  sold  cause.  And.  thereupon,  before  any  order 
ot  said  court  nemg  rendered  in  the  premises,  the  said  defendant  and 
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prisoner,  by  his  counsel,  stated  to  the  court  and  to  the  district  attaToej 
that  he  would  insist,  and  did  Insist,  that  the  State,  by  the  district  attor- 
ney, should  either  accept  si^d  juror  or  ctaaltenge  him  peremptorily  or 
for  cause,  and  that  in  case  of  challenge  of  said  juror  by  the  State  for 
cause,  be,  the  said  prisooer,  reserved  the  right  to  traverse  such  challeo^ 
And  thereupon  the  court,  after  furUier  examinatloD  of  said  juror  touch- 
ing his  understanding  of  the  Snglish  language,  declared  that  in  the 
opinion  of  the  court  the  said  juror  did  not  understand  the  En^ijisb  lan- 
guage BufHciently  to  render  him  competent  to  serve  as  a  juror  on  the 
trial  of  s^d  cause,  and  thereupon  ordered  the  s^d  juror  to  stand  aside 
for  that  reason,  and  the  said  juror  was  so  set  aside  by  the  court  withotit 
any  challenge  to  said  juror  either  peremptorily  or  tor  cause  having  been 
made  by  the  State  through  the  district  attorney." 

The  law,  we  think,  justifies  the  action  of  the  judge.  Section  one  ol 
act  No.  94  of  1873,  which  fixes  the  qualifications  of  a  juror  says  that 
"  nothing  in  this  section  sliall  be  so  construed  as  to  deprive  the  judges  of 
this  State  of  the  discretion  to  decide  upon  the  competency  of  jurois  in 
particular  cases  when,  from  any  physical  infirmity,  or  from  relatlon^p 
within  the  fourth  degree,  to  be  computed  according  to  the  civii  law,  or 
from  ignorance  of  the  English  laugtiage  and  inalnlittj  U>  underMaiid  the 
same  w}ien  read  or  spoken,  or  other  cause,  the  juror  may  be  incompetent 
to  sit  upon  the  trial  of  any  particular  cause." 

Under  this  statute  the  judge  of  the  district  court  could  not  be  deprived 
of  the  discretion  of  dedding  upon  the  competenoy  of  the  juror.  He  did 
decide,  and  his  dedsion  is  conclusive. 

Judgment  affirmed. 


id 


State  ex  bel.  F.  Richard,  ATTORNzy  in  fact,  vs.  William  Bobertson, 
Clerk. 

By  the  eeoond  sactlun  of  act  No.  u  ol  isli  Uie  clerk  ot  the  district  court  is  not  re- 
qttlred  to  deliver  the  tranacrlpt  of  the  record  la  which  aa  appeal  la  takeo  belorp 
liis  leee  lor  preparing  the  same  have  been  paid. 

APPLICATIOK  for  a  mandamus  to  be  directed  to  the  cleric  of  the 
district  court  in  and  for  the  pariah  of  St.  Landry.    J.  M.  Moore,  tor 
relator.    B.  A.  Martel,  for  respondent. 

Howell,  3.   The  relator  complains  that  the  defendant  refuses  to  make 

out  and  deliver  or  transmit  a  transcript  of  appeal,  altbou^  he,  relator, 

hoe  furnished  an  appeal  tmnd  with  good  security,  as  ordered  by  the 

judge  of  the  lower  court,  and  to  which  no  legal  objection  is  made. 

The  cleric,  now  in  office,  answers  that  the  relator  has  refused  and  still 


0PEL0U8AS,  JUNE,  1876.  581 

State  ex  rel.  Sicbard  vs.  Boberteon. 

relnBes  to  pay  for  the  cost  of  making  out  the  transcript,  which  under 
a«t  No.  24  of  1S72  the  clerk  is  not  bound  to  deliver  to  the  appellant  until 
suph  cost  1b  paid,  and  for  this  reason  the  respondent  refuses  to  deliver 
the  transcript  of  appeal  This  implies  that  the  transcript  le  made  out 
and  ia  not  delivered  to  appellant  or  tranamitted  by  the  clerk  to  this 
court  because  its  cost  is  not  paid. 

By  the  second  section  of  the  act  cited,  the  clerk  shall  not  be  required 
to  deliver  the  transcript  of  the  record  before  his  fees  for  preparing  the 
same  have  been  paid. 

It  is  therefore  ordered  tliat  the  appUcatlon  for  the  mandamus  herein 
be  disnusaod  vHth  costs. 


Sophia  Mahtin,  Executrix,  et  ai.,  Heibs,  vs.  Fhasces  E.  Bkarheui  asd 
Hl'Sbasd. 

TbiB  <a  a  petitory  a^nloo.  Proaurlptlon  la  [ileadetl.  Under  the  loots  of  the  rase.  Cha 
titira  by  ichkh  dcIeodaDt  holds  are  sufflcleaCat  least  to  sustain  the  pri^criptlon 
ot  ten  years,  and  defendant  has  shown  pussesslon  <n  hersolF  and  her  suthors 
(or  about  thirty  years. 

iPPEAL  from  the  Third  Judicial  District  Court,  parish  of  St.  Mary. 
Train,  3.    A.  L.  Tucker  and  W.  B.  Merchant,  for  plaintiffs  and  ap- 
pellwa    Fretl.  Oate^,  for  defendant  and  appellant. 

Howell,  J.  This  is  a  petitory  action,  instituted  in  March,  1860,  to  re- 
cover a  tract  of  land  in  the  posueesion  of  defendant,  who  sets  up  title  to 
and  the  prescription  of  ten,  twenty,  and  thirty  years.  Plaintiffs  claim 
title  through  a  conflnnation  by  act  of  Congress  approved  February  28, 
1823,  upon  the  report  of  the  Register  Harper,  Eastern  Ittstrict  of  Louisi- 
ima,  tiiat  Bobcrt  Martin  claimed  the  land  by  purcliase  under  Antoine 
PBboro,  in  whose  favor  an  order  of  survey  was  made  by  Governor  Oai- 
vez  nn  the  second  of  July,  1776.  Defendant  claims  by  chain  of  title  nm- 
oii^  back  to  said  Antoino  Pilboro,  who,  by  private  act,  on  the  fifteenth 
ot  July,  lfi2I,  sold  to  James  Bowie.  The  Introduction  of  this  title  was 
objected  to  aa  not  the  beat  evidence,  beitig  a  copy,  and  the  loss  ot  the 
original  not  accounted  tor.  Wo  think  the  testimony  of  H.  E.  Lawrence 
and  L.  V.  Grcmillion,  recorder  ot  Avoyelles,  sufficiently  accounts  for  the 
loss  of  the  original,  and  that  the  copy  made  by  the  latter  from  tho 
records  of  his  office  was  admissible.  It  was  the  best  evidence  that  could 
be  obtained.    The  same  applies  to  the  succeeding  titles  ot  a  similar  char- 

The  action  of  Congress  divested  any  title  that  may  have  been  in  the 
government  of  the  United  States  and  remitted  all  parties  to  the  courts 


682  SUPIffiME  COUBT  OF  LOITISIANA, 

Hophla  AtartlD  vs.  Frauoes  E.  Brasheor  and  Husband. 

of  the  country  to  Bettle  any  contests  in  relation  to  the  titles  to  tlie  lufil 
We  do  not  find  in  the  record  any  title  from  Aatolne  Pilboro  to  Itobert 
Martin.  The  act  ot  Congress  does  not  mention  the  nune  of  IfartJn,  but 
refers  to  the  report  of  the  register,  which  only  stated  that  Martin  claimed 
it  by  purchase  from  Pilboro.  The  confirmation  inured  to  the  benefit  of 
the  party  deriving  title  from  PQboro,  to  whom  the  original  grant  was 
made  in  July,  1776.  Under  this  state  of  fftcts  the  titles  by  which  defend- 
ant holds  are  sufBcient  at  least  to  sustain  the  prescription  of  ten  years, 
and  defendant  has  shown  possession  in  herself  and  her  authors  for  about 
tbirt.y  years. 

It  is  therefore  ordered  that  the  judgment  appealed  from  Ije  reversed, 
and  that  there  be  judgment  in  favor  of  defendant,  Mrs.  F.  R  Brashear. 
with  costs  in  both  courts. 


WiLLi.\M  H.  Aymar  vs.  Dei,m.4.h  &  Halley. 

The  iuilKe  a  QUO  erred  in  nonsuiting  the  plainllll  on  the  ground  that  the  lietend- 
ontB  hnd  not  been  put  In  dulaiilt. 

This  is  not  no  action  tor  damaitoB  arising  from  tho  vioiatioo  o(  »  contract.  It  is 
simple  an  action  to  rescind  a  sale  tor  nOD-paynieiit  of  the  stipulated  price  and 
[or  the  use  of  the  property  whlhi  In  the  hands  ot  the  veudves. 

APPEAL  from  the  Third  Judicial  District  Court,  parish  of  St.  Mary. 
Train,  J.   Lacey  &  Butler  and  J>.  Cajfenj,  for  plaintiff  and  appellant 
A.  L.  Ttifkpr,  for  defendants  and  appellees. 

MoBOAN,  J.  On  the  sixteenth  of  February,  1870,  Oreen  &  EUder,  bro- 
kers, acting  for  the  plaintiff,  sold  to  defendants,  subject  to  plaintUTs  ap- 
proval, a  plantation  containingtwo  hundred  and  eighty  arpents,  together 
with  all  the  improvements  thereon,  including  forming  utensils  of  every 
kind,  and  boats,  if  any  there  were,  seven  mules,  and  all  the  corn  and 
fodder  on  the  place,  as  well  as  a  quantity  of  cane  which  had  been  bought 
for  planting  purftoses,  sufBdent  to  plant  about  forty  acres,  for  HifiKC, 
of  which  S5600  was  to  have  been  paid  in  cash ;  S2700  on  the  first  ot  Feb- 
ruary, 1871 ;  S3150  in  one  year  ;  and  S3150  in  two  years.  Aymar  ap- 
proved tho  sale,  and  so  did  the  defendants,  in  writing.  It  was  agreed 
t>etween  the  parties  that  their  contract  should  be  put  in  the  form  ot  a 
public  act,  and  accordingly  a  notary  public  was  employed  to  draw  up  the 
deed.  After  a  little  delay  Aymar  signed  the  act,  but  the  defendants  did 
not.  Before  signing  the  act,  however,  Aymar,  upon  the  assurance  of  the 
defendants  that  they  would  comply  with  their  contract,  gave  written  In- 
stnictione  to  his  agent  on  the  plantation  to  deliver  it  to  Uie  defendants. 
The  order  was  given  on  the  twenty-fifth  of  February,  1872,     The  mo- 
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juent  tbey  obtaiDed  possession  of  the  plantaUoa  they  began  to  complain 
that  it  was  not  what  they  expected  it  was ;  ttiat  a  mule  was  wanting  to 
make  up  the  number  which  they  had  bought ;  that  there  were  no  boata; 
that  the  seed-eane  was  deflcient  in  quantity ;  that  some  taxes  were  due  ; 
and  Borne  harness  and  plows  missing,  etc.  This  they  madea  pretext  for 
not  complying  with  the  terms  of  sale.  In  the  meanwhile  they  held  on  to 
the  plantation,  making  crops,  receiving  the  proceeds,  and  paying  not  a 
dollar  of  the  purchase  price. 

The  object  of  this  suit  Is  to  rescind  the  contract  of  sole  and  to  obfa^n 
possession  of  the  property,  together  with  all  the  improvements,  mules, 
carts,  farming  implements,  etc.,  in  the  same  good  order  and  condition  that 
they  were  at  the  time  of  sale,  or  their  value,  and  for  S15,000,  value  of  the 
crops  made  by  the  defendants. 

The  answer  admits  the  contract,  but  saye  that  it  has  been  violated  by 
the  plaiatiET ;  that  tbey  were  delayed  in  getting  possession  ot  the  planta- 
tion, which  prevented  them  from  making  a  crop,  reeulUsg  In  a  loss  of 
STOOO;  that  the  seed  cane,  instead  of  planting  forty  acree,  planted  only 
tlfteen;  that  the  fences  bad  been  thrown  down  ;  hogs  and  other  cattle  got 
in  the  seed  oaoe  1  that  the  improvements  had  been  greatly  Injured  and 
dilapidated ;  a  large  quantity  of  com  had  been  consumed,  destroyed, 
and  nuried  away  between  the  date  of  the  contract  and  the  delivery ; 
that  there  ie  a  diminution  in  the  quantity  of  land  sold  ;  that  the  agent 
ot  the  pl^ntilT  induced  the  laborers  who  were  on  the  plantation  when 
tbej  purchased  to  leave  it,  contrary  to  their  agreement ;  and  many  simi- 
lar allegations.  They  say  that  the  plaintiff  can  not  maintain  his  action, 
because  he  has  not  performed  hte  obligations,  and  because  they  have 
never  been  put  in  default ;  that  he  has  never  tendered  to  them  such  an 
art  of  conveyance  as  they  were  required  to  sign  ;  that  he  has  never  ten- 
dered to  them  a  certificate  from  the  recorder  of  mortgages  showing  that 
the  property  was  free  from  Incumbrances;  that  there  arc  back  taxes  due 
on  it ;  that  they  would  not  have  been  safe  In  paying  the  cash  portion  of 
the  price  and  giving  their  notes  for  the  balance  until  after  the  liquidation 
and  settlement  of  the  damages  arising  from  the  condition  of  things  as 
stated  by  them;  and  they  demand  a  spedflc  performance  of  the  con- 
tract, and  aver  that  they  are  ready  to  perform  their  part  ot  the  same. 
They  say  that  they  have  derived  no  re^-enue  from  the  plaatation ;  but, 
on  the  contrary,  have  expended  810,000  in  improvements  thereon.  They 
pray  to  be  quieted  In  their  possession  ;  that  plaintiff  be  ordered  to  per- 
fect their  title ;  that  they  have  judgment  on  their  reconventional  demond 
in  the  sum  of  $7000.  Should  the  sale  be  rescinded,  \hea  they  claim  the 
Talue  of  their  improvements,  which  they  state  to  be  910,000. 

This  suit  was  instituted  In  1871,  and  resulted  in  a  nonsuit  against  the 
pWntltf  in  October,  1875.  ■  So  that  from  1870  up  to  the  present  time  the 
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defendants  have  been  In  the  poeeeesion  and  enjoyment  of  the  plaindfTs 
property,  derivhig  revenues  therefrom,  amounting  In  one  year,  at  least, 
to  some  SSOOO,  without  having  paid  a  dollar  ot  the  price  agreed  upoa 

The  ground  upon  which  the  judgment  of  nonsuit  rests  is  that  ddend- 
ants  were  not  put  in  default.  This  is  not  an  action  for  damages  ariali^ 
from  the  violation  of  a  contract.  It  is  simply  an  action  to  rescind  a  axie 
for  the  non-payment  of  the  stipulated  price,  and  for  the  use  of  the  prop- 
erty wUie  in  the  hands  of  the  vendees.  The  defenses  arc  not  supported 
by  tho  e\idence. 

The  pl^ntiff  asks  for  damages  in  the  shape  of  rt-iits  and  revenues. 
But  we  think  there  have  been  improvements  placed  upon  the  property 
which  compensate  the  rents. 

It  is  therefore  ordered,  adjudged,  and  dcenv^  that  the  judgment  of 
the  district  court  be  avoided,  annulled,  and  reversed,  and  that  the  sale 
made  on  tho  sixteenth  of  Februarj-,  1870,  by  Aymar  to  the  defendants, 
Delmas  &  Halley,  be  rescinded  ;  that  Aymar  bo  decreed  to  bo  the  owner 
of  the  plantation  and  property  described  in  his  petition  ;  and  that  heb« 
put  In  possession  ot  the  same. 

It  is  further  ordered  that  defendants  pay  costs  in  tioth  courts. 


No.  876. 

Labtie  DuprE  vs.  ER-3AKD  H.  Limpkin  et  ai. 

In  support  of  bia  ploaol  prewHptloo  dfifendant  allPBt-s  that  tint  pay meiits  shown 
to  have  1>een  maile  were  In  < 'on fM orate  ui[>n>'>'.  and  tlii'rpforn  qo  pnrmcDts.  Bnl 
any  payment,  no  inattor  in  what  furroncy.  is  an  ackninvliMlKment  lit  tht  debt. 
and  thcrefon-  [atorrupts  prcs<?ript)oQ. 

APPEAL  from  the  Eighth  Judicial  DlHtrict   C'ourt,  iiarish  of  8t  Lan- 
dry.   Murgnn,  J.    iftciK  &  BiiAher,  lor  plaintiff  and  appellee,   itar- 
tvl  iC  Hiidupcth  and  BaUeij,  for  defendants  and  appellants. 

MoBUAx,  J.  Defendants  are  sued  for  a  balance  duo  on  a  promissory 
note,  as  follows: 

"  OrKLorsAH,  March  26, 1860. 

"On  demand  I  promise  to  pay  to  Mr.  Laatle  Dupre,  or  order,  the  sum 
of  one  thousand  dollars,  with  eight  per  cent  annual  interest  thereon 
until  paid,  for  value  received. 

"  Signed  Bichard  H.  Lumpkin.  Alb.  Desseau,  Elbert  Gautt." 

There  was  judgment  against  Lumpkin  and  Gantt.  Desseou,  or  his 
estate  (he  being  dead),  was  not  condemned.    Qantt  alone  has  appealed. 

It  la  admitted  that  Gantt  signed  the  note  as  surely. 

He  pleads  that  time  was  given  to  his  principal,  without  his  assent, 
and  that  this  releases  him  from  his  obligation. 


r 
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We  find  no  extension  of  time  in  this  case.  FlaintilT  simply  reoeived 
psfmeats  at  Tarlous  times  from  liis  principal  obligor.  The  note  was 
payable  on  demand,  and  these  payments  were  made,  p}-o  tanlo,  to  dis- 
diaige  the  obligation. 

He  also  pleads  preeoriplion.  The  payments  were  made  in  time  to  take 
the  case  out  of  prescription.  He  says,  however,  that  the  payments  were 
made  in  Confederate  money,  and  tberefore  are  no  payments.  Any  pay- 
ment, no  matter  in  what  currency,  is  an  acknowledgment  of  the  debt, 
and  therefore  interrupts  prescription. 

Judgment  afHrmed. 


No.  932. 

Jules  Mossy  vs.  M.  T.  Oobdv,  Sheriff,  et  al. 

Tbe  judge  a.  KMO  errsd  Id  hie  rii  11  Die  when  he  malatalned  tho  eio^ption  to  the  jurts- 
diction  of  his  court  In  this  caao.  The  obtoct  ot  the  suit  1*  to  control  the  pro- 
ceeds o(  propi>rtT  sold  and  to  be  sold  in  the  parish  ot  Bt.  Uar;  in  a  suit  in  which 
fieraud  t  Oibert.  ot  the  pariah  ot  Orleans,  were  parties,  and  It  Is  in  the  tribtinal 
at  Uiat  parish  that  the  contest  in  relation  thereto  must  be  had.  Beraad  & 
(iihert  were  properly  made  parties  In  said  parish.  This  is  not  n  ease  1«  which 
Ok  prohibition  ol  article  in  ot  the  Code  o(  Froctice  applies. 

iPPEAL  from  the  Third  Judicial  District  Court,  parish  of  St.  Mary. 
Traill,  J.    D.  Vaffery  and  A.  C.  Ihinuirtrnit,  lor  plaintiCT  and  appel- 
lant   A.  L.  Tucker  and  Edward  Simon,  for  defendants  and  appellees. 

Howell,  J.  The  plaintiff  alleges  that  he  entered  into  a  written  agree- 
mcDt  mth  Beraud  &  Glbert,  of  the  city  of  New  Orieane,  by  which  the 
latter  were  to  receive  the  sum  of  four  thousand  dollars  out  of  the  pro- 
ceeds of  certain  property  in  tlie  pariah  of  St.  Mary,  to  be  sold  in  the 
*nitoI  Beraud  &  Oibert  vs.  Mrs.  Fuselier,  and  plaintiff  to  receive  the 
surplus  after  paying  costs  and  taxes,  and  also  to  receive  the  proceeds  of 
like  Bale  of  other  property  of  said  party  to  be  sold  on  twelve  months 
credit,  and  the  amount  stipulated  by  one  Mora  to  bo  paid  to  the  credit- 
ors ot  said  MrB.  Fnaelier;  that  in  consideration  thereof  plaintiff  under- 
took to  have  certain  writs  set  aside  which  liad  been  obtaioed  in  the 
aboTe-meationed  suit;  that  he  performed  bis  part  ot  the  agreement; 
^t  the  property  fir^t  named  was  sold,  yielding  a  surplus  of  more  tlian 
two  thousand  dollars  over  the  four  thousand  dollars  to  bo  received  by 
Beraud  &  Gitiort;  but  at  the  sale  Gibert,  one  of  said  firm,  in  violation  of 
the  agreement,  granted  to  the  purchaser  a  delay  of  aiity  days  to  pay 
the  price,  with  the  view  ot  defrauding  plaintiff  of  his  rights  under  said 
written  agreement  Whereupon  this  proceeding  was  instituted,  asking 
tiiat  aaid  B<!raud  &  Gibert,  of  New  Orleans;  Thomas  Mora,  of  St,  Mary; 
and  M.  T,  Gordy,  sheriff  of  St.  Mary;  be  cited,  and  that  said  Mora  be 
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enjoined  from  paying  to  B^raud  &  Gibert  or  others  the  amount  of  his 
indebtedness  to  Hrs.  Fusolier,  and  that  the  sheriff  be  enjoined  from 
paying  to  B^raud  &  Oibert  the  surplus  of  the  sale  already  made  over 
said  sum' of  four  thousand  dollara,  and  the  proceeds  of  the  property  to 
be  sold  on  twelve  months  credit 

A  motion  to  dissolve  the  injunction  and  an  answer  to  the  merits  were 
filed  by  B^raud  &  Gibert,  after  which  they  filed  an  exception  to  the  ju- 
risdiction of  the  court,  averring  that  they  could  be  sued  only  at  their 
domidle.    This  exception  was  maintained,  and  plaintlCF  appealed. 

The  juc^  erred  in  his  ruling.  The  objeet  of  the  suft  Is  to  control  the 
proceeds  of  property  sold  and  to  be  sold  tn  the  parish  of  St.  Mary  in  ■ 
suit  to  which  BSraud  &  Gibert  were  parties,  and  it  is  in  the  tribund  ol 
that  parish  that  the  contest  In  relation  thereto  must  be  had.  B^raud 
&  Gibert  were  properly  made  parties  in  said  parish.  This  Is  not  a  case 
to  which  the  prohibition  of  article  162  of  the  Code  of  Practice  applies. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed, 
that  the  exception  of  B^raud  &  Gibert  be  overruled,  and  the  cause  re- 
manded to  be  proceeded  Id  according  to  law,  appellees,  Beraud  &  (Hbert, 
to  pay  costs  of  appeal. 

Beheoring  refused. 


No.  872. 
CoRPORiTioN  OF  Vermiliokville  vs.  C.  H.  Mottos. 

The  delsndnnt.  an  ottornc?7  ot  iaw,  refoseB  to  pay  n  Hcpqbo  ta.T  of  ten  dollars.  Im- 
posed by  the  Gorporation  oC  the  town  ot  TermilioDTlllc  on  each  attorney  ntUw 
practicing  his  profession  within  the  limits  ol  the  corporation. 

Corpornlo  bodies  can  exercise  only  the  ivowers  Krauted  to  them.  In  referring  to 
the  leBlalative  act  Incorporatlnit  the  town  of  Vermlllonville  It  ia  Imposaible  to 
flod  any  power,  cipreta  or  Implied,  granted  to  the  oorporatlon  toimpoM  a 
llL'ense  tax  ot  any  kind.    Therotoro  the  judgment  rendered  sgainat  the  detead- 

APPEAL  from  the  Third  Justice  Court,  pariah  of  Lafayette.  Bayiey, 
Justice.  £.  E.  Mouton,  for  plaintiff  and  appellee.  W.  C.  Vrotv  and 
C.  Debaitton,  tor  defendant  and  appellant. 

Taliafeero,  J.  The  corporation  of  the  town  of  Vermillonville  im- 
posed a  license  tax  of  ten  dollars  for  the  year  1874  on  each  attorney  at 
law  practicing  his  profession  within  the  limits  ot  the  corporation.  The 
defendant,  an  attorney  at  law,  refused  to  pay  this  license  tax,  aad  suit 
was  brought  against  him  by  the  cori>oration  before  a  justlee  of  the  peace 
to  compel  payment,  and  judgment  was  rendered  In  favor  of  the  corpu- 
ration,  and  the  defendant  has  appealed. 

Corporate  bodies  can  exercise  only  the  powers  granted  to  them.    In 
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refeniDg  to  the  legislative  act  incorpoiattDg  the  town  of  Yermilionvllle 
we  were  unable  to  find  any  power,  express  or  implied,  graDt«d  to  the 
corporation  to  impose  a  license  tax  of  any  kind.  The  judgment  ren- 
dered by  the  magistrate's  court  we  therefore  conclude  was  erroneously 
reodeied. 

It  is  therefore  ordered  t^t  the  judgment  appealed  from  be  annulled 
and  revereed.  It  is  further  ordered  that  there  be  judgment  in  favor  of 
defendant,  the  pl^ntiff  paying  costs  in  both  courts. 


C. C.MABoc  EI  Ai.  YB.  Zachaky  T.  Fouenet,  Administrator,  et  al. 

There  is  do  want  oI  proper  parties  In  this  case.  It  Is  aotsbonn  that  ther?  are  other 
parties  In  interest  than  those  plalntlfte  pray  to  be  cited. 

If  the  order  for  H  curator  ml  hoc  ia  invalid  because  the  partr  slgDing  as  judge  Is  not 
iodse,  tliBt  is  no  iMn»e  to  iHemlge  the  suit.  A  new  order  may  be  Rrnuted  by  tho 
proper  judse. 

OneiudKment  creditor  of  a  BucceHsion  Hbh  hd  interesl  to  nttaclt  tho  validity  o(  the 
jodltmBnt  of  another  creditor,  where  the  funds  of  the  BUdCpaslon  are  not  sulll- 
«f«Dtto  pity  tnth.  The  court  below  hae  jurisdiction  to  revise  the  judgment  cam- 
plained  of,  and  plaiQtillH  have  an  interest  to  demand  the  oulllty  thereot 

APPEAL  from  the  Third  Judicial  District  Ck>urt,  parish  of  8t.  Martin. 
Traill,  3.  K  S.  Ferry,  for  plaintifCB  and  appellants.  J.  A.  Breatuc 
and  E.  Simon,  for  defendants  and  appellees. 

Wtli,  J.  FlalntJUb,  who  are  mortgage  creditors  of  the  succession  of 
Chailes  Durand,  Sr.,  eue  to  annul  the  judgment  which  OeorgeW.  Banker 
recovered  against  said  succession  on  the  twenty-sixth  of  August,  1871, 
on  the  ground  that  the  contract  upon  which  s^d  judgment  was  founded 
•TBB  illegal,  for  two  reasons: 

IlTBt— It  was  a  contract  between  parties  who  during  the  rebellion  oe- 
copied  the  position  of  enemies. 

Second — The  consideration  of  said  contract  was  Confederate  notes. 

George  "W.  Banker  excepted  to  the  suit  on  the  grounds: 

Rrst— Plaintifb  have  not  caused  the  necessary  parties  to  be  made. 

Second— The  order  appointing  a  corator  ad  hoc  for  Amelia  Durand,  an 
abeentee,  is  illegal,  because  signed  by  a  person  other  than  the  judge. 

Third — Ttiat  plaintiffs  are  estopped  from  attacking  said  Judgment,  be- 
<auBe  it  was  obtfuned  contradictorily  with  heirs  and  creditors  of  said 


Fourth— Exceptor  pleads  sold  judgment,  wliich  was  affirmed  by  tbe 
Supreme  Court  as  re»  judicata,  against  or  in  bar  of  this  action. 

The  coiul  maintained  the  exception  and  dismissed  the  suit.  Plalntlfb 
appeal 
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Appellees  coatend  that  this  case  was  tried  In  the  court  below  on  the 
above  exception,  and  also  on  a.  motion  to  transfer  the  ease  to  the  parish 
court,  and  that  the  said  motion  is  not  contained  In  the  record.  Tb^e 
were  three  suits  on  the  docket  between  these  contestants.  The  record 
satisfies  OS  that  this  ease  was  tried  atone  on  the  exception  above  stAted, 
and  there  is  no  order  oonsolidatiiig  this  with  the  other  cases,  finding 
no  diminution  of  the  record,  we  will  proceed  to  examine  the  case. 

We  find  no  want  of  proper  parties.  It  is  not  shown  that  there  are 
other  parties  In  interest  than  those  plaintitb  pray  to  be  cit«d.  If  the 
order  for  a  curator  ad  hoc  is  Invalid  because  the  person  signing  as  judge 
is  not  the  judge,  that  is  no  cause  to  dismiss  the  suit;  a  new  order  may 
be  granted  by  the  proper  judge. . 

The  judgment  complained  of  was  not  rendered  contradictorilj  vritli 
plaintifb;  it  is  not  res  adjudicata  as  to  them,  nor  are  they  estopped  from 
demanding  the  nuUlty  of  the  judgment  which  they  allege  is  invalid  for 
the  grounds  set  up  In  their  petition.  One  judgment  creditor  of  a  suc- 
cession has  an  interest  to  attack  the  validity  of  the  judgment  of  another 
creditor,  where  the  funds  of  the  succession  are  noteufScient  to  pay  both. 
We  think  the  court  below  has  jurisdiction  to  revise  the  judgment  com- 
plained of  and  plaintlfCs  have  an  Interest  to  demand  the  nullity  thereof^ 

It  is  therefore  ordered  that  the  judgment  herein  dismissing  plainURs' 
suit  be  annulled,  that  the  exceptions  be  overruled,  and  the  cause  re- 
manded for  trial  on  the  merits,  appellee,  George  W.  Banker,  paying  costs 
of  appeal 


No.  884. 
Jean  Bebtband  vs.  Pabish  c 


This  Bult  must  he  rosorded  as  om 

lar  to  that  ol  BterlioK  vB.  West  Feltciaaa.  3i 
aame,  tor  the  reaBoos  set  Cortb  In  that  case. 

APPEAL  from  the  Sixteenth  Judicial  District  Court,  parish  of  Ver- 
milion, afoitton,  J.  Mouton  &  DebailUm  and  IPtttiam  M&uion,  for 
plaintiff  and  appellee.    E.  P.  O'Bfjan,  for  defendant  and  appellant 

Howell,  J,  The  plaintiff,  as  holder  by  indorsement  of  various  war- 
rants amounting  to  $790,  sued  the  parish  to  recover  the  same.  The  an- 
swet  avers  that  the  said  warrants  are  invalid,  the  police  jury  being  with- 
out right  to  issue  instruments  negotiable  In  form ; 

Second^The  formalities  of  law  l»ave  not  been  complied  with,  no  pro- 
vision having  been  made  to  meet  their  payment  in  the  ordinance  creat- 
ing the  debt; 

Third— No  taxes  (cosh)  have  ever  been  levied  by  said  jury,  nor  have 
any  ever  been  collected  to  meet  the  payment  of  said  warrants;  and 
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Fourth— The  parish  treasury  has  been  without  money  to  meet  the 
payment  of  any  warrants  drawn  upon  the  general  fund  since  the  last 
MTen  years,  no  ooUection  of  taxes  being  made  for  Hiat  purpose. 

Judgment  was  rendered  in  favor  of  plaintiff  and  defendant  appealed. 

There  is  a  motion  to  dismiss  the  appeal  on  the  alleged  ground  that  a 
payment  has  been  made  on  the  judgment 

There  being  nothing  before  us  to  sustain  this  allegation,  the  motion 
must  be  refused. 

We  KgarA  the  suit  ae  one  on  the  warrants,  and  is  similar  to  that  of 
Sterling  vs.  West  Felldana,  26  An.  59,  and  for  the  reasons  therein  — 

It  la  ordered  that  the  judgment  appealed  from  be  reversed,  and  that 
tliere  be  judgment  in  favor  of  defendant  with  costs  in  both  courts. 

Behearing  refused. 


State  ex  bel.  Ludoeh  Schgsnaideb  vs.  Min<»  T.  Oohdy,  Shkeift. 

Tbe  niator  took  a  bill  of  except  lone  to  the  ruliiuc  ol  tbo  judKo  a  ituo  od  mi  Ctlng  parol 
proot  tbat  the  release  bond  accepted  br  the  sheritt  was  takea  to  tbe  clerk's  office 
Bod  delivered  to  him  to  be  tiled,  on  the  ground  that  the  said  clerk  had  Issued  e. 
Mrtiflcate  to  relator  to  the  effect  that  no  such  bond  had  been  ho  nied  wlthla  the 
t^n  days  preserlbod.  and  such  eartiflcoW  could  not  bo  disproved  by  parol  evi- 

The  court  below  did  not  err.  This  ia  not  such  an  offlclnl  act  bh  comes  within  the 
rule  Invoked  br  relator.  This  court  Is  not  referred  to  any  Inw  which  makea  it 
thedutfot  the  clerk  to  issue  such  a  eortincato  as  an  authentic  tnatrument.  It 
\a  nothing  more  than  a  written  statement  by  any  other  individual. 

APPEAL  from  the  Third  Judicial  District  Court,  parish  of  St  Mary. 
Train,  J.  A.  C  Dnmartrait,  for  plaintiff  and  appetlanL  lYed.  L. 
Gates,  for  dttfeudant  and  appellee. 

HowtLL,  J.  Tiiia  ia  a  proceeding  by  mandamus  to  compel  the  sheriff 
o(  St  Mary  to  deliver  to  the  relator  fourteen  hogsheads  ol  sugar,  se- 
questered in  the  suit  of  L.  Schexnayder  vs.  J.  T.  Dumesnll,  upon  rela- 
tor's furnishing  a  release  bond  for  one  thousand  dollars  as  ordered  by 
the  judge  a  qtw.  The  answer  of  the  sheriff  is,  that  within  ten  days  of 
the  seizure,  the  defendant  in  the  sequestration  presented  an  order  of  the 
judge  and  a  bond,  with  good  security,  given  in  conTormlty  therewith, 
and  he,  the  sheriff,  accepted  the  said  bond,  released  the  property  to  the 
said  defendant,  and  returned  the  said  bond  Into  court  as  required  by 
tew. 

The  relator  took  a  bill  of  exceptions  to  the  ruling  of  the  judge  ad- 
tuitting  parol  proof  that  the  bond  taken  by  the  sheriff  was  taken  to  the 
derk'e  office  and  delivered  to  the  clerk  to  be  filed,  on  the  ground  that 
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the  s^d  clerk  had  issued  a  certiflcate  to  the  relator  to  the  effect  that  no 
such  bond  had  been  so  furnished  or  filed  within  the  ten  days,  and  sudi 
oertiflcate  could  not  be  disproved  bj  parol  evidence. 

The  judge  did  not  err.  This  is  oot  such  an  official  act  as  comes  within 
the  rule  iavoked  by  relator.  We  are  referred  to  no  law  which  makes  it 
the  duty  of  the  clerk  to  issue  such  a  oertjflcate  as  an  authentic  instru- 
ment. It  is  nothing  more  than  a  written  statement  by  any  other  indi- 
vidual. 

The  evidence  shows  that  the  defendant  furnished  a  relcese  bond  as 
ordered,  and  delivered  it  to  the  deputy  clerk  within  ten  days  after  seiz- 
ure. This  was  auffident,  and  the  judgment  in  favor  of  the  sheriff  is 
correct 

Judgment  affirmed. 


T^iT?*  Bavlieb  vs.  Tabhkhia  Nahh,  AnKiNisntATRix. 

Tlio  preBcrlption  ofthrefl  reiirft  Is  pleaded  by  detendant  wtslnst  the  claims  on  wbl<A 
this  Bult  ts  bfksed.  The  pIslDtlft  contends  that  the  Instrumeats  an  which  she 
sues  are  either  promissory  notes  and  prescribed  <□  flvcyuars  or  ockDowIedK- 
mente  of  del>t  and  barred  only  by  the  iirescription  of  ten  years.  This  in  rairroM, 
and  the  evidence  is  that  both  were  slttned  on  the  same  day.  Not-eniber  17.  IMM. 
This  suit  was  Instituted  In  April.  1R71.  which  talcos  both  out  of  Ihi-  prescription 
sustained  by  the  judBc  n  rpio,  who  decided  that  said  Instruments  were  receipts 
lor  money  loaned. 

APPEAL  from  the  Third  Judicial  District  Coiirt,  parish  of  St  Marj-. 
Train,  J,  A.  L.  Tucker  and  Fred.  Gales,  for  plaintiff  and  appellant 
D.  Caffenj,  for  defendant  and  appellee. 
Howell,  J.  This  suit  is  based  on  the  following  iustruments,  to  wit: 
"  Beceived  cash  from  Eliza  Baylies,  in  December,  1863,  one  thousand 
dollars,  and  in  November,  1865,  8441  75,  up  to  July,  1866,  the  flret,  a  fur- 
ther sum  of  8681  10,  borrowed  in  gold  one  hundred  dollars,  to  be  paid 
when  called  upon. 

•'  (Signed)  "  W.  J.  SASH." 

•'  The  above  is  at  eight  i)er  cent  interest  per  annum. 

"(Signed)  "W.  J.  NASH," 

"November  17, 1868,  received  of  Eliza  N.  Baylies  one  hundred  dollars 
in  gold,  which  I  owe  her,  and  is  to  l»e  paid  when  called  for. 
"  8t  Mary,  La. 

"(Signed)  "W.  J.  NASH." 

"  The  above  is  at  eight  per  cent  interest. 

"(Signed)  "W.  J.  NASH." 

The  defense,  besides  the  general  denial,  is  that  plaintiff  is  one  of  the 

heirs  of  W.  J.  Nash,  at  whose  death  she  had  posaesalon  of  his  books, 
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papers,  and  (U!coimts;  that  the  inatrmuente  sued  on  were  coutained  in  a 
bound  book,  the  leaves  of  which  were  destroyed  except  those  containing 
aaid  instruments;  that  no  consideration  ever  existed  tor  the  aamei  that 
they  were  obtained  through  traud  and  other  ill-practices;  that  plaiutdff 
bad  no  means  of  her  own,  and  was  supported  by  her  father;  that  from 
1S65  to  1869,  inclusive,  she  collected  rents  for  her  father  from  property 
in  New  Orleans,  amounting  to  six  hundred  dollars,  and  never  accounted 
therefor,  which  more  than  compensates  any  sum  that  may  have  been 
due  plaintiff.  The  prescription  of  three  years  was  pleaded.  The  judge 
a  quo  held  that  the  instruments  were  receipts  for  money,  and  the  it«me, 
aoept  the  one  hundred  dollars  borrowed  November  17, 1868,  were  pre- 
scribed in  three  years,  and  gave  judgment  tor  said  sum  in  gold,  from 
Thich  plaintiff  appealed. 
Defendant  asks  that  Judgment  be  amended  by  rejecting  the  whole 

The  plaintiff  contends  that  said  instruments  are  cither  promissory 
notes  and  prescribed  in  Ave  years,  or  acknowledgments  of  debt  and  pre- 
scriptible  in  ten  years.  This  is  correct,  and  the  evidence  is  that  both 
vere  signed  on  the  same  day,  November  17, 1866.  This  suit  was  insti- 
luted  in  April,  1871,  which  takes  both  out  of  the  prescription  sustained 
b;  the  judge  a  quo. 

On  the  merits  the  defense  is  not  sustained  by  the  evidence. 

It  is  therefore  ordered  that  the  judgm«it  appealed  from  be  reversed, 
and  that  plaintiff  recover  of  defendant,  adrainiatratrix  of  the  succession 
ol  Wm.  J.  Nash,  deceased,  82522  85,  with  eight  per  cent  per  annum  in- 
terest from  November  17,  1868,  till  paid,  two  hundred  dollars  of  it  to 
be  m  gold,  and  costs  of  both  courts,  to  be  paid  in  due  course  of  adminis- 
tredoD. 


Joseph  T.  L-ibit  ws.  M.  A.  Perry,  Natural  Tutrix. 

TtMOoart  aouaerroneoaelr  maintalDoddereadaut'a  eiceptlon  and  dismlBsed  tbta 
aait,  Thoro  is  no  dispute  about  the  oaoacily  of  llio  wlaintiff.  and  sn  adminlBtra- 
tor  has  the  right  to  Bue  tor  debts  due  to  the  estate  ho  Ioub  as  he  eootinues  to  bo 
Bdmlnlatrator.  So  aDsn-sr  waa  Hied  and  no  dpfaull  was  takon.  Thoro  was 
therelore  no  issue  joined  on  the  oierita.    The  cuae  is  rumandud. 

APPEAL  from  the  Sixteenth  Judicial  District  Court,  parish  of  Ver- 
milion.   Mmiton,  S.    F.  R  KUig,  for  plaintiff  and  appellant    Jfoii- 
ton  it  Bebaillon,  tor  defendant  and  appellee. 

LuDEUse,  C.  J.  The  plaintiff  s  led  the  estate  of  D.  O'Bryan  for  moneys 
received  by  him  as  administrator  of  the  estate  of  Bernard  McDermot 
and  not  accounted  for. 
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The  defendant  filed  an  exception  and  asked  lor  the  dismiBsal  of  the 
fiuit  on  the  grounds  following,  to  wU:  That  it  appears  from  plfuntifTa 
petition  tliat  D.  O'Bryan  as  administrator  of  the  suocessioa  of  B.  Mc- 
Demiot  has  paid  all  the  debts  of  the  estate,  and  there  are  now  no  credit- 
ors, and  that  under  this  state  of  facts  no  one  but  the  heira,  or  the 
attorney  of  absent  heirs,  could  sue  for  a  debt  due  to  the  said  suocesBion. 
The  court  o  qua  erroneoivaly  maintained  the  exceptions  and  dismissed 
the  suit.  There  is  no  dispute  about  the  capacity  of  the  plaintiff,  and  an 
administrator  has  the  right  to  sue  for  debts  due  to  the  estate  so  loug  as 
he  continues  to  be  administrator.    14  An.  349;  27  An.  37. 

No  answer  was  filed  and  no  default  was  taken  in  the  case;  there  was 
therefore  no  issue  joined  on  the  merits. 

It  is  therefore  ordered  that  the  judgment  of  the  lower  court  be  an- 
nulled, and  It  is  further  ordered  and  adjudged  that  the  exceptions  be 
overruled  and  the  case  be  remanded  to  be  tried  on  the  merits. 


OscAK  S.  Lyons  vs.  Wm.  C.  Teal  Er  al. 

To  permit  plaintiff  to  ufT^r  in  his  own  bolialf  hie  owd  books  would  b«  to  permit  blm 
to  manufacturn  his  own  evidaocc.  His  adversary  mlcbt  have  roauired  the  books 
of  plaintiff  to  be  adduL'Oii.  but  ho  •^an  oot  ofTer  them  himself ;  and  becnuse  ODf 
book  wae  received  without  objection  is  no  rea.ion  thnt  ho  ehould  be  permitted  to 
iotroduoe  the  other  when  objeoted  to. 

The  promiee  lo  pay  the  debt  of  another  can  only  In  proved  by  written  evideDCe,  and 
this  the  pialntllT  haa  failed  (o  produce  nRalnst  defendant. 

APPEAL  from  the  Eighth  Judicial  District  Court,  parish  of  Calcasieu. 
Morgan,  3.  Liims  LM-que,  tor  pialnUff  and  appellant  Oenrge  U- 
Wella,  for  defendants  and  appellees. 

Wylv,  J.  Plaintiff  appeals  from  the  judgment  dismissing  as  of  non- 
suit his  demand  against  defendants  on  two  accounts,  and  dissolving  tbe 
attachment  sued  out  by  him,  T^serving  to  defendants  the  right  to  sue 
for  damages  for  the  wrongful  issuing  of  the  attachment. 

It  seems  plaintiff  is  engaged  in  the  lumber  business.  He  Iceepa  a 
book  called  a  log-book,  and  another  book  called  a  tally -book.  He  intro- 
duced in  evidence  without  objection  his  It^-book  and  subsequently 
offered  to  introduce  his  tally-book,  which  was  objected  to  and  exdiided. 
Ho  took  a  bill  of  exceptions  to  the  ruling  of  the  court  excluding  tlii* 
evidence;  and  in  his  brief  complains  thnt  the  judge  erred. 

We  think  the  ruling  was  correct  To  permit  plaintiff  to  offer  in  his 
own  behalf  his  own  books  would  bo  to  permit  him  to  manufacture  his 
own  evidence.  His  adversary  might  have  required  the  books  of  pltun- 
tiff  to  be  adduced;  but  he  can  not  offer  them  himself.    And  because  one 
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book  was  reoeived  without  objection  is  no  teasoQ  Ihat  be  should  be  per- 
mitted to  introduce  the  other  when  objected  to. 

We  think  the  judgment  appealed  trom  is  correct.  Plaintiff  tailed  to 
establish  the  correctness  of  the  account  of  six  hundred  and  eleven  dol- 
lars which  he  has  against  defendant.  He  fails  to  adduce  written  evi- 
dence of  the  promise  of  defendant  to  pay  the  ocoount  which  he  holds 
agwDBt  Wm.  Dupriest  The  promise  to  pay  the  debt  of  another  can 
only  be  proved  by  written  evidence.  There  was  no  cause  for  the  attach- 
moDt. 

Judgment  affirmed. 


O.  P.  Alfobd  V8.  Mantel  A.  Montejo  et  al. 

Tbejudtce  K  mfo  correctly  susCalnad  tbe  detendaats'  exceptions,  that  the  plalntlft 
hiaahowQ  no  cause  ol  action,  and  that.  It  he  hsaaDT  rlcht  In  the  premises  sold. 
he  must  proceed  by  the  hypothecary  action  against  the  oroperty  and  not  by  ralo 
■salnst  the  pnrchaaer. 

It  appears  that  the  plaiaCinTs  mortxiuco  Is  a  jndicinl  mort^Bse.  aod  l(  the  dflteQd- 
aat'9  mortKoee  was  oot  euperinr  in  rank,  tbe  plaintifTH  remedy  was  to  claim  the 
proceeds  by  third  opposition,  or  subsequently  by  tho  hypothecary  action.  It  Is 
only  when  there  exist  privileges  or  special  raort«a«eH  which  are  prelertedto 
thejudement  credilor  that  the  purchaser  shall  retaia  the  portion  of  tbe  price 
necessor;  to  discharge  said  prior  special  mortKaKCS  or  prlvlleeos. 

APPEAL  from  the  Third  Judicial  Dletrict  Court,  pariah  of  St.  Mary. 
Train,  J.    Fred.  Gates,  for  piaintifT  and  appellant     JA  Cafferu,  for 
deteodants  and  appellees. 

LuDEUNo,  C.  J.  Manuel  A.  Montejo,  a  mortgage  creditor  of  Rose, 
Allen  &  Co.,  obtained  an  order  of  seizure  and  sale  against  the  property 
mortgaged,  and  at  the  sale  he  and  L.  F.  Gen^res  became  the  purcliasers 
lor  the  price  of  811,360.  The  sheriffs  returns  state,  that  Montejo  retained 
eaoogh  of  the  proceeds  to  sat^fy  his  judgment  and  costs,  and  paid  to 
T.  D.  Hine,  a  mortgage  creditor,  the  sum  of  twenty-flve  hundred  dollars 
out  ol  the  price;  at  least,  this  is  stated  to  be  a  fact  in  the  brief  of  the 
plaintiff  and  appellant.  The  returns  are  not  In  the  transcript,  which  is 
rery  defective.  It  is  further  admitted,  for  the  purposes  of  this  trial,  that 
"the  certificate  of  mortgages  read  on  the  day  of  sale  and  attached  to 
tbe  writ  of  seizure  and  sale  disclosed  mortgages  to  a  lai^  amount,  in- 
cluding those  of  the  seizing  creditor  and  Thomas  D.  Hine,  of  rank  supe- 
rior to  that  of  the  plaintiff,  and  that  these  exceed  in  amount  the  pur- 
chase price."  The  plalntifTs  admission,  It  is  stated,  is  not  to  imply  that 
the  mortgages  existed  In  fact  or  weie  valid,  but  that  they  exist  prima 
ftKie. 
There  is  no  evidence  to  rebut  this  i>r'ima  facie  proof,  and  the  plaintiffs 
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demand  would  se«in  to  be  without  totmdation.  But  we  think  tlie  judge 
n  quo  correctly  sustained  the  defendants'  exceptions,  tliat  the  pluntiff 
has  shoWD  no  cause  of  action,  and  that,  If  he  tiae  any  right  in  the  prem- 
ises, he  must  proceed  by  the  hypothecary  action  against  the  property, 
'  and  not  by  rule  against  the  purcliaser. 

It  appears  tliat  the  plaintilTs  mortgage  is  a  judi<Hal  mortgage,  and  if 
the  defendants'  mortgage  was  not  superior  in  rank,  the  plaintilT's  remedy 
WBS  to  claim  the  proceeds  by  third  oppoeitioD,  or  subsequently  by  the 
bypotheuary  action.  C.  P.,  article  679.  It  is  only  whea  there  eiist 
privileges  or  specUd  mortgages  wtiich  are  preferred  to  the  judgment 
creditor  ttiat  the  purchaser  shall  retain  the  portion  of  the  price  neces- 
sary to  discliarge  said  prior  special  mortgages  or  prlvil^;es.   C.  F.  663. 

It  is  therefore  ordered  that  the  judgment  of  the  lower  court  be  at- 
tlrmed  with  costs  of  appeal. 

No.  930. 
Mrs.  G.  L.  Fuselieb  vs.  Hehsy  S.  Buckneb  and  Shebiff. 

One  of  tha  questions  to  be  decided  In  this  ease  Is,  whether  the  homestead  set  ot  the 
twenty-seoond  o(  December.  1886,  oonfere  ui:>on  marrifd  iponieii  the  rUht  to  ft 
homoBtead.  The  letter  ol  the  law  is  UDimblicuous.  and  this  court  Is  not  per- 
mitted to  disreirnrd  It  under  the  pretext  ol  dlvininic  the  lutontlon  of  the  Leeis- 
laturo.  Besides,  it  is  a  law  in  derOEatloa  of  oolnmoD  rlRbts  and  must  be  Inter- 
preted strictly. 
The  law  does  not  confer  this  prlrilwre  of  a  bomeBtead  upon  e,  man-ied  iroman.  Dar- 
ing the  marrlaxe  the  husband  is  the  bead  of  the  family,  npon  whom  devnlTes 
the  supi>ort  of  the  lamilr.  and  whether  in  eiofptioaol  caasa  the  wife  may  have 
to  oontributs  to  the  aupirart  of  the  family  or  nut.  can  not  affect  the  Interpreta- 
tion of  this  statnte. 

APPEAL  from  the  Third  Judldal  District  Court,  parish  of  St  Mary. 
Train,  J.    A.  C  Dumartrait,  for  plaintiff  and  appellant.    Fred.  Gates, 
for  defendant  and  appellee. 

LuDELUta,  C.  J.  This  is  an  injunction  suit  in  which  the  pliuntifF  asserts 
a  right  to  a  homestead  under  the  act  of  the  twonty-second  of  December. 
1665.  She  claims  lots  one,  two,  throe,  four,  and  five  as  shown  by  a  plan 
on  file  and  the  dwelllDg-house  and  outbuildings,  etc 

Her  pretensions  are  opposed  on  the  grounds  following'.  That  she  is  not 
the  head  of  a  family ;  imd  that  she  owns  other  property  worth  more  than 
two  thousand  dollars. 

The  evidence  shows  that  she  Is  a  married  woman;  that  she  owns  other 
property  in  the  parish  besides  that  claimed  imder  the  homestead  act, 
worh  more  than  two  thousand  dollars,  but  that  It  is  mortgaged  for  large 
debts ;  and  that  the  property  claimed  under  the  said  exemption  law  ex- 
ceeds in  value  two  thousand  dollars — the  dwelling-house  alone  being 
proved  to  be  worth  at  least  four  thousand  dollars  ;  and  it  is  further 
proved  that  she  has  a  granddaughter  living  with  her  whom  she  has  un- 
dertaken to  rear  and  educate,  the  mother  consenting. 
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Tli«  queelioti  first  to  be  decided  ie,  does  the  act  aforeeaid  confer  upon 
married  u-omeii  the  right  to  a  iiomestead  ?  The  foilowlng  ia  the  law  : 
"In  addition  to  the  property  and  effecte  now  exempt  from  seizure  and 
sde  under  exeontion,  one  hundred  and  sixt;  aoree  of  ground  and  the 
buildings  and  improvemeote  thereon  occupied  as  a  residence,  and  bcma 
fide  owned  by  the  debtor,  having  a  family  or  mottier  or  lather  or  person 
or  persons  dependent  ujion  bint  for  support ;  also  one  work-horse,  one 
ngon  or  csrt,  one  yoke  of  oxen,  two  cows  and  calTee,  tweaty-flve  bead 
of  hogs  or  one  thousand  pounds  of  bacon  or  equivalent  in  pork,  and, ' 
it  s  turner,  the  necessary  quantity  of  com  and  fodder  for  the  current  - 
year;  provided,  that  the  property  herein  declansd  to  be  exempt  from 
»diure  and  sale  does  not  exceed  in  value  two  thousand  dollars  ;  and  in 
tase  of  excess,  any  sale  thereof  under  execution  shall  be  taken  from  the 
lot  of  ground  and  building  herein  itiedtioned,  and  not  from  the  other 
property  herein  mentioned  as  being  exempt  from  seizure  and  sale ;  and 
provided,  furthei;  that  no  debtor  shall  be  entitled  to  the  exemption, 
ichoee  wife  shall  own  in  her  own  right  and  be  in  the  actual  enjoyment  of 
property  worth  more  than  one  thousand  dollars." 

The  letter  ot  the  law  is  unambiguous,  and  we  are  not  permitted  to 
disT^ard  it,  under  the  pretext  of  divining  the  intention  of  the  L^tsta- 
tura.  Besides,  it  is ,  a  law  in  derogation  of  common  rfeht,  and  must  be 
construed  strictly.  The  law  does  not  confer  this  privilege  of  a  home- 
stead upon  a  married  n-oiitan.  During  the  marriage  the  husbajid  is 
the  head  of  the  family,  upon  whom  devolves  the  support  ot  the  family, 
80d  whether,  in '  exceptional  cases,  the  wife  "may  have  to  contribute  to 
the  support  of  the  family,  or  not  can  not,  affect  the  Interpretation  of  this 
statute. 

It  is  therefore  ordered  that  the  judgment  of  the  lower  court  be  affirmed 
vith  costs  of  appeal. 

HovELL,  J.,  concurring  in  the  dei^ree.  I  concur  In  the  conclusion  in  this 
I'ase  on  grounds  different  from  that  given  by  the  majority  of  the  court, 
Thlch  I  reserve  the  right  to  put  on  file. 

No.  923. 

Edward  PnovofiT  vs.  H.  R  Carun. 

Fiilnllff,  bavIPB  elected  to  auu  on  a  iwDtract  nbtch  he  tailed  to  iistabljsh,  uao  oot 
recover  on  a  qnaiiUmi  ineriOL  But  ae  he  Borved  defendant  in  the  [Opacity  of  an 
oiersepT.  bis  rlsht  to  demand  the  vulue  ot  his  servlcos  should  be  reserved  to 
him. 

iPPEAL  from  the  Third  District  Court,  parish  of  St.  Mary.     Trnin,  J. 
E.  L.  Belden,  for  plaintiff  and  appellee.   Allen  £  Fmter,  for  defendant 
and  tqipellont. 
Wily,  J.    Plaintiff  sued  defendant  on  a  contract  for  twenty-seven 
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hundred  dollars  for  hia  services  as  overseer  for  twenty-sevec  months  on 
the  plantation  of  defendant. 

The  evidence  tails  to  show  a  contract;  ilaintifT  and  defendant  never 
came  to  an  Hf^reement  as  to  the  amount  the  former  was  to  receive  for  hk 
services.  As  plaintiff  elected  to  sue  on  a  contract  he  can  not  recover  on 
a  quantum  vieruit.  As  he  served  defendant,  as  overseer,  bis  right  to 
demand  the  value  of  bis  services  should  be  reserved  to  him. 

It  is  therefore  ordered  that  the  judgment  herein  in  favor  of  plaintiff 
be  annulled,  and  plaintifTs  demand  be  rejected  with  coats  of  both  conrts, 
reserving  plalntitTs  right  to  sue  for  the  value  of  hie  eervfoee  hereafter. 


No.  948. 

E.  S.  BiTCKNER  vs.  IhL  T.  OoKCY,  Shebitf,  et  al. 

For  the  purposes  of  tbe  trial  oil  defendant's  exoeption,  the  alleKations  of  Buckner. 
the  plBintlff.  must  be  taken  aa  true.  It  would  then  apoaar  thiit  a  fictitious  claim 
wasmade.todelrsud  bonajtdr.  nreditore  otthetr  mortgago  rlKhts  upon  the  prop- 
erty seised.  One  havlne  a  real  rlBht  upon  property  has  the  right  to  oppoe«  the 
claims  of  all  pereons  who  HHtiert  rlRhta  against  the  property,  which.  It  main- 
tained, wonld  defeat  his  claim.  Tbe  judice  <i  quo  erred  in  maiatainlnK  the  ei- 
ceptlon  and  dlsmlsalnB  the  sulL 

APPEAL  from  the  Third  Judicial  District  Court,  parish  of  St  Mary. 
Train,  J.    FYed.  Gates,  for  plaintiff  and  appellant.    A.  L.  Tucker,  Ed- 
ward  Sinwn,  tor  defendants  and  appellees, 

Lddelino,  C.  J.  At  the  suit  of  Corinne  Perret  the  undivided  half  of  a 
plantation  on  the  Bayou  Teehe  was  sold  and  Madame  G.  L.  Fuselier 
bought  it,  paying  a  part  in  cash  and  giving  her  two  notee  of  $3459  07 
each,  secured  by  special  mortgage  on  the  land  sold.  These  notes 
Mrs.  Perret  transferred  to  B^raud  &  Gibert,  of  New  Orleaus.  Mrs. 
Fuselier,  having  purchased  the  land  in  question,  mortgaged  It  to  H.  S. 
Buckner.  B^raud  &  Gibert  obtained  an  order  of  seizure  and  sale,  which 
was  enjoined  by  Mrs.  Fuselier  on  various  grounds,  among  them  that  the 
notes  did  not  belong  to  Beraud  &  Gibert,  and  that  she  had  given  them 
in  error,  and  that  they  were  without  consideration.  She  had  p^e^•iously 
attached  the  notes  in  a  suit  she  brought  against  Mrs.  Perret  for  a  debt 
she  claimed  the  latter  owed  her.  Subsequently,  it  appeara  that  upon 
some  arrangement  among  the  parties,  Mrs.  Fuselier  dismissed  her  at- 
tachment against  Mrs.  Peiret  and  her  injunction  against  B<^raud  &  Gi- 
bert, Mid  tbe  land  was  sold  under  the  writ  of  Beraud  &  Gibert  Buckner 
came  in  as  third  opponent,  and  obtained  an  order  directing  the  sheriff  to 
retain  in  hia  hands  till  further  order  of  the  court  the  proceeds  of  the 
sale  of  the  undivided  half-part  of  the  lands  described  in  his  petition,  sold 
at  the  suit  of  Beraud  &  Gibert  in  suit  No.  6760.  He  prayed  judgment 
in  his  favor,  decreeing  the  proceeds  to  be  paid  to  him,  after  payment  of 
costs  and  taxes,  in  preference  to  Beraud  &  Gibert,  the  seizing  creditom ; 
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that  B^raud  &  Gibert  be  cited  to  answer ;  and  that  the  notes  and  mort- 
gagee given  to  secure  the  payment  of  the  notee  made  in  favor  of  Corinae 
Perret  be  declared  null  and  void,  without  conaideration,  and  of  no  effect 
against  him. 

To  the  proceeding  of  Buckner,  B^raud  &  Qibert  excepted  on  several 
grounds,  the  principal  one  of  which  is  that  the  opponent,  Buckner,  predi- 
cates his  demand  upon  rights  (if  any  exist,  which  they  deny,)  wholly 
personal  to  his  ddstor,  Mrs.  Uaria  £.  L.  Fr^re,  upon  which  he  can  not 
stand  in  judgment  and  of  which  he  can  not  avaU  himself  in  these  pro- 
ceedings. They  allege  that  by  the  order  obtained  by  the  opponent,  Buck- 
ner, retaining  in  the  hands  of  the  sheriff  the  funds  of  the  defendants, 
amounting  to  more  than  eight  thousand  dollars,  he  embarrasBea  their 
business  as  commission  merchants,  and  causes  them  great  damage,  and 
has  caused  them  to  incur  heavy  expenses  for  counsel  fees  and  other  neoes' 
sar;  charges  in  defending  this  suit  They  pray  that  the  plaintifTs  action 
be  dismissed,  and  that  they  have  judgment  against  htm  on  their  recon- 
Tcntional  demand  for  two  thousand  dollars  damages  and  all  costs  of  suit. 

The  exceptions  were  sustained  and  the  plaintiff's  action  dismissed  at 
his  costs.  The  question  of  damages  claimed  in  the  defendants'  recou- 
veational  demand  was  reserved  for  future  action  against  the  plaintiff. 
From  this  judgment  the  plaintiff  has  appealed. 

For  the  purposes  of  the  trial  on  the  exception  the  allegations  of  Buck- 
aer,  the  plaintiff,  must  be  taken  as  true.  It  would  then  appear  that  a 
fictitious  claim  was  made,  todetraud  bona y!de  creditors  of  their  mortgage 
rights  upon  the  property.  One  having  a  real  right  upon  property  has 
ttie  right  to  oppose  the  claims  of  all  persons  who  assert  rights  against 
tlie  property,  which,  if  maint^ned,  would  defeat  his  claim. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  of  the  lower 
court  be  annulled  and  that  the  exception  be  overruled,  and  that  the  casts 
be  remanded  to  the  court  a  qua  to  be  tried  on  the  merits. 

It  is  further  ordered  that  appellees  pay  costs  of  this  appeal. 

Beheariog  refused. 

No.  9152. 

M.  Bonis  vs.  A.  L.  MoNor,  President  Police  Ji-by, 

TheproceedinKin  Ihedistrfct  ooart  waBlrregular  and  unButhorlzed.  Under  arti- 
cle t«a  ot  the  constitution  of  tho  Btatu  the  plaintiff  had  thu  risht  to  sue  out  au 
injunotion  in  the  parish  court,  and  if  tho  amount  iovoU-td  justiUcd  It.  an  appeal 
from  that  court  to  the  district  court  might  have  been  taken.  But  the  district 
court  had  norisbt  to  prevent  a  suit  In  the  parish  court  by  injunction. 

APPEAL  from  the  Third  Judicial  District  Court,  parish  of  Iberia. 
Train,  J.    R  S.  Perry,  for  plaintiff  and  appellant     W.  F.  Schwing, 
parish  attorney,  for  defendant  and  appellee. 
Lun^jHO,  C.  J.   It  appears  that  In  1875  the  plaintiff,  a  lessee  ot  the  Nel- 
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BOQ  tract,  was  about  cloring  a  road  which  hiul  been  naed  as  a  publia  road 
for  many  years.  The  police  Jury  directed  the  parish  attorney  to  enjoin 
the  said  Bonln  from  closing  the  road  by  running  his  fences  across  it  The 
injunction  was  issued  by  the  parish  court.  Thereupon  the  said  Bomn 
obtained  an  injunction  from  the  district  court  arresting  the  process  and 
"writs  of  the  parish  court..  The  district  court,  on  the  trial  of  the  cause, 
decided  tiiat  the  road  was  a  public  road,  dissolved  its  injunction,  and 
i30iiimanded  the  sheriff  to  execute  the  iajunctlon  of  the  pariah  court; 
TThe  proceeding  in  the  district  court  was  Irregular  and  unauthorized. 

Artiele  ten  of  the  c^onstitution  of  this  State  declares  that  "all  courts 
shall  be  open,  and  every  person,  tor  injury  done  him  in  his  lands,  goods, 
person,  or  reputation  shall  liave  adequate  remedy  by  due  process  of  law, 
and  justice  administered  without  denial  or  unreasonable  delay."  Under 
this  provision  the  parish  of  Iberia  had  the  right  tosue  out  the  injiinctloQ 
in  the  parish  court,  and  if  the  amount  involved  Justified  it,  an  appeal 
from  that  court  to  the  district  court  might  have  been  taken.  But  the  dis- 
trict court  liad  no  right  to  prevent  a  suit  tn  the  parish  court  by  injunctioa 

It  is  therefore  ordered  that  the  judgment  of  the  district  court  dissolv- 
ing the  injunction  be  affirmed  with  costs  of  appeal. 

Rehearing  refiiaed. 


M.  GoNsouLiN  vs.  John  I.  Adams  &  Ca 

The  tight  to  dissolve  a  sale  for  the  non-pB;meal  of  tho  price  is  Independent  of  the 
morlgSKe  or  vendor's  privilege.  It  \e  oonferred  by  the  tetctnal  provlsicns  of  the 
Code,  and  this  rittht  may  be  eiercised  BRBinst  tho  oasiicDB  ot  (he  vendee,  tor ther 
could  anjulre  onlr  such  rights  as  he  had,  taking  the  property  ram  onere. 

But  the  record  shows  that  more  than  Icd  years  bad  elapsed  botweeo  the  date  ot  Ihe 
maturity  oF  the  ftrat  InstAllmcnt  of  the  creillt  portion  ot  the  price  and  the  Initi- 
tntion  ot  this  suit.  Obviously,  nhen  tho  buyer  (ailed  to  pny  tlio  nrstlasttijlaient 
of  the  price,  tho  seller  might  have  exereised  his  right  lo  dissolve  the  Bsleforthe 
non-payment  otthe  prise,  and  preeerlptlon  against  that  right  began  to  ruuFropi 
the  moment  when  It  might  have  been  enforced.   Therefore  the  plea  of  presorip- 

APPEAL  from  the  Third  Judicial  District  Court,  parish  of  Iberia. 
2Vaiii,  J.  B.  8.  Perry,  for  plaintiff  and  appellee.  Fred,  Gates,  toi 
defendants  and  appellants. 

LuDELiNO,  0.  J.  This  is  an  action  to  dissolve  a  sale  for  the  non-pay- 
ment of  the  price,  instituted  against  a  third  party  who  acquired  a  title  at 
sherifTs  sale  under  execution  against  the  plalntlfTs  vendee,  and  also  a 
petitory  action. 

The  plaintiff  allies  that  he  is  the  owner  of  tho  property^  which  was 
retroceded  to  him  by  his  vendee  for  the  non-payment  of  the  price,  and  at- 
tacks the  sale  by  the  sheriff  to  the  defendant  on  the  ground  that  the 
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judgment  debtor  had  not  paid  the  price  ol  the  land  and  his  title  tcau  de* 
teasible,  and  the  purchaser  at  t^e  sberifTs  sale  acquii-ed  only  such  titie 
SB  their  debtor  had. 

The  act  or  retroceesion  by  Darden  was  made  after  the  sheriff's  sale, 
and  when  he  had  no  rfeht  or  interest  in  the  lands.  We  will,  therefore, 
leafe  out  of  -xiew  this  retraosler. 

The  right  to  dissolve  a  sale  for  the  non-payment  of  the  price  la  inde- 
poident  of  the  mortf^age  or  vendor's  privil^e.  Swann  tb.  Gayer,  24 
Ad.  502.  It  is  oonferred  by  the  textual  provisions  of  the  Code:  "  If  the 
buyer  does  not  pay  the  price  the  seller  may  sue  for  the  dissolution  of 
the  sale."  C.  C.  2561;  Uarcade,  vol.  6,  p.  291.  And  this  right  may  be  ex- 
erdsed  against  the  assigns  of  the  vendee,  for  they  could  only  acquire 
socfa  rights  as  he  had,  taking  the  property  ami  onere.  See  12  An.  778, 
«99i  23  An.  757. 

The  defendant  has,  however,  interposed  the  plea  of  prescription  of  ten 
yearn  in  bar  of  this  action.  The  reoord  shows  that  more  than  ten  years 
bad  elapsed  between  the  date  of  the  maturity  of  tlie  first  Installment  of 
the  credit  portion  of  Uie  price  and  the  institutioD  of  this  suit  But  the 
pl^tiff  strenuously  urges  that  pteecription  against  this  right  did  not 
begin  to  run  till  after  the  maturity  of  the  last  installment,  and  ten  years 
hod  not  elapsed  from  that  period. 

Obviously,  when  the  buyer  failed  to  pay  the  first  installment  of  the 
price  the  seller  might  have  exercised  his  right  to  dissolve  the  sale  for  the 
Don-payment  of  the  price,  and  prescription  ag^nst  that  right  began  to 
nm  from  the  moment  when  it  might  have  been  enforced.  See  George 
ve.  Edox  et  al.,  23  An.  SC^. 

It  is  therefore  ordered  that  the  judgment  of  the  lower  court;  be 
aonolled,  and  that  there  be  judgment  in  favor  of  the  defendants  reject- 
ing the  plaintifTs  demands  with  costs  in  both  courts. 

HoBaAN,  J.,  concurring  in  lite  decree.  In  January,  1861,  plaintiff  sold  a 
certain  piece  of  property  to  William  J.  Darden.  To  secure  the  payment 
of  a  portion  of  the  price  he  reserved  a  mortgage  and  vendor's  privilege. 

Darden  subsequently  mortgaged  the  property  to  John  L  Adams  &  Co. 
Under  this  mortgage  the  property  was  seized  and  offered  for  sale  tor 
cash.  Not  bringing  two-thirds  of  its  appraised  value,  it  was  re-adver- 
tised and  sold  on  twelve  -months  bond.  The  defendants  became  the  pur- 
chasers, and  were  put  in  possession. 

Pending  the  proceedings  under  wbiob  the  property  was  sold  plaintiff 
filed  a  third  opposition,  in  which  he  set  up  that  the  mortgage  and  ven- 
dor's hen  held  by  him  had  ne%'er  been  extinguished;  that  the  debt  which 
it  was  given  to  secure  had  never  been  discharged;  that  his  rights  on  the 
property  were  superior  to  those  of  Adams  &  Co.,  and  he  prayed  that  the 
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Gonaoulin  tb.  Adama  i,  Co. 


sheriff  be  ordered  not  to  make  any  adjudicatioD  of  tiie  property  except 
upon  some  lawful  bid  equaling  or  surpassing  in  amount  the  sum  due  to 
him,  which  he  olaimed  to  be  paid  to  him  by  preference. 

Upon  this  petition  it  was  ordered: 

Ftrst^That  the  third  opposition  be  filed. 

Second — That  the  sherifT  be  commanded  to  malce  no  adjudication  of 
the  property  seized  unless  some  legal  bid  thereon  amounting  or  sur- 
passing the  sum  of  twelve  thousand  dollars,  with  Interest,  shall  bare 
been  made,  and  the  sheriif  was  ordered  to  cause  the  payment  in  cash,  on 
the  day  of  sale,  of  the  amount  of  his  bid,  which  the  sherilT  was  ordered 
to  ret^n  subject  to  the'further  order  of  the  court. 

This  opposition  was  filed  when  the  property  was  advertised  for  eate 
for  the  second  time.  The  date  of  the  filing  was  the  twenty-sixth  of  Feb- 
ruary, 1873. 

The  sale  took  place  on  the  sixth  of  April,  1873.  Adams  &  Go.  became 
the  purchasers.  No  action  was  taken  on  the  third  opposition  uutU  the 
twenty-sixth  of  Sept«mber  following,  when,  on  motion  of  plaintlfTs  coun- 
sel, the  proceeding  was  dismissed.  The  sheriff  then  made  out  a  deed  to 
Adams  &  Co.,  dating  it  on  the  day  of  sale. 

On  the  twenty-eighth  of  October,  1873,  Darden,  by  public  act,  retro- 
ceded  the  property  in  question  to  Gonsoulin.  Gonsoulin  brings  this  stift 
under  Darden's  act  of  retrocesBion  to  annul  the  sheriffs  sale  to  Adams 
&,  Co.,  and  claims  that  the  title  to  the  property  is  in  him. 

In  my  opinion,  when  the  act  of  retrocession  was  passed  Darden  had 
no  interest  in  the  property  In  question  to  sell,  to  give,  or  to  retrocede. 

That  Adams  &  Co.  had  tiie  right  to  cause  the  property  mortgaged  to 
them  to  be  sold,  is,  I  think,  unquestionable.  That  the  sheriff  could  con- 
vey title  is,  I  think,  equally  clear.  Certainly,  tlto  prior  mortgage  had  the 
right  to  be  paid  by  preference.  He  had  even  tho  right  to  insist  upon  the 
nullity  of  the  sale  if  the  propert,y  had  not  sold  for  a  sufficient  amount  to 
pay  his  moriigage.  But  he  docs  not  claim  the  nullity  of  the  sale  on  this 
ground.  On  the  contrary,  the  proceedings  which  he  took  to  secure  his 
rights  in  that  direction  were  by  him  dismissed.  He  sets  up  no  claim  in 
his  pleadings  except  under  the  act  of  retrocession.  Ho  distinctly  avers 
that  the  sale  by  the  sheriff  is  null  because  of  the  retrocession.  It  seems 
to  mc  that  he  must  be  held  to  his  plejidings  and  his  judicial  procoedings, 
and  that  he  must  stand  upon  tho  title  which  he  sots  up,  viz.:  the  act  of 
retrocession,  and  I  think  that  when  that  act  was  passed  Darden  had 
nothing  to  retrocede.  As  he  had  nothing,  he  could  convey  nothing,  and 
his  act  to  Gonsoulin  was  nothing. 

I  express  no  opinion  as  to  the  question  of  prescription,  and  concur  in 
the  decree  for  the  foregoing  n 

Bchearing  refused. 
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Enoz  ve.  Ann  Onraett . 


Jim  Fkank  Snox  V8.  Ank  Oubnett,  Tctrix.     Vincent  Boaoni  et  m. 
Intebtenobs. 

ThIiiBultwBB  iastltuted  Id  isea.  At  that  time  the  district  court  had  jurlBdlotioQ- 
But  tlis  ootutltution  □!  1S6S  iuterveDed.  Under  that  ooostltutlon  the  parish 
oourtilone  has  inrladlctioa  over  suob  oosea.  The  ooastltution  Is.  ol  course, 
supreme,  and  when  It  given  to  pariBh  court*  Biclueive  iurlsdlPtlon  over  such  of 
anoPWSkin  matters  n«  relate  to  aeltlementa  of  Hccoonta.  It  neoeseorily  deprives 
ill  other  courts  of  the  power  ot  oiorcislDit  jurladiction.  The^e  casee,  whloh 
had  been  instituted  In  the  dietrtet  courts  before  the  eoostitutlun  that  chanced 
the  jurisdiction  was  adopted,  should  have  l>een  transferred  to  the  court  to  which 
the  jurlsdictlnn  had  been  Kiven.  The  judge  a  gito  erred  in  not  malDtainlDK  the 
plea  to  the  jurisdiction. 

APPEAL  from  the  Eighth  Judidai  IMstrict  Court,  parish  of  St.  Landry. 
Jogeph  Mi  Moore,  Acting  Judge,  John  N.  Ogden,  for  plaintiff  and  ap- 
pellee,   Henry  L,  Garland,  for  intervenors  and  appellants. 

MoHo.iK,  J.  Plaintiff  claims  from  hia  mother  and  tutrix  three  thou- 
a&Dd  doUara.'the  amount  of  his  share  in  his  father's  estate  of  which  the 
ileteadont  has  hod  charge.  He  asks,  also,  for  a  reoognitJOQ  of  bi» 
loinor's  mortgage. 

The  defendant  filed  on  answer  and  her  account,  in  which  the  amount. 
Joe  the  plaintiff  is  established  at  twenty-flve  hundred  and  sijttj-nine 
(IoUbib, 

Vincent  Boogni  intervened  in  the  suit  He  claims  to  be  a  creditor  of 
ihe  defendant.  He  avers  that  the  accouat  filed  by  her  ia  incorrect;  he 
avMB  that  in  the  account  rendered  by  the  defendant  she  has  not  in- 
iJuded  any  debts  due  by  the  estate  of  plaintlfTs  father,  of  which,  he 
aaj-B,  tliere  esiated  a  number.  He  prays  that  plaintifTs  demand  be  re- 
jected, or  reduced  to  such  amount  as  may  bo  established  to  be  due. 

Sarah  M.  KaiHCr  also  intervened.  She  claima  to  be  a  judgment  credi- 
tor of  the  defendant.  She  says  that  plaiatifC  has  no  legal  claim  ag^nst 
tbe  defendant;  that  they  are  colluding  to  frustrate  the  intervener  in 
the  steps  which  she  has  taken  to  enforce  the  payment  of  her  judgment. 
She  prays  that  plalntitTe  claim  be  rejected. 

Marianne  Bullard,  wife  ot  AJphonse  Lastrapcs,  Julia  A.  BuUard,  wife 
olEL  Garland,  and  Vii^inia L.  Bullard,  all  duly  authorized,  also  inter- 
vene, and  plead  the  prescription  of  four,  five,  and  ten  years  to  the  plain- 
tifTg  demand.  In  an  amended  answer  they  all^e  that  the  estate  of  the 
pUntifTs  father  consisted  of  slaves,  with  the  exception  of  some  land 
and  movables,  amounting  to  one  thousand  dollars;  that  defendant  is 
not  bound  to  pay  the  price  of  the  slaves,  and  that  she  can  not  by  neg- 
lerting  to  plead  this  wuit  of  eonelderation  give  a  preference  to  her  son, 
and  make  to  bit"  an  illegal  payment. 

The  same  parties  plead  to  the  jurisdiction  ot  the  district  court. 
45 
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Knox  vs.  Ann  Gurnett. 

Theflrstqueation  to  be  decided  is  whether  the  diBtrict  court  had  JuiU- 
dlctdou  of  the  cose. 

Ihe  suit  was  instituted  in  1866.  At  that  time,  therefore,  the  district 
court  had  jurisdiction.  But  the  constitution  of  1868  intervened,  Dnder 
that  constitution  the  parish  court  alone  has  jurisdiction  over  such  casta. 
Does  the  court  which  had  jurisdiction  ol  the  case  when  it  was  brought, 
retain  control  of  it,  notwitlistanding  a  constitution  has  been  adopted 
which  takes  jurisdiction  ol  that  class  of  cases  away  from  it,  or  iDvests 
another  court  with  it?  We  think  not.  The  constitution  is,  of  course, 
supreme,  and  when  it  gives  to  parish  courts  exclusive  jurisdiclioD  over 
all  such  succession  matters  as  relate  to  settlemente  of  accounts,  it 
necessarily  deprives  all  other  courts  from  exercising  jurisdiction.  These 
cases  which  had  been  instituted  in  the  district  court  before  the  constitu- 
tion which  changed  the  jurisdiction  was  adopted,  should  have  been 
transferred  to  the  court  to  which  the  jurisdiction  had  been  given.  See 
Hoyle  \e.  New  Orleans  Railroad  Company,  23  An.  502. 

We  think  the  plea  to  the  jurisdiction  of  the  district  court' should  liave 
be^  maintiuned. 

Itis  therefore  ordered,  adjudged,  and  decreed  that  the  judgment  ot 
the  district  court  be  avoided,  annulled,  and  reversed,  and  that  (lie  case 
be  remanded,  with  instructions  to  the  district  judge  to  transfer  the  case 
to  the  parish  court 


SvccEBsiou  OP  PiERKE  Cabboi- 

Ijiblt.  belne  appoiot^d  public  tuimiDiatrator  of  the  Buoonasion  ot  Cabrol,  oaosel. 
throuicb  judicial  proceedinKa.  the  dative  teBlHmuiilarr  eiecutorof  Cabrol  to  be 
romoved.  and  was  appointed  in  hla  place  in  virtue  oT  bla  olTlL'e.  SubeeqaentU. 
Wise  was  appointed  public  admlniBtnitor  In  lieu  of  I.abit,  and  applied  to  be  rec- 
ounized  administrator,  ri're  Labit.  in  virtus  ol  hla  office  ot  public  administrator, 
and  the  <%iirt  granted  his  demand.  There  was  no  error  on  the  part  ot  the  jndtK 
a  qim.  It  wM  by  virtue  ot  his  office  o(  public  otlmlnlstrator  that  Labit  had  the 
appointment  of  dative  executor  ol  the  eetate.  and  when  he  was  removed  Irom 
the  office  his  aucceaaor  was  properly  appointed  dative  e.teeutor  of  the  succession. 

APPEAL  from  the  Parish  Courts  parish  of  Vermilion.    Kibbe,  J.    .ft  P. 
0*Kry(i«,  for  Solomon  Wise,  appellee.    F.  B.  King,  for  Joseph  T. 
Labit,  appellant 

LroELTNa,  C.  J.  In  1870,  J.  T.  Labit  was  appointed  public  administra- 
tor of  the  succession  of  Pierre  CabroL  Shortly  afterward  he  instituted 
proceedings  to  remove  Lastie  Broussard,  dative  testamentary  executor 
of  P.  Cabrol,  from  the  office,  and  Broussard  was  removed  and  Labit  was 
appointed  in  virtue  of  his  office. 
In  1875,  Solomon  Wise  was  appointed  public  administrator  in  lieu  of 
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i.  T.  Labit  On  the  rfsth  of  July,  Wise  applied  to  the  probate  court  of 
Termilion  parish  to  be  rec^nized  as  adminlstrBtor  of  this  Bucceeaion, 
net  Labit,  in  virtue  of  his  office  of  public  administrator.  The  court 
granted  his  demand,  and  from  this  order  of  the  court  the  defunct  pubUc 
admioistiator  appeals. 

There  is  no  error  in  the  judgment  of  the  lower  court.  It  was  by  vir- 
tue of  his  ofBce  of  public  administrator  that  Labit  held  the  appointment 
of  dative  executor  of  the  estate,  and  when  he  was  removed  from  the 
office  hia  successor  was  properly  appointed  dative  executor  of  the  sue- 
ceaaloD. 

It  is  therefore  ordered  that  the  JudgmeDt  appealed  Irom  be  affirmed 
with  costs  of  appeal 


Thequiwtlon  whether  a  l^tacy  of  money  under  Bnarticular  title  baareiotorest  from 
the  data  otthe  probate  ut  tfau  will,  or  from  the  damand  of  the  laeatee,  or  tUlotl  of 
•  tableau  admittlnK  the  legacy,  ia  answered  bjr  article  ISIA  of  the  Revised  Code. 
which  meana  what  it  aara.  The  court  a  qua  erred  In  atlowlOB  intereat  on  the 
l«CBcy  from  the  probat«  of  the  will  in  iwi.  It  should  run  only  [ron  the  fllimt  of 
the  tableau  on  the  sixth  ot  September.  1^71. 

APPEAL  from  the  Parish  Court,  pariah  of  Lafayette.  JVfos8,  J.  E.  E. 
ISouitni,  tni  administrator  and  appellant  Jlf.  E.  Qtrard,  for  oppo- 
nent uid  appellee. 

Wile,  J,  In  thia  case  the  queetioa  is:  Does  a  legacy  ol  money  under 
» particular  title  bear  interest  from  the  day  ot  the  probate  of  the  wlU,  or 
frotn  demand  by  the  Ic^tee,  or  the  filing  of  a  tableau  admitting  the 
legacy  ?  This  question  is  answ<H%d  by  article  1626  of  the  Revised  Code, 
which  means  what  it  says.  The  legacy  vests  in  the  legatee  from  the 
dayot  the  testator's  death;  "nevertheless,  the  particular  legatee  can 
take  possessioa  of  the  thing  bequeathed,  or  claim  the  proceeds  or  inter- 
«t  thereof,  only  from  theilay  the  demand  of  deUrery  was  formed,  accord- 
ing to  the  order  hereinbefore  established,  or  Irom  the  day  on  which  that 
delivery  was  voluntarily  granted  to  him."  See,  also,  succession  of  Jobo- 
»n,  24  An- 125. 

If  Carmouche,  the  executor  of  the  will,  neglected  his  duties  as  tutor 
of  (he  legatee  by  particular  title,  he  may  have  rendered  himself  liable 
for  dereliction  of  duty  to  that  l^atee;  but  that  coDsideratioD  has  no 
bearing  on  the  question  of  taw  now  presented  for  decision.  The  court 
th»efore  erred  in  Slewing  Interest  on  this  legacy  from  the  probate  of 
the  wiU  in  1857;  it  should  run  only  from  the  filing  of  the  tableau  on  sixth 
Sqrtember,  1872. 
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SuecoCBlon  of  Adelaide  Breauz. 

The  motion  of  appellee  to  diemlas  the  appeal  for  diminution  ot  tbe 
record  Is  disallowed,  as  it  is  not  shown  that  the  documents  alleged  to  be 
wanting  were  offered  in  evidence;  bealdee,  for  the  trial  of  tbia  qu»tloD 
of  law,  which  appellee  sayB  Is  the  only  question  in  the  ease,  said  docu- 
mente  are  unoeceesary. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  amended 
by  allowing  Interest  at  five  per  cent  from  sixth  September,  1872,  instead 
of  from  fourteenth  of  November,  1857,  and  as  amended  it  be  atOnned, 
appellee  paying  coats  ot  appeal 
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The  State  of  Louisiana  ts,  Alexandeb  Wnxuiis. 

Deteadnnt'B  wite  havliw  been  heard  as  wltacsB  (or  ber  huaband  In  this  rase,  belon 
the  difltrlct  attornor  oould  object  lo  her  answerliut  the  qaestlons  propounded. 
the  evldeooe  won  on  motion  of  anJd  district  attorney  ruled  out  on  the  Bround 
that  tbe  wile  could  not  teetlfr  for  or  asalnitt  her  buBbaud. 

There  was  error  In  this  ruling.  The  wife  was  not  aoomiietent  witness  (or  or  Rfralnst 
her  husband.  Bbeooald  have  been  excluded  from  testifying.  But  the  objection 
Hhould  have  been  mode  to  her  testifying  at  all.  After  teBtifyins  It  was  too  law 
to  have  her  teetlmony  stricken  out.  II  the  fact  be  that  the  district  attorneydid 
not  diaoorer  that  the  wltueas  was  the  defendant's  wife  antll  after  she  had  lestl- 
Sed.  the  fact  should  have  been  stated  in  the  bill. 

APPEAIj  from  the  Ninth  Judicial  District  Court,  parish  of  Eapidoa. 
Orsborn,  J.  Criminal  case.  E.  U:  Hunter,  District  Attorney,  tor 
plaintiff  and  appellee.    S.  P.  Hunter,  for  defendant  and  appellant 

UoBOAN,  J.  The  defendant,  convicted  of  an  assault  with  intent  to 
commit  a  rape,  appeals  from  the  judgment  which  sentenced  him  to  im- 
prisonment at  hard  iaiKir  for  one  year. 

On  the  trial  be  ofTered  as  a  witness  his  wUe,  to  establish  the  tact  that 
at  the  time  the  offense  charged  ag^ust  him  was  committed,  he  was  in 
his  own  house  and  bed,  at  some  distance  from  the  houae  where  the  per- 
son upon  whom  the  assault  was  made  resided.  The  witness,  it  would 
appear,  had  answered  to  question  before  the  diatrict  attorney  could  ob- 
ject. The  evidence  was,  on  motion  of  the  district  attorney  ruled  out,  on 
the  ground  that  the  wife  could  not  testify  for  or  against  her  husband. 
To  this  ruling  of  the  court  the  defendant  excepted.  There  was  error  in 
this  ruling.  The  wito  is  not  a  competent  witness  for  or  against  her  hus- 
band. She  could  have  been  excluded  from  testifying.  But  the  objection 
should  have  been  made  to  her  testifyiDg  at  all.  After  testifying  it  was 
too  late  to  have  her  teetlmony  stricken  out.  We  do  not  understand 
how  "  the  evidence  went  to  the  jury  before  the  district  attorney  could 
object."  If  the  fact  be  that  the  district  attorney  did  not  discover  that 
the  witness  was  the  defendant's  vrife  until  after  she  had  testified,  the 
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bot  should  have  been  stated  In  the  bill.  As  it  ie,  we  see  nothing  ezo^ 
the  fact  that  the  witness  teetifleti,  and  that  the  evidenoe  went  to  the  juiy 
before  the  district  attorney  could  object. 

It  IB  therefore  ordered,  adjudged,  and  decreed  tliat  the  judgment  ol 
the  district  court  be  avoided  and  annulled,  and  that  the  case  be  re- 
Dunded  to  be  proceeded  with  according  to  law. 


LuDEUNo,  C  J.,  dissenting.  The  evidence  of  the  u>ife  was  properly 
stricken  from  the  record,  on  moUon  of  the  district  attorney.  There  la 
DothiDg  to  show  that  the  district  attorney  knew  she  was  his  wife  till  she 
had  testified. 

I  dissent  from  the  opinion  of  the  court 


Dabbt  &  Tbehovlft  rt  al.  ts.  Widow  Cbarles  Lasibapbb. 

Tblf  salt  Is  to  coUeCitthe  bnlanoeof  an  BOC<ouDt  rendered.  Tbedetemie  Isagenenl 
denial  and  the  prnecrlotlon  of  tbree  years.  The  ooeounta  were  rendered  and 
sent  to  the  defendant  whon  the  auppllea.  etc..  were  furolBhed,  reKularl)'  and  in 
the  <uual  way.  and  the  aeeount  sued  ui>on  was  Bent  by  the  retcular  vehiolea  of 
COmmanicHtion.  The  preaumplion  ie  that  they  were  ruoelved  by  the  defendant. 
So  eviden™  was  introduced  to  rebut  this  proBumptfon. 

A  written  acknowledgnient  IB  not  nocesSHry  to  constitute  an  aocount  atated.  Aa 
acooant  rendered,  unletta  objected  to  within  a  reasonable  time.  Lb  an  account 
elnsed.  cample  airrif,  from  Its  preaumed  approval.  What  is  a  reasouabie  time 
Will  depend  upon  [he  roiationB  of  the  partlea  and  the  usual  coarse  ol  their 
bnBlneBS.  An  acoouDt  olosed,  ri»  iimiple  aerplt,  is  pceacriptlble  only  by  the  lapae 
ol  ten  years,  and  the  onto  was  on  the  defendant  to  ahow  that  any  portion  of  it 
*»e  not  due,  which  has  not  been  done. 

APPEAL  from  the  Third  Judicial  District  Court,  parish  of  St  Martin. 
Train,  3.  L.  J.  Gary  and  A.  C.  Damartraii,  for  plaintlfb  and  appel- 
lants.   DeBlanr  d-  Perry,  for  defendant  and  appellee. 

LuDRLrao,  C.  J.  This  suit  is  to  collect  the  balance  of  an  account  r«i- 
deted  by  Darby  &  Tremoulet,  commission  merchants  of  defendant,  for 
C1338  44,  which  account  was  closed  on  the  third  of  September,  1B62. 
<Statloa  was  served  in  this  case  on  the  Aret  of  September,  1866.  The 
Widow  Lastrapee  having  died,  her  heirs  were  made  parties,  and  they 
adopted  her  defense.  The  defense  is  a  general  denial  and  the  prescrip- 
Uou  of  ttiree  years. 

The  evidence  shows  that  the  accounts  were  rendered  and  sent  to  the 
defendant  when  the  supplies,  etc.,  were  furnished,  regularly  wid  in  the 
usaal  way,  and  that  the  account  sued  upon  was  sent  by  the  regular 
vehicles  of  conununicatiOD.  The  presumption  is  that  they  were  re- 
ceived by  the  defendant,  and  no  evidence  was  introduced  to  rebut  this 
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presumption.  A  written  aclcnowledgment  ifl  not  necessary  to  conBtitDte 
an  account  stated.  An  account  rendered,  unless  objected  to  within  a 
reasonable  time,  is  an  account  stated,  compte  arrKttf,  from  ita  presumed 
approval  What  is  a  reasonable  time  will  depend  upon  the  relations  of 
the  parties  and  the  usual  course  of  their  business.  4  An.  196;  Freeman 
vs.  Howell,  16  La.  617;  3  R  363;  20  An.  116.  We  think  the  acoount  sued 
upon  is  an  account  stated  and  prescriptible  only  by  the  lapse  of  ten 
years;  and  the  onus  was  on  the  defendant  to  show  that  any  portion  of 
it  was  not  duo,  which  has  not  been  done.  The  tact  that  some  of  tho 
items  are  shown  to  have  been  for  Mr.  Alfred  Lastrapes,  a  son  of  def«id- 
'  ant,  does  notprove  that  they  were  not  properly  charged  to  her  account 
It  Is  therefore  ordered  that  the  judgment  of  the  lower  court  be  re- 
versed, and  that  the  plalnttCb  recover  judgmmt  against  the  defendants 
jointly  for  the  sum  of  $1338  44,  with  five  per  cent  per  annum  from  the 
third  of  September,  1862,  with  costs  in  both  courts. 


VracEBT  BoAQNi  vs.  C.  C.  Pickett. 

This  is  Si  suli  on  a  promissory  note.  The  dIcii  is  payment.  Tbn  ovldflnm  shoirs 
that  the  several  paymentR  of  InteroBt  wcro  at  the  rate  ot  Cwoaty  per  (.■cut.  bat 
that  they  were,  by  atcreenieat.  imputed  (o  the  lateresl.  Delopdant  contends  he 
should  have  the  tail  beneflt  ol  these  pnynieots  as  belnti  in  excess  of  tbo  interest 
stipulated  Id  tho  note.  Neither  usury  nor  prescription  boiiiK  pleaded  by  the 
parties  respectively,  the  paynicnls  must  be  wmsldercd  as  eiecntod  « 
Wbetber  the  defendant  might  have  sued  wltbin  a  year  of  each  paymsnt  f 
coyer  tttiack  as  usurloos  Interest  It  is  unnecessary  to  decide  in  this  case. 


1 


APPEAL  from  the  Eighth  Judicial  District  Court,  parish  of  8t  Landry. 
Sudepeth,  J.  Lewis  &  Bro.  for  plaintiff  and  appellee.  A.  Bailey,  for 
defendant  and  appellant 

Howell,  J.  This  is  a  eult  on  a  promissory  note  made  by  defendant  tw 
the  order  of  plaintiff  on  the  twenty-eighth  of  July,  1870,  for  85880,  due 
first  of  January,  1871,  with  eight  per  cent  interest  after  maturity  and 
secured  by  mortgage.  Judgment  is  asked  for  the  amount  of  the  not«, 
less  one  hundred  dollars  p^d  on  tho  fifteenth  of  February,  1875,  with 
interest  from  first  of  January,  1BT5  (to  which  time  it  is  admitted  to  be 
paid),  five  per  cent  attorney's  fees,  and  costs. 

The  plea  is  payment  Judgment  was  rendered  as  prayed  for,  and  de- 
fendant appealed. 

The  evidence  shows  that  the  several  payments  of  interest  were  at  the 
rate  of  twenty  per  cent,  but  that  they  were,  by  agreement,  imputed  to 
the  interest  The  plea  of  usury  is  not  spociafiy  made,  but  defendant 
contends  he  should  have  tho  full  benefit  of  these  payments  as  being  in 
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eicees  ot  the  IntereBt  stipulated  in  the  note.  All  tlie  evidence  is  in 
without  objection,  and,  neither  usury  nor  prescription  being  pleaded  by 
the  parties  respectively,  we  must  consider  the  payments  as  executed 
contracts.  And,  it  may  be  added,  the  payment  ol  any  thing  but  interest 
is  not  proved,  whidi  it  was  incumbent  on  defendant  to  do  under  the 
pleadings,  the  plaintiff  having  allied  that  the  interest  to  a  certain  date 
had  been  paid,  and  the  defendant  having  pleaded  payment  in  general 
terme.  Whether  the  defendant  might  have  sued  within  a  year  of  each 
payment  to  recover  it  back  as  usurious  interest  it  is  unnecessary  to 
determiDo  in  this  case.  Damagee  for  a  frivolous  appeal  are  asked  for, 
but  under  the  drcuinstances  we  thick  they  should  not  be  allowed. 
Judgment  af&rmed. 


Succession  of  Antoine  Bohero.     Opposition  ot  SEVEniN   Bomebo  to     ^^  ^| 
Tableau  filed.  " 

It  apiiears  from  the  record  that  the  opponent  to  the  tAblenu  is  an  heir  ot  the  do- 
ceaaed  whoeo  eetate  ts  being  adminieCercd,  and  therefore  intarested  In  defeat- 
ing aar  debts  plnoed  on  the  tableau  not  due.  or  prescribed.  In  hie  opposition  he 
plesded  prencrlption  nKnlnst  certain  clalme  placed  im  the  tableau,  which  on 
tlieirface  appear  to  be  prescribed.  The  adminietrator  and  the  court  seem  to 
have  r^arded  the  opposition  as  a  separate  euit.  in  vrliich  the  opponent  was  a 
plHlntlir.  and  die  mi  seed  hie  opposition  lor  pot  prosecutintc  It.  This  was  an  er- 
ror. TbeoppoeitLottwoHon  file  in  the  nature  of  an  anawer,  and  if  the  record 
sliowedthat  any  of  the  objBCtionfl  woro»nllU.lho  court  Hhoulil  hovo  considered 

APPEAL  from  the  Parish  Court,  parish  of  St.  Mary.  Handy,  J.  B. 
^man,  for  Severin  Romero,  opponent  and  appellant.  DeBlanc  & 
Pemj,  for  the  administrator  and  appellee.  Jon.  A.  Breaux,  tor  Z.  Decuir, 
creditor  and  appellee. 

LcDELiNO.  C.  J.  Severin  Bomero  filed  an  opposition  to  the  account 
and  tableau  of  the  administrator  of  the  succession  of  Antoine  Bomero. 
HJB  opposition  was  dismissed,  and  the  tableau  was  homologated.  He 
bae  appealed  from  this  judgment,  and  he  contends  that  the  judgment 
dismissing  his  opposition  is  only  a  judgment  of  nonsuit.  Wo  do  not 
perceive  what  we  have  to  do  with  that  question  in  this  appeal.  If  he  has 
Med  to  maintain  by  proof  bis  objections  to  the  tableau,  the  judgment 
homologating  the  tableau  was  correct.  It  api)oars  from  the  record, 
however,  that  he  is  an  heir  of  the  deceased  whose  eetate  is  being  admin- 
istered, and  therefore  interested  in  defeating  any  debts  placed  on  the 
tableau  not  due,  or  prescribed.  In  his  opposition  he  pleaded  prescrip- 
tion against  certain  claims  placed  on  the  tableau  which  on  their  face  ap- 
pear to  be  prescribed.      The  administrator  and  the  ouuit  seem  to  have 
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Suooeaalon  ot  Komero, 

legftrded  the  opposition  as  a  separate  suit  In  which  the  oppooeat  was  a 
plaintiff,  and  dismiseed  bis  opposition  for  not  prosecuting  it  This  waa 
an  error.  The  opposition  was  on  file  In  the  nature  of  an  answer,  and  if 
the  record  showed  that  any  of  the  objections  were  valid,  the  court  should 
have  considered  them.  Wo  believe  that,  under  the  circumstances,  the 
ends  of  Justice  will  be  subserved  by  remondiug  the  cause  to  be  tried  rfp 
novo.  We  decided  nothing  in  this  case  when  It  was  before  us  in  1878, 
except  that  the  case  would  have  to  be  continued  to  make  proper  parties. 
25  An.  584. 

.   It  is  therefore  ordered  that  the  Judgment  of  the  lower  court  be  re- 
versed, and  that  this  case  be  remanded  to  the  court  n  q'ta  to  be  pro- 
ceeded in  according  to  law.    The  costs  of  the  appeal  to  be  paid  by  the 
succession. 
Behearing  refused. 


No.  890. 
AsTHUB  StKOH  VS.  0.  H.  Walker  amd  Sbsbiff. 

PlalntIB,  not  being  the  owner  of  nny  flxod  or  known  number  of  acrw  o(  the  land 
setzed.  but  slmplr  an  owner  at  Ave  undivided  ttveltthH  thereof.  Is  not  ontllled  tn 
a  homestoad.  He  is  a  part  owner  of  every  oare  and  fraution  of  every  nere.  juM 
BB  his  brotlier  Ib.  and  neither  one  can  deaianate  any  partimlar  acre  or  acres  BS 
belonelnit  tohtm.  and  he  can  not  therefore  locate  H  honiCBtcod  on  bis  proiwrty. 

BcBidea.  the  defendant's  right  of  vendor's  lien  and  mortKORQ  atlncheB  to  cnFh  and 
every  halt  o(  every  acre,  and  hence,  under  the  torma  of  the  hamostead  lavr.  the 
plaintiff  can  not  assert  the  rieht  of  homestead  ou  one  hundred  luid  Blxtv  ucres, 
every  cne  ol  said  one  hundred  and  sixty  aercs.  as  well  as  every  other  uore.  betnii 
iaeumbered  to  the  extent  of  one  undivided  half  thereof  at  loaHt.  n-lth  the  veod- 
or'B  lien. 

APPEAL  from  the  Third  Judicial  District  Court,  parish  of  St  Marj-. 
Train,  J.  A.  L.  Turker  and  A.  C.  Diiniailrait,  for  plaintiff  and  appel- 
lant.    D.  Caffenj,  for  defendants  and  appellees. 

Howell,  J.  This  is  an  action  to  secure  a  homestead.  The  niateilal 
facts  are:  Plaintifr,  at  a  judicial  sale,  purchased  the  Palo  Alto  planta- 
tion in  St  Mary.  He  sold  an  undivided  half  thereof  to  defendant, 
Walker.  Afterward  he  sold  two  thirds  of  his  undivided  half  to  his 
brother.  The  two  then  purchased  from  Walker  his  undivided  half,  and 
to  secure  the  price  gave  a  mortgage,  not  only  upon  the  undivided  half 
«old,  but  on  the  other  undivided  half  also.  The  price  not  being  paid. 
Walker,  the  vendor,  foreclosed  hie  mortgage,  whereupon  this  suit  was 
instituted  to  obtain  one  hundred  and  sixty  acres,  embracing  the  resi- 
dence, as  a  homestead.  Edward  Simon,  the  brother  of  plaintiff,  inter- 
vened, alleging  that  he  was  part  owner  of  the  property  so  cloime*!  as  a 
homestead,  and  asked  to  bo  so  decreed,  if  judgment  be  in  favor  of  plain- 
tiff.   Judgment  waa  given  in  favor  of  defendant,  and  plaintiff  appealed. 
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t  being  the  owner  of  any  fixed  or  known  number  ot  aorefa 
ut  simply  an  owner  of  five  undivided  twelftlia  tliereof,  Is 
■  a  bomest«ad.  He  ia  a  part  owner  of  every  acre  find  fnic- 
acre,  just  as  his  brother  Is,  and  neither  one  can  designate 
r  acre  or  acres  ae  belonging  to  him,  and  he  ean  not  there- 
lomestead  on  his  property.  And,  besides,  the  defendant's 
sr'a  lien  and  mortgage  attaches  to  each  and  every  half  of 
id  hence,  under  the  terms  of  the  homestead  law,  the  plain- 
issert  the  right  of  homestead  on  one  hundred  and  sixty 
ue  ot  said  one  hundred  and  sixty  acres,  as  welt  as  every 
log  incumbered  to  the  extent  of  one  undivided  half  thereof 
;he  vendor's  lien. 

very  clear  the  plaintiff  is  not  entitled  to  the  homestead. 
kfBrmed. 


No.  89i. 
N  Allek  vs.  EuzABfTH  McWaters,  Wife,  et  al. 

debt,  the  payment  ot  which  wbb  extended  from  IMI  to  the  first  ot 

became  exigible  at  th&t  epoch.  The  conditions  of  thnt  exteoaion 
rment  ot  oertaln  interest  and  ot  all  lawrer's  tees  and  other  neces- 
eathat  might  accrue  In  the  event  ot  the  plaintifTs  having  to  resort 
iry  means  Ui  entorce  parment  ot  his  mortgOKe  debt.   Payment  not 

In  March,  imi.  the  plaiotitl  could  have  proceeded  on  his  mortKano 
lo  upon  his  claim  ot  six  hundred  doIlBre  pnid  by  him  tor  attorney's 
ts.  PreecriptloD  theretore  belian  to  run  upon  the  Hli-hundred-dol- 
)m  the  first  ot  March,  1H«9.  The  plointilT  lastitut^d  thi»  suit  on  this 
ly.  1673— more  than  ten  ycara  having  intLTvoneil  betweim  the  time 
eht  have  brought  this  action  and  the  date  at  which  he  did  bring  It. 
1  is  barred. 

om  the  Third  Judicial  District  Court,  parish  of  8t  Mary. 
Fred.  Galer-,  for  plaintiff  and  appellant.  Jamrg  McCiarty 
Perry,  for  defendants  and  appellees. 

>,  J.  The  defendant  being  indebted  to  the  plaintiff  In  a 
)r  which  the  latter  held  her  promissory  note,  secured  by 
id  due  early  in  1861,  agreed  with  the  plaintiff,  In  considsra- 
^tending  the  time  of  payment  to  March,  1862,  to  pay  the  in- 
r  the  year  1860  and  the  interest  in  advance  for  1861,  and, 
>  pay  oil  expenses  of  lawyer's  fees  and  other  necessary 
t  might  accrue  in  the  event  of  the  plaintiff  having  to  resort 
■y  means  to  enforce  payment  of  his  mortgage  debt  In  1867 
instituted  suit  on  the  defendant's  note,  and  contracted  with 
to  give  him  a  fee  of  six  hundred  dollars,  and  for  which  he 
D  to  the  attorney  on  the  thirtieth  of  May,  1867.    Tne  agree- 
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ment  entered  lato  between  the  plaintiff  and  defendant  in  re^rd  to  the 
extension  of  time,  etc,  was  In  writing,  and  dawd  Febroary  21, 1861. 

In  March,  1870,  it  appeara  that  the  plaintiff  paid  hia  nute  ol  six  hun- 
dred dollars  given  to  the  attorney  for  proteaaionai  services  rendered  in 
tbe  proceedings  taken  agaluat  the  defendant  by  the  plaintifi;aDd  In  Ha;, 
1872,  he  instituted  this  suit  against  the  defendant  to  recover  the  six  hun- 
dred dollars  he  had  so  paid,  in  conformity  with  the  agreement  ol  the 
twenty-first  of  February,  1861. 

The  defendant,  in  bar  of  the  plaindfTa  claim,  pleaded  the  prescription 
of  three,  five,  and  ten  years.  The  plea  was  sustained  by  the  lower  court, 
and  Judgment  rendered  dismissing  the  plainttfTs  demand.  The  plaintiff 
has  appealed. 

The  mortgage  debt,  the  payment  of  which  was  extended  to  March, 
1862,  was  then  exigible.  Payment  not  being  made,  the  plaintiff  could 
Jaave  proceeded  on  his  mortgage  note  and  also  upon  his  claim  of  six 
hundred  dollars  paid  by  him  for  attorney's  fees  and  costs.  PrescciptioD, 
therefore,  b^an  to  nm  upon  this  six-hundred-dollar  claim  from  the  first 
of  March,  1862.  The  pl^ntiff  instituted  suit  on  this  claim  in  May.  1872, 
more  than  ten  years  having  intervened  between  the  time  when  he  might 
have  brought  this  action  and  the  date  at  which  he  did  bring  Jt.  The  de- 
mand was,  therefore,  barred  by  the  proscription  of  t«n  years. 

It  is  therefore  ordered  that  the  judgment  of  the  lower  court  be  ^- 
flrmed  with  costs. 

MoROAN,  J.,  dlsseiitbig.  I  think  the  judgment  of  the  district  court 
should  be  reversed.  The  defendant  hod  a  right  to  contract  that,  in  case 
counsel  should  be  employed  to  enforce  the  payment  of  a  note  due 
by  him,  he  would  pay  the  counsel  so  employed.  This  contract  he 
made.  Ho  did  not  pay  his  note.  Counsel  was  employed  to  enforce  pay- 
ment, and  plaintiff  contracted  to  pay  counsel  six  hundred  dollars  for  his 
services,  for  which  plaintiff  gave  him  his  note.    Tbe  note  was  paid. 

It  is  possible  that  plaintiff  might  have  included  this  amount  in  the  de- 
mand which  he  made  when  the  suit  was  brought.  But  I  think  he  could 
have  made  the  demand  then,  or  by  a  separate  action  and  at  a  different' 
time.  His  r^hts  were  not  destroyed  shnply  because  he  did  not  assert 
them  at  a  particular  time  or  in  a  particular  form. 

The  delendaot'e  contract  was  to  pay  in  case  the  plaintiff  paid.  Tbe 
plaintiff  did  pay,  and  for  the  amount  p^d  I  think  the  defendant  is  liable. 

As  to  the  prescription,  upon  which  the  case  turns  here,  I  do  not  think 
it  applies.  The  fee  was  paid  in  a  note.  When  the  note  was  paid  the 
plaintiff's  right  accrued,  and  not  before.  This  suit  was  brought  within 
the  proper  time. 

I  therefore. dissent 


0PEL0DSA8,  JUNE,  1876. 
SumesBlon  o[  Harla  Bowmaji. 


ScucEsaios  OP  Mabu  BovMiN.  Contbstatioh  por  ADHiKieTRATH 
THE  Sake  between  the  Pvbuc  AoiuMieTBATOR  of  the  Pabl 
Iberia  and  John  Fisher,  Testahentaby  Executor. 


lie  i».  which  of  tho  nartips  contendinit.  the  ■ 

Bowman,  or  the  Dublin  odmialBtralor  of  the  rarleh,  bas  th< 

10  esiate  of  Ihe  dpReaBcd.   The  court  below  ordered  that  1 

for  the  tuDde  he  has  received  M  date  and  Ratiefy  the  ooui 
It  been  llleeallr  uflcd :  that  he  be  slven  thirty  days  from  i 
IS  order :  and  that  in  the  mean  time  the  appllcatloD  of  the 
'emaln  in  abeyaDC«.  This  iudsmcnt  is  erroneous. 
<t  Fisher  as  execuliir  by  the  pariah  court  of  St  Hartln.bein 
ot  preclude  him  from  applyins  forooaflrmation  and  for  prol 
lie  court  havinii  jurisdiction.  Hole  entitled  to  the  office  of  < 
?e  to  the  public  ndministrator.   It  will  be  In  time  to  Inquir 

the  estate  as  executor  after  he  asaumes  the  duties  and  res 
mce. 

AFPEAIj  from  the  Parish  Court,  parish  of  Iberia.  Fbntelieti,  J. 
Breaux,  for  administrator  and  appellee.  U.  S.  Haqae  and  R.  S.  1 
tor  opponents  and  appellants. 

Tauaterro,  J.  Maria  Bowman,  formerly  a  resident  of  the  pari 
St  Martin,  but  at  the  time  of  her  decease  a  resident  of  the  State  of 
siselppi,  named  in  her  will  John  Ftoher,  one  ot  her  sons,  as  her  exei 
She  left  property  in  the  parish  of  St  Martin.  In  1870  Fisher  pres 
a  copy  of  the  will  to  the  probate  court  of  the  parish  of  St.  Marti 
probate.  The  usual  order  was  rendered,  and  John  Fisher  was  qut 
as  executor.  This  was  all  done  after  the  creaUon  and  establishmi 
the  parish  of  Iberia  in  1868. 

The  property  of  the  succession  of  Mrs.  Bowman  consisted,  as 
pears,  entirely  of  houses  and  lots  in  the  town  ot  New  Iberia,  whic 
fore  the  establishment  ol  the  new  pariah,  was  in  the  parish  ot  St  M 
but  afterward  was  included  in  the  parish  of  Iberia.  There  seei 
have  been  dissatisfaction  among  some  ot  the  heirs  of  Mrs.  Bown 
regard  to  the  course  pursued  by  Fisher  acting  under  his  appoint 
to  the  executorship.  It  ia  admitted  that  he  did  not  make  an  invent* 
the  succession,  or  commence  one  within  ten  days;  that  he  has  col] 
rents  and  has  rendered  no  account 

In  March,  1876,  the  public  administrator  of  tlie  parish  of  Iberia,  i 
instance  of  several  ot  ihc  heirs,  applied  tor  the  administration  of 
Bowman's  estate,  alleging  that  the  same  has  never  been  legally  0| 
in  Xioui^aaa;  that  it  can  only  be  legally  administered  under  the  at 
ity  ot  the  parish  eourt  ot  Iberia,  which  alone  has  jurisdiction  o\ 
that  Fisher,  the  person  named  in  the  will  to  be  executor  ol  the  e 
has  tailed  to  qualify,  and  complied  with  none  of  the  l^^l  formaliti 
quired  to  he  observed  by  executors;  that  Fisher,  without  legal  auth 


^^-ttgage  debt,  1 

J^^-^       -fchen  exi^ble, 

^^'  ~  ^^fjeded  oq  his 

t^*^    -j^oUars  paid  bi 

>*-^^      tjegftn  to  run 

1862.      The  f 

^^j  ten  years  ha 

.light  this  actic 

^^__^  tberetore,  b 

-ttierelore  ordei 

,^^itb  costs. 

^^«3.  tie  reversed.     • 
,^^^1   should  be   ei 
'■  -^-^i^m,  be  would   pi 
^^-3^^^.      He  did  not  pa 

^^-^ides,  forwhinh  pi 
—■'♦-■  is  possible  that,  ] 
.a3»-x:a^*i  which  he  inad« 
E^-^?"^  made  the  denai 
.-Mr-»r>.«!,  His  rfghts  w€ 
C-».^2!»TQ.  at  a  particular 
■3?  he  defendant's  < 
»"M-«».intiff  did  pay,  a,n' 
-A.8  to  the  prescrip 
tvpplies.  The  fee 
:»::>To.intir8  right  ac-ci 
"fc-Vie  proper  titne. 

I  therefore  disaer 
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SUPREME  CODBT  OF  LOtJlSlAKA, 


SumeMion  of  Maria  Bowman. 


has  collected  amounte  on  account  of  the  estate  and  has  f^led  to  render 
any  account  of  them.  He  prays  to  be  appointed  admhiiBtrator  of  the 
succession  and  authorized  to  settle  Its  afE^rs. 

An  order,  it  appears,  was  rendered  recognldng  the  public  administra- 
tor as  executor  of  the  estate,  and  a  subsequent  order  was  made  directing 
the  making  of  an  Inyentory,  which  was  done. 

Subsequently,  Fisber  filed  his  opposition  to  the  proceedings  of  the 
public  administrator,  denying  the  existence  of  any  contingency  requirinf; 
or  authorizing  the  appointment  of  the  public  administrator  to  adminis- 
ter the  succession;  that,  through  error,  he  was  recognized  and  conflrraed 
by  the  parish  court  of  the  parish  of  St.  Martin  on  the  twenty-fourth  of 
March,  1870,  said  court  not  having  jurisdiction,  to  which  error  his  attCD- 
tlon  was  called  only  since  the  pendency  of  the  application  of  the  public 
administrator,  and  he  allegea  there  Is  no  cause  why  he  should  not  be 
appointed  and  qualified  by  the  parish  court  of  Iberia,  and  why  he  can 
not  discharge  the  duties  of  said  trust  He  prays  that  the  ^pficatitat 
of  the  pubUc  admtnistrator  be  rejected,  and  that  he  be  appointed  execu- 
tor without  bond,  and  that  letters  testamentary  l>e  granted  to  him  ae- 
oording  to  law. 

The  court,  after  hearing  the  parties  and  receiving  evidence,  ordered 
that  John  Fisher  account  for  the  funds  he  has  received  to  date  and  sat- 
isfy the  court  that  the  same  have  not  been  UlegaUy  used;  that  he  be 
given  thirty  days  from  date  to  comply  with  this  order,  and  that  in  the 
mean  time  the  application  of  the  public  administrator  rem^n  in  abey- 
ance.   The  opponent,  Pisher,  appealed. 

We  think  the  judgment  erroneous.  The  question  at  issue  seems  to  l>e 
which  of  the  parties  contending  for  tJie  administration  of  Madame  Bow- 
man's succession,  the  executor  named  in  her  will,  or  the  public  administra- 
tor, is  entitled  to  It  ?  The  oonSrmaUon  of  Fisher  as  executor  by  the 
parish  court  of  St  Martin,  being  null  and  void,  does  not  preclude  him 
trom  applying  for  oonflrmation  and  for  probate  of  the  will  before  the 
court  having  jurisdiction.  We  think  him  entitled  to  the  oSlce  of  execa- 
tor,  in  preference  to  the  public  administrator.  It  will  be  in  time  to  in- 
quire into  his  liabiUtiee  to  the  estate  as  executor  after  he  assumes  the 
duties  and  responsibilities  of  the  office. 

It  Is  therefore  ordered  that  the  judgment  appealed  from  be  annulled, 
and,  proceeding  to  render  such  decree  as  should  have  been  rendered  by 
the  lower  court,  it  is  ordered  that  the  opponent,  John  Fisher,  be  con- 
firmed as  executor  of  the  estate  of  his  mother,  Maria  Bowman,  decesaed, 
upon  his  taking  the  oath  and  complying  with  the  law  in  such  eases  pre- 
scribed; that  this  case  be  remanded  to  the  court  a  qua  to  be  further  pro- 
ceeded with  according  to  law,  the  public  administrator,  the  other  con- 
testant, paying  costs  in  both  courts. 


OPELOTTSAS,  JUNE,  1876. 
le  Duperler  va.  Polloe  Jury  o(  the  Parteh  of  Ibarla. 


DupfiBiBK  vB.  Police  Juey  of  the  Parish  of  Iberia: 

le  parish  of  Iberia  to  recover  twecty-Iour  buodred  dollars  tor 
rate  Ol  six  hundred  dollars  per  annum,  ot  a  bulldlUR  to  be  used 
I  and  offloee.  and  ooou  pled  tor  said  nee  during  four  yearH.  The 
be  agreement  was  to  pay  In  warrautH,  and  not  In  curreuoy ;  that 

are  worth  lltty  cents  on  the  dollar:  and  that  a  tax  to  pay  the 
red  In  this  case  can  not  be  lawfully  levied,  as  It  would  be  In  ex- 

and  a  half  mllla.  which  Is  the  limit  of  taxation  llxed  by  lav. 
,d  tbe  riichtt?  Issue  war  rants  Ibut  it  had  not)  then  these  warrants 
i  Dald  with  currenoy.  The  parish  eould  not  dischartte  its  oblt- 
irrBDts  by  pHying;  fltty  per  oent  of  their  face. 
.  the  objection  that  a  ta.^  to  pay  tbe  judcment  rendered  againBt 
ot  be  levied.  The  law  lact  ot  IMS)  makes  It  the  imperative  duty 
Br  the  levy  and  collection  of  a  tax  whenever  Itlsi 


the  Third  JudicUU  DiBtrict  Court,  pariBh  ot  Iberia. 
<seph  A.  Breaitx,  for  plaintiff  and  appellaat.  WlUiam  F. 
Attoiney,  for  defendant  and  appellee. 
,  This  is  a  suit  to  recover  from  the  parish  of  Iberia 
Ired  dollars  for  the  lease  of  a  building  for  a  court-house 
lied  for  the  use  ot  the  parish  during  four  years. 

that  the  plaintiff  agreed  to  lease  tbe  bulldlDg  to  the 
iindred  dollars  in  parish  warrants,  payable  quarterly, 
varrants  are  worth  fifty  cents  on  the  dollar;  and  that  a 
dgment  rendered  In  this  case  can  not  lawfully  be  levied, 

exoeea  of  fourteen  and  a  halt  mlllB,  the  limit  ot  taxa- 

Teement  in  the  record  shows  that  tbe  lease  was  for  six 
>er  annum.  But  if  it  had  been,  as  contended  tor  by  detend- 
irt*rly  in  warrants,  the  only  difference  possible  would 
tie  payments  were  due  quarterly.  As  it  is,  the  detend- 
Lich  longer  credit.  And  if  the  parish  had  had  the  right  to 
lut  it  bad  not)  they  would  have  to  be  paid  with  cur- 
Isb  could  not  discharge  its  obligatiou  on  the  warrants 
er  cent  of  their  face. 

■ce  in  the  objection  that  a  tax  to  pay  the  judgment  ren- 
e  parish  can  not  be  levied  because  fourteen  and  a  halt 
r  been  levied  by  the  parish  for  general  expenses.    The 

imperative  duty  ot  courts  to  order  the  levy  and  collec- 
inever  it  is  necessary  to  satisfy  the  said  Judgment  The 
ires;  "Hereafter,  whenever  a  judgment  for  money  is 
!  court  ot  competent  jurisdiction  against  a  parish,  the 

render  the  judgment  shall.  In  the  same  decree,  order 
essors  or  parish  ofBcers  whose  duty  it  is  to  assess  taxes 


SUPREME  COUET  OF  LOUISIANA, 


Hrs.  Hortenee  Dai»erler  va.  Folios  Jury  of  the  PaclBh  of  Iberia. 


forthwith  to  osaees  a  parish  tax  at  a  stifBdent  rate  per  cent  upon  the 
aeeeesm«nt  roll  ot  the  curreot  year  to  pay  aad  satisfy  eaid  judgme&t 
and  jjntereeta  ood  costs."    B.  S.,  section  2747. 

It  is  therefore  ordered  that  the  judgment-be  amended  by  increasing 
the  amount  of  the  judgment  to  twenty-four  hundred  dollars,  with  five 
per  cent  per  annum  interest  from  judicial  demand,  and  that  the  tax  to 
be  assessed  be  increased  to  a  sum  sulSolent  to  cover  the  amount  ot  this 
judgment  and  costs  of  both  courts,  and  as  thus  amended  that  the  judg- 
ment of  the  lower  court  be  affirmed  with  costs  of  appeal 


Why,  J.,  tfidseiiWii?.  Plaintiff  sues  detendMit  for  twenty-four  hun- 
dred dollars  on  a  contract  of  lease  made  in  1872  lor  the  rent  of  a  build- 
ing to  be  used  as  a  court-house,  aUeging  that  the  price  of  \he  lease  was 
six  hundred  dollars  per  annum,  payable  as  follows:  one  hundred  and 
fifty  dollars  at  the  end  of  each  quarter. 

The  defense  is,  the  contract  is  illega],  because  made  in  contravention 
of  a  prohibitory  law. 

Section  2786  of  the  Revised  Statutes  provides  that  "the  police  juriee 
of  the  several  parishes  •  *  •  shall  not  hereafter  have  power  to  con- 
tract any  debt  or  pecaniary  liability  without  fully  providing  in  the  ordi- 
nance creating  the  debt  the  means  of  paying  the  ptinclpal  and  interest 
of  the  d^t  so  contracted." 

Section  2787  provides  that  the  ordinance  providing  n^eans  to  pay  the 
debt  so  contracted  stiall  rem^n  in  force,  that  is,  shall  not  be  repealed 
until  the  debt  and  interest  are  fally  paid. 

The  police  jury,  in  contracting  the  debt  in  question,  provided  no 
means  whatever  to  pay  the  principal  and  interest  of  said  debt.  They 
made  the  contract  of  lease  with  defendant,  obligating  the  parish  to  p^' 
a  specific  sum  of  money  in  certain  installments,  without  providing  in  the 
ordinance  creating  the  debt  "  the  means  of  paying  the  principal  and  in- 
terest of  the  debt  so  contracted,"  in  contravention  ot  a  positive  law  for- 
bidding them  from  so  doing. 

The  contract  Jn  question  imdoubtedly  created  a  debt,  and  in  the  ordi- 
nance authorizing  the  debt  no  means  were  provided  for  the  payment  ot 
the  same.  It  is  a  simple  question  ot  authority,  and  the  rule  is,  aU  per- 
sons dealing  with  a  poliiieal  corporation  are  chaiged  with  notice  of  the 
extent  ot  its  powers. 

The  General  Assembly,  who  created  the  parishes,  thought  proper  to 
limit  their  powers  to  create  debts;  they  have  forbidden  contracts  of  the 
kind  declared  on,  and  the  court  must  uphold  the  law,  however  great  the 
hardship  to  those  who  have  dealt  with  the  police  jury  in  Ignorance  ot 
the  law  limiting  their  powers.    The  precise  question  was  presented  in 


OPELOUSAS.  JUNE.  1876. 
Mrs.  Hortenae  Duperler  ve.  Police  Jnrr  of  the  Pariah  of  II 

the  case  of  O.  J.  Flagg  vs.  the  Parish  of  St.  Charlee,  27  An 
numerous  other  cases.    The  jurisprudence  ie  settled  long 

I  therefore  dissent  in  thb  case. 

HowEu^  J.,  dUsenthig.    I  concur  in  the  dissenting  opinio, 
tioe  Wyly. 


Andrew  C.  Suitb  vs.  Anna  A.  Palfrey,  AnMisiSTi 

The  note  sued  on  matured  on  the  drst  of  March.  IMO.  The  proceedlc 
ine  ot  creditors,  of  whom  plaintltt  was  one,  were  homologated  o 
of  June.  leei.  and  thia  suit  was  brought  on  the  eluhteeath  oE  Octi 

Whether  the  list  ot  creditors  filed  la  ragBrded  as  an  ackuowledKment 
the  homoloe&tion  of  the  proceediuKs  of  the  creditors  ns  ajudtim 
Iwhich.  honever.  thle  court  does  not!,  the  plalntlfTa  elalm  would 
as  more  than  ten  years  bare  elapsed  betwqpn  the  date  of  the  jude 
osatlon  and  the  day  on  which  the  suit  was  Instituted, 

Prescription  against  a  judgment  can  not  be  Interrupteil  except  by  i 
Id  ino  the  prescription  In  this  esse  had  run  since  the  date  ot  tl 
list  ol  creditors,  and  on  administrator  can  not  create  a  debt  by 
a  prescribed  claim. 

Prescription  runs  eKBinst  all  persons  unless  they  are  included  In  i 
estAbllshed  by  law.  and  there  Is  no  exception  In  favor  ot  credib 

APPEAL  from  the  Third  Judicial  District  Court,  parish 
Train,  J.  Fred.  GfUet,  for  plaintiff  and  appelloi>.  Lijj. 
lor  defendant  and  appellant. 

LvDELmo,  C.  J.  This  is  a  suit  to  recover  the  amount  of 
note  executed  by  William  T.  Palfrey,  Jr.,  deceased.  The 
tained  an  attactunent  by  gamiehment  process  against  C 
The  answer  is  a  general  denial  and  the  plea  of  prescriptio 
ten  years. 

There  was  judgment  dissolving  the  attachment  and  iu 
I^alntiff  for  the  amount  of  the  note  with  interest  and  ecu 
fendant  has  appealed. 

It  appears  that  William  T.  Palfrey,  Jr.,  died  in  1860,  an< 
ant  was  appointed  administratrix.  In  1860,  treating  the  t 
an  insolvent  succession,  the  administratrix  convoked  a  m 
creditors,  and,  accompanying  her  petition,  she  filed  a  list  o 
be  summoned;  on  that  list  is  found  the  name  of  the  plaintil 
ing  was  held,  the  plaintlfF  participated  in  its  proceedings  at 
to  the  correctness  ot  his  claim,  and  the  proceedings  of  the 
homologated. 


SUPREME  OOUBT  OP  LOUISIANA. 


Smith  vs.  Aoaa  A.  PaitnT. 


The  plaintiff  urges  that  when  defendant  filed  her  schedule  and  caused 
him  to  be  eummoned  as  a  creditor  she  thereby  acknowledged  him  ae  a 
creditor,  and  that  acknowledgment  was  a  sttuidlng  recognition  of  the 
debt,  and  suspended  prescription  as  long  as  the  estate  remained  unset- 
tled. We  can  not  assent  to  these  propositions.  The  list  of  creditors  only 
indicated  who  claimed  to  be  creditors,  and  did  not  even  state  the  amount 
or  the  nature  of  the  debt».  Nor  was  this  list  signed  by  the  administra- 
trii,  or  by  any  one  proved  to  have  been  authorized  by  her  to  acknowl- 
edge the  debts  of  the  succession.  This  was  not  such  an  acknowledg- 
ment of  the  debt  as  would  interrupt  prescription.  But  if  it  had  been, 
the  acknowledgment  could  not  benefit  the  plaintiff. 

The  note  sued  on  matured  Uarch  1,  I860;  the  proceedings  of  the 
meeting  of  the  creditors  was  homolc^ated  on  the  eleventh  of  June,  1861, 
and  this  suit  was  filed  on  the  eighteenth  of  October,  1873.  Whether  we 
regard  the  lint  of  tTeditorn  filed  ae  an  acknowledgment  of  the  d^t,  or 
the  homologation  of  the  proceedings  of  the  creditors  as  a  judgment  on 
the  debt  (wtiich,  however,  we  do  not],  the  plaintiff's  claim  would  be  pre- 
scribed, as  more  than  ten  years  elapsed  between  the  date  of  the  Judg- 
ment of  homologation  and  the  day  on  which  the  euit  wae  instituted.  22 
An.6T7;4An.  102. 

An  attempt  has  been  made  to  prove  an  interruption  of  the  prescrip- 
tion in  the  year  1870  or  16T1.  If  the  evidence  amounted  to  proof  of  an 
interruption  of  prescription  by  an  acknowledgment,  it  could  not  bene- 
fit the  plaintiff,  ae  prescription  against  a  Judgment  can  not  be  interrupted 
except  by  a  suit  to  revive,  and  in  1870  the  prescription  had  run  since  the 
date  of  the  filing  of  the  list  of  creditors,  and  an  administrator  con  not 
create  a  debt  by  acknowledging  a  prescribed  claim.  It  is  strenuously 
contended  by  plaintiff  that  an  Insolvent  succession  is  in  thp  same  situa- 
tion with  a  corporation,  partnership,  or  individual  who  has  made  a  sur- 
render of  his  property  to  his  creditors,  and  that,  pending  the  settlement 
of  the  succession,  prescription  against  the  debts  of  the  estate  is  sus- 
pended. But  he  has  not  cited  us  to  any  law  or  authority  to  support  this 
position.  The  case  in  7  An.  116,  of  the  Gaslight  and  Banking  Company 
vs.  Hayes,  Is  not  in  point. 

Prescription  runs  against  all  persons  unless  they  are  included  in  some 
exception  established  by  law  (C.  0,  8551),  and  there  is  no  exception  in 
favor  of  creditors  of  Bucceseions,  whether  solvent  or  not  12  Bob,  507; 
12  An.  216;  21  An.  67. 

It  is  therefore  ordered  that  the  judgment  of  the  lower  court  be  reversed, 
and  that  the  plea  of  prescription  be  maintained,  and  the  plainUfTs  de- 
mand he  rejected  with  costs  of  both  courts. 
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Tucker  vs.  ClementiDe  H.  Cbarpentlur  and  Hueband. 


A.  L.  Tucker  ^ 


No.  899. 
:.  Clementine  M.  Gharpentieb  a 


>   HlISBAND. 


rhe  detendante  save  plalatilt  adrntt  drawn  by  a  plaacioc  partnertihip  on  the  house 
of  Allen  t  Co.  la  settlemeat  ot  a  promJBBory  note  which  ho  held  and  which  had 
been  eieculod  br  detendaals.  The  receipt  reads  that  the  draft.  uArapaid,  shall 
deetro;  the  note.  The  draft  not  being  paid,  the  receipt  amounted  to  Dotblng 
and  left  the  noto  due  and  unpaid. 

1  PPEAL  fi-om  the  Third  Judicial  District  Court,  parish  of  St  Mary. 
ri.  Train,  J.  A.  L.  Tiu.ki'r,  in  prapriii  peruana,  pIuintifT  and  appellee. 
Ii,  Lananj",  lor  defendants  and  appellanta 

MottuAN,  J.  Defendants  were  indebted  to  the  plaintiff  lor  the  amount 
if  a  promisaory  note  wbicb  lie  held,  the  noto  being  eseeuted  by  the  de- 
Midants.  The  defendants  gave  him  a  draft  drawn  by  a  planting  part- 
lerehip  on  the  house  ol  T.  H.  &  J.  M.  Allen  &  Co.  in  settlement  of  hta 
laim.  The  draft  vaa  not  paid.  He  brings  this  suit  to  i-ecover  the 
jDount  of  the  note. 

The  defense  is  that  the  draft  was  given  and  received  in  payment  of 
be  note,  and  therefore  that  the  note  was  extinguished. 

The  receipt  reads  that  the  draft  "  itJieii  paid"  should  destroy  the  note. 
Tie  draft  n'.t  being  paid,  the  receipt  amoimted  to  nothing,  and  left  the 
lOte  due  and  unpaid. 

There  is  no  error  in  the  judgment  which  compelled  ita  payment 

Judgment  afBrmed. 


C.  T.  Cade  va.  ^.  C.  Malais. 

'ht^  dottiisc  is  that  olainlilT  tailed  to  out  defendant  in  posseHsiiin  ot  a,  material  por- 
tion of  ittid  land  for  whkh  the  notes  sued  upon  wer..-  Kiveu.  nod  that  without 
thst  part  tbo  purehase  would  not  have  been  mad>^.  and  Ihx  prayer  Is  that  tho 
sale  be<anceled  or  the  price  reduced  in  proportion,  vrhicb  lit  nxed  In  the  answer 
at  one  halt  of  the  whole  price.  Judsment  was  rendered  on  tho  verdict  o[  a  jurr 
CortbeamouDtclaimed.  less  the  value  of  the  land  of  which  defendant  failed  to 
eel  possession.    Defendant  has  appealed. 

'be  verdict  and  judement  are  correct.  The  defendant  itiado  an  alternative  praTcr. 
and  thejury  found  that  the  price  should  bo  reduced.  The  amount  fixed  seems 
just  and  shown  by  legal  evidence. 

i  PPE.Ui  from  tiie  Third  Judicial  District  Court,  parish  of  Iberia. 
\  Train,  J.  Jury  trial.  J.  A.  Breaux,  for  plaintiff  and  appellee.  De 
Jianc  &  Fournei  and  A.  it  M.  Voor)des,  for  defendant  and  appellant. 

Howell,  J.  Plaintiff  sues  upon  lour  notes  secured  by  mortgage  and 
fiTen  tor  the  price  of  certain  lands  sold  by  Jura  to  the  defendant  The 
lefenae  is  that  plaintiff  faUed  to  put  defendant  in  possession  of  a  mate- 
ial  portion  of  aaid  land,  and  thr.t  without  that  part  the  purchase  would 
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regarded  the  opposition  as  a  separate  suit  in  wlUoh  the  opponent  was  a 
plaintiff,  and  dismissed  hia  opposition  for  not  prosecuting  It  This  was 
an  error.  The  opposition  was  on  flJe  In  the  nature  of  an  answer,  and  if 
the  record  showed  thatany  of  the  objections  were  valid,  the  court  should 
have  considered  tiiem.  We  t>elieve  that,  under  the  circumstasceB,  the 
ends  of  justice  wili  be  subserved  by  remanding  the  cause  to  be  tried  de 
novo.  We  decided  nothing  in  this  case  when  it  was  before  us  in  1873. 
except  that  the  case  would  have  to  be  continued  to  make  proper  parttea. 
26  An.  584. 

,  It  is  therefore  ordered  that  the  judgment  of  the  lower  court  be  re- 
versed, and  that  this  case  be  remanded  to  the  court  a  qua  to  be  pro- 
ceeded in  according  to  law.    The  costs  ot  the  appeal  to  be  paid  by  the 
succession. 
Behearing  refused. 

No.  890. 
Abthur  SisfON  vs.  C.  H.  Walker  and  Seebiff. 

Plaintiff,  not  being  the  owner  of  noy  flxcd  or  known  number  oF  aorcs  ot  the  land 
seized,  but  simply  an  owner  of  Ave  undUided  twetltha  thereol.  is  not  entitled  tn 
a  homestead.  He  Ib  a  part  owner  ot  every  acrn  uid  traction  ot  every  acre,  jna 
OH  his  brother  Is.  and  neither  one  can  dosiicuate  any  particular  acre  or  acres  as 
helunglnK  to  him.  and  be  can  not  theretorc  locate  a  homestead  on  bis  properly. 

BesldeB.  the  tlefeudant'e  ri^ht  ot  vendor's  lien  and  mortffaKO  attachce  to  each  and 
every  half  of  every  acre,  and  Lenue,  under  Ihe  terms  ot  the  homestead  law.  the 
plaintiff  can  not  assert  the  right  of  homestead  on  one  hundreit  nnd  sixty  ucns. 
every  one  of  said  one  hundred  and  sIMy  acres,  ae  well  as  every  other  acre,  being 
Incumbered  to  the  extent  ot  one  undivided  halt  thereof  at  least,  (vlth  the  (-end- 
or's  lien. 

APPEAL  from  the  Third  Judicial  District  Court,  parish  of  St  Marj-. 
Train,  3.   A.  L.  Tucker  and  A.  C.  Dumarlrail,  for  piaintlfT  and  appei- 
Itint    D.  Caffery.  for  defendants  and  appellees. 

How&LL,  J.  This  is  an  action  to  secure  a  homestead.  The  material 
facts  are:  Plaintiff,  at  a  judicial  sale,  purchased  the  Palo  Alto  planta- 
tion in  St  Mary.  He  sold  an  undivided  half  thereof  to  defendant, 
Walker.  Afterward  he  sold  two  thirds  of  his  undivided  half  to  his 
brother.  The  two  then  purchased  from  Walker  his  imdivided  half,  and 
to  secure  the  price  gave  a  mortgage,  not  only  upon  the  undivided  half 
sold,  but  on  the  other  undivided  half  also.  The  price  not  being  paid. 
Walker,  the  vendor,  foreclosed  his  mortgage,  whereupon  this  suit  was 
ioatituted  to  obtain  one  hundred  and  sixty  acres,  embracing  the  r«8i- 
dence,  as  a  homestead.  Edward  Simon,  the  brother  ot  plaintili;  Inter- 
vened, alleging  that  he  was  part  owner  ot  the  property  so  claimed  as  a 
homestead,  and  asked  tn  ho  so  decreed,  if  judgment  be  in  favor  tA  plain- 
tiff.   Judgment  was  given  in  favor  of  defendant,  and  plaintiff  appealed. 


OPELOireiAS,  JUNE,  1876.  609 

Simon  vs.  Walter  and  BberllT. 

Plaintiff  not  being  the  owner  of  any  fixed  or  known  number  of  acreb 
ot  the  laud,  bot  simply  on  owner  of  five  undivided  twelfths  thereof,  la 
Dot  entitled  to  a  homestead.  He  is  a  part  owner  of  every  acre  and  frac- 
tion of  every  acre.  Just  as  his  brother  Is,  and  neither  one  can  designate 
any  particular  acre  or  acres  as  belonging  to  him,  and  he  can  not  there- 
tore  locate  a  homestead  on  his  property,  And,  besides,  the  defendant's 
light  of  vendor's  lien  and  mortgage  attaches  to  each  and  every  half  of 
ever}-  acre,  and  hence,  under  the  terms  of  the  homeetead  law,  the  plain- 
tiff can  not  assert  the  right  of  homestead  on  one  hundred  and  sixty 
xres,  every  one  of  said  one  hundred  and  sixty  acres,  as  well  aa  every 
other  acre,  l>eing  incumbered  to  the  extent  of  one  undivided  half  tiiereof 
St  least  with  the  vendor's  lien. 

Ve  tliink  it  very  clear  the  plaintiff  is  not  entitled  to  the  homestead. 

Judgment  afHrmed. 


Etban  Allex  vs.  Euzabeth  McWatebs,  Wife,  et  al. 

The  mortgase  debt,  the  parment  of  which  was  exteoded  rrom  IMI  to  the  Srst  ot 
Match,  1M3.  became  exigible  at  that  epoch.  The  oondltlons  oC  that  extension 
were  the  parment  ot  certain  Interest  and  ol  all  lawyer's  fees  and  other  neces- 
sary expenses  that  miKht  accrue  In  the  event  ot  the  plalDtifTs  havioK  to  resort 
locompulsory  means  toenlaree  PBTmeat  nt  bis  mortKHKu  debt.  PsriDeiit  not 
belna  made  in  Hatch,  1«M,  the  pULnflll  onuld  hHve  proceeded  no  hla  mort«a«ii 
note  and  also  upon  hlsclalm  ot  nix  hundred  dollars  pnld  by  him  tor  attorney's 
Iqea  and  costs.  Prtwctiption  thereToro  beuan  torun  upon  tbeslx-hundred-dol- 
lar  claim  from  the  first  ot  Marc-h.  liMl.  The  plaintiff  Instituted  this  suit  on  this 
rialm  Id  Hay.  itns— more  than  ten  years  havluR  Intervened  b<:tween  the  time 
when  he  miffbtbave  brought  this  action  and  the  dote  at  wblch  be  did  brine  It. 
The  demand  Is  barred. 

APPEAL  from  the  Third  Judicial  District  Court,  parish  of  St  Mary. 
Traill,  J.    Fred.  Oaten,  for  pl^ntlff  and  appellant.    Jamet  McClarty 
and  Bobert  8.  Ferry,  for  defendants  and  appellees. 

Taluvebbo,  J.  The  defendant  being  Indebted  to  the  plaintiff  in  a 
large  sum,  for  which  the  latter  held  her  promissory  note,  secured  by 
mortgage,  and  due  early  in  1861,  agreed  with  the  plalntilT,  in  considera- 
tion of  his  extending  the  time  of  payment  to  March,  1862,  to  pay  the  in- 
terest due  for  the  year  1860  and  the  interest  in  advance  for  1961,  and, 
moreover,  to  pay  all  expensee  of  lawyer's  fees  and  other  necessary 
cipenscs  that  might  accrue  in  the  event  of  the  plaintiff  having  to  resort 
to  compulsory  meons  to  enforce  payment  ot  hie  mortgage  debt.  In  1867 
the  plalndff  instituted  suit  on  the  defendant's  note,  and  contracted  with 
hia  attorney  to  give  him  a  fee  of  six  hundred  dollars,  and  for  which  he 
gave  hlB  note  to  the  attorney  on  the  thirtieth  of  May,  1867.    Tne  agree- 
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ment  entered  into  between  the  plaintiff  and  defendant  in  regard  to  Uie 
extension  ot  time,  etc,  waa  In  writdng,  and  dated  February  21, 1861. 

In  March,  1870,  it  appears  that  the  plaintiff  p^d  his  note  ot  six  hun- 
dred dollars  given  to  the  attorney  tor  proteeslonal  Bervioee  rendered  in 
the  proceedings  taken  against  the.  def^idant  by  the  plaintiff,  and  in  Hay, 
1872,  he  instituted  this  siiit  against  the  defendant  to  reoover  the  tix  hun- 
dred dollars  he  had  bo  paid,  in  conformity  with  the  agreement  of  the 
twenty-flrst  of  February,  1861. 

The  defendant,  in  bar  of  the  piaintlff'B  claim,  pleaded  the  prescription 
of  three,  Ave,  and  ten  years.  The  plea  was  sustained  by  the  lower  court, 
and  judgment  rendered  dismissing  the  plaintiff's  demand.  The  pl^ntiff 
has  appealed. 

The  mortgage  debt,  the  payment  ol  which  was  extended  to  March, 
1862,  was  then  exigible.  Payment  not  being  made,  the  plaintiff  oould 
tiave  proceeded  on  his  mortgage  note  and  also  upon  his  claim  of  six 
hundred  dollars  paid  by  him  for  attorney's  tees  and  costs.  Prescription, 
therefore,  began  to  run  upon  this  slx-hundred-doliar  claim  from  the  first 
ot  March.  1862.  The  plaintiff  instituted  suit  on  this  claim  hi  May,  1872, 
more  than  ten  years  having  intervened  between  the  time  when  he  might 
have  brought  this  action  and  the  dat«  at  which  he  did  bring  it  The  de- 
mand was,  therefore,  barred  by  the  proscription  of  ten  years. 

It  is  therefore  ordered  that  the  judgment  of  the  lower  court  be  af- 
firmed with  costs. 

MoKGAN,  J.,  disventiiig.  I  tiiink  the  judgment  of  the  distiict  court 
should  be  reversed.  The  defendant  had  a  light  to  contract  that,  in  case 
counsel  should  be  employed  to  enforce  tho  payment  of  a  note  due 
by  him,  he  would  pay  tho  counsel  so  employed.  Ttiis  contract  he 
made.  He  did  not  pay  his  note.  Counsel  was  employed  to  enforce  pay- 
ment, and  plaintiff  contracted  to  pay  counsel  six  hundred  dollars  for  his 
services,  for  wliich  plaintiff  gave  him  his  note.    The  note  was  paid. 

It  is  possible  that  plaintiff  might  iiave  included  this  amount  Id  the  de- 
mand which  he  made  when  the  suit  was  brought  But  I  think  he  could 
have  made  the  demand  then,  or  by  a  separate  action  and  at  a  different' 
time.  His  rights  were  not  destroyed  simply  because  he  did  not  assert 
them  at  a  particular  time  or  in  a  particular  form. 

The  defendant's  contract  waa  to  pay  in  case  the  plaintiff  paid.  The 
plaintiff  did  pay,  and  for  the  amount  paid  I  think  the  defendant  is  liable. 

As  to  the  prescription,  upon  which  the  case  turns  here,  I  do  not  think 
it  applies.  The  tee  was  paid  in  a  note.  When  Che  note  was  paid  the 
plfuntiCTs  right  accrued,  and  not  before.  This  suit  was  brought  within 
the  proper  time. 

I  therefore  dissent. 
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SdXESSioir  OF  Maru  Bowkan.  CoNTrarATiON  for  Adicinistiiation  of 
THE  Sams  betwkex  the  Public  Adhinistbator  of  tse  Parish  of 
Iberia  asd  John  Fisher,  Tbbtauentart  Executor. 

ThequeBUoDat  isane Is.  wblch  of  Ihe  parties  eoatendloir,  the  executor  named  In 
the  will  of  Mrs.  Bowman,  or  the  Dubllc  administrator  of  the  pariah,  has  the  rUlht 
to  admlnistar  the  estate  of  the  deceased.  The  court  below  ordered  that  Fisher 
ehould  Bpcount  for  the  funds  he  hnn  reoelved  to  date  and  satisfy  the  court  that 
theaAmehad  not  been  IlleKally  used:  that  he  be  given  thirty  days  from  date  to 
eamply  with  thia  order;  and  that  in  the  mean  time  the  application  of  tbe  public 
administrator  remain  \o  alHtyanco.    This  jitd^ment  la  erroneous. 

The  eon&miBtloD  of  Fisher  as  executor  by  the  pariah  court  of  St.  Hartln,  belDK  ddU 
andvoid.-doea  Dot  preclude  him  from  applying  foroonflrmatlonand  tor  probUeot 
the  will  belorethc  court  haviuK  jurisdiction.  Heia  entitled  to  the  offloe  of  execu- 
tor, in  preference  to  the  public  adminlatrator.  It  will  be  in  time  to  inquire  Into 
hiallabllitteB  to  the  estate  as  executor  after  heaeaumes  the  dotlee  and  reaponsf- 
bUltles  of  the  ofSce. 

APPEAL  trom  the  Farisb  Court,  parish  of  Iberia.  limtelieu,  3.  J.  A. 
Sreaiur.foradmlDiBtr&tor  and  appellee.  U.  S.Haa^«aAR.  8.  Perry, 
For  opponwte  and  appeUants. 

Talufeebo,  J.  Maria  Bowman,  lormerly  a  resident  ol  the  pariah  ot 
St  UarUn,  but  at  the'tfme  of  her  decease  a  re^dent  of  tbe  State  ot  Mis- 
sissippi, named  in  her  will  John  Fisher,  one  ol  her  sons,  as  her  ereoutor. 
She  left  property  in  the  parish  of  St  Martin.  In  1B70  Fisher  presented 
a  copf  of  the  will  to  the  probate  court  of  tbe  parish  of  St.  Martin  for 
probate.  Tbe  usual  order  was  rendered,  and  John  Fisher  was  qualified 
as  executor.  This  was  all  done  after  the  creation  and  establishment  of 
tbe  parish  of  Iberia  hi  1868. 

The  property  of  the  succession  ot  Mrs.  Bowman  consisted,  bs  it  ap- 
pears, entirely  of  houses  and  lots  in  the  town  of  New  Iberia,  wiiich,  be- 
fore tbe  establishment  ot  tbe  new  parish,  was  in  the  parleh  ot  St  Martin, 
but  afterward  was  included  in  the  parish  of  Iberia.  There  seems  to 
htve  been  dissatisfaction  amoi^  some  ot  the  heirs  ot  Mrs.  Bowman  in 
regard  to  tbe  course  pursued  by  Fisher  actii^  under  his  appointment 
to  the  executorship.  It  is  admitted  that  he  did  not  make  an  inventory  ot 
the  succession,  or  commence  one  within  ten  days;  that  he  tias  collected 
rents  and  has  rendered  no  account 

Id  March,  1876,  the  pubUc  administrator  of  the  pariah  of  Iberia,  at  the 
instance  ot  several  of  the  helra,  applied  tor  the  administration  of  Mrs. 
Bowman's  estate,  alleging  that  the  same  has  never  been  legally  opened 
in  Loui^na;  that  it  can  only  be  l^aily  administered  under  the  author- 
ity of  the  pariah  oourt  of  Iberia,  which  alone  has  jurisdiction  over  it; 
that  Fisher,  the  person  named  in  the  will  to  be  executor  ot  tbe  estate, 
baa  Med  to  quality,  and  complied  with  none  ot  the  Iq^t  forraalities  re- 
quired to  be  observed  by  executors;  that  Fisher,  without  1^^  authority, 
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has  collected  amounts  on  account  of  the  eetate  and  has  laUed  to  render 
any  account  of  them.  He  praya  to  be  appointed  administrator  of  the 
succession  and  autborized  to  settle  its  afbirs. 

An  order.  It  appears,  was  rendered  recognizing  tixe  public  administra- 
tor as  executor  of  the  estate,  and  a  subsequent  order  was  nmde  directiog 
the  making  of  an  inventory,  which  was  done. 

Subsequently,  Fisher  filed  his  opposition  to  the  proceedings  of  the 
public  administrator,  denying  the  eslstenoe  of  any  contingency  requliing 
or  authorizhig  the  appointment  of  the  public  administrator  to  adminis- 
ter the  sueceeaion;  that,  through  error,  he  was  recognized  and  confirmed 
by  the  parish  court  of  the  parish  of  St  Martin  on  the  twenty-fourth  of 
March,  1870,  said  court  not  having  JuriBdl(;tion,  to  which  error  his  atten- 
tion was  called  only  since  the  pendency  of  the  appUcation  of  the  public 
administrator,  and  he  alleges  there  is  no  cause  why  he  ^ould  not  be 
appointed  and  quaUfled  by  the  parish  court  of  Iberia,  and  why  he  can 
not  discharge  the  duties  of  said  trust  He  prays  that  the  application 
of  the  pubUc  administrator  be  rejected,  and  that  he  be  appointed  eierai- 
tor  without  bond,  and  that  letters  testamentary  be  granted  to  him  ac- 
cording to  law. 

The  court,  after  hearing  the  partlee  and  receiving  evidence,  ordwed 
that  John  Fisher  account  tor  the  funds  he  has  received  to  date  and  sat- 
isfy the  court  that  the  same  have  not  been  illegally  used;  that  be  be 
given  thirty  days  from  date  to  comply  with  this  order,  and  that  in  the 
mean  time  the  application  of  the  public  admloistrator  remain  in  abey- 
ance.   The  opponent,  Fisher,  appealed. 

We  think  the  judgment  erroneous.  The  question  at  issue  seems  to  be 
which  of  the  parties  contending  for  the  administration  of  Madame  Bow- 
man's succession,  the  executor  named  in  her  will,  or  the  piU>llc  administra- 
tor, is  entitled  to  it  ?  The  confirmation  of  Fisher  as  executor  by  the 
parish  court  of  St  Martin,  being  null  and  void,  does  not  preclude  him 
from  applying  for  confirmation  and  for  probate  of  the  will  before  the 
court  having  jurisdiction.  We  think  him  entiUed  to  the  office  of  execu- 
tor, in  preference  to  the  public  administrator.  It  will  be  in  time  to  in- 
quire into  his  liablUtiee  to  the  estate  as  eixecutor  after  he  assumes  the 
duties  and  responsibilities  of  the  office. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  annulled, 
and,  proceeding  to  render  such  decree  as  should  have  been  rendered  by 
the  lower  court,  it  is  ordered  that  the  opponent,  John  Fisher,  be  con- 
firmed as  executor  of  the  estate  of  his  mother,  Maria  Bowman,  deceased, 
upon  his  taking  the  oath  and  complying  with  the  law  in  such  cases  pre- 
scribed; that  this  case  be  remanded  to  the  court  a  qua  to  be  further  pro- 
ceeded with  according  to  law,  the  public  administrator,  the  other  con- 
testant, paying  costs  in  both  courts. 


OPELOUSA8.  JUWE,  1876. 


Mis.  Horienee  Dnperl«r  i».  Polloe  Jury  of  the  F«rUh  of  Iberlft. 


Hbs.  Hobtenbe  DdpSrieb  vs.  Police  Jubt  ot  the  Pabish  of  Ibedu. 

Tbe  plolatlff  bum  tha  parish  of  Ibeila  to  recover  tweatr-Iour  hundred  dollars  foe 
the  leiee.  at  the  rate  of  six  hundred  dollsrs  per  aoQum,  ot  abulldlnit  to  be  ueod 
aa  a  enurt-houae  and  oflloes.  and  oooupied  Cor  said  nse  durlnK  tour  rears.  The 
deteose  la  that  the  sKreement  was  to  par  Id  warrantB,  and  not  In  cnrtaaej ;  that 
parish  warranta  are  worth  flfty  eente  on  tha  dollar;  and  that  a  Ui  to  i>ar  the 
judgment  rendered  In  thie  <»aeoan  not  be  lawfully  levied,  as  it  would  be  In  ex- 
c««  of  fourteen  and  a  halt  mills,  whloh  le  the  limit  of  taiatiOD  llied  br  law. 

If  the  pariah  had  had  the  right  t?  lasue  warrants  Ibut  It  hod  nol)  then  these  warrants 
would  have  to  be  paid  with  eurrenoy.  The  parish  oould  not  dlacharice  Its  obli- 
gation on  the  warrants  br  parluK  flftr  per  oent  of  their  tsoe. 

Tb«re  Is  no  lores  In  the  objection  that  a  tax  to  par  the  judgment  rendered  against 
Ibe  parish  can  not  be  levied.  The  Inw  (act  of  IBM)  makes  It  the  imperative  duty 
of  oourU  to  order  the  levy  and  cullactlon  of  a  tax  whenever  it  is  nscesaary  to 
par  a  judgment. 

APPEAL  from  the  Third  Judicial  District  Coart,  pariah  of  Iberia. 
Tntin,  J.  Joeeph  A.  Breaiuc,  for  plaintUT  and  appellant.  WillUan  F. 
ftAirinif,  Parish  Attorney,  for  defendant  and  appellee. 

LuDRUKO,  C.  J.  This  is  a  suit  to  recover  from  the  parish  of  Iberia 
twenty-four  hundred  dollars  for  the  leaae  of  a  building  for  a  oourt-houae 
and  otaoes,  occupied  for  the  use  of  the  parish  during  four  yeare. 

The  defense  is  that  the  plaintifr  agreed  to  lease  the  building  to  the 
puish  for  six  hundred  dollars  lu  parish  warrants,  payable  quarterly, 
and  that  parish  warrants  are  worth  flfty  cents  on  the  doUar;  and  that  a 
cu  to  pay  the  ]  udgment  rendered  in  this  case  can  not  lawfully  be  levied, 
(8  it  would  be  Id  exoeM  of  fourteen  and  a  half  mille,  the  limit  of  taxa- 
tion fixed  by  law. 

The  written  agreement  in  the  record  shows  that  the  lease  was  for  six 
hundred  dollan  per  annum.  But  If  it  had  been,  as  contended  for  by  d^snd- 
aot,  payable  qtiarttrly  In  warrants,  the  only  difference  possible  would 
have  been  that  the  payments  were  due  quarterly.  As  it  is,  the  defend- 
ant has  had  a  much  longer  credit  And  If  the  parish  bad  had  the  right  to 
tBBue  warraats  (but  it  had  not)  they  would  have  to  be  paid  with  cur- 
rency. The  parish  could  not  discharge  its  obligation  on  the  warrants 
by  paying  fifty  per  cent  of  their  face. 

There  is  no  force  in  the  objection  that  a  tax  to  pay  tho  Judgment  ren- 
dered against  the  parish  can  not  be  levied  because  fourteen  and  a  half 
mills  had  already  been  levied  by  the  parish  for  general  expenses.  The 
law  mokes  it  the  Imperative  duty  of  oourta  to  order  the  levy  and  collec- 
tion of  a  tax  whenever  it  is  necessary  to  satisfy  the  said  judgment.  The 
act  of  1869  declares:  "Hereafter,  whenever  a  judgment  for  money  Is 
rendered  by  any  court  of  competent  jurisdiction  against  a  parish,  tho 
judge  who  shall  render  the  judgment  shall.  In  the  same  decree,  order 
the  board  of  aMesaors  or  parish  officers  whose  duty  It  Is  to  assess  taxes 
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Mrs-  Hortenae  Duperlar  vs.  Folioe  Jurr  ot  the  Parish  ot  Ib«rl«- 


toitbwith  to  aseees  a  parish  taz  at  a  sufficient  rat«  per  cent  upon  the 
assessment  roll  of  the  cuirent  year  to  pay  and  satiety  said  judgment 
and  interests  and  costs."    R  S.,  section  2747. 

It  is  therefore  ordered  that  the  Judgment'be  amended  by  inoreiaeing 
the  amoimt  of  the  judgment  to  twenty-lour  hundred  dollars,  with  five 
per  cent  per  annum  intercet  from  judicial  demand,  and  that  the  tax  to 
be  assessed  be  increased  to  a  sum  sufficient  to  cover  the  amount  of  this 
Judgment  and  coste  of  both  courte,  and  as  thus  amended  that  the  judg- 
ment of  the  lower  court  be  affirmed  with  oosta  of  appeal 


Wylv,  J.,  dissenting.  Plaintiff  sues  defendant  for  twenty-four  hun- 
dred dollars  on  a  contract  of  lease  made  in  1872  for  the  rent  of  a  build- 
ing to  be  used  as  a  court-house,  all^^ing  that  the  price  of  the  lease  was 
six  hundred  dollars  per  annum,  payable  oe  follows;  one  hundred  and 
fifty  dollars  at  the  end  of  each  quarter. 

The  defense  is,  the  contract  is  ill^aJ,  because  made  in  contravention 
of  a  prohibitory  law. 

Section  2786  of  the  Be^ieed  Statutes  profides  that  "the  police  Juries 
of  the  several  parishes  »  *  *  sbail  not  hereafter  have  power  to  con- 
tract any  debt  or  pecuniary  liability  without  fully  providing  in  the  ordi- 
nance creating  the  debt  the  means  ot  paying  the  principal  and  interest 
of  the  debt  so  contracted." 

Section  2787  provides  that  the  ordinance  providing  n^eans  to  pay  the 
debt  so  contracted  shall  remain  in  force,  that  is,  shall  not  be  repealed 
until  the  debt  and  Interest  are  fully  paid. 

The  police  jury,  in  contracting  the  debt  in  question,  provided  no 
means  whatever  to  pay  the  principal  and  interest  of  said  delit.  They 
made  the  contract  of  lease  with  defendant,  obligating  the  parish  to  pay 
a  specific  sum  of  money  In  certain  installments,  without  providing  in  the 
ordinance  creating  the  debt  "  the  means  ot  paying  the  principal  and  in- 
terest of  the  debt  so  contracted,"  in  contravention  ot  a  positive  law  for- 
bidding them  from  bo  dobicr. 

The  contract  in  question  undoubtedly  created  a  debt,  and  in  the  ordi- 
nance authorizing  the  debt  no  means  were  provided  for  the  payment  of 
the  same.  It  is  a  simple  question  of  authority,  and  the  rule  is,  all  per- 
sons dealing  with  a  political  corporation  are  chai^;ed  with  nodoe  ot  the 
eztKit  of  its  powers. 

The  General  Assembly,  who  created  the  parishes,  thought  proper  to 
limit  their  powers  to  create  debts;  they  have  forbidden  contracts  ot  the 
kind  declared  on,  and  the  court  must  uphold  the  law,  however  great  the 
hardship  to  those  who  have  dealt  with  the  police  jury  In  ignorance  of 
the  law  limiting  their  powers.    The  precise  queetion  was  presented  In 
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Mrs.  Horteose  Duperler  va.  Police  Jurr  of  the  ParJHh  of  Iberia. 

«  Of  O.  3.  Flagg  TB.  the  Parifih  of  St  Charles,  27  An.  319,  and  in 
The  jurisprudence  is  eettJed  long  since  on  this 

I  Uierefore  dissent  in  thts  case. 

HowELi.,  J.,  dhienting.    I  concur  In  the  dissenting  opinion  of  Mr.  Jus- 
tice Wylj". 


AsDKEW  C.  Bkith  va.  Ansa  A.  Palfkey,  Admin  istkatbix. 

The  note  ined  on  mMured  on  the  Hret  ol  March.  laeo.    The  prooecdlnss  of  the  meet- 

iei  of  creditord.  of  whom  plslntltl  was  one.  were  homolosateil  on  the  eleventh 

of  June.  IMl.  and  this  suit  was  brought  on  the  eighteenth  of  October,  mil. 
metber  the  Hat  ot  creditors  filed  Is  regarded  as  an  aoknowledument  of  the  debt,  or 

the  bomoloBation  of  Che  proceedings  ot  the  creditors  as  a  judgment  on  the  debt 

(which,  however,  this  court  does  not),  the  plaintiff's  claim  would  be  prescribed. 

tsmore  than  ten  years  have  elapsed  betw^n  the  date  of  thejudsnientothomol- 

DKBtlon  and  the  day  on  which  the  suit  was  instituted. 
Prescription  against  a  judsraent  can  not  be  Interrupted  except  b;  a  euit  to  revive. 

In  19T0  the  prescription  iu  this  case  had  run  since  the  date  of  the  fHing  of  the 

list  at  creditors,  and  an  admlnlslrator  can  not  create  a  debt  by  ackDuwledglng 

aDredcrlbedclalm, 
Prescription  runs  against  all  pereone  unless  they  are  included  In  some  exception 

Dstabllshad  by  law.  and  there  la  no  exception  In  favor  of  croditorn  of  asucccs- 

lloD,  whether  solvent  or  not. 

APPEAL  from  the  Third  Judicial  District  Court,  parish  of  8t  Mary. 
Traill,  J-  Fred.  Oalca,  for  plolntifT  and  appellee.  Xynian  Harding, 
tor  defendant  and  ^pellont 

LrcELiNa,  C.  J.  This  is  a  suit  to  recover  the  amount  of  a  promissory 
note  executed  by  William  T.  Palfrey,  Jr.,  deceased.  The  plalntift  ob- 
ieinei  an  attachment  by  gamishmwit  process  against  G.  A.  Callery. 
The  answer  Is  a  general  denial  and  the  pica  of  prescription  of  five  and 
tsDyeaiB. 

There  was  judgment  dissolving  the  attachment  and  in  favor  of  the 
I^AintJJf  for  the  amount  of  the  note  with  interest  ajad  costs.  The  de- 
teodaut  has  appealed. 

It  appears  that  William  T.  Palfrey,  Jr.,  died  in  1860,  and  the  defend- 
ant was  appointed  administratrix.  In  1860,  treating  the  sucocflsion  as 
an  insolvent  succession,  the  administratrix  convoked  a  meeting  of  the 
creditors,  and,  accompanying  her  petition,  she  filed  a  list  of  creditors  to 
be  snmmoned;  on  that  list  is  found  the  name  of  the  plalntift  The  meet- 
ing was  held,  the  plaintiff  participated  In  its  proceedings  and  made  oath 
to  the  correctness  of  his  claim,  and  the  proceedings  of  the  meeting  were 
homol<^ted. 
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amlUi  TS.  ADDk  A.  Falfrer. 

The  pl^ntlS  images  tbat  when  defendant  filed  her  schedule  uid  caused 
him  to  be  summoued  as  a  creditor  she  tiiereb;  soknowledged  him  as  a 
creditor,  and  that  acknowledgment  was  a  standing  recognition  ot  the 
debt,  and  suspended  preeoription  as  long  as  the  estate  remained  unset- 
tled. We  can  not  assent  to  these  propositions.  The  Uat  of  creditors  only 
iud!cat«d  who  claimed  to  be  creditors,  and  did  not  even  state  the  amount 
or  the  nature  of  the  debtn.  Nor  was  this  list  signed  by  the  administra- 
trix, or  by  any  one  proved  to  have  been  authorized  by  her  to  acknowl- 
edge the  debts  of  the  succession.  This  was  not  such  an  acknowledg- 
ment ot  the  debt  as  would  interrupt  prescription.  But  it  it  had  beoi, 
the  acknowledgment  could  not  bene&t  the  plaintiff. 

The  note  sued  on  matured  March  I,  1860;  the  proceedings  of  the 
meeting  ot  the  creditors  was  homologated  on  the  eleventh  ot  June,  1861, 
and  this  suit  was  filed  on  the  eighteenth  of  October,  1873.  "Whether  we 
regard  the  lisl  of  creditors  filed  as  an  acknowledgment  of  the  debt,  or 
the  homolc^tion  ot  the  proceedings  of  the  creditors  as  a  judgment  on 
the  debt  (which,  however,  we  do  not),  the  plaintiff's  claim  would  be  pre- 
scribed, as  more  than  ten  years  elapsed  between  the  date  ot  the  judg- 
ment of  homologation  and  the  day  on  which  the  suit  was  instituted.  22 
An.  677;  4  An.  102. 

An  attempt  has  been  made  to  prove  an  interruption  of  the  prescrip- 
tion in  the  year  1870  or  1871.  It  the  evidence  amounted  to  proof  ot  an 
■interruption  of  prescription  by  an  acknowledgment,  It  could  not  bene- 
fit the  plaintiff,  as  prescription  against  a  judgment  can  not  be  interrupted 
except  by  a  suit  to  revive,  and  in  1870  the  prescription  had  run  since  the 
date  ot  the  flllog  of  the  list  ot  creditors,  and  an  administrator  can  not 
create  a  debt  by  acknowledging  a  prescribed  claim.  It  is  strenuously 
contended  by  plaiotiff  that  an  insolvent  succession  is  in  the  same  situa- 
tion with  a  corporation,  partnership,  or  individual  who  has  made  a  eur- 
render  of  his  property  to  his  creditors,  and  that,  pending  the  settlement 
of  the  succession,  prescription  against  the  debts  of  the  estate  is  sus- 
pended. But  ho  has  not  cited  us  to  any  law  or  authority  to  support  this 
position.  The  case  in  7  An.  116,  ot  the  Gashght  and  Banking  Company 
vs.  Hayes,  is  not  in  point. 

Prescription  runs  against  all  persons  unless  they  are  included  in  some 
exception  established  by  law  (C,  C.  3551),  and  there  is  no  exception  in 
favor  ot  creditors  ot  successions,  whether  solvent  or  not  12  Bob.  507; 
12  An.  216;  21  An,  67. 

It  is  therefore  ordered  that  the  judgment  ot  the  lower  court  be  reveraed, 
and  that  the  plea  ot  prescription  be  m^ntained,  and  the  plalntifTs  de- 
mand be  rejected  with  costs  ot  both  courts. 


r 
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Tucker  ra.  Clementine  U.  Cbarpentlnr  and  HuBband. 

No.  899. 

A.  L.  Tucker  %'».  Clehentixk  M.  Gharpentibr  aud  Husband. 

The  doEeodftuU  Kftve  plaintiff  a  draft  drawn  br  a  planitns  partnorslilp  on  the  house 
qF  Allen  i  Co.  in  eettlement  of  a  promlsBory  note  which  he  held  and  which  had 
been  eieonted  bT  delendanta.  The  reoalpt  reads  that  the  dratt.  tchm  paid,  shall 
destroy  the  note.  The  dratt  not  beliiK  paid,  the  receipt  amounted  to  nothing 
and  left  the  note  due  and  unpaid. 

iPPEAL  from  the  Third  Judicial  District  Court,  parish  ot  St  Mary. 
Train,  3.  A.  L.  Tuifyr,  in  proprid  pentona,  ploioUff  and  appellee. 
S.  lanaiu;  tor  deteDdaute  and  appellants. 

MoBOAX,  J.  Defendants  were  indebted  to  the  plaintiff  for  the  amount 
o(  a  promissory  note  which  he  held,  the  not©  being  executed  by  the  de- 
fendaQta.  The  defendants  gave  him  a  draft  drawn  by  a  planting  part- 
oerriilp  on  the  house  of  T.  H.  &  J.  tS..  Allen  &  Co.  in  settlement  of  his 
(4aim.  The  draft  was  not  paid.  He  brings  this  suit  to  recover  the 
amount  of  the  note. 

The  defense  is  that  the  draft  was  given  and  received  in  payment  of 
the  note,  and  therefore  that  the  note  was  extinguished. 

The  receipt  reads  tiiat  the  draft "  Kheii  paid"  should  destroy  the  note. 
The  draft  n'^t  being  paid,  the  receipt  amounted  to  nothing,  and  left  the 
note  due  and  unpaid. 

There  is  no  error  in  the  judgment  which  compelled  its  payment 

Ju^ment  afllrmed. 


C.  T.  CAnE  vs.  F.  C.  Malais. 

Thcd-'tt'iiBo  is  that  plaintiff  tailed  to  put  aclendant  In  poiwitwion 

don  of  said  land  tor  which  the  notL-s  sued  upon  wen?  xixnu,  and  that  without 
that  part  the  purchase  would  not  have  been  iDad>>.  and  Iht!  prayer  ie  that  tho 
sale  be  oaneeled  or  the  price  reduced  in  proportion,  which  is  ilxed  in  the  answer 
■tone  halt  of  the  whole  price.  Judgment  waa  rendered  on  the  verdict  olajury 
(or  the  amount  claimed,  lese  the  value  ot  the  land  of  which  dotciidant  failed  to 
set  possession.    Defendant  has  appealed. 

TIk  verdict  and  judgment  are  correct.  The  defendant  toiuh.-  an  niternattve  prarer. 
indtheiury  found  that  the  price  should  be  reduced.  The  umouut  flxed  seems 
jmt  and  shown  by  lenal  evidence. 

4  PPEAi  from  the  Third  Judicial  District  Court,  parish  ol  Iberia. 
A  Train,  J.  Jury  triaL  J.  A.  Breaux,  tor  plaintiff  and  appellee.  De 
Sknc  £  Fournel  and  A.  £  M.  Voor)des,  for  defendant  and  appellant. 

HowELi^  J.  Plaintiff  sues  upon  tour  notes  secured  by  mortgage  and 
given  tor  the  price  ot  certain  lauds  sold  by  him  to  the  defendant  The 
detmse  is  that  plaintiff  failed  to  put  defendant  In  possession  ot  a  mate- 
rial portion  of  said  land,  and  thr.t  without  ttiat  part  the  purciiase  would 
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not  have  beea  made,  and  the  prayer  is  that  the  sale  be  canceled,  or  the 
price  reduced  in  proportion,  which  is  fixed  in  the  answer  at  one  hall  of 
the  whole  price. 

The  facts  are  that,  in  1870,  Mrs.  Code  rented  a  tract  of  land  of  ninetj- 
sevoD  85-100  aorce  to  the  defendant  for  ten  years,  describing  it  as  a  part 
of  a  tract  entered  by  Robert  Cade  on  the  fourteenth  of  January,  1857. 
Subsequently,  the  plmntiS'  purchased  from  his  mother,  Mrs.  Cade,  all 
the  land  entered  by  Robert  Cade,  and  leased  the  whole  of  it  for  six  years 
to  the  defendant,  giving  a  description  of  each  part.  Including  the  portion 
said  In  the  answer  not  to  have  been  delivered.  About  a  year  thereafter, 
a  sale  of  the  same  land,  containing  643  9-100  acres,  with  the  same  de- 
scription and  the  usual  clauses  as  to  warranty,  was  made  by  the  lessor, 
C  T.  Cade,  to  the  lessee,  F.  C.  Malain,  the  latter  giving  his  four  promis- 
aory  notes,  due  respectively  in  about  one,  two,  three,  and  four  years. 
When  the  first  note  became  due,  defendant  refused  to  pay  on  the  ground 
set  up  in  his  answer.  Judgment  was  rendered  on  a  verdict  of  a  jurylor 
the  amount  claimed,  less  the  value  of  the  land  of  which  defendant  failed 
to  get  possession,  and  he  appealed.  Plaintiff  asks  lui  amendment  for  the 
whole  amount  clmmed. 

Wethlnktbeverdict  and  Judgment  were  correct.  The  defendant  made 
an  alternative  prayer,  and  the  jury  found  that  the  price  should  be  re- 
duced, and  we  think  the  amount  fixed  by  them  just  and  shown  by  legal 
evidence.  It  is  unnecessary  to  pass  on  the  alleged  errors  in  the  ehai^ 
to  the  jury.    Defendant  had  a  right  to  prove  by  parol  the  non-delivery. 

Judgment  affirmed. 

Rehearing  refused. 


L.  C,  LoDDS,  Trst.ihentary  Executrix,  vs.  Parish  of  Vermiijo)!. 

t  Feliciana, » 

APPEAL  from  the  Sixteenth  Judicial  District  Court,  parish  of  Ver- 
milion.   MoKtori,  J.     C.  n.  Moutoti  £  DehaUlon,  for  plaintUT  and  ap- 
pellee.   .B.  P.  O'Brijai),  tor  defendant  and  appellant 

MoBSAN,  J.  The  allegations  are  that  plaintiff,  as  testamentary  execu- 
trix, Is  holder  of  certain  warrants  issued  by  the  police  jury  of  the  parish 
■of  VermUion,  payment  of  which  is  refused  by  the  treasurer  thereof,  who 
allies  that  he  has  no  funds  in  his  hands,  although,  as  she  avers,  ttic 
police  jury  had  levied  taxes  and  caused  the  same  to  bo  collected  to  meet 
the  payment  of  the  warrants  sued  on.  She  prays  that  judgment  be 
rendered  in  her  lavor  for  the  amount  claimed,  and  that  a  tax  be  levied 
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«  property  ot  the  parish,  according  to  law,  the  proceeds  to 
ba  applied  to  the  pt^m^it  of  the  judgmeirt  which  she  aelcs  for. 

The  detense  is  that  the  pcJioe  Jury  ia  without  right  to  issue  iDstrumenta 
negotiable  in  form;  that  the  foTmattties  of  law  have  not  been  compiled 
with,  no  provision  having  been  made  to  meet  their  payment  in  the  ordi- 
nance creating  the  debt;  that  no  cash  taxes  have  ever  been  levied  by  the 
police  iury,  nor  have  any  ever  been  collected  to  meet  the  payment  of  the 
wanrants;  that  the  pariah  treasurer  has  been  without  money  to  meet  the 
payment  of  any  warrants  drawn  upon  the  general  fund  for  seven  years 
past 

The  case  seems  identical  with  the  one  of  Sterling  vs.  Parish  of  West 
Feliciana,  "26  An.  S9,  and  should  be  cottrolled  by  it. 

It  ia  therefore  ordered,  adjudged,  and  decreed  that  the  judgmratof 
the  district  court  be  avoided,  annulled,  and  reversed,  and  that  there  be 
judgment  In  favor  of  the  defendants  with  costs  in  both  courts. 


H.  a.  BucK!4E3t  TH.  SI.  T.  Oonny,  Shebiff,      Bi'le  to  shov  G^trsE  in  thf. 
Matter. 

Thia  la  B  rule  tnkon  by  Buckuer  on  thn  aherlff  o(  Bt.  Mary  to  show  pause  why  he 
should  Dot  pay  to  the  plaintilT  In  the  rule  a  (Trlain  sum  whioh  ts  the  proTOeds 
of  the  sale  of  odp  ondivided  half  of  eertain  niortsaKed  properly,  alt^r  paylnfi 
Its  proportion  of  the  i?08tB  and  taxes  and  the  whole  debt  due  the  flrat-mort^aKo 
creditor. 

Tbe  sherirr  hod  no  ri«ht  to  make  this  dispoaitlon  of.  the  surplua  in  his  hands.  The 
debtor,  at  least,  should  have  been  mode  a  party  to  the  rale.  It  a  rule  were  an- 
thorlzed  in  this  ease.  ThIa  Is  made  more  manifest  by  the  motion  ot  tbe  plain- 
lllf  to  dismiss  the  appeal  on  the  urouud  that  the  aherifr.  l>oins;  a  mere  stake- 
holder, bad  no  rlKht  to  appeal,  and  yet  ho  aloue  is  a  party  defendant  In  thew 
proeeedinxs.    The  case  is  remanded. 

APPEAL  from  the  Third  Judicial  District  Court,  pariah  of  8L  Mary. 
Train,  3.    Frfd.  dales,  for  plaintiff  and  appellee.    A.  C.  Diimar/rait, 
for  defendant  and  appellant 

Luheijno,  C.  J.  This  appeal  is  from  a  iudgment  rendered  on  a  rule 
against  the  sheriff  to  show  cause  why  he  should  not  pay  to  the  plaintiff 
12809  56  out  of  the  proceeds  ot  the  sale  of  the  "Old  Fusetier  "  planta- 
tion. The  plaintiff  alleges  that  he  is  a  mortgage  creditor  ot  Mrs.  G.  L. 
Fuselier  for  the  sum  of  twelve  thousand  dollars,  and  that  after  paying 
0.  L.  Orevemberg's  debt  there  remained  a  surplus  out  of  the  halt  of  the 
net  proceeds  of  the  sale  amounting  to  the  sum  he  claims.  It  appears 
that  the  said  plantation  was  seized  and  sold  under  two  writs,  the  two 
undivided  halves  of  the  place  being  mortgaged  to  different  parties,  and 
each  creditor  waa  fordng  a  sale  under  hia  mortgage.      Buckner  clalmetl 
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to  have  a  mortgage  upon  the  whole  tract  inferior  in  ranli  to  the  two 
mortgages  above  mentioned.  The  plaoe  sold  for  S14,T74  50,  $11,804  50 
cash  and  82970  in  a  twelve-months  bond  ;  leaving,  after  deducting  taxes 
and  costa.  S12,920  16,  or  $9950  16  in  cash.  The  pMntifT  contends  that 
the  812,920 16,  net  proceeds  of  the  whole  tract,  should  be  divided  equally, 
and  the  mortgages  which  outranked  his  should  be  respectively  deducted 
from  the  two  halves,  and  that  that  would  leave  for  the  satisfaction  of 
his  mortgage  the  amount  claimed.  Conceding  all  this  to  be  true,  the 
sheriff  had  no  right  to  make  this  disposition  of  the  surplus  In  his  hands. 
The  debtor,  at  least,  should  have  been  made  a  party  to  the  rule,  if  a  rule 
were  authorized  in  this  case.  This  is  made  more  manifest  by  the  motion 
of  the  plaintifT  to  dismiss  the  appeal  on  the  ground  that  the  sheriff,  be- 
ing a  mere  stakeholder,  had  no  right  to  appeal^  and  yet  he  alone  is  a 
party  defendant  in  these  proceedings. 

It  is  therefore  ordered  that  the  judgment  of  ttie  lower  court  be  re- 
versed, and  that  the  case  be  remanded  to  the  court  a  qua  to  make 
proper  parties  according  to  law.    Appellee  to  pay  costs  of  appeaL 


2Dl  No.  902. 

wi 

A.  C.  BUHARTBAIT,  USE  OF,  ETC,  V8.  WiLLIAK  P.  KemPER. 

It  plaintifT  acquired  the  notes  Bued  upon  In  Dled^e  tor  bis  olients.  the  creditors  of 
Penn.  to  whose  order  they  were  drawn  ond  by  whom  they  were  Indoraud.  he  did 
so  with  the  lull  knowledge  of  the  defective  title  wiiich  defeodftnt.  the  drawer  ot 
(he  Dotes,  rei>elvsd  to  the  land.  In  coQSlderHtEoa  ot  which  the  notes  were  (riven ; 
and  his  Icnowledee  was  the  knowledge  ot  his  clients.  Failure  ot  oonsl deration. 
which  Is  pleaded,  is  clearly  showD. 

There  is  no  demand  in  reconvention  In  the  pleadiacB.  Blthoujch  ursed  In  counBel'g 
brlet.  (or  the  cash  part  ot  the  -price  ot  the  land  paid  by  defendant  to  Penn. 
Besides.  Penn  has  not  been  cited.-  II  the  plaintifT  has  authority  from  Penn  to 
sue  on  the  notes,  that  does  not  give  him  authority  to  represent  Penn  in  the  de- 
mand to  recover  the  oaah  part  ot  tlie  price  of  the  land  which  was  paid  to  Penn 
at  the  time  ot  the  sale. 

i  PPEAL  from  the  Third  Judicial  District  Court,  parish  of  St.  Mary. 
J\.  Train,  J.  A.  C.  Dumartrait,  for  piaintifi  and  appellee.  A.  L.  Tucker 
and  D.  Caffery,  for  defendant  and  appellant 

WYI.T,  J.  Haintifl^  for  the  use  of  Henry  Penn  and  bis  creditors,  sued 
the  defendant  on  certain  promissory  notes,  amounUng  in  the  aggregate 
to  ninety-flve  hundred  dollars,  executed  by  defendant  to  the  order  of 
Henry  Fenn  and  Indorsed  by  him. 

The  defense  is  failure  of  consideration  caused  by  eviction  of  defend- 
ant of  the  principal  part  ot  the  tract  of  load  for  the  purchase  price  of 
which  these  notes  were  given. 

The  plaintiff  is  not  a  third  holder  before  due  for  value.    He  holds 
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these  notes  as  e^nt  lor  Henry  Feun,  the  payee,  with  the  undeiBtandiug 
Oat  when  collected  a  part  of  the  proceeds  is  to  be  applied  to  the  pay- 
ment of  certain  creditors  whose  claims  are  In  iiis  hands  as  attorney  at 
law,  and  the  balance  of  the  proceeds  Is  to  be  paid  to  Fenn. 

Besides,  if  plaintiff  acquired  these  notes  in  pledge  for  the  creditors  of 
Fenn,  tals  clients,  he  did  so  with  full  Icnowledge  of  the  defective  title 
which  defendant  recolTed  to  the  land,  in  consideration  of  which  the  notes 
were  given;  and  his  knowledge  was  the  knowledge  of  his  clients. 

Failure  of  consideration  is  clearly  shown.  There  Is  no  demand  in  re- 
convention in  the  pleadings,  although  urged  in  the  brief,  for  the  cash 
part  of  the  price  of  the  land  paid  by  defendant  to  Fenn.  Besides,  Fenn 
has  not  lieen  cited.  II  plaintiff  has  authority  from  Penn  to  sue  on  the 
notes,  that  does  not  give  him  authority  to  represent  him  in  the  demand 
to  recover  the  cash  part  of  the  price  of  the  land  which  he  paid  to  Fenn 
at  the  time  of  the  sale. 

It  is  therefore  ordered  that  the  judgment  In  favor  of  plaintiff  be  an- 
nulled, and  that  plalntUTs  demand  be  rejected  with  costs  of  both  courts. 


BOBEBT  H.  LiTTELL,  TeSTAUENTARY  ExEOITOK,  vs.  EVRARD  W.  SVLVESTRF. 

The  jDilKment  appealed  (rom  is  correct.  The  plaintift  had  no  personal  judgment 
uralast  the  detendant.  His  ju  die  me  at  l>ore  only  on  the  land  in  posseeslou  of 
said  dotendaat.  and  decreed  him  lo  Rive  it  up  to  be  aold  to  pay  the  amount  tor 
which  it  wax  mortsBged.  I>e[eadaDt  milde  an  arranKement  by  which  be  nave  a 
draft  to  plainlllT  in  part  paymeot,  aad  obtained  time  for  the  satisfaction  ol  the 
balaace  oI  the  judRmeDt.  The  drnft  was  protested.  Plaintiff,  tnllfnK  to  coUeel 
the  draft,  proceeded  to  execute  bis  judgment.  He  seized  and  sold  the  land,  and 
holdlns  the  writ  ol  JIfri  faeim  unaatlsfled.  proceeded  to  Due  deteodanC  tor  the 
amoDDtofthddraltwithoutsiviiiffbim  credit  tor  it  or  any  part  ot  it.  This  he 
rlearly  had  no  rlsbt  to  do. 

APPEAL  from  the  Eighth  Judicial  District  Court,  pariah  of  St  Landrj-. 
Morgan,  3.    J.  M.  Monre,  for  plaintiff  and  appellant    Mari«l  £■ 
Hitdapelh,  for  defendant  and  appellee 

Taliaferro,  J.  The  defendant  was  proceeded  against  by  the  hypothe- 
cary action  as  third  possessor  of  mortgaged  property.  It  seems  he 
made  an  arrangement  with  the  plaintiff  to  pay  flfty-flve  hundred  dol- 
lars of  mortgage  debt  on  the  twenty-fourth  ol  September,  1874,  for 
which  he  gave  a  draft  on  John  W.  Jones,  of  the  State  of  Maine,  in  favor 
of  the  executor.  The  agreement  appears  to  have  been  that  the  amount 
of  the  draft  when  paid  should  be  credited  on  the  judgment  held  by  the 
executor  against  the  property,  and  further  time  given  the  defendant  to 
pay  the  remainder.  The  draft  was  protested  tor  non-payment,  and  the 
pl^ntlft  proceeded  to  the  sale  of  the  mortgaged  premises,  which  wei-o 
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adjudicated  to  the  highest  bidder  for  S3333  33,  falling  tai  short  of  the 
amount  due  on  the  mortgage  debt  The  plaintiff,  without  giving  credit 
tx>  the  defendant  for  the  amount  of  the  draft,  instituted  suit  against  him 
on  the  draft,  with  interests  and  costs.  SylvesU^,  the  def^tdanC,  resisted 
the  payment  of  the  draft — 

First — On  the  ground  of  waat  and  failure  of  oonsideration. 

Second — That  he  was  discharged  by  the  laches  of  the  payees  of  the 
draft,  and  the  indorsers  holding  under  them,  in  tailing  to  made  due  de- 
mand for  acceptance  and  payment,  aad  by  their  lalliDg  to  give  him  due 
notice  of  non-acceptance  and  non-payment  and  of  the  protest 

There  was  Judgment  in  the  lower  court  in  favor  of  the  defendant,  and 
the  plaietttr  appealed. 

We  think  the  Judgment  appealed  from  correct  The  plaintiff  bad  no 
personal  judgment  against  Sylvestre.  His  judgment  bore  only  on  the 
land  in  possession  of  Sylvestre,  and  decreed  him  to  give  it  up  to  be  sold 
to  pay  the  amount  for  which  It  was  mortgaged.  The  plalntifT,  wh^i  he 
failed  to  collect  the  draft,  proceeded  to  execute  his  judgment  He  seized 
and  sold  the  land,  and  holding  the  writ  of  fieri  faiias  unsatisfled,  pro- 
ceeded to  sue  Sylvestre  for  the  amount  of  the  draft  nithout  ^ving  him 
credit  for  it  or  any  part  of  it    This  he  clearly  had  no  right  to  do. 

Judgment  affirmed. 


Chables  Cauiixe  Durand,  Aduinistkator,  ve.  E.  Dixahobsnaye,  Sberitf, 

A  creditor  holdlDKAclaim  secured  by  special  morUraseonDropertr  belnnKlnRto  a 
VBCBQt  and  apparently  iDHoivenl  eetntP.  Pun  proceed  ria  aenUira  nKalnat  said 
proijerty  In  Batlsfnction  of  his  dobt.  Thin  i]uPBtion  has  loos  been  aattled  by  nu- 
meroufl  dedslona.    It  is  no  loDger  an  opnn  question. 

i  PPEAL  from  the  Third  Judicial  District  Court,  parish  of  St  UarUn. 
A.  Train,  J.  Felix  d'  Martin  Vonrliies,  for  plaiDtiCf  and  appellee.  L. 
J.  6a>-ii  and  Joseph  A.  Breaiix,  for  defendants  and  appellants. 

Wylv,  J.  Alphonse  Tertrou  sued  out  an  order  of  seizura  and  sale 
against  the  succession  of  Charles  Durand,  which  was  enjoined  by  plain- 
tiff, the  administrator  of  said  succession,  on  the  grounds  stated  in  the 
petition. 

In  this  court  the  question  which  plaintifTs  attorneys  present  for  de- 
cision is:  "  ■Whether  a  creditor  holding  a  claim  secured  by  special  mort- 
gage on  property  belonging  to  a  vacant  and  apparently  insolvent  estate 
can  proceed  rin  fjci^cutivn  against  said  property  in  satisfactlou  of  his 
debt?"    This  question  has  long  since  been  settled  in  the  afBrmative  by 
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numerous  decisioDS  of  this  court.  It  is  no  longer  an  open  question. 
The  law  has  not  made  the  pecuniary  condition  of  the  owner  of  the 
hypothecated  property  a  consi  deration  in  determining  the  right  of  a 
mortgage  creditor  to  resort  to  executory  process. 

Therefore  the  financial  condition  of  the  succeseion  enjoining  the  execu- 
tory process  in  question  is  imnmterial. 

It  is  therefore  ordered  that  the  judgment  herein  in  favor  of  plaintiff 
be  annulled,  that  the  injunctioD  herein  be  dissolved,  and  the  suit  dis- 
missed, appellee  paying  costs  of  appeal. 

Bebearing  refused. 


Mathilde  BiENVEsr,  Wife  of  T.  BRotrssABB,  vs.  Valbin  A.  Foubhet. 

Th«de[eiiBeetothiH  suit,  brought  on  csnnin  promiesory  aotee  aeeared  br  mort- 
gBiKr  Bre  not  well  toaaded. 

There  la  nolhing  to  iudioatB  that  the  debt  eued  on  oriKinnted  in  the  loan  of  Con- 
federate money,  or  of  Confederate  mooey  reoeJvitd  by  the  defendKnt  from  tbo 
plalntifF,  The  notes  were  siven.  not  tor  a  loan,  but  in  payment  of  a  debt  no- 
knowledKed  to  be  due. 

As  to  preaoription,  it  has  been  interrupted  by  the  aoltuowledgment  of  the  debt. 

The  debt  woe  a  oommnnity  debt,  and  the  property  inort«««ed  was  oomionalty 
property.  As  auch  the  defendant.  beluR  the  bend  of  the  iKimmunity,  oould  be 
■ned  without  resard  to  hie  wife,  and  whether  the  wile  waa  dead  or  not. 

Il  is  no  coneernnient  ol  the  defendant's  that  the  mortgajted  property  has  been  sold. 
Thla  ig  a  matter  betwoen  the  plaintiff  and  the  purchasers,  should  the  plalntltT 
nndeayor  to  exercise  bis  rights.  The  only  question  is.  whether,  as  between  the 
plaintUTand  defendant,  the  debt  sued  on  Is  due,  and  whether  the  property  mort- 
EBged  IB,  as  Ijetweeu  them,  subieet  to  the  paymeut  of  the  debt.  This  oourt  thinks 
it  is. 

ThB  district  judtte  rendered  judgment  in  tavor  of  the  plaiotifT  for  the  omoont 
olalmed.  but  denied  her  the  ricbt  of  mortKBtte.  In  this  he  erred.  The  plaintiff 
is  entitled  to  both  debt  and  mortgaKe. 

APPEAL  from  the  Third  Judicial  District  Court,  parish  of  St.  Martin. 
Train,  3.  Breaax  <£  King,  for  plaintiff  and  appeUant.  DeBlanc  & 
I%»Ty,  tor  defendant  and  appellee. 

Morgan,  J.  The  suit  ie  on  certain  pi-omisaory  notes  secured  by  mort- 
gage for  31108  U,  with  interest  at  eight  per  cent  from  twentieth  March, 
1862. 

The  defenses  are: 

First— The  consideration  of  the  notes  sued  on  was  Confederate  money. 

Second — Prescription . 

Third— If  due  and  not  prescribed,  tlio  notes  are  duo  by  the  community 
vtiich  existed  between  defendant  and  his  wife,  and,  if  payable,  should 
only  be  paid  out  of  the  proceeds  of  the  sale  of  the  property  mortgaged, 
the  sale  having  already  totten  place. 
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The  conclusions  to  which  wo  have  come  upon  the  merits  render  it 
unnecessary  that  we  should  examine  the  bills  of  exception. 

First — There  is  nothing  to  indicate  that  the  debt  sued  on  originated  in 
the  loan  ot  ConTederate  money  or  of  ConTedernte  money  received  by 
the  delendont  Irom  the  plaintiff. 

The  act  of  mortga^,  after  relating  the  appearance  of  the  parties,  re- 
cites: 

"  Lesquol  declare  devoir  bien  et  legitimement  a  Mona.  Thelesphore 
Bienvenu,  demeurant  dans  la  susdite  paroisse,  la  somme  de  six  miUe 
deux  cents  62-100  piastres,  balance  dUe  par  le  dit  V.  A.  Fournet  an  dit 
Th^leephore  Broussard  par  reglentent  de  conipte  fait  entre  eui  ce 
jourd'hul,  laquelle  somme  le  dit  V.  A.  Poumet  s'oblige  de  payer  et  rem- 
burser  au  dit  Broussard  par  tiers  egaux  dans  un,  deux,  et  trois  ana  a 
partir  de  la  date  des  presentes." 

So  that  the  notes  were  given  not  (or  a  loan,  but  in  payment  of  a  debt 
acknowledged  to  be  due.  We  see  nothing  Coulederato  in  th^  transac- 
tion.   It  Is  simply  the  acknowledgment  of  a  debt,  to  be  paid  at  a  certain 

Second— Prescription  has  been  Interrupted  by  the  acknowledgment  of 
the  debt. 

Third— The  debt  was  a  community  debt,  and  the  property  mortgaged 
was  community  property.  As  such,  the  defendant,  being  the  head  ot 
the  community,  could  be  sued  without  regard  to  his  wjte,  and  whether 
the  wife  was  dead  or  not.    20  An.'  690. 

It  is  no  concernment  of  the  defendant's  that  the  mortgaged  property 
has  been  sold.  This  is  a  matter  between  the  plaintirf  and  the  pur- 
chasers, should  the  plaintiff  endeavor  to  exercise  his  rights.  The  only 
question  before  \ir  is  whether  as  between  tho  plaintiff  and  defendant  the 
debt  sueil  on  is  due,  and  whether  the  property  mortgaged  is,  as  between 
them,  subject  to  the  payment  of  the  debt.    We  think  it  is. 

The  district  judge  rendered  judgment  tn  favor  of  the  plaintiff  for  the 
amount  claimed,  but  denied  her  the  right  ot  mortgage.  In  tills  we  thtok 
there  is  error.  The  plaintiff,  we  think,  is  entitled  to  both  debt  and  mort- 
gage. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment  ot 
the  dbtrict  court  be  amended  by  granting  to  the  plaintiff  the  mortgage 
as  described  in  the  petition,  and  that  as  thus  amende<l  the  judgment  be 
afflrnied,  the  appellees  to  pay  costs  In  both  courts. 


r 
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Jacobs  VB,  M,  E.  L.  I.  Frere,  Wlt«,  et  nl. 

No.  908,  '^  «^1 

«9  HIS 

William  Jacobs  kt  al.  \'8.  U.  K  L.  I.  Fkere,  Vfwz,  wr  al.  m  mi 

Onoof  the  main  qaostlons  [a  this  oiue  la  about  the  vslldltr  of  a  oltation.  It  Is  di-  \M  ^ 
re««l  tn  Jnlee  O.  Olivier,  of  the  parlBh  ot  St.  Mary,  attorney  in  tact  of  Gabriel 
L.  Foseller:  "  You  are  hereby  Bummoned  to  appear  before  tbe  dlatrlct  court  tn 
and  tor  the  pariali  of  8t.  Hary  on  the  Bret  Monday  ot  October  next,  and 
ffomply  with  the  demand  contained  in  the  petition  of  WilUain  Jacobs  againBt 
ytm  la  copy  ot  which  la  hereunto  annexedl.  or  Hie  your  answer  thereto  in  tbe 
olHoeof  the  cleric  ot  aald  ooart."  etc.  Ko  ansver  was  filed  to  thIasalL  Judgment 
by  default  was  rendered  BKaioBt  Fuseller  and  confirmed. 

Thisjudement  1b  null  and  void  forwantof  citation.  The  Code  eipreaaly  provides 
that  dtatloD  muat  be  directed  to  the  defendant.  Here  It  was  Olivier  who  wax 
cited,  and  IE  was  Olivier  who  was  ordered  to  file  his  answer  to  the  demand 
which  was  mode  upon  him.  Admit  that  OlIvierwsB  Fuseller's  attorney  li}  fact. 
BtlU  when  Fuseller  is  sued  tbe  citation  must  be  directed  to  blm.  and  not  to  his 

APPEAL  from  the  Third  Judicial  DiBtrict  Couit,  parish  of  SL  Uary. 
Train,  J.     Tucker  <£  Dai'is  aod  D.  Caffery,  tor  plaintiflb  and  appel- 
laate,    Fred.  Gaten,  for  deteadanta  and  appellees. 

HoBOAM,  J.  Plaintifb  all«%e  that  they  aire  judgment  creditors  ot 
Oabrict  L.  Fuselier. 

Thej  institute  this  suit  for  the  purpose  of  annulling  a  judgment  ob- 
tained hj  the  defendant,  wife  of  FuseUer,  against  her  huaband,  and  to 
set  aside  the  juditnol  sales  of  property  made  in  execution  of  her  judg- 
ment 

As  to  Jacobs,  she  excepts  that  he  ia  not  a  judgment  creditor  of  her 
hasband. 

As  to  Hrevembei^,  tbe  other  plaintiff,  she  pleads  the  prescription  of 
one  year,  and  the  authority  of  the  thing  adjudged. 

The  judgment  in  favor  of  the  defendant  against  her  husband  was  ren- 
dered on  the  third  of  November,  1866. 

The  judgment  in  favor  of  Jacobs  agdCnst  FuseUer  was  rendered  on  the 
twentieth  of  May,  1870,  on  a  claim  dating  back  to  the  seventh  of  Jan- 
nary,  1861. 

The  judgment  tipon  which  Grevemberg  proceeds  was  rendered  in  the 
suit  ot  Fanny  C.  WykotT  vs.  Fuselier,  on  a  claim  running  back  to  the 
yearlBeO. 

In  the  suit  ot  Jacobs  vs,  Fuaelier,  Jacobs  prayed  that  "Gabriel  L. 
Fuselier  be  made  a  party  defendant,  that  he  be  served  with  a  copy  of 
this  petition,  and  that  he  be  duly  cited  to  appear  at  the  next  term  of  this 
honorable  court  to  answer  this  demand,  and  that  said  service  of  citation 
be  made  on  J.  G.  Olivier,  attorney  in  fact  of  said  G.  L.  FuSeiier,  the  said 
Fuselier  being  absent  from  the  State." 

The  citation  ia  directed  "  to  Jules  G.  Olivier,  of  the  parish  of  St  Maiy, 
attorney  in  fact  of  Gabriel  L.  Fuselier:    "  I'oii  are  hereby  summoned  to 
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appear  before  the  district  court  in  and  for  the  parish  of  Bt.  Mary  on  the 
first  Monday  of  October  next,  and  comply  with  the  demand  contained 
in  the  petition  of  WilUam  Jacobs  agfunst  you  (a  copy  of  which  is  here- 
unto annexed),  or  file  your  answer  thereto  in  the  office  of  the  clerk  of 
said  court,"  etc.  No  answer  was  filed  to  this  suit  Judgment  by  default 
was  rendered  againat  FuBelier  and  conflrmed. 

The  judgment  is  null  for  want  of  citation.  The  Code  ezpreesly  pro- 
vides that  citation  must  be  directed  to  the  defendant.  Here  it  was  Oli- 
vier who  was  cited,  and  It  was  Oli  vier  who  was  ordered  to  file  his  aosiver 
to  the  demand  which  was  madft  upon  him. 

This  renders  it  unnecessary  for  us  to  pass  upon  the  bUl  of  exceptfoo 
taken  to  the  ruling  of  the  district  Judge  upon  his  having  rejected  the 
power  of  attorney  from  Fuseller  to  Olivier.  Admit  Uiat  Olivier  was 
Fuselier's  attorney  in  fact,  still,  when  Fuseller  Is  sued  the  citation  must 
be  directed  to  him,  and  not  to  bis  agent. 

As  to  Orevemberg,  his  action  is  to  annul  a  judgment  on  the  ground  of 
fraud  and  collusioD.  The  judgment  under  which  he  brings  this  suit  was 
rendered  on  the  third  of  November,  1866.  All  the  material  allegations 
in  his  petition  in  this  case  were  set  up  In  his  answer  to  the  suit  ol  Fr^re 
vs.  Mentz,  Sheriff,  et  al.  In  tliat  suit  he  was  cast  The  judgment  in  that 
case  has  become  final.  He  Is,  therefore,  estopped  from  setting  up  the 
same  issues  again.  Besides,  his  action  is  prescribed,  more  than  one  year 
having  elapsed  from  the  time  when  the  judgment  attacked  was  rendered 
prior  to  the  institution  of  this  suit 

Judgment  affirmed. 


.  Fhbdoka  OiRouARD  ITT  AL.  vs.  SocfrHENR  C.  Bboussabd,  Asionistratob. 

ThiB  is  a  suit  by  tbe  hetrs  of  the  decenaed  to  «ompol  tho  odmlnletratoT  to  render  an 
account  within  ten  days  Irom  eervico  of  the  order.  The  administrator,  having 
taken  a  Buepensive  aDiieal  from  that  order  and  flied  his  bond,  tailed  to  brlruc  up 
the  tranaerlDt,  but  the  appellees  did.  and  claim  dainaKes  tor  a  frivolous  appeal. 

T.I  Kran't  thia  prayer  would  be  to  punish  the  creditors  and  co-helrB  of  the  deoeaxed 
and  not  the  admlnlstralor,  who  has  abandoned  the  sppoal.  aDdtherolsaomoDer 
judgmeot. 

APPEAL  from  the  Parish  Court  of  Lafayette  parish.    Mous,  J.     IVil- 
liam  JGbbe,  Moiiton  £  Debaillon,  for  plaintiff  and  appeUees.    Eitghuf 
Moitton,  for  defendant  and  appellant. 

LuDBUNO,  C.  J.    The  plaintiffe,  heirs  of  the  deceased,  sued  the  defend- 
ant to  compel  him  to  render  an  account. 

He  was  ordered  to  render  an  account  within  ten  daya  from  service  of 
the  order.    Having  foUed,  another  order  was  issued  commanding  the 
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tor  to  comply  witb  the  order  of  court  From  tliis  order  he 
obUined  a  suspeiiBive  appeal  and  tiled  his  bond,  but  failed  to  bring  up 
the  transcript,  which  has  beeo  filed  by  the  appellee,  who  prays  for  dam- 
ages lor  a  frivolous  appeal 

To  grant  this  prayer  would  be  to  punish  the  creditors  and  co-heira  of 
the  deceased  and  not  the  administrator,  who  lias  abandoned  the  appeal. 
Tbere  ie  no  money  judgment 

It  is  therefore  ordered  that  the  judgment  of  the  lower  court  beaf- 
Snaed  with  oosts  of  tqtpeal. 


Gdh,beau  Bros.  vs.  Joe.  Helamv'OH. 

Nev puttee  may  be  made  at  an;  time  pendins  the  trial  of  a  case,  provided  tbe  trial 
bDOtdelkredorUieiBgaeotaaiured.  As  to  the  riitht  ot  theadmlDistratorottbe 
damued paitaer of  ptalDtifb  tojoinla  this  sulc.it  Is  undeniable.  The  matter 
vhldi  le  before  this  court  Is  not  ot  a  commeri'lal  cbaroiiter.  It  involves  (he  title 
tarsal  estate.  Commercial  psnnere  may  own  real  estate,  but  the  real  estate 
owned  by  tbem  does  not  enter  Into  their  commercial  aseets.  As  recards  that 
speelesot  prooerty,  the;  are  joint  owners.  In  such  a  suit  it  wns  not  only  (he 
ncbt,  but  it  was  the  duty,  of  tbe  administrator  ot  the  partner  who  bad  illod  to 
CDske  taimaelt  a  party  to  that  suit  In  order  that  the  Intereat  ol  tbe  partoer  In  the 
property  ahoold  come  under  bis  odmlnistrBtloD, 

ThM  Onltbeau  BrotherH  are  the  owners  of  the  dratt  sued  npon  la  evident  from  the 
tkettliat  they  hold  It  and  that  noone  else  claims  it. 

tl  wu optional  with  plalntllb  to  sue  on  the  draft  Riven  tor  the  obJeiH  purcboaed,  or 
toiMi  tor  a  rescIseloDol  the  aale.  Compensation  enn  not  be  pleaded  in  a  case  like 
this.  Tbe  sole  was  made  tor  cash ;  the  price  should  have  been  paid  in  cash.  The 
aeeeptinKof  the  dralt  In  tbe  place  of  cash  was  merely  an  accommodation  to  de- 
lendant.  It  never  could  have  been  contemplated  by  the  plaintllTs  that  It  was  a 
mere  trap  by  wblch  the  defendant  was  to  secure  the  payment  ot  a  debt. 

APPEAL  from  the  Third  Judicial  District  Court,  pariah  of  St.  Martin. 
Tra'tji,  J.     DeElaur  it  Founict.  for  plaintiffs  and  appellees.     Feltj: 
i'oOTdte*.  tor  defendant  and  appellant 

MoaoAs,  J.  Guilbeau  Bros,  sold  to  the  defendant  a  certain  piece  of 
property.  The  price  was  «2025.  The  terms  eash.  Instead  of  cash,  the 
•Wendant  gave  a  draft  drawn  by  himself,  payable  to  the  vendors,  on  A. 
MontoQ,  of  New  Orleans.  Under  the  sale  the  vendt»  took  possession  of 
the  property.  The  draft,  although  not  payable  to  the  order  ot  the 
wndors,  was  indorsed  by  them  to  one  Brown.  It  was  presented  by 
Brown  to  the  payee,  who  refused  to  accept  or  pay  it  It  was  then  re- 
tunied  to  the  vendors,  and  was  by  them  indorsed  to  DeBlanc  &  Beer, 
who  again  presented  it  to  Mouton,  who,  acting  under  instructions  from 
ttie  drawer,  refused  payment  Eoman.  however,  offered  to  take  up  the 
^raft  by  compensating  it  with  a  debt  due  by  the  vendors  to  the  vendee, 
"Well  was  refused.     The  draft  was  then  returned  to  the  vendors.     The 
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object  of  this  suit  la  to  rescind  the  sole,  to  recover  book  the  property, 
and  for  damages.    The  defense  is — 

First— That  at  the  time  of  the  sale  the  vendors  owed  the  vendee  a 
larger  sum  than  the  price  which  he  agreed  to  pay  for  the  property,  and 
that  the  debt  was  therefore  compensated. 

Second — That  the  plaintifb,  who  have  made  no  cession  of  their  prop- 
erty, can  not  object  to  the  plea  of  compensation,  because  the  property 
sold  by  them  to  defendant  is  the  common  pledge  of  their  creditors,  and 
that  this  would  be  giving  undue  preference  to  one  of  their  creditors  over 
the  others. 

Third— Because  this  objection.  If  receivable,  must  be  made  by  the 
creditors,  and  that  by  the  action  styled  In  lawnct^  Pauliana,  orrevoca- 
tory  action,  and  not  otherwfee. 

Fourth — Because  the  draft  on  Mouton  was  not  protested. 

Fifth— Because  the  draft  was  transferred  by  plaintifts,  first,  to  Brown, 
who  returned  It  to  plalntifEa,  and  who  then  gave  it  to  DeBlano  &  Beer. 

Sixth— Because  plaintiff  have  failed  to  make  a  tender  of  the  draft  to 
the  defendant  before  instituting  suit,  aad  because  there  is  nothing  to 
show  that  they  are  the  holders  of  the  draft 

Seventh — Because  if  th(^  transfers  by  plalntiBb  to  the  indorsees  of  the 
draft  were  made  without  consideration,  they  were  made  in  view  of  de- 
frauding the  defendant  by  endeavoring  to  evade  the  law,  which  operated 
a  compensation  of  their  respective  claims;  and  that  if  for  a  valuable 
consideration,  the  draft  was  used  as  a  medium  of  circulation,  and  ac- 
quired the  value  of  cash  as  commercial  paper,  and,  therefore,  the  action 
should  not  be  one  to  cancel  the  sale,  but  an  action  on  the  draft  for  the 
amount  thereof  secured  by  their  vendor's  lien  and  privil^^e. 

Eighth — Because,  by  promising  to  pay  cash,  when  in  reality  he  undCT- 
stood  and  meant  to  pay  with  the  plaintifb'  indebtedness,  he  committed 
no  breach  of  confidence  amounting  to  fraud,  subjecting  him  to  damages. 

Ninth — Finally,  he  avers  that  the  unjust  and  uncalled  for  imputation 
of  fraud  fixed  upon  him  by  plaintifts  has  injured  him  in  hie  reputatioD 
for  honesty  and  fair  dealing,  and  that  the  protest  of  the  draft,  which 
•he  did  not  owe,  has  injured  his  credit  as  a  merchant,  and  that  he  haa 
sufTered  damages  in  the  sum  of  one  thousand  dollars,  lor  which  he  asks 
judgment. 

On  the  trial,  it  appears  that  Plncide  Guilbeau,  one  of  the  plaintifb,  had 
died  since  the  institution  of  this  suit,  it  also  appeared,  from  testimony 
adduced  by  the  defendant,  that  J.  Armas  Guilbeau  had  been  appointed 
administrator  of  his  estate.  Thereupon,  counsel  for  plaintiff  offered  to 
make  an  appearance  for  the  administrator,  which  the  defendant  objected 
to  on  the  grounds  that  it  came  too  late  ;  and  because,  the  action  l>eiDg 
brought  by  Guilbeau  Bros,  as  a  commercial  firm,  and  the  partnership 
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Mug  diBBolved  by  the  death  of  ooe  of  ite  members,  no  one  coo  repre- 
sent the  deceased  In  this  action,  unless  specially  appointed  by  the  court 
of  probates  as  administrator  or  liquidator  of  his  share  in  the  partner- 
abip.  It  will  be  observed  that  no  question  is  raised  as  to  the  authority 
ot  the  counsel  to  represent  the  administrator. 

Under  the  tacts  as  stated  in  the  bill,  the  ruling  ot  the  district  judge 
ma  correct  New  parties  may  be  made  at  any  time  pending  the  trial  of 
a  cause,  provided  the  trial  is  not  delayed  or  the  Issue  changed.  As  to 
the  light  ot  the  administrator  ot  the  deceased  partner  to  join  In  this 
ndt,  it  is,  we  think,  undeniable.  We  may  admit  the  premises  ot  the  de- 
leodant,  that  matters  pertaining  to  a  commercial  partnership  con  only 
be  administered  upon  and  controlled  by  a  Teceiver  or  a  liquidator  when 
the  partnership  is  dissolved,  although  we  express  no  opinion  upon  this 
point,  as  it  is  not  necessary  to  the  decision  ot  this  cause.  But  the  mat- 
ta  which  was  before  the  court  was  not  ot  a  commercial  character.  It 
inTolved  the  title  to  real  estate.  Commercial  parties  m^  own  real 
estate,  but  the  real  estate  owned  by  them  does  not  enter  into  their  com- 
mercial assets.  As  r^ards  that  species  of  property  they  are  joined 
owners.  Now  this  is  a  suit  relating  to  properly  in  which  the  partners 
had  a  joined  interest  In  such  a  suit  it  was  not  only  the  right,  but  it 
was  the  duty,  ot  the  administrator  ot  the  partner  who  bad  died  to  make 
bimselt  a  party  to  the  suit,  in  order  that  the  interest  of  the  partner  In 
ihe  property  should  come  under  his  administration. 

Upon  the  merits,  the  numerous  defenses  ot  the  defendant  are  not  sup- 
portable. 

FliBt— That  Oullboau  Sroe.  are  the  owners  of  the  draft  is  evident  from 
the  fact  that  they  hold  it,  and  ttiat  no  one  else  claims  it 

SecoQd — It  was  optional  with  them  to  sue  on  the  draft,  or  to  ask  for  a 
nsdaslou  of  the  sale. 

Thud— Compensation  can  not  be  pleaded  in  a  case  like  tills.  The  sale 
ns  made  for  cash.  The  price  should  liave  been  paid  in  cash.  The  ac- 
cepting ot  the  draft  in  the  stead  of  cash  was  merely  an  accommodation 
tothe  defendant  It  never  could  have  been  contemplated  by  the  plain- 
titb  that  it  was  a  mere  trap  by  which  the  defendant  ^as  to  secure  the 
payment  ot  a  debt  We  look  upon  the  dmft  as  nothing  more  than  it,  • 
^ira  the  act  was  signed,  the  defendant  had  asked  the  plaintlfb  to  walk 
to  a  neighbor's  bouse  to  get  hla  money,  and  when  he  got  there  told  tliat 
<9di  meant  some  old  notes  and  accouQts  that  existed  against  them.  Such 
omduct  is  not  permisBible,  and  produces  no  etTect 

Judgmeut  affirmed. 

Os  Appucatios  roR  a  Reheabhio. 
There  is  error  in  the  judgment  pronouaced  by  us  in  afhrming  the 
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Judgnent  of  the  district  court  in  no  tar  as  It  allowed  damngefl  to  tlie 
plaintift 

This  can  be  corrected,  however,  without  a  rehearing. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  our  former  judg- 
ment be  amended  ;  and  it  is  now  ordered,  adjudged,  and  decreed  that 
the  Judgment  of  the  district  court,  in  so  far  as  it  givee  damages  to  tiie 
plaintiff  in  the  sum  of  three  hundred  dollars,  be  reversed,  and  that  in 
all  other  respects  the  judgment  of  the  district  court  be  affirmed.  De- 
fendants to  pay  costs  in  the  court  below,  that  of  the  appeal  to  be  borne 
by  the  plainHflf  and  appellee. 

Rehearing  refused. 


State  of  Louisiaiia  vb.  Jflrs  GtriDEr. 

Deteudont  was  entitled  to  hare  a  copy  ot  the  rcnji'c  served  upon  him.  n 
doDU.    All  o(  the  uvrdoua  Dnnieil  thereou  did  not  nnswnr  U. 
that  was  beoause  they  were  either  eieused  or  could  not  ba  toand.    The  Uw  iran 
compiled  witti  when  the  vrnire  wns  served  upon  him. 

Theindge  a  guo  was  right  whoa  excusitis  several  jurors  who  oould  not  understaDd 
the  English  lansuuje.  This  dlacretlonarj'  power  he  iiad  under  the  first  setdoa 
of  act  No.  B*  of  the  nets  ol  isra. 

On  the  trial  of  the  exceptions  (lied  b;  defendant,  he  offered  Co  prove  that,  in  dnv- 
iruc  the  renire,  tiailots  were  placed  In  the  box  eoutalulnit  the  names  of  oil  pHrsons 
who  were  on  the  registration  Hat.  Including  those  who  had  served  at  preiioiu 
terms  of  the  court  within  Che  last  three  years  next  preceding  the  preeent  tnrn. 
Admitting  the  (act  to  be  as  slated,  the  defendant  suffered  no  wrong  therebr.  lor 
he  does  not  complain  that  they  are  InrompetflQt  iarora.  What  he  orKealsan 
(bjection  to  tbem  as  jurors.  They  might  have  cau»ed  themselves  to  be  dis- 
obareed,  but  Che  oause  of  dlsi^harge  was  personal  to  themselves. 

The  court  did  not  err  Id  allowing  Burleson  to  be  Hworn  as  a  iuror.  He  swore.  It  In 
true,  on  his  cufrdir^that  he  had  "  conversed  atnutthe  matcer  with  some  of  the 
eye-wltuoasea  to  the  killing  charged  against  the  aocusedln  thla  eaae.  Bndttiatfa« 
hod  formed  an  opinion  oa  to  the  guilt  or  Innocence  of  the  accused ;"  bat  he  alio 
said  that  "  his  opinion  wiia  merely  tma«:lnary  and  woe  not  a  fixed  opinion,  but 
would  yield  to  the  evidenoe.  and  that  he  felt  satlsfled  he  oould  tryihe  case  fllrlr 
and  Impartially  according  to  the  evidence."   He  was  a  good  juror. 

The  same  may  be  Bold  with  regard  tolhejnrorCollins.  Hehod  expressed  an  opinion, 
but  he  said  that  opinion  was  founded  upon  hearsay,  and  that  hla  opinion  would 
yield  to  the  evidence. 

There  Is  nothing  In  tbe  exception  that  the  taleHmen  had  not  been  summoned  and 
i-nllod  to  be  sworn  until  after  the  rpgnlar  jury  had  been  finally  dlschargwi.  Th' 
talesmeu  could  only  have  Ijeen  summoned  after  Che  panel  was  exhausCed.  and 
there  is  no  good  rcnaon  why  the  judge,  after  the  panel  had  been  exha\iated. 
should  not  discharge  the  jury  it  he  hai!  no  other  oases  for  them  to  try  Withool 
waiting  until  the  tnleBmcn  had  been  summoned  and  eworn. 

APPEAL  from  the  Eighth  Judicial  District  C6urt,  parish  of  Calca- 
sieu.   Morgan,  3.    Criminal  cose.    George  W.  Hudspeth,  district  at- 
torney, for  plaintiff  and  appellee.     F.  A.  Galtaugher  and  Leims  I*'- 
r^tte,  for  defendant  and  appellant. 
MoROAN,  J,    The  accused.  Indicted  for  murder,  and  found  guilty  as 


r 
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«hugedbi  the  indictment,  appeals  from  the  judgment  of  the  court,  vrhich 
inflicta  upon  him  the  extreme  pen^ty  of  the  law. 

When  the  case  was  called  in  the  district  court,  the  defendant,  objected 
to  going  to  trial — 

First— Because  the  list  of  jurors  served  upon  lilm  Is  inoorrect,  and 
tends  rather  to  mislead  than  to  guide  him,  as  it  contains  the  namea  of 
ihirty-seven  jurors,  seven  of  whom  had  never  bees  Bnmni<med  and  could 
not  expect  to  be  present,  and  three  of  whom  had  been  excused  by  the 
tourt 

Second— Because  five  jurors  were  excused  and  discliarged  by  the 
court  on  the  ground  that  the7  could  not  understand  English,  which,  he 
says,  was  no  legal  objection  to  their  competency;  that  they  were  excused 
without  his  knowledge  or  consent,  and  without  allowii^  him  an  ofpor- 
tunity  to  examine  them,  and  that  he  has  good  reason  to  beUeve  that 
tbeywould  have  made  competent  jurors,  and  that  he  did  not  beUeve  that 
hecould  secure  a  fair  and  impartial  jury  from  the  remaining  jurors,  and 
tiurt  he  will  be  thus  deprived  of  his  rights  to  be  tried  by  a  jury  sum- 
moned from  the  body  of  the  parish,  as  talesmen  will  be  summoned  from 
the  ridnity  of  the  court-house. 

The  statement  of  tacts  shows  that  seven  of  the  jurors  whose  names 
were  on  the  list  furnished  to  the  defendant  were  never  summoned,  as 
they  could  not  be  found  In  the  parish ;  that  four  of  the  jurors  were  ex- 
cused because  they  did  not  understand  English  either  when  read  or 
spolten,  and  that  they  were  excused  without  the  knowledge  of  the  de- 
fendant ;  that  one  of  the  jurors  was  excused  after  a  copy  of  the  ventre 
had  been  served  on  the  defendant,  the  juror  claiming  exemption  because 
he  liad  served  within  twelve  months  preceding  the  last  term  of  court ; 
that  of  the  seven  absent  jurors  domiciliary  service  had  t>een  made  on 
two  of  them,  but  that  of  these  two  one  owns  no  residence  in  the  parish, 
and  works  wherever  he  can  And  employment,  uid  that  when  the  sub- 
pceoa  was  left  tor  him  he  was  out  of  the  parish. 

These  objections  are  not  good.  As  to  the  venire,  he  was  entitled  to  a 
copy  of  it,  and  a  copy  was  furnished  him.  All  of  the  persons  named 
thereon  did  not  answer  to  the  summons,  but  that  was  because  they  were 
«ther  excused  or  could  not  be  found.  But  the  law  was  complied  with 
when  the  venire  was  served  upon  him. 

As  to  the  course  of  the  judge  in  excusing  several  of  the  Jurors  because 
they  could  neither  read  nor  understand  the  English  language,  he  was 
tight  No  man  can  be  said  to  be  a  competent  juror  to  sit  in  Judgment 
upon  a  man  whose  lite  is  at  stake  who  can  neither  read  nor  understand 
the  language  in  which  the  law  Is  written  which  is  to  decide  his  fate,  or 
the  pleadings  under  which  the  crime  is  laid  to  his  door.    The  juror 
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might  as  well  be  deaf  and  dumb.  Beeides,  the  first  aection  ot  the  act 
No.  94  ot  1673  gives  to  the  judge  this  discretion. 

On  the  trial  ot  the  foregoing  exception  the  defendant  offered  to 
prove  that,  in  drawing  the  venire,  ballots  were  placed  in  the  box  contain-, 
ing  the  names  of  all  peiBons  who  were  upon  the  regietratioa  list,  includ- 
ing those  who  had  served  at  previoue  terms  of  the  court  within  the  last 
three  Tears  next  preceding  the  present  term.  Admitting  the  fact  to  be 
as  stated,  the  d^endant  suffered  no  wrong  thereby,  for  he  does  not  com- 
plain that  they  are  Incompetent  jurors.  What  he  urges  is  no  objection 
to  them  as  jurors.  They  might  have  caused  themselves  to  be  dischaiged, 
but  tiie  cause  of  discharge  was  personal  to  themselves. 

The  court  did  not  err  In  refusing  to  allow  one  ot  the  jurors  ot  the 
r^ular  panel  to  sit  on  the  trial  ot  this  case,  because  he  could  not  read, 
or  write,  or  understand  the  English  language.  This  we  have  before 
stated  with  regard  to  other  jurors.  And  whether  he  could  or  could 
not  understand  the  language  was  a  question  of  fact  which  It  was  for  the 
district  judge  to  detennina 

Neither  did  he  err  in  allowing  Burleson  to  be  sworn  as  a  juror.  He 
swore,  it  is  true,  on  his  toir  dire  that  he  had  "  conversed  about  the  mat- 
ter with  some  of  the  eye-witnesses  to  the  killing  charged  against  the 
aooused  in  this  case,  and  that  he  had  formed  an  opinion  as  to  the  guilt 
or  innocence  of  the  accused."  But  he  also  said  that  "  his  opinion  was 
merely  imaginary,  and  was  not  a  fixed  oplnlony  but  would  yield  to  the 
evidence,  and  that  he  felt  satisfied  he  could  try  the  case  fairly  and  im- 
partdally  according  to  the  evidence."    He  was  a  good  juror. 

The  same  may  be  said  with  regard  to  the  juror  Collins.  He  had  ei- 
pressed  an  opinion, but  hesaid  that  this  opinion  was  founded  upon  hear- 
say, and  that  his  opinion  would  yield  to  the  evidence. 

Theregularpanelhavingl>eenexhausted,the  judge  ordered  the  sheriff 
to  summon  forty-five  talesmen  from  different  portions  of  the  parish, 
and  then  discharged  the  petit  juryforthe  term.  Thedetendantobjeetod 
to  being  tried  by  the  talesmen  thus  summoned,  on  the  ground  that  the 
talesmen  had  not  been  summoned  and  called  to  be  sworn  until  after  the 
regular  jury  had  been  finally  dl8chai%ed. 

There  is  nothing  in  this  exception.  The  talesmen  could  only  have 
been  summoned  after  the  panel  was  exhausted,  and  we  see  no  good  rea- 
son why  the  judge,  after  the  panel  had  been  exhausted,  should  not  dis- 
charge the  jury  if  he  had  no  other  cases  for  them  to  try,  without  wait- 
ing until  the  talesmen  had  been  summoned  and  sworn. 

The  defendant  moved  for  a  new  trial  "  for  the  reason  that  the  verdict 
is  coDtniry  to  the  law  and  the  evidence,  and  because  the  verdict  was  oc- 
casioned by  the  great  prejudice  existing  against  him  to  the  community, 
and  of  which  he  was  ignonmt,  before  going  to  trial." 
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There  Is  notUog  iD  this  appUcatloQ  which  shows  that  the  district  judge 
ened  in  tils  refusal  to  grant  the  Dew  triai. 

One  by  one  we  have  examined  and  carefully  considered  the  objections 
whidi  the  defendant  has  made  to  the  trial  the  result  of  which  is  to  brln^ 
him  to  a  sad  end.  One  by  one  we  have  been  forced  to  overrule  them, 
and  we  see  no  good  grounds  for  interfering  in  his  behalf,  averting  from 
him  the  doom  which  a  jury  of  his  peers  have  said  ho  has,  by  violating 
the  laws  of  God  and  man,  brought  upon  himself. 

Jadgment  affirmed. 


ALPH0K8E  Tertbou  VS.  J.  B.  CoMEAr,  SHEBirF,  ET  AL. 

The  motlcn  to  didoiiM  on  tlie  ground  that  thonmoiint  in  fontroveray  ilooa  not  ex- 
p*ed  fire  hundred  dallars  o&n  not  prorall.  It  [a  the  valuo  of  the  proDoclr  to  be 
Midvhich  lathe  test  of  the  amount  In  disputo. 

Tbe  Dl^a  that  the  order  of  Bala  obtained  by  Ih?  adminlstrntor  fs  niill.  bcfauae.  ir  the 
estate  ia  solvent,  notice  ot  an  applieatlon  to  aell  muat  be  eiven  to  the  heira.  uid 
reasonable  notice  must  be  eivon  to  the  Interested  parties ;  and.  if  insolvent,  the 
sdminlBtrator.  being  the  trustee  of  tho  i'ro<Iit«rs.  his  flrst  duty  is  to  them,  and 
illprooeedingfl  for  the  sale  of  the  property  must  be  earried  on  f^ntradlPtorily 
with  them,  ia  not  well  founded. 

1l  was  the  duty  ot  the  wlmloiBtrator  to  have  the  property  sold  it  the  estate  waa  in 
debt,  and  that  fact  la  shown  by  plaintiff,  who  claims  to  bo  a  creditor  thereof  for 
tlantesum.  The  orders  of  sale  wore  nrcensarily  n  partf,  and  no  Injury  can 
befall  the  pUintitt  in  conse.iuence  of  il.^Thie  court  does  not  sen  In  what  other 
w»i  he  could  bo  paid. 

iPPEAL  from  the  Parish  Court,  parish  Of  St.  Martin.  Foiirni-t,J.  L.J. 
Oanj.  (or  pl^ntifF  and  appellant  F.  VriorhitH  t(-  3L  Vixyrhifg,  tor 
defendants  and  appellees. 

HoROAN,  J.  The  administrator  of  the  estate  of  Charlt>e  Dunmd,  Jr., 
ubtained  an  order  for  the  sale  ot  real  estate  bi'longing  to  tlic  succession. 

HainlKT  enjoins  the  sale  upon  the  grounds  that  he  is  the  holder  of 
notes  secured  by  mortgage  on  the  property,  and  that  it  is  advertised  to 
be  sold  under  his  mortgage;  that  the  order  ot  sale  obtained  by  the  ad- 
miiiiBtiator  is  null,  because,  if  the  estate  is  solvent,  notice  of  an  applica- 
tbn  to  sell  must  be  given  to  the  heirs,  and  reasonable  notice  must  be 
given  to  the  interested  parties;  because,  it  tho  succession  is  insolvent,  the 
admiiLiBtrator  being  the  trustee  of  the  creditors,  his  flrst  duty  is  to  them, 
uid  all  proceedings  for  the  sale  ot  tho  property  must  be  carried  on  con- 
tradictorily with  them,  and  because  the  order  which  forms  the  basis  ot 
the  advertisement  and  ot  the  proposed  sale  is  ex  parte,  and  is  contrary 
to  the  will  of  the  oredltors,  and  would  therefore  be  null. 

The  iojunctloQ  was  dissolved  with  damages,  and  the  plaintiff  appeals. 
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Tertrou  vs.  Comeau. 

Appellees  move  to  diBmias  the  appeal  on  the  ground  that  the  Bmount 
in  controversy  does  not  exceed  five  hundred  dollars. 

It  is  the  value  ot  the  property  to  be  sold  which  is  the  test  of  the 
amount  in  dispute.  The  value  of  the  property  largely  exceeds  our  ap- 
pellate jurisdiction.    The  motion  is  denied. 

On  the  merits,  it  is  evident  that  the  injunction  was  properly  diBsoIved. 
It  was  the  duty  o(  the  administrator  to  have  it  sold  if  the  estate  was 
in  debt,  and  that  fact  is  shown  by  plaiDtilT,  who  claims  to  be  a  creditor 
thereof  in  a  sum  exceeding  sixteen  thousand  dollar 

The  orders  of  sale  were  neoesBarlly  rx  parte,  and  we  see  no  injuir 
vhJch  can  befall  the  plaintiff  by  the  sale  of  the  property.  Indeed,  we 
do  not  see  how  else  he  could  be  paid. 

Defendants  ask  for  damages  to  be  awarded  by  us.  But  as  damages 
were  awarded  below  we  will  only  afRrm  the  judgment. 

Judgment  affirmed. 

Behearing  refused. 


No.  831. 
Richard  T.  Eastin  vs.  Alfhed  DrpftaiKR. 

On  a  flettlement  between  Duperkr  and  his  wiirJ.natier.  Duporler.befoR  Indebted  to 
Itatler.  aaBumed.  in  part  payment  o(  this  indebtednpSB.  to  pHr  a  note  drawn  by 
bis  ward  and  on  wblch  hu  liad  rodd  securft)', 

Duperler  and  Batier  were  aued  on  this  ^oU.  I'l^ndinic  this  Riiit.  fiatier  sold  wbal- 
ever  claim  he  mittbtbavc  ajainst  Duperler  to  plnlntllT.  Judement  was  rendered 
ill  favor  ot  Duperler  and  Rat-er  on  the  note  sued  '>n.  PlaintllT.  as  thetru«' 
fereo  ol  Batier.  sues  Duperler  lor  the  amount  ol  this  note. 

ThsBettlement  iMtweenKatierandDnpericrbeine  dnal  in  their  relationi  ol  tutor 
and  ward.  Ratler.  when  he  sold  his  rielits  against  Duperler  to  plaintiff,  sold 
nothing. 

Because  Duperler  was  not  condemned  to  par  tho  note  which  he  sfcreedto  par  Is  no 
reason  whr  Ratler,  or  hm  nlle^ed  transtcroe.  should  claim  parment  ol  the  sau 
which  it  repreeented.  any  morj  than  it  the  holder  ot  the  note  hadiriTenit » 
him.  or  it  the  payment  thereof  had  beon  barred  by  prescription. 

APPEAL  from  the  Third  Judicial  District  Court,  pariah  of  Iberia 
Train,  J.     Gary  £  Fburnnt,  (or  plaintiff  and  appellant.    J.  A.  Breaux 
and  A.  C.  Dumartrail,  tor  defendant  and  appellee. 

LuDBLiKO,  0.  J.  The  plaintiff  alleges  that  he  purchased  from  ooe 
BatJer,  the  former  ward  ot  the  defendant,  whatever  balance  might  be 
due  by  the  defendant  to  said  ward.  He  alleges,  further,  that  in  the  ren- 
dition of  his  account  to  his  ward  the  defendant  acknowledged  an  indebt- 
edness to  him,  which  was  satjsfled  by  money,  by  notes  which  siud  de- 
fendant held  ag^nat  his  said  ward,  and  by  notes  on  which  he  was  bound 
as  security  tor  his  said  ward;  that  one  ot  these  last-named  notes,  for 
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(833  33,  <ffae  declared  by  a  court  of  competent  jurisdiction  to  be  with' 
out  consideration,  and  that  tor  ilie  amount  of  aaid  uot«s  the  said  do- 
fendant  ifl  still  indebted  to  the  said  ward,  or  to  petitioner,  his  vendee. 

There  was  judgmen-  ot  nonsuit,  am]  plaintiff  baa  appealed. 

It  appears  from  the  renord  that  subsequent  to  the  judgment  in  favor 
ot  Satier  and  Duperier  on  the  note  for  S8S3  33,  Ratier  sued  his  former 
tutor  for  matters  eonneeted  with  his  tutorahip,  and  there  was  Judgment 
in  reconvention  against  Ratier  for  ?  120.  It  may  be  that  by  not  claiming 
in  that  suit  the  sum  now  claimed  In  this  suit,  he  is  estopped  from  suing 
oo  it  afterward.  The  pleadings  have  been  negligently  made,  and  we 
think  the  ends  of  Justice  will  be  subserved  by  afdrining  the  judgment  of 
noDBuit 

It  is  therefore  ordered  that  the  judgment  appealed  from  bo  affirmed 
irithcoBts. 

On  Behearino. 

MoBO.AN,  J.  Duperier  settled  liis  account  as  tutor  with  his  ward, 
Batier.  The  partjea  were  competent  to  settle  at  the  time  of  the  adjust- 
ment Duperier  was  indebted  to  his  ward.  In  part  payment  of  this 
indriitedneee  he  assumed  to  pay  a  note  drawn  by  his  ward,  to  secure 
wWeh  Duperier  was  surety.  Duperier  and  Ratier  were  siied  on  this  note. 
Pending  tne  suit,  Ratier  sold  whatever  claim  he  might  have  against  Du- 
perier to  the  plaintiff.  Judgment  was  rendered  in  favor  of  Diiperier  and 
Ratier  on  the  note  sued  on.  Eastin,  as  the  transferee  of  Ratier,  sues 
Duperier  for  the  amount  of  this  note. 

The  settlement  between  Duperier  and  Batier  was  a  final  settlement  of 
thdr  accounts.  These  settled,  Ratier  had  no  claim  against  him.  Batier 
bid  DO  rights  against  him  growing  out  ot  their  relation  of  tutor  and 
ward.  When,  therefore,  Ratier  sold  to  Eastin  his  rights  against  Dupe- 
rier, be  sold  him  nothing.  The  settlement  between  Batier  and  Duperier 
was  unconditional  and  "final.  Because  he  was  not  condemned  to  pay  the 
note  which  he  agreed  to  pay  is  no  reason  why  Batier  could  claim  pay- 
mmtol  the  sum  which  it  represented,  anymore  than  if  the  holder  of  the 
note  had  given  it  to  him,  or  if  the  payment  thereof  had  been  barred  by 
prescription.  The  contract  was  conclusive  between  Batier  and  Duperier. 
It  it  coQclusive  against  those  who  represent  either  of  them.  Batier  cor- 
tunl;  could  not  sue.    Neither,  therefore,  can  Eastin. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  former  judg- 
ment rendered  by  us  be  set  aside.  And  it  is  now  ordered,  adjudged,  and 
deoeed  that  the  Judgment  of  the  district  court  be  avoided,  annulled, 
and  reversed,  and  that  there  be  judgment  in  favor  of  the  defendant  with 
eorta  in  both  courts. 
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8t«te  vs.  Walker. 

No.  906. 
State  of  Louisiana  tb.  J.  Walker  kt  au 

A  lloense-tax  Is  demanded  o(  the  datoDdant.  'Walker,  under  act  No.  14  of  the  ads  of 
1873.  The  third  clause  of  the  llrst  eectlon  of  that  act  requires  a  llcenae-lai  of 
fifty  dollare  to  be  paid  to  the  State  br  "  each  keeper  at  a  wareh*  upe.  ooltoa  or 
lumber  yard,  or  other  place  of  public  Btorace  for  hire." 

It  is  sboirn  by  the  ovldenoe  that  the  dcleudaut  haa  the  uaual  appendage  of  all  aaw- 
mllls  dot  UK  any  oonalderable  amount  of  bnelnese.  aacopoof  around  commonty 
called  a  lumber-yard,  upon  which  the  lumber  sawed  by  the  mill  Is  stacked  or 
plied  In  lota  or  parcels  tor  sale,  or  for  delivery  of  such  parcels,  where  they  have 
been  aawed  to  fill  bills  previously  turnlsbed  by  customers.  But  It  is  also  shown 
that  the  defendant  does  not  keep  lumber  on  stonuce  for  hire, 

Tbe  coQstrui^on  placed  br  plalnlllT  upon  the  third  clause  ol  the  first  sootlon  of 
the  act  reFerrad  to  Ib  Inadmlaalble.  The  eipreaiiiouB  omptoycd  In  tbe  oonopdlon 
In  which  they  are  placed  relatlrcly  to  each  other  plainly  Indicate  that  the  wirr- 
houee,  cotton-yard,  or  lumber-yard  to  be  subjuct  to  the  UccDSP-tHi  must  bo  "  & 
plooe  of  public  Btoratce  tor  hire." 

APPEAL  from  the  Parisli  Court,  parish  or  Iberia.  Fonlelieu,  J.  B.L. 
Beklen,  District  Attorney,  for  plaintitT  and  appellee.  J.  A.  Breaux, 
for  defendant  and  appellant. 

Tauapebbo,  J.  In  this  case  the  dlstfict  attorney  of  the  diatrict,  upon 
the  relation  of  the  tax-collector  of  the  parish,  proceeded  by  injunction 
against  the  defeodants  on  the  olli^ed  ground  that  they  failed  and  Vh 
fused  to  pay  when  demanded  from  them  the  flfty-dollar-licenae-tax  due 
the  State  and  imposed  by  law  upon  the  keepers  of  lumber-yards,  t^o 
defendants  being  owners  of  a  saw-mill  and  carrying  on  a  large  businras 
in  the  lumber  trade. 

The  defendants  excepted  to  the  right  of  tho  plaintiffs  to  seize  and  ad- 
vertise for  salo  their  property,  which  it  seems  was  done  to  enforce  pay- 
ment of  the  license  demanded  from  them.  They  answered  at  consider- 
able length,  averring  the  Ul^ality  of  the  proceedings  taken  ag^nst 
them,  denying  that  they  are  liable  for  the  license- tax  claimed  from  then, 
and  allege  damages  suffered  by  them  from  the  seizure  of  their  property, 
the  suspension  of  their  business,  and  the  expense  incurred  in  attontey's 
fees  to  defend  them.  They  pray  a,  dissolution  of  the  injunction,  and  for 
onehundredand  seventy  dollars  damages,  to  be  decreed  msofidoagdnBC 
the  parties — the  district  attorney,  tuc-collector,  and  sheriff— ofSdaUy 
and  personally. 

The  Judgment  of  the  court  below  was  rendered  In  favor  of  the  State 
for  fifty  dollars  license-tax  against  the  defendant  Walker,  and  costs  of 
suit,  with  privilege  on  the  property,  and  twenty  per  cent  special  dam- 
ages and  five  per  cent  attorney's  fees.  The  suit  was  dismissed  at  the 
costs  of  the  State  as  to  the  other  defendant. 

The  defendant,  Walker,  has  appealed. 

We  think  the  judgment  erroneous.  The  license-tax  is  demanded  of 
the  defendant  under  the  act  (No.  14,  acts  of  1872,  page  49)  entitled  an 
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act  to  provide  a  revenue  and  gmat  aad  collect  llceoses,  etc.,  approved 
fllth  of  HoTch,  1872.  The  third  clause  ot  the  first  section  of  that  act 
requires  a  license-tax  of  fifty  dollars  to  be  paid  to  the  State  by  "  each 
te^r  of  a  warehoose,  cotton  or  lumber  yard,  or  other  place  of  pubUe 
fltoragefor  hire." 

It  is  shown  by  the  evidence  that  the  defendant  has  the  usual  appen- 
dage of  all  saw-mills  doing  any  considerable  amount  of  busioess,  a 
scope  of  ground  usually  called  a  lumber-yard,  upon  which  the  lumber 
uwed  on  the  mill  is  stacked  or  piled  in  lots  or  parcels  tor  sale,  or  for 
ddivery  ot  such  parcels  where  they  have  been  sawed  to  fill  bills  previously 
tamished  by  customers.  But  It  is  also  shown  that  the  defendant  does  not 
keep  lumber  on  storage  for  hire.  Nobody  deposits  in  bis  lumber-yard 
lumber  of  their  own  to  be  kept  on  storage  by  blm  for  hire  or  compensa- 
Uoo.  The  construction  placed  by  plaintiti  upon  the  terms  used  in  the 
third  clause  of  the  ilrst  section  of  the  act  are  Inadmissible.  The  expree- 
trlODB  employed  in  the  connection  in  which  they  are  placed  relatively  to 
each  other  plainly  Indicate  that  the  warehouse,  cotton  yard,  or  lumber 
jard,  to  be  subject  to  the  license-tax  must  "  be  a  place  of  public  storage 
(or  hire." 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  annulled 
and  reveraed,  that  the  injunction  be  dissolved,  that  there  be  judgment 
in  favor  of  defendant,  the  plaintiff  paying  costs  in  both  courts. 


Sdccessiok  of  Fibrre  Cabrol.    Opposition  of  Marie  Nezat  and  Husband 
TO  THE  Tableau  of  Debts  and  Distribution. 

-On  the  trial  of  this  remaadnd  oase.  the  pArieli  judtcn  oallpd  <a  nQ  ottornef  at  law  to 
try  it.  he  beinK  nut  down  as  onB  ol  the  (rreditura  whose  claim  was  contested  in 
said  opposition.  The  judee  erred.  Tlio  trlnl  of  tlio  eaee  should  have  been  re- 
ferred to  the  district  jodse.  n-hnse  duty  It  Is  to  try  all  cases  in  which  the  parish 
judse  is  pereonnlly  Interested. 

APPEAL  from  the  Parish  Court,  parish  of  Vermilion.    Kibbe,  J.   F.  R 
King,  for  Lablt,  dative  testamentary  executor,  andC.  H.  Bemick,  ap- 
pellees.   Mouton  £  Debaillon,  for  opponents  and  appellants. 

Wyly,  3.  This  case  was  iwfore  this  court  in  June,  187i,  and  it  was 
remanded  for  trial  of  the  issues  raised  in  the  supplemental  petition  of 
opposition  to  the  account  filed  on  ninth  August,  1873. 

At  the  trial  on  the  remandment  the  parish  judge  called  In  an  attorney 
at  law  to  try  the  case,  he  being  put  down  as  one  of  the  creditors  whose 
dalm  was  contested  in  said  opposition.    The  judge  erred.    The  trial  of 
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the  case  should  have  been  referred  to  the  district  j  udge,  whose  duty  it  is. 
to  try  oil  cases  in  which  the  parish  judge  la  personally  Interested.  Coo- 
stjtutjiin,  article  ninety. 

It  is  therefore  ordered  that  the  judgment  herein  of  an  attoniej&t 
law  acting  as  judge  be  annulled,  and  the  cause  remanded  to  be  tried  ac- 
cording ko  law,  appellee  paying  costs  of  appeal. 


Succession  of  Fauun   Fostelisu.     Oppositioh    to    HoiroLoaATioN  co* 
Tableao. 

It  is  DDlmportant  to  the  oppanenCs  whether  oertaJn  privilottod  debts  be  psidornot: 

it  ther  exist  their  are  properly  on  the  t&blenu. 
The  admlDistrBtor  Eb  only  entitled  to  his  O'lmmladloDBon  the  amount  collected  ud 

to  be  distributed. 
Ajndlciol  sale  oan  not  be  annulled  1q  aoollaterol  proceedine  la  which  theTVodecti 

The  vendoe  in  thie  luBtanoe  ii  prit«ot«d  by  tbe  order  of  the  court  under  which  t)l« 
aalewaBinada,  even  If  the  ezport;  order  resoindinK  the  llrst  order  could  be  eon- 
Btruod  to  forbid  the  Bale  atieoluielr,  because  the  vendee  had  no  knowledseotth* 
tact.  But  the  second  order  was  coodlllonal,  and  th-^  administrator  compiled 
with  the  condition,  so  that,  even  ir  it  had  been  rendered  contradictorily  with  tlw 
administrator  and  vaJld,  It  would  not  have  bod  the  eftact  of  annulling  the  Bnt 

It  Ib  now  well  settled  that  a  snle  of  Buocoaeion  property  to  pay  debts  may  be  rslldlT 
mode  tor  less  tban  two  thirds  of  the  appraiacment. 

The  claim  ot  the  widow  and  children  of  thu  dni^caaed.  who  were  and  are  la  neceael- 
tinBclrGuTnetancea.  incorrectly  placed  on  the  tabl<-au  as  a  privilcKcd  one.  They 
are  entitled  to  the  one  thousand  dolinrs  allowed,  with  n  privileKC  aecnrdlne  to 
law,  legs  the  value  of  thu  furniture  rceived  by  her  and  such  sums  as  have  been 
collected  by  her  while  aetiuK  as  adminletratriji. 

APPEAL  from  the  Parish  Court,  parish  ot  Vermilion,     Kibbe,  3. 
Joteph  A.  Breaiuc,  tor  admioistfator,  appellant    Frank  R.  Kivg,  for 
opponents  and  appelleea. 

Llteunq,  C.  J.  The  administrator  filed  a  provisional  account  aod 
tableau  ot  distribution,  wliiuh  was  opposed  by  Herrmann  &  Yignee  and 
others,  claiming  to  be  creditors  of  the  estate,  on  the  following  grounds: 
That  the  account  represents  that  certain  privilege  debts  have  been  paid, 
whereas  they  are  unpaid.  It  is  unimportant  to  the  opponents  whether 
those  debts  be  paid  or  not;  if  they  exist,  they  are  properly  on  the  tablfsu. 
They  oppose  the  commissions  ot  the  administrator,  on  the  ground  thai 
the  administrator  is  only  allowed  a  commission  on  the  property  admin- 
istered, bad  debts  deducted,  and  that  it  is  impossible  to  know  now  what 
hi-j  coinmisaiona  are,  and  the  demand  is  premature.  C.  C,  artide  1200. 
The  administrator  was  only  entitled  to  bis  commissions  on  the  amount 
collected  and  to  be  distributed.    C.  C.  1200. 
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They  next  oppose  the  aocount  becauae  the  adminiBtrator  has  tailed  to 
account  tor  moneys  collected  by  iiim,  but  the  opposition  doea  not  desig- 
nate the  amouDts  or  from  whom  oolleoted.  This  is  too  vogue  to  be 
noticed.  They  ciiarged  that  the  administrator  should  account  tor 
moneys  collected  by  the  natural  tutrix.  It  is  probable  he  will  when  he 
ooilectB  it;  it  is  not  alleged  that  he  baa  collected  any  thing  from  the 
natural  tutrix. 

The  opponents  further  oppoae  tlie  aircount,  and  insist  that  the  amount 
diarged  against  himself  as  the  proceeds  of  the  sale  of  certain  real  prop- 
erty should  be  stricken  from  the  account,  because — 

First—The  sale  was  illegal  and  was  made  without  authority. 

Second — The  order  of  the  court  to  sue  had  been  rescinded  before  the 
sale. 

ThJrd~>The  sale  was  not  made  by  the  sheriCT,  but  by  the  administrator, 
without  any  authority  or  commiasion. 

Fourth — Because  it  was  not  advertised  according  to  law  and  did  not 
sell  for  two  thirds  of  Its  appraisement. 

Fifth — If  the  sale  be  maintained  the  estate  will  be  insolvent. 

Sixth — The  Bale  was  made  in  opposition  of  opponents'  protests,  and  la 
TioLatioa  of  the  decree  o(  the  probate  court. 

This  is  an  attempt  to  annul  a  judicial  sale  in  a  collateral  proceeding  in 
vtiich  the  vendee  is  not  a  party. 

It  appears  that  the  administrator  was  appointed  and  qualified  aocord- 
iog  to  law.  He  obtained  an  order  from  the  probate  court  to  sell  prop- 
erty to  pay  debts.  This  order  was  directed  to  sheriff  or  administrator, 
and  the  property  advertised  for  sale.  Thereupon  the  opponents  repre- 
Beuted  to  the  parish  judge  that  the  bond  was  not  a  legal  bond,  and  on 
the  ex  parte  application  of  said  creditors  the  J  udge  made  an  ex  parte  order 
rescinding  the  order  to  sell  in  the  following  words:  "  The  court  reecinded 
the  orders  granting  the  sale  until  the  ailmiuistrator  furnish  a  sufficient 
bond,  as  required  by  law."  This  order  was  served  on  the  administrator 
on  the  twenty-first  ol  October,  1875,  who  furnished  another  bond  as  re- 
quired. The  sale  was  made,  and  tlie  property  was  adjudicated  to  the 
hi^est  bidder,  who  paid  the  price. 

This  vendee  is  protected  by  the  order  of  the  court  under  which  the 
Bale  was  made,  even  if  the  ex  parte  order  resPln.iing  the  first  order  could 
be  construed  to  forbid  the  sale  absolutely,  because  tlie  vendee  had  no 
knowledge  of  the  fact  11  Lo.  154!;  2  An.  466;  21  An.  425,  514;  25  An.  630. 
But  we  think  the  second  order  was  conditional,  and  the  admiobtrator 
complied  with  the  condition,  so  that  even  it  it  had  been  rendered  con- 
tradictorily with  the  administi-ator  and  valid,  it  would  nut  have  had  the 
efiect  of  annulling  the  fli-st  order. 

It  is  now  well  settled  that  a  sale  of  suwession  property  to  pay  debts 
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may  be  validly  made  (or  less  than  two  thirds  ot  the  ^praisement  10 
B.  398;  9.  B.  508;  13  La.  431;  5  An.  1S7;  27  An.,  not  reported. 

The  administrator  filed  an  amended  aooount  and  tableau,  on  which  he 
placed  the  claim  ol  the  widow  and  children  of  the  deceased,  who  were 
and  are  in  neceesitous  circumstances,  as  a  privileged  claim.  This  cl^m 
is  opposed  by  the  creditors. 

The  evidence  shows  tiiat  they  are  entitled  to  the  one  thousand  dollan, 
with  a  privil^e,  according  to  law,  less  the  value  ot  the  furniture  received 
by  her  and  such  sums  as  have  been  collected  by  her  while  acting  as  ad- 
ministratrix. The  evidence  in  this  record  is  not  sufficiently  definite  to 
enable  us  to  fix  the  amount  collected  or  the  value  of  the  furniture. 

The  claims  of  the  opposing  creditors  appear  to  be  established. 

It  Is  therefore  ordered  and  adjudged  that  the  judgment  of  the  lower 
court  be  reversed.  It  is  fur^er  ordered  that  tlie  opposition  to  the  ac- 
count and  tableau  and  amended  account  and  tableau  be  rejected  in  i«- 
gard  to  the  following  items,  to  wit:  The  proceeds  of  the  sale  ot  the  land 
charged  against  the  admioistrator,  the  privileged  claim  of  the  widow 
and  children,  less  the  value  of  the  furniture  and  the  sums  collected  by 
the  widow  from  the  assets  of  the  succession,  and  to  so  much  of  the  ad- 
ministrator's commissions  as  exceeds  two  and  a  half  per  cent  on  the 
amount  to  be  distributed,  and  that  in  other  respects  It  be  confirmed  and 
homologated.  It  is  further  ordered  that  the  opponents  pay  costs  of  this 
appeal. 

Rehearing  refused. 


F.  £.  Dartez  vs.  F.  D.  Leofi,  Administbator,  gt  al. 

TbfB  court  win  notlm  tbatthu  amount  Indinpate  Hxoei^d^  fl\-e  hundred  dollars  and 
thaltho  ault  la  a  potftory  action.  Therelora  (lie  parish  court  was  without  in  rls- 
dictloD  i-alion'  materia,  and  the  suit  must  be  dismissed. 

APPEAL  from  the  Parish  Court,  parish  of  Vermilion.    Kibbe,  J.   F. 
R.  King,  for  plaintiff  and  appellant.    K  P.  O'Bryaii,  for  detendant 
and  appellee. 

LrnELiNG,  C.  J.  The  plaintiH  claims  to  be  the  owner  ot  property,  real 
and  personal,  esceeding  In  value  five  hundred  dollars,  which  wis  adver- 
tised (or  sale,  under  an  order  of  the  probate  coun,  as  the  property  of 
the  succession  of  JuUen  Dartez,  and  he  enjoined  the  sale  thereof.  The 
injunction  was  dissolved,  and  the  plaintiff  has  appealed.  In  this  court 
the  appellee  has  alleged  that  the  mattrr  in  controversy  Is  ordinary  and 
not  probate  in  its  character,  and  therefore  that  no  appeal  could  be  taken 
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trom  the  parish  to  the  Supreme  Court  We  will  notice  that  the  amount 
in  dispute  exceeds  five  hundred  dollars,  and  that  the  suit  Is  a  petitory 
action,  therefore  the  parish  court  was  without  jurisdiction  rafiofte  mate- 
ria, and  the  suit  must  be  dismissed. 

It  Is  therefore  ordered  that  the  judgment  of  the  lower  court  be  de- 
clared null,  and  that  the  suit  be  dismissed  at  the  coats  of  the  plalntlft 


Henry  Clai  Ray  vs.  Eobert  O.  Haieb,  Sberift,  irr  al. 

HafDtJIt  bsB  enjoined  tbe  sale  nt  oertaln  pTonertr,  wblch  he  nllexes  is  exempt  from 
seizure  and  sale  by  lair.  The  detenilant  joined  issue  without  exception  to  tbe 
jurisdiction  ot  the  court,  and  said  cuurt  dissolved  thelniunctlon.  The  motton 
to  d ism iae  the  appeal  for  want  ol  jurisdiction  in  tb Is  court  ration*  maltritKetm 
not  prevail, 

II  the  district  court  bad  jurisdiction,  this  conrt  haa  also,  tor  the  jurisdiction  ot  dis- 
trict courts  1b  In  matters  wher°  the  value  in  dispute  exceeds  flvo  hundred  dol- 
lars; and  II  this  oourt  Is  without  jurisdiction,  so  was  the  lower  eourt.  and  Ita 
jndoment  would  be  an  absolute  nullitr. 

Bst  there  is  no  evidence  that  the  propertv  is  not  worth  over  Ave  hundred  dollars. 
Du  tbe  oontrary.  It  would  seem  that  the  propertr  seised  is  worth  mor«  than  live 
hundred  dollars. 

Theplalatllf  was  a  farmer,  hsvinir  a  wife  and  ehlldren.  and  the  corn  and  fodder 
selied  weru  neca^sary  tor  the  current  year.  Because  ho  coiild  not  (ro  on  tnrminic 
on  hUown  responsibility  durlnKthe  year  tollowinic  tbe  seizure,  in  coDsequenoe 
ot  said  aeisure.  is  not  a  reason  why  he  should  be  reicarded  as  not  a  tarmer.  Be 
was  a  farmer  In  1ST4,  and  made  thnnoruandtoddpr  seized  In  the  tall  of  that  year. 
and  his  oocnpation  nt  the  time  ot  tbe  seizure  is  tbe  test  to  determine  if  he  be 
entitled  to  the  eiompUon. 

APPEAL  from  the  Eighth  Judicial  District  Court,  parish  of  SL  Landry. 
T.  K  Lewin,  Acting  Judge.  Martel  &  Hudspeth  and  Bayley,  for 
pluutjff  and  appellant.  Henru  L.  Garland,  for  defendants  and  ap- 
pellees. 

LcDBLiKQ,  C.  J.  Flaintiff  alleging  that  he  la  a  farmer,  having  a  wife 
aod  children  dependent  upon  him  for  a  support,  and  that  Ills  wife  does 
not  own  property  worth  one  thousand  dollars,  enjoined  the  sale  of  cer- 
tain property,  which  he  alleges  is  exempt  from  seizure  and  sale  by  law. 
The  property  seized  Is  a  mule,  three  hundred  bushels  of  corn,  and  three 
thooaand  bundles  of  fodder ;  the  value  of  this  property  is  neither  al- 
le^d  nor  proved.  The  defendant  joined  issue  without  excepting  to  the 
jnrisdiction  of  the  court,  and  the  court  a  qua  dissolved  the  injunction 
with  damages. 

In  this  court  a  motion  to  dlamlss  the  appeal  has  been  made  by  the 
detendant  for  want  of  jurisdiction  of  this  court  ratioite  mattfriw.  If  the 
district  court  had  jurisdiction  this  court  has  also,  for  the  jurisdiction  ot 
district  courts  is  in  matters  where  the  value  in  dispute  exceeds  flr« 
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hundred  dollars ;  and  if  tbls  court  is  without  jurisdiction,  so  was  tlie 
lower  court,  and  its  judgment  would  be  an  absolute  nullitj'.  But  there 
is  no  evideuoe  that  the  property  Is  not  worth  over  five  hundred  dollars. 
On  the  contrary,  it  would  seem  that  the  property  seiz^  is  worth  more 
than  five  hundred  dollars.    The  motion  to  dlamiss  is  overruled. 

On  the  merits,  the  evidence  proves  that  the  plaintifT  was  a  farmer, 
having  a  wife  and  children  dependent  upon  him,  and  the  com  and  fodder 
seized  was  necessary  (or  the  curreDt  year.  The  articles  seized  are  ex- 
empt under  the  afii  of  1865.    0.  F.  6». 

Because  he  could  not  farm  on  fais  own  reeponsibllii?  during  the  year 
following  the  eelzure,  in  consequence  of  said  seizure,  is  not  a  reason 
why  he  should  be  r^^arded  as  not  a  farmer.  He  was  a  fanner  in  1874. 
and  made  the  com  and  fodder  seized  in  the  fall  of  that  year,  and  his  oc- 
cupation at  the  time  of  the  seizure  is  the  t^t  to  determine  if  he  be  »• 
titled  to  the  exemption. 

It  is  therefore  ordered  that  the  judgment  of  the  lower  court  be  re- 
versed, and  that  there  be  judgment  perpetuating  the  injimotion,  with 
costs  In  both  courts. 


Laljutoe  Brothebs  vs.  Kinchrn  W.  HcEinnef. 

Where,  between  certain  loborors  uad  their  emnlorar.  It  ia  agreed  bo  Rive  them  Id 
Hflu  of  WRiteH  one  halt  of  the  prooeeds  of  the  cotton  crop  and  other  prodaee. 
there  wok  plainly  no  pnrtnerHhlp  <□  this. 

The  property  Bcauesterod  and  attached  wae  releaaed  upon  bond.  Proceedings  were 
taken  agninst  the  surety.  The  district  judKa  was  of  opinion  (hat  the 
wna  1>ouiid  to  the  nmount  of  the  property  rpleaaod.  In  (his  thEre  wns 
The  surety  van  bound  tor  the  amount  nf  the  judsment  to  the  extent  of  hit 
Kiw.  the  judsmeut  was  for  tWT  30.  Therefore  the  surety  should  have  boi: 
demned  tu  piLy.  not  the  value  of  the  property  rolcascd.  but  the  amount  of  the 
jadKniant.  Plaintiffs  entered  a  retnUlitvi-  for  the  difference  bctveen  the  judc- 
mentand  the  amount  really  due.  But  this  was  dona  after  tho  appeal  wss  ap- 
plied lor  and  the  bond  given ;  It  come  too  late.  The  result  is  that  the  judemenl 
mnst  be  amended. 

On  the  trial  below  certain  exoepUonB  were  taken  to  the  ruline  ol  the  judse.  who  al- 
lowed the  plaintlfts  to  Introduoe  In  evidence  the  bond  sued  upon.  The  judee 
fluo  correctly  overrnled  these  exceptions  on  the  jtroiinds  that  the  bond  being 
taken  In  o  judicial  proceedinK.  referred  to  In  the  body  of  the  bond,  Isblndliwon 
the  parties  as  they  intended  it ;  thot.  as  the  bond  had  bien  in  the  posseftsinn  o( 
the  nfflpers  of  tho  law  since  ils  eiPCUtlon.  the  presumption  is,  that  it  ww  sicn^d 
by  the  parties  with  thu  erasures  and  IntnrllnoaiinDs  prpvlnusly  made,  and  that 
a  bond  taken  In  njudiolal  proceeding  ia  not  required  to !»  stomped. 

APPEAL  from  the  Eighth  District  Court,  parish  of  St..  Landry.  Henry 
L.  Oarlayid,  Acting  Judge.  Jowph.  M.  Moore  &  Morgan,  for  piaintiSa 
and  appellees.     Marlel  &  HMdfpeth,  for  defendant  and  appellant. 

MoboaN,  J.    Ptaintlffe  instituted  suit  against  the  defendants,  proceed- 
ing Urst  by  sequestration  and  secondly  by  attachment    The  property 
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upon  bond,  upon  which  T.  G. 
Andenon  and  Elbert  Oaott  were  sureties.  Judgment  waa  rendered  in 
teTor  of  the  plalntitb.  On  appeal  the  Judgment  of  the  dlBtilet  court  was 
affirmed.  Execution  issued,  which  was  returned  nulla  bono,  and  pro- 
ceedings were  taken  f^fdnet  the  sureties.  Qaatt  Is  alone  before  us,  and 
tn»n  a  Judgment  against  him  be  has  appealed. 
In  his  reasons  tor  judgment  the  <liBtrlct  judge  says: 
"The  sureties,  in  their  defense,  cl^m  that  they  are  not  bound  because 
the  property  repleviaed  did  not  belong  to  their  principal,  but  to  certain 
freedmen  who  work  upon  the  McEinney  plantation. 

"  Admitting  that  they  could  aucceestully  relieve  themselves  by  making 
proof  of  these  facts,  tiiis  proof  is  wanting.  The  testimony  of  the  labor- 
ers shows  that  the  oontract  between  them  and  McKlnney  was  that  thej 
were  hirelings,  to  be  paid  by  the  half  of  the  proceeds  of  the  cotton  and 
by  receiving  the  half  of  the  other  produce.  This  oontract  was  exactly 
like  the  one  between  the  Cowans  ajid  their  laborers,  reported  in  22  An. 
p.  438,  where  it  was  said:  '  The  plantation  in  question  was  owned  by  the 
defendants  In  1867  and  cultivated  by  them  in  cotton.  The  defendants 
employed  certain  laborers,  and  agreed  to  give  them,  in  lieu  of  wages,  one 
third  of  the  gross  products  of  the  cotton.  There  was  plainly  no  part- 
nership in  this.  The  plantation  was  the  Cowans',  the  cotton  as  it  grew 
was  theirs;  the  Buppllee  were  furnished  to  them  for  the  crop;  and  every 
fibre  of  the  oottou  as  It  matured  was  alTected  by  the  privil^e.' " 

The  district  Judge  was  of  the  opinion  that  the  surety  was  bound  to  the 
amount  cf  the  property  released,  which  was  8727  90. 

In  this  there  was  error.  The  surety  was  bound  for  the  amount  of  tho 
judgment  to  the  extent  of  his  bond.  Now,  the  judgment  was  for  8687  30. 
Therefore  the  surety  should  have  been  condemned  to  pay,  not  the  vaJua 
of  the  property  released,  but  the  amount  of  the  Judgment 

Pl^nUfT  entered  a  remittitur  on  the  twelfth  ot  March,  1875,  for  the 
difference  between  the  judgment  and  the  amount  really  due.  But  this 
was  done  after  the  appeal  was  applied  for  and  the  bond  given.  It  came 
too  late.  25  An.  p.  507.  Tho  result  is  that  the  Judgment  must  be 
amended  by  us. 

No  objection  was  taken  to  the  form  of  this  proceeding,  but  on  the  trial 
the  defendants  excepted  to  the  ruling  of  tho  judge,  which  allowed  the 
ptsintifb  to  introduce  in  evidence  the  bond  sued  on.  The  objection 
rested  on  the  grounds: 

First— Because  the  bond  was  defective  in  form,  being  really  a  forth- 
coming or  release  ttond  in  sequestration,  while  plaintiffs  in  their  petition 
declared  it  to  be  a  forthcoming  or  release  bond  in  attachment. 

Second— BeiTause  of  the  mutilated  condition  (tt  the  bond  and  the  many 
erasures  and  interlineations  therein. 
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Third — Because  the  bond  is  not  stamped  ^rith  the  United  States  Inteiv 
nal  revenue  stamps  as  required  b^  the  laws  of  the  United  States. 

The  judge  overruled  the  objections  for  the  reasons:  "  That  the  b<Hid 
being  taken  in  a  judicial  proceeding,  relerred  to  to  th«  body  of  the  bond, 
is  binding  on  the  parties  as  th<7  Intended  It;  that  aa  the  bond  Iiad  been 
]n  the  poesesaion  of  the  officers  of  the  law  since  ito  execation,  the  pn- 
sumption  la  that  it  was  signed  by  the  parties  with  the  erasures  and  la- 
terlioeatioiiB  previously  made,  and  that  a  bond  taken  in  a  judicial  pro- 
ceeding is  not  required  to  be  stamped."  These  reasons  Justify  his 
rulings. 

It  Is  therefore  ordered,  adjudged^  and  decreed  that  the  judgment  of 
the  district  court  be  amended  by  reducing  the  same  from  S727  90  to 
S687  30,  with  Interest  as  therein  stated  on  the  latter  amount,  and  that 
as  thus  ameaded  It  be  affirmed,  defendant  to  pay  the  costs  in  the  district 
court,  those  of  the  appeal  to  be  paid  by  the  plalntifb. 


Baptistikr  Debbes  et  al.  vs.  Duflebsis  Rokero  et  ai. 

This  ts  a  petitory  action  ofcalast  the  detendante.  wbo  sreallBKQd  to  be  In  iK»seBalae 
aa  treBpassers  of  a  iraiA  of  land  Id  tbe  Darlsb  ol  Ibarlu,  meoBurlnK  more  than 
thirty-seven  arpents  In  troat  by  forty  !n  dnpih.  DefendHnU  eioent  ongeveral 
KFOunda  to  tbe  action,  tbe  most  Important  otwhioh  being  that  they  each  owodU- 
tlnot  lots  of  the  land  In  controversy,  and  therefore  can  not  be  sued  colleotlvel;. 
and  also  tor  tbe  additional  reasoo  that  the  value  of  the  lota  owned  separately  wis 
leas  than  flie  hundred  dollars.  Thejudse  a  duo  erred  iDdecllnlnK  jurtBdlcMos 
rallonemalerim.  The  land  claimed  by  plalntitlB  is  worth  more  than  &ve  hun- 
dred dollars.  The  value  ol  the  property  thus  claimed  determines  the  jurlsdic- 
tioD  ol  the  court.  This  la  a  question  of  title.  For  the  settlement  ot  this  question 
defendants  are  Interested  alike,  regardleas  ot  the  extent  ot  their  respectiTC 
claims  to  the  property  in  dispute.    The  case  ie  remanded. 

APPEAL  from  the  Third  Judicial  Distrlot  Court,  parish  of  Iberia. 
Train,  3.  M.  Voorhies  dt  F.  Voorkies,  for  plalntifCs  and  appellants. 
IteBlanc  &  Ibumet,  tor  defendants  and  appellees. 

Wtly,  J.  PlainUfb,  the  heirs  of  Jean  Baptiate  Derbes,  bring  this  peti- 
tory action  against  the  detendanta,  who,  they  allege,  are  in  possession 
as  trespassers  of  a  tract  of  land  in  the  pariah  of  Iberia,  measuring 
thirty-seven  and  two  thirds  arpents  front  by  a  depth  of  forty  aipenls, 
which  the  ancestors  of  plalntifb  purchased  in  1836  from  Miss  Estelle 
Fontenette,  tbe  deed  being  duly  recorded. 

Defendants  excepted  to  the  suit  on  several  grounda,  the  most  impor- 
tant being  that  they  each  own  separate  and  distinct  lots  of  the  land  in 
controversy,  and  can  not  be  sued  collectively. 

The  court  maintained  this  exception ;  and  for  the  additional  reason 
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that  the  value  of  the  lots,  separatflly,  was  leea  than  fire  hundred  dollare, 
the  judge  concluded  the  court  was  withou  jurisdiction  ratione  matericE. 

Id  support  of  their  pretensionB  that  they  are  ovnera  of  separate  lots 
ot  this  land,  the  defendants  adduced  at  the  trial  at  the  exception  a  deed 
purporting  to  be  made  by  an  attorney  in  fact  of  Estelle  Fontenette  to 
them  on  the  fifteenth  of  October,  1870 ;  but  this  deed  does  not  appear  to 
have  been  signed  by  the  agent  of  the  vendor,  uor  is  there  any  evidence 
of  the  agency.  But,  whether  It  was  signed  or  not,  we  think  the  court 
erred  in  dLsmieaing  the  petitory  action  of  plaintiffa  for  the  recovery  of 
the  tract  of  land  worth  over  five  hundred  dollars  which  their  ancestor 
acquired  from  Estelle  Fontenette  in  1836,  The  value  of  the  property 
they  claim  determines  the  jurisdiction  ot  the  court  Defendants,  if  they 
are  owners  of  separate  lots  acquired  from  Miss  Estelle  Fontenette  in 
1870,  occupy  no  better  position  than  their  vendor.  The  primary  ques- 
tion is,  did  their  vendor  in  1870  have  any  title  whatever  to  the  tract  of 
land  which  she  in  1836  sold  to  the  auoestor  of  plalntiftS  ?  For  the  settle- 
ment of  this  question  defendants  are  interested  alike,  regardless  of  the 
extent  of  their  respective  claims  to  the  property  in  dispute.  2  Howard, 
613  and  644.  Tlie  objection  that  Ure.  Oscar  Fazende,  one  of  the  heirs, 
was  not  authorized  by  hor  husband,  is  not  well  founded.  The  objection 
that  the  administratrix  of  the  succession  of  Derbes  was  not  made  party, 
is  likewise  of  no  avail.    She  is  not  a  necessary  party. 

It  is  therefore  ordered  that  the  judgment  herein  be  annulled,  and  that 
the  exceptions  of  defendants  be  overruled  and  the  case  remanded  for 
trial  on  the  merits,  appellees  paying  costs  of  appeal. 


State  ex  kel.  T.  L.  Winder,  District  Attobnbv,  vs.  Maier  Cahgh  et  al. 

Mayor  CubcQ  wns  apiHllntcd  to  the  offlcn  ot  tax-collector,  parish  ot  AssumptioD.  his 
eommlnsloD  belns  dated  Che  fltlh  ot  March.  iKTli.  Drury  was  apt>olnt«d  by  the 
H»iae  authority  Cn  tha  Bamooffliw  in  the  place  ot  Hayer  Cahen.  aod  hie  commis- 
sion bears  date  March  3a.  I870.  Tbo  Governor  havlnie  the  power  to  remove  for 
cause,  the  exercise  ot  the  power  rests  within  his  sound  discretion,  over  wUcli 
the  courts  liave  no  control.    This  ia  not  now  an  open  question. 

The  objection  ot  Cahen  to  the  reception  In  evidence  ot  the  bond  ot  Dmrr  oa  the 
fcronad  that  there  is  no  evidence  that  the  sureties  had.  at  the  time  ot  elKnlDK. 
BWora  that  they  were  worth  enouKh  to  respond  tor  the  amount  tor  which  they 
oblixated  themseiveB.  was  not  well  Foundud.  The  presumption  omNia  rile  acfn 
would  apply  it  It  were  a  matter  in  which  he  had  an  interest 

&s  to  the  olljectlon  that  the  sureties  did  not  reside  In  the  parish,  it  waa  properly 
averruled.  A  statute  ot  the  State  expressly  permits  a  person  rosldiiiK  In  adlf^ 
teient  parish  trom  that  In  which  the  oStoer  is  to  exercise  his  tunotlons.  to  bo 
ancetr  on  his  offlclal  bond.  There  is  no  conflict  between  this  law  and  article 
ms  o(  the  Revised  Civil  Code. 

APPEAL  from  the  Fifteenth  Judicial  District  Court,  parish  of  As- 
BumptioD.    BeatHe,  J.    Jury  trial.     Senry   C.   Dibble,  AaeiBtaat 
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HtBte  ex  ml.  Winder.  District  Attorner,  vs.  Cahen. 

Attorney  General,  for  relator  and  appellee.  Leblanc  d:  Ghioh,  for  Ha^er 
Cahen,  defendant  and  appellant.  * 

IiuDELiNG,  C.  J.  This  is  an  action  under  the  Intrusion  act  against  both 
defendants,  to  tost  their  rights  to  the  office  of  tax-coLector  of  the  parish 

of  Assumption.    See  R.  S.,  section  H58. 

The  facts  show  that  Mayer  Cahen  was  appointed  to  the  office  by  the 
Governor.  His  commission  is  dated  fifth  of  March,  1875.  Dniry  was 
appointed  in  the  place  of  Cahen,  and  hia  commission  is  dated  twenty- 
third  March,  1876.  The  Governor  having  the  power  to  remove  for  cause. 
the  exercise  of  the  power  rests  within  his  sound  disiTetion,  over  which 
the  courts  have  no  control.  This  ia  not  now  an  open  question.  25  An. 
119,  396;  26  An.  537. 

On  the  trial  Cahen  objeeted  to  the  recejition  of  the  bond  of  Drury  in 
evidence,  on  the  grounds  that  there  was  no  evidence  that  the  sureties 
had,  at  the  time  of  signing,  awom  that  tliey  were  worth  enough  Ui 
respond  for  the  amount  for  which  they  obligated  themselves;  and  that 
said  sureties  did  not  reside  in  the  parish  of  Assumption.  These  objec- 
tions were  properly  overruled.  The  presumption  onifiia  rite  eniie  acta 
would  apply  to  the  first  objection,  if  it  were  a  matter  in  which  he  had 
an  interest,  and  the  statute  of  the  State  expressly  permitted  a  peraon 
residing  in  a  different  pariah  from  that  in  which  the  officer  is  to  exercise 
his  functions,  to  be  surety  on  his  official  bond.  R  8.  section  3G1.  Nor 
is  there  any  conflict  between  this  law  and  article  3042  of  the  Revised 
Civil  Code.  The  charges  asked  for  from  the  judge  were  properly  re- 
It  is  therefore  ordered  that  the  judgment  of  the  lower  court  l>e  af- 
firmed with  coats  of  appeal. 


Celestine  Dklhomme,  Wipe,  et  al.,  va.  C.  C.  DusoN,  Shkmff,  et  al. 

Plaintitlcan  assert  noKreater  rlKhtathao  Alexander  St"! 1 7,  under  vhomelieclRlinH, 
and  who  sold  a  Rmnll  tract  o(  land  to  Stanvllle  Prejean  tor  one  thousand  and 
fllty  doUara.  whiph  amount  said  Prejoan  bound  hlmaolf  to  pa;  to  Blenvonu 
Stellr  In  dlachnrEe  oF  a  oertain  mortuHKe  bcBTlnR-  on  said  land  for  tSM  w.  Blen- 
venu  Btellv  foreclosed,  cia  Kterutiea.ttie  niaHfcaicH  to  secure  this  debt  nf  one  thou- 
pand  and  llttr  dollars.  PlaintlfT.  as  tranaferao  of  Alexander  Stallr.  brouKbt  thlit 
suit  br  third  opposition.  clalmlnK  tbo  proceeds  ot  the  sale  of  tbs  mortjcajied 
propertr,  on  the  icround  that  the  mortgotie  debt  ot  Imm  w.  in  settlement  ot  which 
Blcnvenu  8tElly  nCQuired  the  olalm  In  question  was  lor  Confederate  treaaurv 
notes:  whsrcrore  plalotifT  alloves  that  the  oUlmol  on<i  thousand  and  llttr  dol- 
lars souftht  to  l>o  enforced  by  Bleuvenu  Blolly  belonxs  to  her  as  transferee  ol 
Alexander  Stelly.  who  sold  the  land  to  Prcjcan. 


r 
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The  oourt  a  ipia  erred  In  mBintalnlDit  this  oppoBltlon.  Blenveou  Htellj'  [a  the  ovner 
of  tbe  elaim  of  udc  (houBand  and  URt  doUnre  souKht  tu  be  unforced.  Land  was 
the  conelderation  thareol.  not  Cratederate  notes.  Alexander  HtoUv.  undor 
whom  plalnlilt  daima.  eoold  not  reoover  from  Blanironu  Stellv  the  claim  aKainat 
Prejeau  lor  one  thiusend  Bod  fifty  clolliLrs,  which  ho  Kavo  in.  Hi^ttlemont  uf  his 
nwn  debt  of  tM«  w,  secared  br  mortcn^e.  admlttlns  this  to  have  bei-'o  for  Con- 
ledenil«  notes.  ItwBB  an  exeouMd  contract,  and  It  can  not  be  annulled  on  an- 
(WDDt  of  Conledcrate  moner  consideration.  Ttie  policy  of  tiio  law  is  to  allow 
neither  party  to  recover  on  an  immoral  contract. 

i  PPEAL  from  the  Eighth  Judicial  District  Court,  pariah  of  8t  Landry. 
A  Morgan,  3.  John  N.  Ogdcn  and  F.  Perrodin,  for  ptaiotiffa  and  appel- 
lees.   Hmtry  L.  Garlaml,  tot  defendants  and  appellants. 

Wtlt,  J.  On  thirtieth  September,  1865,  Alexander  Stelly  sold  a  small 
tract  of  land  to  Stanvillo  Prejean  for  S1050,  "which  amount  (the  deed 
redtes)  sud  purchaser  promisee  and  binds  himself  to  pay  to  Blenvenu 
Stelly  in  one  and  two  years  from  this  day,  with  eight  per  cent  per  annum 
interest  from  the  present  date,  in  payment  of  a  certain  mortgage  bearing 
on  said  land  for  the  sum  of  nine  hundred  ajid  six  dollars  and  twenty 
cents,  tearing  eight  per  cent  interest  from  twenty-sixth  July,  1865." 

Bionvenu  Stelly  foreclosed,  via  ea-ecu(i fa, the  mortgagegiven  to  secure 
this  debt  of  $105U.  Plaintiff,  as  transferee  of  Alexander  Steliy,  brought 
this  suit  by  way  of  third  opposition,  claiming  the  proceeds  of  the  sale 
of  the  mortgaged  property.  The  ground  for  action  is  the  mortgage  debt 
of  S906  20,  in  settlement  of  wliich  Bienvenu  Stelly  acquired  the  clidm  In 
question,  was  for  Confederate  treasury  notes;  therefore  tho  claim  of 
$1(60,  sought  to  be  enforced,  belongs  to  her  as  transferee  of  Alexander 
Stelly,  who  sold  the  land  to  Prejean. 

The  court  maintained  this  opposition,  and  Bienvenu  Stelly  has  ap- 
pealed.   The  court  erred. 

Appellant  is  the  owner  of  the  claim  of  $1050  sought  to  be  enforced, 
and  the  consideration  thereof  was  for  land;  it  was  not  for  Confederate 
notes.  The  consideration  of  the  mortgage  of  S906  20  may  have  been 
tor  Confederate  notes;  and  if  that  obligation  were  sought  to  be  enforced, 
the  court,  under  the  settled  jurisprudence  of  the  State,  would  refuse  to 
allow  any  relief. 

PMntiff  can  assert  no  greater  righto  than  Alexander  Stelly,  under 
whom  she  claims.  Alexander  Stelly  could  not  recover  from  Bienvenu 
Stelly  the  claim  against  Prejean  for  $1050,  which  he  gave  in  settle- 
ment of  his  own  debt  of  8906  20,  secured  by  mortgage;  it  was  an  exe- 
cuted contract;  and  It  can  not  be  annulled  on  account  of  Confederate 
money  consideration.  The  policy  of  the  law  b  to  allow  neither  party  to 
recover  on  an  Immoral  contract. 

It  is  therefore  ordered  that  the  judgment  herein  be  annulled,  and  tha^ 
pl^tifTs  demand  be  rejected  with  costs  of  both  courts. 


SUPREME  COURT  OP  LOUIBIANA, 
Bee  &  Co.  vft.  Carlin  A  Lealle. 


Wm.  C,  Bee  &  Co.  vs.  Cabun  &  Lebue. 

Carllaft  Leslio.  beiDff  ploatiiuc  partners,  borrowed  at  plalDtiffs  a  cert&in  sum  ot 
money  to  carry  on  their  plantation  and  exeoatedowrltlenohllKatloii  which  was 
duly  recorded  In  Iffti.  In  January.  iSla.  other  parties  olalniinK  prJvilaRSB  upon 
the  crop  ot  said  Carlin  &,  Leslie  seQuealered  a  iwrtaln  aaantily  ol  Huxar.  which 
sofcar  was  released  on  bonds  by  Ibe  seizins  sredit^is.  Wberenpoa  Carlin  A, 
Leslie  compromised  with  said  creditors  who  had  caueed  tbe  sale  d[  the  Bunar. 
Subsequently,  the  plaintitTs  In  this  present  instanca  Intervened  in  the  nails 
aloresnid.  olaimina:  a,  privilnKO  upon  the  property  SBaueetflred.  The  aiiits  were 
dlsmiBsed  In  consequence  ot  the  compromise,  and  theintervontlon  loUowed  the 
tato  otthe  principal  suiu.  Look  afterward ,  Bee  i.  Co.  instituted  the  present  Bait 
a«;aiuBt  Carlin  &  Leslie,  who  were  then  absentees,  and  HPiiuestered  the  delivery 
bonds  executed  by  the  plaintlffe  in  the  tormer  suits  as  the  property  ot  the  lUwent 
defendants,  clalmlnR  a  privilege  on  said  bonds. 

The  mere  statement  of  the  ease  ahows  that  the  plalnlllts'  prctoanioDS  are  unteuaUc. 
'When  they  Intervened  In  the  original  suits,  those  suits,  in  laet.  did  not  eKlsl. 
havinKbeon  previously  settled  by  the  debtors.  Consequently,  the  bonds  warn 
virtually  canceled  by  the  settlement,  and  the  detcndants.  Carlin  &  Leslie,  bare 
no  right  or  title  to  tbcm. 

APPEAL  from  the  Third  Judidal  District  Court,  pariah  of  SL  Mary. 
Tra'iTt,  J.    Fn-il.   Oaten,  for  plaintifis  and  appollante.    A.  C.  Alkn, 
represeuting  absent  defendants  and  appellees. 

LuDELiNG,  C.  J.  Cartin  &  Leslie,  planters  in  St.  Mary,  procured  a  loan 
of  throe  thousand  dollars  from  W.  C.  Bee  &  Co.  to  canyon  their  planta- 
tion, and  executed  a  written  obligation  for  the  satoe,  which  was  duly  re- 
corded in  1872.  In  January,  1873,  creditors  of  the  defendants,  holding 
privileged  claims  agiunst  them,  sequestrated  about  seventy-flve  hogs- 
heads of  sugar  belonging  to  them,  and,  subsequcDtly,  the  plaintifis  in 
said  suits  bonded  the  sequestrated  property.  Whereupon,  during  the 
same  month,  Carlin  &  Leslie  compromised  with  said  creditors,  who  hail 
caused  the  sale  of  the  sugar,  by  acknowledging  their  claims,  and  con- 
8euting  to  their  payment  out  of  the  proceeds  of  the  sale  ol  tlie  sugar, 
and  revived  the  surplus  ot  the  price.  After  this,  the  plaintiflfe  in  the 
pending  suit  intervened  in  the  suit  aforesaid,  claiming  a  privilege  upon 
the  property  sequestered.  The  suits  were  dismissed  by  judgment  of  the 
court  on  motion  of  plaintiffs;  and  the  intervenors  also  followed  the  lato 
of  the  principal  suits.  Tho  intervenors  did  not  appeal,  but  loDg  after- 
ward instituted  the  present  suit  against  Carlin  &  Leslie,  who  were  then 
absentees,  and  sequestered  the  delivery  bonds  executed  by  tho  plaintifis 
In  the  former  suits,  as  the  property  of  the  absent  defendants,  claiming 
to  have  a  priviloge  upoQ  said  bonds.  The  mere  statement  of  the  case 
shows  that  tho  plaintifb'  pretensions  are  unteaabl&  When  they  Inter- 
vened in  the  original  suits,  in  fact,  the  suits  did  not  exist,  having  been 
previously  settled  by  the  debtors.  Consequently,  the  bonds  given  by 
the  plaintifEs  for  tho  delivery  of  the  property  were  virtually  canceled  by 
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the  setUement,  and  the  deteudiuits  Cailin  &  LeeU«  have  no  right  or  title 
to  them. 

The  defeiidants,  being  obeenteee,  and  having  no  property  in  the  State, 
could  not  be  properly  Bued  here.  But  whether  they  oould  be  Bued  or 
mt,  obvlouBly  they  had  no  rights  in  the  forthcoming  b<»id8  aloreeaid, 
and  the  plainUffB  could  have  no  privil^e  upon  said  bonds,  and  no 
grounds  existed  for  a  aequestratlon.    The  case  in  9  An.  422  is  not  in 

PCNDt. 

It  is  therefore  ordered  tliat  the  judgment  of  the  lower  court  be 
^IBnned  with  costs  of  appeal 


ThOXAH  C.  AKDKBSOir,  ADIOKISTBArOK  AND  AOENT,  KT  AI.  VS.  BENJAIOH  A. 

Shtth,  AnmNiBTiuTOB. 

Fliintlffs  iDStituted  DroceedliuiB  to  compel  doFeodtint  to  iclve  oddiUoDBl  eeourlty  as 
■diiiinlatrat<ir  nf  the  estate  of  the  deceased,  whose  heirs  they  alluce  to  be,  because 
the  sureties  on  his  bond  had  become  Insolvent  snd  had  enjoined  him  from  act- 
lug  further  In  that  capftolty  until  bis  furnishlne  the  required  saeurlty.  The  In- 
janctloD  was  released  on  a  bond  of  three  thousand  dollars  by  tbeiudtce  who 
iwaed  It.    From  this  Interlocutory  order  plaintiff  has  appealed. 

The  motion  to  dismiss  the  appeal  because  the  value  of  the  Buooe-slon  Is  not  stated 
la  the  petltloD.  and.  because  there  is  nothiut  to  show  that  the  matter  In  dispate 
eieeeds  flve  hundred  dollars,  can  abt  prevail.  The  judse  Axed  the  injunction 
bond  at  three  thousaod  dollars.  This  le  eatlsfaotory  proor  that  the  matter  in 
dispute  must  exceed  Ave  bundred  dollars.  Besides.  apiicUants  havp  lilud  In  this 
eouit  an  afndavitshowlDR  that  the  value  of  the  Bucroasion  Is  largely  In  excess 
ol  that  sum. 

The  motion,  however,  todlamiss  the  appeal  because  the  order  appealed  (rom  oau 
not  work  an  irreparable  injury  to  appellants  ie  well  talien.  There  Is  nothioK  to 
show  that  the  value  of  the  auccesBlon  eKCeeda  the  amount  of  the  release  bond. 
ItwlUamply  protoet  appelisntafrom  loss  rosultinK  from  th«  release  of  the  in- 
ju  net  Ion. 

It  is  the  evident  interest  of  the  succesBioii  that  the  ndminlstrator  should  be  in  a 
pasitloD  to  diacharge  bis  duties  pendiur  the  litigation,  and  the  judge  a  uua  ex- 
ercised a  wise  dlscretioD  in  releaainff  on  bond  the  injunction  restraining  the 
performance  of  such  duties. 

APPEAL  from  the  Parish  Court,  parish  of  St.  Landry.     Gan-igues, 
J.    John  E.  King  &  B.  A.  Marid,  for  plabitiffs  and  appellants.    Kenry 
I-  Garland,  for  defendant  and  appellee. 

Wily,  J.  Flaintlfb,  ciaitnlng  to  be  heirs  of  the  succession  of  Theresa 
A  Hardy,  of  which  defendant  has  been  administrator  since  1861,  insti- 
tuted proceedings  to  compel,  him  to  give  additional  security,  the  sureties 
ua  his  bond  having  become  insolvent ;  they  also  enjoined  him  from  act- 
ing further  in  said  capacity  until  he  gives  the  rccjuired  security. 
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the  iD'TaU<lity  thereol  If  the  sale  b;  the  tax-eolleotor  waa  radictdlj 
defective,  as  alleged  by  plaintilt  the  deed  of  the  Auditor  did  not  give 
vitality  to  it  The  exceptloD  must  be  overruled  and  the  case  remanded 
tot  trial  on  the  merits. 

It  is  ^eretote  ordered  that  the  judgment  appealed  from  be  annulled, 
that  the  exception  be  dismissed,  and  the  cause  remanded  for  trial  on  the 
jnerite  according  to  law,  appellee  paying  costs  of  appeaL 


St.  GERMAni  tXD  Mabaist  vs.  DAitcouifr  liAHssY  and  Witk. 

,Tlie  prosarlptloD  at  one  year  1b  Dlaaded  aeoJoBt  the  plalntiffB'  aotlon  to  set  ulde  a 
dation  gn  paiement  and  ta  annul  a  judcmentin  favor  of  Che  wife  acalnst  the  hoa- 
band.  This  suit  having:  been  Inatltntad  on  the  seventh  of  Harob.tni,  tbeplea 
is  Kood  as  Co  the  dation  mpaf«in«ni.  vhloh  was  executed  on  the  fifteenth  of  Feb- 
ruary, ini.  but  was  untenable  as  to  the  judgment  which  was  obtained  on  the 
twenty-ninth  of  MoTamber.  1873. 

Article  1M3  of  the  Civil  Code  applies  exolusively  when  die  alleged  DollItT  is  an  un- 
due preteroDce  slvon  Co  one  creditor  over  another,  and  the  action  must  then  bn 
brought  within  a  year  from  the  contractor  judcment.  while  article  iwi  applies 
to  all  oontraots  or  judgments  by  which  creditors  are  Injured,  and  then  is  pre- 
scribed in  one  Tear,  to  date,  it  brought  by  a  creditor  indlvidoally.  from  his  jndg- 
menC  against  the  debtor:  and  If  by  the  syndic  or  repreaonCatlve  ot  credlton. 
'  from  hia  appointment.   In  this  esse  article  IVN  governs. 

The  position  assumed  by  the  plaintiffs  that  oertain  deductions  from  the  amoauts 
received  by  the  husband  on  account  of  his  wife  should  bo  msde.  because  they 
ware  tor  the  prioe  ot  slaves,  is  erroneous. 

APPEAL  from  the  Third  Judidal  I>iBtrict  Court,  parish  of  St  Haitiu. 
Train,  J.  Felix  Voorhies  dt  if.  Voorhies  for  plaintjfb  and  i^pel- 
lants.    L.  J.  Gary,  for  defendants  and  appellees. 

LucELUia,  G.  J.  This  1b  an  action  instituted  by  the  plalntiffe  agwist 
,  piB  defendants  to  set  aside  a  datum  en  pai^netU  from  the  husband  to 
the  vife,  and  to  annul  a  judgment  in  favor  of  the  wife  against  the  hus- 
band. 

The  presoriptjon  of  one  year  against  the  pl^ntlfb'  action  is  pleaded 

The  dotton  en  paiement  was  execut«d  on  the  flft«enUi  of  FebruaoV 
1872,  and  the  judgment  in  favor  of  the  wife  was  obtained  on  the  twenty- 
ninth  of  November,  1873.  This  suit  was  instituted  on  the  seventh  of 
Xarcfa,  1874,  more  than  one  year  after  the  dation  en  patenienl  and  leas 
than  one  year  after  the  rendition  of  the  wife's  judgment. 

The  plea  is,  therefore,  good  as  r^ards  the  daiion  en  paiemettt,  but  un- 
tenable aa  to  the  judgment 

Article  1987  of  the  Civil  Code  applies  exclusively  when  tiie  alleged 
nullity  is  an  undue  preference  given  to  one  creditor  over  another,  and 


r" 
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the  action  mnfit  then  be  brought  within  a  year  from  the  contract  oi 
jadgmeut,  while  article  1991  applies  to  all  contracts  or  judgments  bj 
which  creditors  are  injured,  and  thMi  the  aoUon  Is  prescribed  in  one 
year,  to  date,  if  brought  by  a  creditor  ludlviduall;,  from  his  Judgment 
against  the  debtor,  and  If  by  the  syndic  or  representadve  of  creditonf, 
from  hie  appointment    In  this  case  article  1991  governs. 

But  the  evidence  aatlBflee  us  that  the  wife's  judgment  1b  subfitantlaDT 
correct.  The  position  assumed  by  the  plaintifb  that  certain  deductloni 
from  the  amounts  reoeived  by  the  husband  on  account  of  his  wife  should 
be  made,  because  they  were  tor  the  price  of  slaves,  Is  erroneous.  5  An. 
668;  25  An.  287. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  of  the  lower 
-court  be  atOrmed  with  coats  of  appeal  ' 


No.  965. 
Thb  State  of  Louisiaka  vs.  Osoboe  Bobihson. 

The  ohjeotloQ  to  the  rallnx  ot  the  oourt  retuains  to  quaah  the  indictment  Hid  [>et-. 
mittliur  the  distrlot  Mtorner  to  ameud  it  bTlioaertlns  after  the  words  grnnd 
jurors  "  ot  the  parish  ot  Rapides,"  Is  not  well  tonnded._  This  ameodmeiit  was 
not  neoessarr.  and  thB  Indiotment  was  suBlcteiitlT  explicit  without  It.  beoause 
the  name  ot  the  parish  was  stated  la  a  previous  part  ot  the  Ipdlctmeut,  and  It 
need  aot  Ite  repeated  Id  everr  sentence  thereol. 

"Theothernbieotlon  relied  upon  Is  that  the  judtcH  uguo  refused  to  allow  a  witnaaa. 
who  had  Btnted  in  behalf  ot  the  State  anladmlssloa  ot  the  accused  to  Klve  all 
theoonversation  osaurrioR  atthe  time  ffben  oroea-eianilDed  bv  the  defendant's 
coansei.  The  detendAot  clearly  had  the  rlufht  to  draw  from  the  wltoesH  all  the 
eaavBrsatloD  oiaurrlag  at  the  time  ot  the  alleged  admission  made  by  him:  but 
be  has,  howeTsr.  no  caose  to  oomplalu.  because.  atUr  the  district  attorney  had 
obiected  and  the  oaurt  waacidled  to  rule  on  the  point,  the  billot  exception  shows 
the  distrlot  attorn^T  waived  his  objection,  and  the  counsel  tor  the  accused  waa 
reaoeated  to  interrogate  the  witness  as  dealred.  bat  he  refused  to  do  io.  and  de- 
dared  he  would  not  ezamine  the  wltneas  further  unless  the  point  was  ruled  on 
br  the  Judge.    There  was  no  oause  for  this  objection. 

APPEAL  from  the  Ninth  Judicial  District  Court,  pariah  of  BajddeB. 
Oreborn,  J.  K  G.  Hunter,  District  Attorney,  tor  plalntitt  and  ap- 
pellee.   Robert  P.  Hunter,  for  defendant  and  appellant. 

Wilt,  J.  Defendant,  who  was  convicted  ot  the  crime  ot  petty  lar- 
ceny and  sentmoed  to  the  PenitentJary  tor  one  year,  appeals  from  ^e 
Judgment  against  him. 

There  are  several  biils  of  exertions  In  the  transcript,  but  no  assign- 
ment ot  errors  and  no  argument,  written  or  oral.  We  will  notice  the 
objections  presented  in  the  bills  of  exceptions. 

The  first  is  to  the  rating  of  the  court  refusing  to  quash  the  indiobnbnt 
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andpercaitting  the  district  attorney  to  omeDd  it  by  iosertiiig  after  tlifi 
w<^rds  grand  Jurors  Uie  words  "  of  the  parish  tft  Rapides."  Tliis  am«id- 
ment  was  n,ot  neoess&ry,  and  the  indlctmeiit  was  suffidontly  explidt 
wlUiout  it,  because  the  name  of  the  parisb  was  stated  in  a  previous  port 
of  the  indictment,  and  it  need  not  be  repeated  in  every  sentence  thereof,. 

Tbe  next  objection  la  to  the  ruling  of  the  court  permitting  the  district 
attorney  to  a^  a  witness  "whether  or  not  he  bad  been  a  witness  In 
several  cases  at  the  last  term  of  tbe  district  court,"  the  d^endant's 
counsel  contending  that  this  interrogation  tended  to  discredit  said  wit- 
ness in  a  mode  not  provided  by  law.    This  objection  was  frivolous. 

The  objection  in  the  last  bill  of  exception  is  that  the  judge  refused  to 
allow  a  witness  wbo  had  stated  in  behalf  of  the  State  an  admission  of 
the  accused  to  give  all  the  conversation  occurring  at  the  time  when, 
cross-enamined  by  the  oounsel  of  defendant.  The  delendant  cleariy  bad 
the  right  to  draw  from  the  witness  all  the  converaatton  occurring  at  tbe 
time  of  the  alleged  admission  made  by  him ;  but  he  has  no  cause  to  com- 
plain, because,  after  the  district  attorney  had  objected,  and  the  court 
was  called  to  rule  on  the  point,  the  bill  of  exoeption  shows  the  district 
ottoniey  waived  his  objection,  and  the  counsel  for  the  accused  was  re- 
quested to  interrogate  the  witness  as  desired,  but  he  refused  to  do  so, 
and  declared  he  would  not  examine  the  witness  further  uolees  the  point 
was  ruled  on  by  ihe  Ju<l^    There  was  no  cause  for  this  objection. 

J^udgmeot  affirmed. 


State  of  Lovisiana  akd  PabisB  of  St.  Iiamdrt  Vs.  FEBoiNAm)  Wixoft. 

The  defendanC  was  condemned  by  H  judgment  at  a  justice  of  the  [leaoe  to  pnj  > 
flue  ot  twenty  dollars  and  costs  lor  refnalnK  to  work  on  Che  publlo  roiuls.  Exe- 
cution isBuod  tbereon.  and.  being  returned  nulla  bona,  he  was  indlrted  by  the 
Krandiurr.trledboloreaiiettyjnrT.toundsuilty.and  sentenced  lathe  district 
court  ta  ImDrlBoament  In  the  parish  jail  under  a  provision  of  the  BsTlsed  Stat- 
atee  and&n  ordluouoeot  the  polloe  j  ury  for  thirty  days.  From  this  jodsnent  he 
.  appealed. 

The  motion  to  dlemlss  this  appeal  must  prevail  on  the  plea  ot  want  of  jurlsdietfon 
as  It  Is  a  criminal  case  where  the  Duntshment  Is  ntt  deaUi.  imprisonment  at 
hard  labor,  or  a  fliieexoeedlnf[thr«ehnndred  dollars. 

That  thi,s  Iq  a  criminal  case  can  not  be  doubted.  There  was  an  Indictment  by  a 
Krand  jhry  and  a  v^rdtot  by  a  pett^  jury.  By  the  eoDStltaUon  this  ooart  has 
jurtedlotton  Inarlmlnal  eases  "on  quHBtlooaot  law. only,  whenever  the  pddIbIi-' 
ment  of  desth  or  1  m  prison  me  nt  at  hard  labor  or  sQne  excecdlnc  three  hundred 
dollars  Is  actuRlly  Imposed."   There  is  no  such  punlshmpnt  here. 

There  Is  no  force  In  theidlnKatlon  that,  becaoBo  theordlnimireotthepolloe  Jury  un- 
der which  tbe  defendant  iras  ooodemaed  by  the  justira  of  the  pface  to.pay  a  fine 
or  penalty,  tor  the  non-payment  of  whlcfl  ho  was  Indioted  and  sentenced  In  the 
district  oourt.  Is  attacked  as  unnonstltutlonal,  therefore  the  irase.  being  dual—' 
both  civil  Miij  criminal— is  appeaisbte,  ,     , 
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Tb«  talU07  of  thla  K0Bltlanl8tliat.it  the  ease  be  daaJ.the  onlr  brftneh  of  It  befcm 
Uiie  oourt  is  the  criminal  part— the  Indictment  uid  the  oonvlctlon  thereonder. . 
which  beaaD  where  the  dvll  part  ended— the  penaltr  or  Qae  In  money  impoaed  by 
the  juatice.  Thle  latc«r  part  ot  the  prooeedlojCH  asalnet  the  defendant  la  not  In 
this  caae.  uceptAH  this  cauae  lor  or  baala  of  the  prueeouUon.  and  aa  evldenoe 
upon  which  ODnvictlOD  la  foaadod.  This  court  can  not  revise  that  proceedlnii.  It 
notbelns  before  It;  nornutbii  oonrt  oooaider  it  In  dotermlnlns  the  quOBtlon 
ot  iuriedlcttoniot  tbe  branch  ot  the  pruooedioK  brouRht  up  on  appeaL 

If  ItbecOAOeded  that  the  clause  ol  the  ordinance  ot  the  police  jury  which  aathor- 
laad  tbe  detendaot  to  be  Sned  by  the  juatloe  of  the  peace  is  unoonstltutionaJ.  It 
wlllnot  give  tbla  court  jurisdiction  jnthe  criminal  proeeedtnn  In  whloh  he  was 
indicted,  convicted,  and  sentenced  to  ImpriBonmeot.  tiecause  the  Isanea  In  this 
lastprooeedliut alonecoi^rol the jQrisdlctioa tfaereol.  The IssuM  or  Qneetlons 
Id  oneoaae  do  notaftaet  jarladlotlon  ot  another,  XheoUoaeof  the  oonatltatloit 
Invoked  as  Blvlns  jurisdiction  In  this  instance  refers  to  civil  oases  only. 

APPEAL  from  Hie  Eighth  Judioitil  District  Court,  pariah  of  Bt.  Uutdiy. 
ffudepetk,  J.>  Ciiminal  caae.  Fen-eol  Perrodin,  District  AbtoniQj, 
and  John  N.  Ogden,  District  Attorney  pro  tern.,  for  plaintiff  and  appellee. 
Ketifieth  BoiUio,  tor  defendant  and  appellant. 

HovEU.,  J.  A  motion  is  mode  to  liiaminn  tUa  appeal  for  tliQ  want  of 
jmiadictioo,  aalt  ts  In  s  oriminql  case  whtH«  the  punishment  Is  not  deaUt, 
imprisoniqent  at  bard  labor,  or. a  One  exceeding  three  bondred  dfdl&n. 
The  defendant  was  .oondAnned  by  a  judgment  of  a  justice  of  the  peooe 
to  pay  a  flue  of  twenty  dollaiB  and  cost^  for  refusing  to  work  on.tbQ 
pvbiia  roads.  Execution  Issued  thereon,  and,  being  returned  ntiUa  bona, 
he  vaa  hidicted  by  thegrand  jury,  tried  before  a  petty  jury,  found  guilty, 
and  sentenced  in  the  district  oourt  to  imprisonment  tn  the  parish  jaiL  for 
thirty  day^  undei;  a  provision  of  tbe  Bevlsed  Statutes  and  an  ordinance 
of  Uie  police  jury.  From  the  judgment  Imposing  this  punishment  h^ 
hw  appealed. 

That  this  is  a  crimlital  proceeding  can  not  be  doubted.  An  indictment 
was  found  by  the  grand  jury  against  the  defendant,  and,  upon  trial,  the 
foUowing  yetdiot  was  found  by  the  petit  jury :  "  We,  th9  jury,  find  tija 
prisoner  at  the  bar  guilty  In  manner  and  form  as  charged  against  blw  Iq 
the  bUl  of  indictment  filed  against  bim.*? 

It  is  only  on  criminal  charges  that'  the  grand  jury  can  .find  an  indioti 
meat,  and  only  of  a  crime  or  offense  can  a  person  be  found  guilty,  when 
so  Indicted.  By  tbe  constitution  this  court  has  jurisdiction  in  criminal 
cases  "on  questions  of  law  only,  whenever  the  punishment  ot  deatb,  o;: 
imprisonment  at  hard  labor,  or  a  fine  exceeding  three  hundred  dollars  Ici 
adually  imposed."  No  such  punishment  is  imposed  bera  The  only 
punishment  imposed  In  this  proceeding  is  imprisonment  lathe  parish  jail 
for  thirty  days,  and  hmce  we  have  no  jurisdiction  under  tbe  above  pro- 
Tision  of  tbe  constitution. 

It  Is  contended,  however,  that  jurisdiction  Is  conferred  in  tbe  preceding 
duue  of  the  same  article  of  the  constitution,  to  wit:  "  To  all  cases  In 
whidi  tbe  constitutionality  or  legality  ot  any  tax,  toll,  or  impost  of  aD)[ 
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Hnd  or  nature  whatsoever,  or  any  fine,  forfeiture,  or  penalty  imposed  by 
a  municipal  corporation  shall  be  In  contestation,  whatever  may  be  the 
amount  thereof,"  and  (it  is  said)  because  the  ordinance  of  the  police  jury 
under  which  the  defendant  was  condemned  by  the  Justice  of  tno  peace  to 
pay  a  fine  or  p^ial^,  and  for  the  non-payment  of  that  penalty  he  wm 
indicted  and  sentenced  la  the  district  court,  Is  attacked  as  unconsthu- 
Ijonal,  thvretoTQ,  the  caae  being  dual  in  Ita  nature  (botli  dvU  and  criminal), 
is  applicable.  The  fallacy  of  this  position  Is,  that  If  the  case  be  dul, 
the  only  branch  of  it  before  us  Is  the  criminal  part — the  Indictmeot  Bad 
the  oonvlctjon  thereunder,  which  began  where  the  civil  part  ended— 41m 
penalty  or  fine  in  money  imposed  by  the  justice  of  the  peace.  This  lat- 
ter part  of  the  proceedings  against  defendant  Is  not  In  this  esse,  eimpt 
aa  tlie  cause  for  or  basis  of  the  prosecution  and  as  evidence  upon  whkli 
conviction  Is  founded.  We  can  not  revise  that  proceeding.  It  not  being 
before  us;  nor  can  we  consider  it  in  determining  the  question  of  iurisdlo- 
tion  of  the  branch  of  the  proceeding  brought  up  on  appeal.  It  it  be  eon- 
ceded  that  the  olause  of  the  ordinance  of  the  police  Jury  which  author- 
ised the  d^endant  to  be  fined  by  the  Justice  of  the  peace  is  unoonsdto* 
tiona].  It  will  not  give  this  court  Jurisdiction  in  the  criminal  proceeding. 
In  which  he  was  indicted,  convicted,  and  sentenced  to  imprisonment,  be- 
cause the  issues  In  this  last  proceeding  alone  control  the  jurisdicUMi 
thereof.  The  issues  or  questions  In  one  case  do  not  affect  the  Jurlsdlc- 
tion  of  another.  The  clause  of  the  consUtutlon  Invoked  as  giving  Juito- 
dloUon  of  this  case  refers  to  civil  cases  only.  This  Is  ertdent  from  tts 
terms  and  from  its  Juxtapositioa  with  the  other.  All  the  olausea  of  arU- 
ole  seventy-four  on  this  subject,  except  the  lost,  relate  to  the  dvll  Juris- 
diction of  this  tribune.  It  says  "the  Jurisdiction  shall  extend  to  aU 
aues  where  the  matter  In  dispute  shall  exceed  five  hundred  dollais,  and 
to  oil  COMB  in  which  the  constitutionality  or  legality  of  any  tax,  toll,  or 
Impost  of  any  kind  or  nature  whatsoever,  or  any  fine,  forfeiture,  or  pen- 
alty Imposed  by  a  municipal  corporation  shall  be  in  contestation,  what- 
ever may  be  the  amount  thereof,  and  in  such  cases  the  appeal  shaU  be 
direct  from  the  court  in  which  the  case  originated  to  the  Supreme  Court" 
Now,  if  the  last  class  of  cases  here  mentioned  was  intended  to  embrace 
other  than  purely  civil  cases,  the  subsequent  and  last  clause  would  have 
been  unnecessary,  or  very  difTerent  in  its  constructlott.  But  the  subject 
of  appellate  Jurisdiction  was  not  exhausted;  all  the  cases  In  whlcii  ap- 
peals were  to  be  had  were  not  disposed  of  by  this  portion  of  the  artMe, 
and  it  was  added,  with  marked  distinction,  "  and  in  criminal  cases,  (m 
questions  of  law  only,  whenever  the  punishment  of  death,  or  imprison- 
ment at  hard  labor,  or  a  fine  exceeding  three  hundred  dollars  is  aotuaJly 
imposed."  In  this  clause  is  embraced  all  the  criminal  Jurisdiction  con- 
ferred onthla  court    The  expression  "and  in  criminal  eases,"  as  It  la 
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UMd  here.  Is  in  ooDtradistlnctlon  wUh  the  preceding  clauBes,  which  con- 
ferred jurisdiction  in  a)l  casee  Involving  money  or  value. 

In  the  fltst  part  of  the  article  it  ia  extended  to  all  cases  over  five  hun- 
dred dollais,  and  to  tdl  cases  involving  the  oonstitutlonalitr  or  legality  of 
any  tax,  toll,  or  impost,  or  of  any  fine,  forfeiture,  or  penalty  imposed  by 
a  munldpel  corporation,  and  yet  It  was  deemed  neoeesary  to  define  the 
sppdlste  Jnrisdictton  in  criminal  cases,  and  the  language  used  confines 
it  to  very  narrow  llmlta,  which  do  not  Include  or  embrace  this  case.  We, 
have  c»ily  such  jurisdiction  as  is  expreeely  conferred. 

We  are  very  clear  In  our  conviction  that  we  have  no  jurisdiction  of 
tbis  appeal. 

It  is  therefore  ordered  that  this  appeal  be  dismissed  with  coats. 


State  <ar  Louisiana  vs.  Alsxis  FbugB. 

11 

Tha  accDBed.  In  support  ot  t,  motloD  tor  a  new  triaJ,  offered  one  ol  the  iurore  who  _ 
Mt  OB  the  trial  of  his  oase  u  a  witneae  to  prove  that,  after  the  jutr  had  reoef ved 
tbe  charge  of  the  judse  and  had  retired  for  oonsultotlon.  ther  were  divided  In 
their  opinion  as  to  the  verdict  to  .be  rendered,  and  that  it  WRs  then  and  there 
urged  upon  the  juryroen  unwllliaK  to  oonvlot  by  thoee  who  were  Id  tavor  ot 
■wnvlctlon  that  the  accused  had  no  defense  beoaase  bis  oonnsel  bad  aabmlUed 
his  case  to  the  jury  wltbout  ancnmenC,  and  that  this  testlmonr  was  offered  to 
show  that  the  juft  did  nat  comftto  ttielr  verdlet  br  oonslderlntt  the  law  and  evl- 
deaoe.    The  Introduotlon  of  thla  evidenoe  was  properly  rojootod  by  the  oourt. 

Toablllolexoeptionloundedontbealleffatlonof  misoonductonthepartofoneofthe 
JDrorsand  separation  of  the  jury  before  rendition  ot  their  verdict,  the  judee  a  ouv 
apuendedthe  toUowluK:  "The  jnror.  without  permission  of  theoonrt  or  consent 
of  the  aoooBed.  left  bis  eeat  In  the  jury-box  and  advanced  to  where  the  dlstrloc 
attorney  was  alttlns  and  whispered  Bomethins  In  his  ear.  The  district  attorney 
made  no  reply,  but  merely  shook  his  bead :  whereupon  the  juryman  Immedi- 
ately returned  to  his  eeat.  All  this  ooourred  in  open  court,  in  pnwenae  of  the 
accused,  thooffloersot  the  court,  counsel  ot  the  aooused.  and  the  other  j  urymen." 
The  eourt  a  nua  was  ol  the  opinion :  "  There  was  neither  a  separation  ol  the 
jury  nor  rolscDnduct  on  their  part,  and  that  the  verdlet  ot  the  jury  was  ntrlctly 
in  aceordaoce  with  the  law  and  the  evidenoe."   This  ruling  Is  correct 

APPEAL  from  the  Eighth  Judicial  District  Court,  parish  of  St  Landry. 
Hudspeth,  J.  Criminal  ease.  Ferreol  Ferrodin,  District  Attorney; 
tOT  pli^ntiff  and  appellee.  Lewis  <6  Brother,  for  defendant  and  appel- 
lant 

TujAFKRRa,  J.    The  defendant  was  convicted  ot  the  crime  of  rape  and 
sentenced  to  the  Penitentiary  during  life.    He  appeals  from  the  s«i- 
tenca 
The  record  contains  three  bills  ot  exceptions,  embodying  the  r 
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stated  by  defeqdant  why  h«  should  be  allowod  a  new  trial,  which  was  re- 
fused: 

First— The  accused,  Id  support  of  bis  moUoQ  for  a  uew  trial,  oO^vd 
one  Alexandre  Leploe,  one  of  the  Jurors  wl^o  sat  on  the  trial  of  the  case, 
as  a  witnese  to  prove  that  after  the  Jury  had  received  the  chars^  ot  the 
judge  and  bad  retirctd  for  oonsultation  the  jury  was  divided  In  their 
opinion  as  to  Die  verdict  to  be  rendered,  and  that  It  was  then  and  there 
ui^ed  upon  the  jurymen  unwilling  to  convict  by  those  who  were  in  favor 
of  conviction  that  the  accused  had  no  defense  because  his  oouusel  had 
subniltted  his caaeto  the  Jury  Without ai^iiment,  andthat thje  tastimony 
was  offered  to  show  that  the  jury  did  not  come  to  their  verdict  by  oon- 
sidering  the  law  and  the  evidence. 

The  introduction  of  this  evidence  was  objected  to  by  the  district  at- 
torney and  rejected  by  the  Judge.  The  tesUmony  was  uttariy  inadmiS' 
slble,  and  was  property  refused  by  the  court. 

Second — That  upon  tile  impaneilDg  of  the  juiy,  and  before  readition 
of  tb^  judgment,  there  was  misconduct  on  the  part  of  one  of  the  jurors 
In  this,  and  a  separationof  the  jury  in  this,  viz.:  that  the  juror,  after  the 
jury  had  been  impaneled  and  sworn,  and  while  they  were  yet  in  the  jury- 
box,  left  bis  seat  and  held-  a  whispered  conversation  with  the  district 
attorney. 

The  court  overruled  this  objection,  and  upended  to  the  bill  of  excep- 
tions  the  foUowii^:  "The  juror,  without  pennlaslon  of  the  court  or  oon- 
sent  of  the  accused,  left  bis  seat  in  the  juiy-box  and  advanced  to  where 
the  district  attorney  was  sitting  and  whispered  something  in  his  ear. 
The  district  attorney  made  no  answer,  but  merely  shook  his  head, 
whereupon  the  Juryman  Immedlat^y  returned  to  his  seat  All  this  oc- 
curred In  open  court.  In  presence  of  the  accused,  the  olBcera  of  the  court, 
counsel  of  the  accused,  and  the  other  Jurymen."  The  court  was  of  the 
o|rinion  "  there  was  neither  a  separation  of  the  jury  nor  misconduct  on 
their  part,  and  that  the  verdict  of  the  Jury  was  strictly  In  accordance 
with  the  law  and  the  evidence."  The  rufing  of  the  Judge  we  think  oor- 
rect. 

Third — The  district  attorney  olf^red  the  evidence  of  himself  and  the 
juror  whose  act  was  complained  of  to  establish  what  it  was  that  passed 
at  the  time  the  juror  whj^ered  in  the  ear  of  the  district  attorney,  uid 
to  explain  It.  Objections  were  made  to  the  oompetenty  of  these  wit- 
nesses. 

The  court  oveirulod  the  objections  for  the  leeson  that  "  it  is  well  esr- 
tabUsbed  that  howevM  Improper  the  conduct  of  the  juror  may  have  been, 
yet  if  it  does  not  appear  ttmt  it  was  occasioned  by  the  prevailing  party 
or  any  one  else  in  his  belialf,  if  it  does  not  Indicate  an  improper  bias 
upon  the  Juror's  mind,  antl  the  court  can  not  see  that  it  either  bad,  or 
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wl^  hare  bad,  an  ^ect  ttofitvoiable  to  the  party  moving  for  a  new 
trill,  the  yerdict  ought  not  to  be  set  aside."  Arobbold'a  Criminal  Prao- 
tke  and  Pleadings  voL  1,  page  63S.    We  see  no  error  in  this  ruling. 

The  defense  we  regard  as  having  no  force. 

It  is  therefore  ordered  that  the  judgmont  appealed  fronj  be  afOrmed 
wtth  costs. 


.  Susan  C.  Fu.fbei  vs.  At.  T.  Qobct,  Shebift,  et  al. 

tn  bar  [>etltton  of  iojanctlon  the  plaintiff  allesea  that  shs  Is  a  moTigage  creditor 
wUb  TiMulor^  nrlTllstce  npoa  the  property  selBBd  for  tM.aM,  with  Intsreot.  eto. ; 
thU  the  property  had  been  seized  and  taken  posaesslon  ol  by  the  sheriff  under 
aiBciitory  process  Issued  under  her  debts:  that  while  the  property  was  under 
harMUHrekaoidproailse  was  made  with  her  debtor.  D.  B.^nn, by  wblch  he 
CnDslerred  to  her  the  property  lor  the  unpaid  prioe,  subject  to  the  rltcht  at  tSt 
damptloD  which  he  reserved:  and  th»t  the  act  was  duly  recorded:  she  allesee 
IhU  the  jndKiD^nta  obtained  In  the  pariab  court  at  St.  Hary.  Inf'dlstlnct' suite; 
■mtim  her  debtor,  D,  B.  Pann.  by  oertalb  laborers  tor  lumi  under  Ave  hnndred 
dollars,  but  smountlwc  In  the  HsKreaata  to  several  tbouaand,  are  null  and  void 
Irsm  Uie  waht  6t  oitatlon.  etc  The  delendants  objected  to  the  jurlsdMlon  ot 
tke  district  Muit  which  had  laaued  pialntUFa  injunction,  and  the  exoeption  waa 


The  diitrlet  court  clearly  had  jurisdiction  ot  this  case.  The  property  was  under 
nliure  under  the  order  of  seisure  and  sale  obtained  by  ptaintlfT  iMfore  thesele- 
omof  delendanta.  'Thq<iittt(in«npaimw>nl  with  (be  resolutory  oonditlon  vested 
the  title  In  plaintiff,  and  she  had  the'rlKtit  to  enj6ln  the  sale  thereof  under  de- 
fendant's judKTnentB  and  where  judgments  are  opposed  to  their  holders ;  the 
nalllly  thereof  may  be  shoWD  In  any  court.  Ths  parish  eourt  oouid  not  hAvs 
'  i>iBBe4  upon  the  <iuesttons  raised  by  the  petition  ot  injunction  tor  want  ot  JU; 
rftdlctlon  rottone  materia.   The  case  is  remanded.  ' 

APPEAL  from  the  Third  Judicial  District  Court,  parish  of  SL  Ifaiy, 
Ihiirt,  J..     Fred.  Oatee,  for  pl^ntift  and  appellant.     J).  Cajfery,  fo^ 
d^endanta  and  appellees. 

LupELiNQ,  C.  J.  On  the  nineteenth  of  September,  1873,  executor]^  pro: 
MBaisBued  on  two  mortgage  not«e  of  923,333  33,  in  favor  of  J,  B.  Harsh, 
eiecator,and  S.C.  Gates  (Widow  Palfrey),  and  the  Bioohoc  plaatatioa 
ma  sdzed  on  the  third  of  January,  1874.  On  the  tenth  of  November, 
]a73,  an  agreement  was  entered  into  between  Mrs.  Palfrey,  acting  for 
berwU  and  as  tutrix  of  her  children  and  D.  B.  Penn,  by  which  the  psy- 
mait  of  said  notes  was  prolonged  from  year  to  year  on  condition  that 
Ihe  mf^ker,  D.  B.  Penn,  should  pay,  on  or  before  the  fifteenth  of  Jaiiuary, 
1871,  the  in^rest,  so  as  to  reduce  the  whole  debt  to  fifty  thousand  dollar^ 
at  Quit  date,  which  was  to  bear  interest  at  eight  per  cent  per  annum, 
payable  inJanuary  and  July  of  each  year,  and  the  principal  thus  flxei^ 
V*  be  reduced  by  the  payment  of  a^  annual  Installment  of  at  least  five 


MO  SU^tEUB  OOUBT  OF  LOITiaZANA, 

aaun  O.  Paltrer  vs.  Oordr. 

thousand  dollaiB,  oommendng  on  the  flrst  of  Uarch,  1B7&,  and  It  ma 
further  stipulated  that  this  agreement  iras  not  to  affect  or  change  the 
rights  of  the  pardea  as  they  then  exlated. 

Oq  the  sixteenth  of  January,  1874,  the  same  parties  entered  Into  an- 
other agreement  by  notarial  act,  duly  recorded  In  the  parish  c4  SLMaiy, 
in  which  it  is  re<dted  that  the  Rlcohoc  plantation  was  purchased  by  D.  Bi 
Penn  from  the  said  Hra.  Palfrey,  widow  and  tutrix,  and  that  tbe  price 
represented  by  the  notes  on  which  executory  process  had  be^i  issued 
was  unpaid,  and,  referring  to  the  agreement  above  mentioned,  it  was 
stipulated  that  the  said  plantation  and  appurtenasoes  then  mider  seisnre 
as  aforesaid  should  be  turned  over  and  delivered  unto  the  said  His. 
Palfrey,  "  who  is  to  have  the  entire  management  and  control  of  the 
same  unli^  the  fifteenth  of  January,  1S75,  to  be  run  and  all  expenses  paid 
oat  of  crops,  the  surplus,  if  any,  after  paying  neoessary  expenses,  to  be 
credited  on  the  debts  evidenced  by  the  notes  aforeeald.  Any  debts  now 
due  by  D.  B,  Penn  which  the  said  Mrs.  Palfrey  may  be  OMnpetled  to  pay 
shall  be  charged  In  the  expense  account  and  be  a  deUt  by  said  Peon.  An 
aooeptanoe  ot  three  thousand  five  hundred  dollars,  due  November  1,  IflTA. 
stiall  be  given  by  said  Penn,  and  all  disoounts  submitted  to  for  the  pur- 
pose of  reducing  the  same  to  -cash  shall  be  charged  to  and  borne  by  tbe 
said  Penn.  The  property  thus  turned  over  shall  remain  In  the  posses- 
sion of  Ura.  Palfrey  untU  a  full  oomplianoe  be  made  with  the  terms  ot 
the  agreement  above  r^erred  to.  dated  tlje  tenth  of  November,  1873,  ami 
tbe  said  agreement  shall  remain  In  fall  force  uid  effect,  except  that  the 
present  agreement  In  the  nature  of  a  compromise  is  to  be  Indorsed  on 
the  original  of  said  agreement  of  the  tenth  of  November,  1873,  as  a 
compliance  with  the  terms  stipulated  for  1874.  And  in  case  on  the  St- 
teenUt  of  January,  187S,  the  said  Penn  finds  it  Impossible  to  comply  with 
the  stipulations  ot  sidd  agreement  of  November  10, 1873,  then  and  In 
that  case  he  hereby  binds  himself  to  retrocede  the  said  plantation  with 
Its  fixtures  and  appurtenaDces  for  the  amount  of  the  debt.  The  non- 
oomt^iance  by  the  fifteenth  of  January,  187&,  with  the  terms  of  the  agree- 
ment of  1878  shall  be  taken  as  a  default,  and  no  other  putting  in  defsott 
Shan  be  necessary.  The  right  to  redeem  and  recover  poeseesion  of  said 
plantation  and  appurtenances  during  tbe  year  1874  is  reserved  and  con- 
ceded to  the  said  Penn  upon  his  complying  irith  the  terms  of  the  agree- 
m«it  of  1873,  he  taking  tbe  plantation  in  the  condition  it  may  be,"  etc 
A  large  number  ot  judgments  for  sums  under  five  hundred  dollars  was 
obt^ned  by  the  It^wreis  and  executions  were  Issued  and  seizures  made 
ot  mules,  funtlture,  Implements,  and  crops  on  Kcohoo  plantation.  Pro- 
vl^onal  seizures  bad  been  previously  made  on  the  twenty-nlnUi  of  Jan- 
uary, 1874. 

In  her  petition  and  inJuDctloD  the  plaintiff  alleges  that  she  Is  a  mort< 
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gugo  creditor  with  vendor's  privilege  upoa  the  property  eelzed  tor  $46,- 
CG6  66,  with  ^ht  per  oent  interest  bom  the  twmtieth  of  October,  1869 ; 
that  the  property  h&d  been  seized  and  taken  posseesion  of  by  the  sheriff 
mder  executory  prooeea  issned  under  her  debts ;  that  while  the  property 
ms  under  her  a^ore,  a  compromise  was  made  with  her  debtor  by  which 
he  traosterred  to  her  the  property  for  the  unp^d  price,  subject  to  his 
Tight  of  redemption,  tiie  snbetaooe  of  which  act  bae  been  already  stated, 
sod  that  eaid  act  was  duly  recorded.  She  avers  that  the  value  of  the 
property  edzed  under  each  and  every  one  of  the  separate  executions 
exceeds  in  value  dght  thousand  dollars ;  and  she  attacks  the  vaUdity  of 
the  several  judgments  obtained  in  the  parish  court  on  the  ground  that 
they  are  absolute  nullities  for  want  of  citations,  etc.  She  further  allegee 
tbat  by  law  the  privilege  of  the  laborers  Is  confined  to  the  crop  of  1873, 
nhioh  was  sold  by  the  debtor  Penn  before  the  seizures,  through  their 
negl^enoe,  laches,  or  with  their  consent,  and  that  they  have  no  privU^e 
on  the  property  s^zed. 

The  district  court  clearly  had  jurisdiction  of  this  case.  The  property 
was  under  seizure  under  the  order  of  seizure  and  sale  before  the  seizures 
ol  defendants ;  the  dalwti  en  paiement,  with  the  resolutory  oondiUon, 
Tested  the  title  in  the  plaintiff,  and  she  had  a  right  to  enjoin  the  sale 
tlmeol  under  defendants'  judgments  it  her  allegations  be  true :  and 
vhen  judgments  are  opposed  to  third  holders  they  may  show  io  any 
oourt  their  nullity.  The  parish  court  oould  not  have  passed  upon  the 
qneetions  raised  by  the  petition  of  injunction  for  want  ot  jurisdiction 
ra^one  materUs. 

it  is  therefore  ordered  thatthe.judgm«itson  the  exceptions,  which 
dismlBsed  the  suit,  be  overruled,  and  tbat  the  case  bo  ren^anded  to  the 
court  a  qua  to  be  proceeded  with  id  accordance  with  the  views  herein 
expressed,  and  that  the  appellees  pay  oosts  of  appeal 
Behearing  refused. 


Daniel  McDaniel  vs.  Domisique  Laianse  et  al. 

OndiBtwantlethot  February.  1807.  Fontenot  soli!  to  Barlow  the  prouerty  covered  by 
UiB  mortgage  in  auestion  in  tbis  ^ult.  This  act  was  not  reTOrded  till  tho  thir- 
teenth ot  September.  IBss. 

On  (be  lourtti  o(  November,  18E7.  Barlov  oxchaDead  the  protierty  toi  another 
piece  ot  property  with  UcSanlel,  who  was  a  wltneae  to  tho  act  of  sale  Irom  Fon- 
tenot  to  Bnrlow.  io  which  the  jaoTteoKo  waa  rreated  on  the  property. 

On  the  seventh  day  ol  February,  lasfl,  MoDanl el  tranHterred  two  undivided  thirds  of 
this  property  to  Bead  and  Fontenot.  Thus,  it  is  evident  that  when  McDanlei 
alienated  tbe  property  the  mortsHeo  had  been  duly  recorded  and  bound  his 
ttanaterees.  But  HcDaaic!  was  awitness  to  the  act  ot  mortgage,  and  therefore  a 
Pfiu  to  the  act.  and  registry  was  not  necessary  to  bind  him. 


SUI^tEUE  COUET  OP  LOUISIANA, 


HoDanlelTB-XaUoDe 


Article  SU4  of  the  CiTil  Oodeoreates  no  ezceptloD  In  thiB  matter.  Aittole  SHI  dMdarM: 
"  But  these  morUcoKSs  iua  odIt  allowed  to  iireiDdlae  third  [lenHM*  wbxai  ther 
have  been  publioly  Insoribed  In  records  kept  tor  that  pnriioBe."  etc 

Article  B3iS  d«tlneB  who  the  third  parties  referred  Co  are ;  and  article  33U  deelfLrce: 
"  ConBCQaentlr  neither  the  oontraotlDK  putles,  nor  their  heln,  northoaa  lAo 
vers  vitaewes  to  the  act  by  trhlcb  the  mortcase  was  stipulated  o«n  take  adraa- 
ta«e  of  the  non-lnsorlptlon  of  the  mortcsKe."  Thoa  they  are  aftected  by  the 
mortwe,  notwIthstandioK  Its  Aon -Inscription,  not  beomse  at  their  knoidedRC 
of  Its  exlstenoe.  m  assumed  by  defendants  in  thia  eaoe,  bnt  beoanse  they  are  not 
third  partlcis. 

The  transtereeB  of  HcDaniel.  In  eiamlnlhc  the  chain  of  title  to  htm,  most  luyesera 
that  he  was  a  wltnses  to  the  act  of  moncase,  whicA  waa  dni/  recorded  vben  they 
acquired  title  [rom  hlni :  and  all  persons  are  presumed  to  Itnow  ttie  law. 

It  In  impoealble  to  Bee  why  a  third  poBBCseor  of  morttfseed  property  siioiild  not 
plead  prescription  aKalnat  th«  niortxaire  note,  aithbosh  s  judgmeiit  has  bean 
rendered  on  the  note  aicalnBt  the  debtor.  He  was  Oa  party  to  the  auit.  and  bis 
rights  were  not  afTected  by  the  iudtcment. 

It  the  mortjcaee  note  was  preHcrlt>ed  when  the  suit  aKalnst  the  delttorwaiiDBtltaled. 
the  mort«aKe  waa  dead :  for  the  accessory  obliKatiOD  perishes  with  the  prtscrlp- 
tion  of  the  principal  obllKatioD,  and  It  was  not  In  the  power  ot  the  debtor  or  of 
the  court  to  revive  the  mortKogn  affecting  property  in  the  hands  ol  third  per- 

The  nets  interruptluft  prescription  which  plalntUt  offered  to  prom  liy  pwol  mre 
not  done  by  the  deceased  detttor.  but  by  his  administrator  after  his  death,  and 
the  rule  ot  law  Invoked  was  Inapplicable.  Theretoro  the  jadse  a  «m>  errad  ta 
rejeotinti  the  evidence. 

APPEAL  from  the  Eighth  Judicial  District  Court,  parish  of  St  Landry. 
Laurent  Dupre,  Acting  Judge.  J.  jtf.  Moore,  for  plfdntUf  and  appe- 
lant. Henry  L.  Garland,  for  defendaQt  and  appellant.  Jfortel  &  Bad- 
apeOt  and  Lerois  &  Bro.,  tor  warrantora. 

LuDEUNe,  G.  J.  This  Is  an  hypothecary  action  to  enforce  payment  ot 
a  mortgage  note  executed  by  J.  B.  A.  Fontenot  for  a  portion  ot  the  price 
ot  the  property  a  part  of  wbkh  Is  now  In  tbe  possession  of  the  defend- 
ants,  Dominique  Lalanne  and  Etlenne  Forest  Etienne  Forest  Sled  for 
answer  a  general  denial,  and  called  Theodule  Fontenot  and  the  estate  ot 
Bartow  in  warranty,  to  defend  this  suit 

The  answer  of  Lalanne  Is  a  general  denial  and  a  call  in  Tarranty  ot 
his  vendor,  David  Morgan,  and  of  John  Beid  and  Theodule  Fontenot; 
Moi^an's  vendors.  The  demand  tor  a  money  judgment  against  tbe  war- 
rantors was  reserved. 

Beujamin  Woodworth  and  wife,  representing  David  Morgan's  estate, 
Theodule  Fontenot,  John  Beed,  and  Blisha  Andrus,  administrator  ot  the 
estate  of  John  S.  Barlow,  deceased,  answered  the  case  in  wanan^ 
and  denied  all  the  all^^tions  ot  the  plaintiff's  petition.  Subsequntly, 
the  prescription  of  five  and  ten  years  ngainst  the  pI^ntifTs  demands  was 
pleaded. 
*    The  lower  oourt  sustained  this  plea  and  dismissed  the  suit 

On  the  twentieth  of  February,  1857,  Jean  B.  Font«iot  sold  to  John  8. 
Barlow  the  property  covered  by  the  mortgage  In  question.  This  act  was 
not  recordedtiii  t#ie  thirteenth  of  September,  1868. 
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On  the  fourth  of  KoT^nber,  1857,  Bariow  excbaaged  the  property  for 
another  iriece  of.  property  with  HcDaniel,  who  was  a  witness  to  tiie  oot 
of  sale  to  Barlow  In  which  the  mortgage  waa  created  on  the  property. 
On  the  Bcventh  day  of  February,  1869,  UcDanlel  transferred  two  un- 
divided thirds  of  this  property  to  Beed  and  Fontenot  Thus  It  Is  evl- 
dent  tliat  when  McDonlel  alienated  the  propen^,  the  mortgage  had 
been  duly  recorded  and  bound  his  transferees. 

KcDanjel  was  a  witness  to  the  act  of  mortgage,  and,  therefore,  a  parly 
to  the  act.  C.  C.  3342, 3343,  and  3S44.  And  registry  was  not  necessary 
to  bind  him. 

But  the  defendants  say  ttiat  the  exception  to  the  rule  that  registry  Is 
-necessary  to  affect  third  parties,  created  by  article  8344  C.  C,  can  not  be 
extended.  We  do  not  believe  that  article  8844  creates  any  exception. 
Article  8842  declares :  "  But  these  mortgagee  are  only  allowed  to  pre- 
.]udlce  third  pers(m8  when  they  have  been  publicly  Inscribed  on  records 
k^  for  that  purpose,  and  in  the  manner  hereinafter  directed."  Article 
3343  deflnee  who  the  third  persons  referred  to  in  article  3342  are,  and 
srtide8344  dedares:  "Consequently,  ndther  the  contracting  parties, 
nor  their  heirs,  nor  those  who  were  witnesses  to  the  act  by  which  the 
mortgage  was  stipulated,  can  take  advantage  of  the  non-Inscription  of 
the  mortgage." 

They  are  affected  by  the  mortgage,  notwithstanding  its  non-inscrip- 
tion, not  because  of  their  knowledge  of  its  existence,  as  assumed  by  de- 
fendants, bnt  because  they  are  not  third  partieB.  And  the  tnusfereee  of 
HcDaniel,  in  examining  the  ch^n  of  title  to  him,  must  have  seen  that  he 
WHS  a  witness  to  the  act  of  mortgage,  wtiich  was  duly  recorded  when 
they  acquired  title  from  him,  and  all  persons  are  presumed  to  know 
Ihelaw. 

Another  question  to  be  decided  is,  can  a  third  possessor  of  mortgaged 
Iproperty  plead  prescription  against  the  note,  although  a  judgment  has 
been  rendered  on  the  note  against  the  debtor? 

We  are  unable  to  perceive  why  he  should  not  be  allowed  to  plead  pre- 
scription in  such  a  case.  He  was  no  party  to  the  suit,  and  liis  rights 
were  not  affected  by  the  judgment  If  the  not«  wer*  prescribed  when 
the  suit  against  the  debtor  was  Instituted,  tho  mortgage  was  dead,  for 
the  accessory  obligation  perished  with  the  prescription  of  the  principal 
■obligation,  and  it  was  not  In  the  power  of  the  debtor,  or  of  the  court,  to 
revive  the  mortgage  affecting  property  in  the  hands  of  third  persons. 
Beeides,  the  textual  provisions  of  the  court  declare  that :  "  Creditois 
and  oH  oWier  persona  who  may  have  on  Interest  in  the  acquiring  of  an 
estate,  or  the  extinguishment  of  an  obligaiion  by  preacription,  shall  have 
^  right  to  plead  it,  even  in  case  the  person  clalmlDg  such  estate,  or  bound 
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b7  such  obllgatioii,  should  renounoe  sucii  right  of  prescription."  C.  C. 
»66. 

The  case  In  13  An.  205,  cited,  is  not  in  point,  and  what  was  said  on  Uda 
subject  in  the  case  in  2  An.  p.  367,  King  vs.  Hickey,  is  not  approved. 
See  8  Ad.  501;  16  An.  316;  C  a  3466. 

The  note  vos  due  on  the  tist  of  January,  18G9,  and  the  suit  woe  iuBti- 
tuted  on  the  tenth  of  December,  1866.  It  was  preeoiibed,  unless  the  cur- 
rent of  preecriptioa  bad  been  Interrupted.  This  the  plaintiff  offered  to 
prove,  but  he  was  not  allowed  to  do  bo.  The  plaintiff  offered  to  prove 
by  parol  that  payments  had  been  made  on  the  note  by  the  administrator 
of  the  deceased  debtor,  which  was  objected  to  on  the  ground  that  it  «bs 
inadmissible  to  prove  an  interruption  of  preecrlptloii  of  a  debt  of  a  desd 
person  by  parol 

The  court  a  qua  erred. 

The  acts  interrupting  prescripUon,  which  plaintiff  offered  to  proxii, 
were  not  done  by  the  deceased  debtor,  but  by  his  administmtor  alter 
his  death,  and  the  rule  of  law  invoked  was  inapplicable.  R.  8.,  section 
1442. 

It  is  therefore  ordered  that  the  judgment  of  the  lower  court  be  re- 
versed, and  that  the  case  be  remanded  to  be  proceeded  with  according 
to  the  views  herein  expressed,  and  that  appellees  pay  costs  of  suit 


J.  M.  Lafe\-re  vs.  W.  F.  Weeks  bt  al.,  Tsbtamentars  Executobs. 

This  Is&Bult  to  rcioovnrjuilKniBiitfnr  the  amount  of  two  drafts  mcaJDet  tbp  eiecu- 
tora  of  Mary  C.  Hoore  niid  .fohn  Mo  .re.  who.  In  their  Hte-tlmc.  were,  the  one  tbf 
tutrlxaDdthoothertbecn-tutorof  thn  mlnnr.  David  Hattlll.  The  drafts  wfn 
ar?cept«d,  and  platntitr  aoiulirod  tliein  before  due.  The  plea  that  detendimts 
were  bound  as  indoreera  or  sureties  can  not  be  suBtalned. 

The  defendants  can  not  bo  regarded  as  indorsorB  of  the  drnftH.  In  iDdoTelnfi  Ihr 
drafts  they  omitted  adding  their  cttpoeLty  of  lufriziuid  m-fiilor,  which  ices  sM 
lorth  ae  drawsrs.  .  Id  this  tlduoiary  capacity  the  diHlta  ware  not  Indorsed  mi 
eonpletedby  the  drawers,  unless  this  court  should  regard  thoir  sUinatumu 
(Civen  in  that  capacity. 

Billsdrawnby  aMuEiary  tohia  own  order  are  not  complete  unless  Indoreed  in 
the  same  capaolty  as  drswn.  This  oourt  recarde  the  drafts  as  completed,  mi 
must  therefore  consider  that  defendants  indoreed  them  in  the  same  capacity  In 
wWob  thoy  drew  them. 

The  tutrix  and  co-tutor,  admlnisterinir  the  plantation  of  the  minor.  MaslU.liad 
the  risht  to  draw  these  drafts  on  the  factors  of  the  plantation  of  said  minor. 
The  drafts  were  predicated  on  the  crops,  which  were  not  shipped  to  Neit  Or- 
leans, where  the  tsotora  resided,  on  aecount  of  the  war.  The  tutrix  had  aulhor- 
ity  of  the  oourt  to  borrow  money  on  mort^SBe  to  carry  on  the  plantation.  II 
Hhe  could  B<rcomp]lsh  this  obioct  without  the  morl«ai(e.  she  not  oulyhsdthe 
rteht.  hut  it  was  her  duty,  to  eicculo  for  the  minor  the  less  onerous  oblleation. 
There  Is  nothlnff  In  the  record  to  llx  the  liability  of  the  drawers  Individnally, 
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APPKAT.  from  tht)  Third  Judicial  District  CJourt,  psrlsli  of  Bt.  M&ry. 
IV-otn,  J.  A.  Trudeau  and  K  Simon,  tor  plaintiff  and  appellee.  J>e- 
BUmc  £  Ibumet,  J.  M.  Moore,  and  CJtarlea  B.  Singleton,  tor  defendants 
and  appellaats. 

WiLv,  S.  This  is  a  suit  against  the  executors  of  Uary  C.  Moore  and 
John  Uoore,  who  in  their  life-time  were  the  tutrix  and  co-tutor  of  the 
minor,  David  Haf(il],  to  recover  judgment  for  the  amount  of  two  dnfts 
which  said  tutrix  and  co-tutor  drew  in  Ifarch,  1862,  on  Darby  &  Tre- 
moulet,  of  New  Orleans,  who  were  the  factors  of  the  plantation  owned 
by  said  minor  and  cultivated  by  Mary  C.  Moore,  tutrix.  The  drafts 
were  accepted,  and  plaintiff  acquired  them  before  due.  He  seeks  to  hold 
Mary  C.  Moore  and  John  Moore,  or  their  successors,  liable  for  these 
drafts  which  tboy  drew  in  their  fiduciary  capacity  on  two  grounds: 

First — They  ore  bound  as  indorsers  or  as  sureties. 

Second— They  are  bound  because  they  liad  no  authority  to  draw  the 
dr^ts  as  tutrix  and  co-tutor. 

No  notice  of  dishonor  was  given  to  Mary  C.  Moore  and  John  Moore ; 
but  plaintiff  contends  they  were  entitled  to  no  notice. 

We  do  not  regard  Mary  C.  Moore  and  John  Moore  as  indorsers  of  the 
drafts.  In  indorsing  the  drafts  they  omitted  adding  their  capacity  of 
tutrix  and  co-tutor.  The  drafts  were  drawn  to  their  own  order  by  Mary 
C.  Moore  oa  tutrix  and  John  Moore  as  co-tutor.  In  their  fiduciary  ca- 
pacity the  drafta  were  not  indorsed  and  completed  by  thedrawers,  unless 
we  TOffard  the  signatures  of  Mary  C.  Moore  and  John  Mooro  as  made  la 
that  capacity. 

Bills  drawn  by  a  fiduciary  to  his  own  order  are  not  completed  mileee 
Indorsed  in  the  same  capacity  as  drawn.  We  regard  these  drafts  as 
completed,  and  must,  therefore,  consider  tiiat  Mary  C.  Moore  and  John 
Jloorc  indorsed  them  in  the  same  capacity  in  wtiich  they  drew  them. 

Had  this  tutrix  and  co-tutor  adminislering  the  plantatioD  of  the  minor, 
David  Magill,  the  right  to  draw  these  drafts  on  the  factors  of  the  plan- 
tation of  the  minor  ?  The  drafts  were  predicated  on  the  crops  of  1862^ 
which  were  not  shipped  to  New  Orleans  on  account  of  the  war. 

We  think  the  tutrix  not  only  had  the  right,  but  it  was  her  duty,  to  ob- 
tain supplies  and  conduct  the  plantation  uf  the  minor  as  a  prudent  man 
would  do  his  own.  She  had  authority  of  the  court  to  borrow  money  on 
a  mortgage  to  carry  on  the  plantation.  She  woe  enabled  to  accomplish 
the  object,  however,  without  mortgaging  the  property  of  the  minor  by 
obtcdning  the  discount  of  these  drafts  on  the  acceptance  of  the  factors 
of  the  plantation.  Where  the  court,  on  advice  of  a  family  meeting,  au- 
tiiorized  the  tutrix  to  Ijorrow  money  to  support  tho  slaves  and  carry  ott 
the  plantation,  and  she  found  ahe  could  accomplish  the  object  without 
mortgage,  she  not  only  had  the  right,  but  it  was  her  duty,  to  exeouto  for 
(he  minor  the  less  onerous  obligation. 
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by  Buoh  obligation,  should  renouDoe  sucik  right  of  presoriptioa"   C  C. 

The  caso  in  IS  An.  205,  cited.  Is  not  in  point,  and  vihat  was  said  on  this 
subject  in  the  case  in  2  An.  p.  367,  King  vs.  Hickey,  is  not  approred. 
See  8  An.  501;  16  An.  346;  Q  a  3466. 

The  note  was  due  on  the  flist  of  January,  1869,  and  the  suit  was  insti- 
tuted on  the  tenth  of  December,  1866.  It  was  prescribed,  unless  the  cur- 
rent of  preaoriptioa  liad  been  interrupted.  This  the  plaintiff  ottered  to 
proye,  but  he  was  not  allowed  to  do  so.  The  plaintiff  offered  to  prove 
by  parol  tliat  paymentB  had  been  made  on  the  note  by  the  adminietrotor 
of  the  deoeeaed  debtor,  which  was  objected  to  on  the  ground  that  it  was 
ioadmiseible  to  prove  an  interruption  of  prescription  <4  a  debt  of  a  dead 
person  by  parol 

The  court  a  qua  erred. 

The  acts  interrupting  prescription,  which  pMntiff  offered  to  prove, 
were  not  done  by  the  deceBsed  debtor,  but  by  hia  administrator  otter 
his  death,  and  the  rule  of  law  invoked  was  inapplicable.  R  8.,  seotion 
1442. 

It  is  therefore  ordered  that  the  judgment  of  the  lower  court  be  re- 
versed, and  that  the  case  be  remanded  to  be  proceeded  with  according 
to  the  views  herein  expressed,  and  that  appellees  pay  costs  of  euiL 


J.  M.  Lapetke  vs.  W,  F.  Weeks  kt  ai.,  Testamentary  ExBcrroBg. 

This  ia  a  suit  to  rRGovnr  juclBineDC  tor  tho  amount  o(  two  drafts  aff&insl  the  eiccu- 
torfl  of  Mary  C.  Moore  Hnii  John  Mo  vre,  who.  in  their  life-time,  were,  the  one  th» 
tutrix  and  the  othur  the  co-tutor  of  tho  minor.  David  Havtll.  Tho  drafts  mro 
aroepted.  and  plaintifT  miiuired  them  before  due.  The  i>lea  that  UefenduiM 
ware  bound  as  Indoraers  or  sureties  can  not  be  sustained. 

The  delondants  can  not  be  nwarded  as  Indoiaors  of  the  drafts.  In  IndorsiDR  ihp 
drafts  they  omitted  oddinit  thoir  capacity  of  tutrix  and  co-tufar,  vhicb  was  mc 
forth  as  drawers.  Id  this  fldueiary  capacity  the  drafts  were  not  indorsed  and 
completed  by  the  drawers,  unless  this  court  should  rogard  their  BiKDatur«s  i» 
Klvon  tn  that  capacity. 

Bills  drawn  by  a  Dduclary  to  his  own  order  are  not  mmpleted  unless  indorsed  In 
the  same  capacity  aa  drawn.  This  court  reearda  the  drafts  as  completed,  and 
mustthereforocoDBlder  that  detcndsnts  Indorsed  them  In  thesamecapacitir  [n 
-which  they  drew  them. 

Tho  tutrix  and  co-tutor.  administerinK  the  plantation  of  the  minor.  MaelU,  h»d 
Ihn  rleht  to  draw  these  drafts  on  the  factors  of  the  plantatioo  of  said  minor. 
The  drafts  were  predicated  on  the  crops,  which  were  not  shipped  to  Sew  Or- 
loaos.  where  the  faetorB  resided,  on  account  of  the  war.  The  tutrix  had  author- 
ity of  tho  court  to  borrow  money  on  niott«aBO  to  carry  on  the  planUUion.  If 
she  could  accomplish  this  object  without  the  mortgage,  she  not  only  h«d  the 
riirht,  but  It  was  her  duty,  to  eiocuto  for  the  minor  the  less  onerous  obllBstiMi. 
There  Is  nothing  in  the  record  to  fli  the  Hsblllty  of  the  drawers  individually, 
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APPEAL  from  the  Third  JatUdal  Diatrict  Court,  parish  ol  Bt  Vary. 
TraiTi,  J.  A.  Trudeau  and  K  Simon,  tor  pl&iutiff  and  appellee.  De- 
pone £  Foumet,  J.  M.  Moore,  and  Charles  B.  Singleton,  tor  defendants 
and  appellants. 

Wyly,  J.  This  is  a  suit  aguost  the  executors  of  Uaiy  C.  Moore  and 
John  Uoore,  who  in  their  lite-time  were  the  tutrix  and  oo-tutor  of  the 
minor,  David  Ua^iill,  to  recover  judgment  tor  the  amount  of  two  drafts 
which  said  tutrix  and  co-tutor  drew  In  March,  1862,  on  Darby  &  Tre- 
moulet,  of  New  Orleans,  who  were  the  factors  of  the  plantation  owned 
by  said  minor  and  cultivated  by  Mary  C.  Moore,  tutrix.  The  drafts 
were  accepted,  and  plaintiff  acquired  them  before  due.  He  seeks  to  hold 
Mary  C.  Moore  and  John  Moore,  or  their  successors,  liable  for  these 
ilrafts  which  they  drew  in  their  fiduciary  capacity  on  two  grounds: 
First— They  are  bound  as  indorsers  or  as  sureties. 
Second— They  are  bound  because  they  had  no  authority  to  draw  the 
drafts  as  tutrix  and  oo-tutor. 

No  notice  of  dishonor  was  given  to  Mary  C.  Moore  and  John  Moore  ; 
but  plaiDtKT  contends  they  were  entitled  to  no  notice. 

We  do  not  regard  Mary  C.  Moore  and  John  Moore  as  indoisers  of  the 
dialtB.  Id  Indorsing  the  drafts  they  omitted  adding  tbdr  capacity  of 
tutrix  and  co-tutor.  The  drafts  were  drawn  to  their  own  order  by  Mary 
C.  Moore  as  tutrix  and  John  Moore  as  co-tutor.  In  their  fldudary  ca- 
pacity' the  drafts  were  not  indorsed  and  completed  by  the  drawers,  unless 
we  regard  the  signatune  of  Mary  C.  Moore  and  John  Mooro  as  made  In 
that  capacity. 

Biilg  drawn  by  a  fiduciary  to  his  own  order  are  not  compli'.tcd  unless 
Indorsed  in  the  same  capacity  as  drawn.  We  regard  these  drafts  as 
completed,  and  must,  therefore,  consider  that  Mary  C.  Moore  and  John 
Moore  indorsed  them  In  the  same  capacity  in  which  they  drew  them. 

Hod  this  tutrix  and  co-tutor  administering  the  plantation  oC  the  minor, 
DaWd  MagitI,  the  right  to  draw  these  drafts  on  the  factors  of  the  plan- 
tation of  the  minor  ?  The  dr^ts  were  predicated  on  the  crops  of  1862,, 
which  were  not  shipped  to  New  Orleans  on  account  of  the  war. 

We  think  the  tutrix  not  only  had  the  right,  but  it  was  her  duty,  to  ob- 
1^  supplies  and  conduct  the  plaulatlon  of  the  minor  as  a  prudent  man 
would  do  his  own.  She  had  authority  of  the  court  to  borrow  money  on 
a  mortgage  to  carrv  on  the  plantation.  She  was  enabled  to  accomplish 
the  ob}e(.-t,  however,  without  mortgaging  the  property  of  the  minor  by 
obtuning  the  discount  of  these  drafts  on  the  acceptance  of  tJie  factors 
of  the  plantation.  Where  the  couii,  on  advice  of  a  family  meeting,  au- 
thorized the  tutrix  to  borrow  money  to  support  the  slaves  and  carry  on 
tlie  plantation,  and  she  found  she  could  accomplish  the  object  without 
mortgage,  she  uot  only  hod  the  right,  but  it  was  her  duty,  to  execute  for 
the  minor  the  less  onerous  obligation. 
19 
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Mary  G.  Moore  as  tutrix,  and  John  Moore  afl  co-tutor,  oommk- 
ted  no  fraud  In  dravlng  the  drafts  In  question.  The  acoeptance  by  tlie 
drawers  admitted  their  authority  to  draw.'  Besides,  the  evidence  shows 
that  these  drafts  were  given  at  the  request  of  the  drawers.  We  find 
nothing  to  fix  the  liability  of  the  drawers  Individually. 

It  ts  therefore  ordered  that  the  Judgment  herein  in  favor  of  plaintiff 
be  annulled,  and  that  there  be  Judgment  for  defendants,  appellee  paying 
coats  of  both  courts. 

Behearing  refused. 


James  Todd  vs.  M.  T.  Oobdv,  Shebift,  et  al. 

Tlieliomeueadlaw.beliiKiaderottatloiiot  the  oommoDrlffbtKlvca  lo craditora on 
the  property  o(  their  debtors,  must  be  strictly  construed. 

This  law  san  that  one  buodrad  and  sixty  acres  of  ground  sod  the  buildfoes  tnd 
improvements  thereon,  occupied  as  a.  resldeooe  tuid  bona  ftiU:  owned  by  the 
debtor,  shall  be  exempt  from  seizure  under  execution.  This  evidently  refers  10 
tbeoatuBiI  residence  of  tbe  debtor,  occupied  by  him  asproprlplor.  and  not  that  hs 
may  aeleatany  one  hundred  and  slity  acres  otsround  Included  within  the  whole 
property. 

This  case  lllDstrates  the  Intant  of  the  law  to  preserve  to  the  debtor  hie  home,  pro- 
vided It  does  not  eioeed  two  thousand  dollars.  Here  thn  residence  or  dwelUns 
ot  the  debtor  Is  worth  over  ten  thousand  dollars,  and.  of  course,  he  oonid  not 
retain  it  under  the  law.  But  the  law  does  not  say  that  he  may  take  any  othec 
[loction  of  tha  land  on  which  the  dwelling  occupied  by  him  is  not  altnated.  and 
«stabllsh  a  resldenoe  lor  the  purpose  ol  ae<!urinK  a  homestead.  It  is  only  the 
ground  on  which  Is  the  bulldiiiB  oocupled  as  a.  rcaldence  that  may  isonltiliitc 
It  homestead  tor  the  unfortunate  debtor— his  constant,  usual  residenoe. 

Therefore  the  plaintiff  is  not  entitled  to  homestead  on  any  part  ol  his  plantation 
other  than  thetcround.  to  the  extent  ol  one  hundred  and  sixty  acres,  on  wbitb 
stand  the  bulldintts  and  Improvements  occupied  by  him  as  a  reaideDce.  The 
law  does  not  slve  bim  the  rl^ht  to  chaDge  his  residence  after  seimre,  for  the 
purpose  ol  establiahlnK  a  homestead  on  another  «nd  leas  voluabli'  part  ol  tho 
land,  and  thus  evade  the  restriction  In  the  law  an  to  the  value  of  the  property 
to  be  claimed  as  a  homestead.  His  creditors  contract  with  him  in  this  respect 
with  reference  to  the  character,  value,  and  condition  of  his  reeideDce. 

The  motion  to  set  aside  the  writ  of  fieri  fariaa  on  the  Kround  that  the  seizure  ol  the 
part  of  the  property  was  not  affected  by  the  injunction  aeaiust  the  sale  ot  the 
whole  plantation  could  notbeirrniit^.  The  validity  of  the  scizn  re  of  the  part 
claimed  as  a  homestead  was  dependent  on  the  Injunction,  and  the  release  of  the 
other  property  from  the  selsure  did  not  embrace  ttkat  embraced  in  the  injnoe- 
tlon.  The  action  of  the  court  on  the  rule  was  aothins  more  than  the  action  of 
the  court  on  the  iojunetlon. 

APPEAL  from  the  Third  Judicial  District  Court,  parish  of  St.  TAary. 
Traill,  J.    Fred.  Gates,  for  plaintiff  and  appellee,    p.  CVitfery,  for  de- 
feudante  and  appellants. 

Howell,  J.  Tho  plantation  of  plaintiff  having  been  sei^d  under  a 
fieri  fadoK  is  the  case  of  the  American  Colonization  Society  vs.  J.  Todd' 
he  obtained  an  injunction  to  restrain  the  sale  of  one  hundred  and  sixty 
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acns  tbereot,  deiming  It  as  a  homestead.  The  d^ense  to  this  dalm, 
beddee  the  general  denial,  U,  that  a  few  days  before  that  fixed  tor  the 
sale  the  pl^nttff  abandoned  the  dwelling  on  the  plantation,  in  which  he 
had  always  resided  as  owner,  and  moved  tempororfly  into  a  smaQ  house 
near  by,  whlob,  with  the  other  improTementa,  was  never  in  good  taith 
occupied  as  a  residence  by  the  plaintUF ;  that  pl^ntiff,  knowing  that  the 
value  of  the  dwelling,  being  lai^eiy  over  two  thoosand  dollars,  barred 
the  right  to  a  homestead,  made  the  change  to  evade  the  law  in  this 
reapeot,  aod.ttiat  by  abandoning  his  bona  Jide  and  only  residence  Just 
prior  to  the  sale  he  virtually  acknowledged  that  he  had  no  right  of 
homeetead;  and  that  the  notes  given  by  plaintiff  for  the  price  of  the 
whole  property,  secured  by  mortgage  and  vendor'a  prtvll^^e,  are  out- 
standing and  nnp^d,  and  henoe  the  plaintiff  can  not  claim  a  homestead. 
There  was  judgment  In  favor  of  the  plaintiff,  and  the  defendant,  the  So- 
riety,  appealed. 

The  law  is  that  "  In  addition  to  the  property  and  efTeots  now  exempt 
from  ensure  and  sale  under  execution,  one  hundred  and  sixty  acres  of 
ground,  and  the  buildings  and  improvements  thereon  occupied  as  a  resi- 
dence, and  bona  fide  owned  by  the  debtor,  having  a  family,  or  mother, 
lather,  or  person  or  persona  dependent  on  him  for  support;  also,  certain 
movablee ;  provided,  that  the  property  herein  declared  exempt  from 
seizure  and  sale  does  not  exceed  In  value  two  thousand  dollars;  and  in 
cases  of  excess,  any  sale  thereof  under  execution  shall  be  taken  from  the 
lot  of  ground  and  buildings  herein  mentioned,  and  not  from  the  other 
property  herein  mentioned  as  being  exempt  from  seizure  and  sale ;  and 
provided  further,  that  no  debtor  shall  be  entitled  to  exemption  provided 
(or  in  this  section  whose  wife  shall  own  in  hetr  own  right  and  be  in  tiie 
actual  eojoymeDt  of  property  worth  more  than  one  thousand  dollars. 

Second—"  That  no  property  shall,  by  virtue  of  this  act,  be  exempt 
bom  sale  tor  non-paymeut  of  taxes  or  asseesments  levied  pursuant  to 
law,  nor  for  debt  contracted  for  the  purchase  price  of  e^d  exemption 
property,  nor  for  money  due  for  rents  i>eariiig  a  privilege  on  said  prop- 
erty under  existing  laws." 

This  law,  being  in  derogation  of  the  common  right  given  to  creditors 
on  the  property  of  their  debtors,  must  be  etrietJy  construed.  It  says 
cue  hundred  and  sixty  acres  of  ground  and  the  buildings  and  improve- 
ments thereon,  occupied  as  a  residence  and  bona  Jide  owoed  by  the 
debtor,  ehall  be  exempt  from  seizure  under  execution.  This  evidently 
refers  to  the  actual  residence  of  the  debtor  occupied  by  him  as  proprie- 
tor, and  not  that  he  may  select  any  one  hundred  and  sixty  acres  of 
ground  included  within  the  whole  property.  This  case  Illustrates  the 
intent  of  the  law  to  preserve  to  the  debtor  his  home,  provided  It  does 
not  exceed  two  thousand  dollars.    Here  the  residence  or  dwelling  ot  the 
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debtor  Is  worth  over  ten  thousand  dollars,  and,  ot  oouree,  he  oould  not 
jxtain  it  under  the  law.  But  the  law  does  not  say  he  may  t^e  any  other 
portion  of  the  Icmd  on  which  the  dwelling  occupied  b;  him  is  not  situ- 
ated, and  eetabUsh  a  reeidenoe,  for  the  porpoee  of  securing  a  homeateod 
It  is  only  the  ground  on  which  are  Uie  buildings  oooupied  as  a  reeidenoe 
that  may  oonatitute  a  homestead  for  the  unfortunate  debtor — his  con- 
stant, usual  residence. 

Suppose  a  d^tor  should  own  one  hundred  and  sixty  acres  ot  land 
worth  ten  dollars  per  acre,  and  put  on  one  end  of  it  a  dwelling-howe 
worth  tea  thousand  dollara,  and  near  by  he  should  erect  a  small  build- 
ing for  other  purposes,  could  he,  when  his  property  is  under  sdaure. 
leave  the  costly  bouse,  move  into  the  small  one,  and  retain  it  and  all  tiie 
land  not  occupied  by  the  large  house  as  a  homestead,  thus  leaving  to  his 
creditor  simply  a  large  dwelling-house  in  a  rural  district,  without  land  ? 
Such,  we  think,  is  not  the  intention  of  the  law-maker. 

We  therefore  conclude  that  the  plaintiff  is  not  entitled  to  a  home- 
stead on  any  part  of  his  plantation  other  than  the  ground,  to  the  eit«it 
of  one  hundred  and  sixty  acres,  on  which  are  the  buildings  and  improve- 
ments  occupied  by  him  as  a  residence,  and  that  the  law  does  not  give 
him  the  right  to  change  his  residence,  after  seizure,  for  the  purpose  of 
establishing  a  homestead  on  another  and  less  valuable  part  ot  the  laud 
and  thus  evade  the  restriction  in  tbe  law  as  to  the  value  of  the  property 
to  be  claimed  as  a  homestead.  His  creditora  contract  with  him,  in  this 
respect,  with  reference  to  the  character,  value,  and  condition  ot  his  resi- 
dence and  the  adjoining  land. 

In  regard  to  the  motion  to  set  aside  the  writ  of  fieri  faems,  on  the 
ground  that  the  seizure  of  the  part  of  the  property  was  not  (Elected  by  the 
iojunction,  we  are  ot  opinion  that  it  was  not  a  good  ground,  as  the  va- 
lidity ot  the  seizure  of  the  part  claimed  as  a  homestead  was  dependent 
on  the  injunction,  and  the  release  of  the  other  property  from  the  seizure 
did  not  affect  that  embraced  In  the  injunction.  The  action  of  the  court 
oh  the  rule  was  nothing  more  than  the  action  of  the  court  on  the  injunc- 
tion. 

It  is  therefore  ordered  that  the  Judgments  appealed  from  be  reversed 
and  the  injunction  dissolved,  with  two  hundred  dollars  < 
costs  in  both  courts. 
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HicHAEL  Beilly  ts.  Sdccbssioi;  ot  C.  Rsillv. 

A  bill  of  ezoevtloos  wu  taken  to  tbeadmlMlon  ot  Mra.C  Beilly,  the  Uatatriz.aa.  a 
wltneee.  on  the  srouad  that  br  law  the  huBbimd  and  wile  can  not  teMltr  lor  ot; 
asBiDBt  each  other.  thU  belne  a  init  MfBluBt  the  Buooesalon  ot  her  hDsboiid. 
TUB  obieotloQ  wM  prorerly  overraled. 

AttheCteiwsaeot  thehuebendthe  teella«aaod  tnflueiioeB  snppoaed  to  exist  dnrinc 
the  cooj ocal  state,  tending  Id  their  oharwMr  to  reDder  evidence  Klven  br  one  of 
the  BDOusee  to  alleot  the  other  partial  and  nnrellaUe.  ceased.  The  poller  of  tho 
law  whloh  loAlds  darlos  narrUKe  the  hneband  or  wife  to  teatUr  for  or  BMdnat 
each  other  also  oeaaed.    CtMManta  rationt,  ccMol  ef  ipta  Ira. 

APPEAL  from  the  Second  Dietrict  Court,  pariah  of  OrleaoB.  Uttot, 
J.  T.  A,  Bartlette,  for  plaintiff  and  appellant.  Sreaux,  Femier  £ 
BaU,  toi  defendant  and  appellee. 

Tai-utebbo,  J.  The  plaintiff  sues  the  suoceealon  of  his  deoeosed 
brother  lor  twelve  hundred  dollars  for  labor  and  services  alleged  to 
have  been  raidered  during  the  lUe-time  ot  the  deceased  in  aoperintend- 
iog  hia  buslneee,  which  aeema  to  have  been  that  of  keeping  a  stable-Tard, 
siqipUed  with  carta,  drays,  horses,  mules,  gear,  etc,  for  the  purpose  ot 
hauling  and  transportation  generallj  within  the  line  of  his  calling.  The 
plaintur  alleges  that  he  commenced  these  servioes  in  November,  ^66, 
■and  continued  them  until  the  decease  of  his  brother,  and  afterward  tor 
the  benefit  ot  his  succession  to  the  month  ot  November,  1872.  From 
the  plaintUTs  statement  la  his  petition  there  was  no  contract  between 
himself  and  his  brother  as  to  the  amount  he  was  to  be  paid  for  the  ser- 
Tioes  he  was  to  render,  but  that  hla  brother  agreed  to  pay  him  a  reosoa- 
able  compratsation. 

Tois  claim  of  the  plaintiff  against  the  succession  ot  his  brother  is  re- 
garded in  no  favorable  light  by  the'wld6w  and  executrix  of  his  estates 
In  her  answer  she  pleads  a  general  denial  Sbe  especially  denies  that 
plalntur  ever  had  chai^  of  the  business  ot  the  deceased,  and  then  de- 
daree  the  truth  to  be  that  for  a  long  period,  and  for  a  much  greater 
lengtlk  ot  time  than  plaintiff  alleges  he  took  care  ot  deceased's  business, 
the  deceased  supported  him,  the  plaintiff  being,  during  that  time  and  at  all 
times,  unable  or  unwilling  to  do  any  thing  tor  his  own  support,  and  that 
during  the  whole  time  aforesaid  he  was  living  at  the  premises  ot  respond- 
ent's husband  on  sufferance  merely. 

The  executrix  pleaded  the  prescription  of  one  year  under  arUde  85St  ot 
the  CivU  Code. 

The  Judge  a  quo  found  the  plaintKT  had  failed  to  make  good  his 

*A11  the  decisions  of  the  Hupreme  Court  for  lerewere  delWered  on  thetwentr- 
slith  of  Jnne.  ual,  ImmedlatelT  after  a  oontrBoC  had  been  made  tor  their  publication 
with  the  Btate.  and  It  Is  throiuth  an  error  of  the  contractor  who  had  mislsld  some 
ot  the  manuscript,  and  not  throuich  the  fault  ot  the  reporter,  that  the  Hay  cases 
were  not  published  In  their  renDlar  order.— Rsp. 
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demand,  rendered  Judgment  Bgainst  him,  and  In  favor  ot  the  deteadant. 
The  plaintiff  ^pealed. 

A  bUl  ol  exceptions  was  taken  to  the  admlBslon  of  Hrs.  Widow  Chria- 
topbw  B^lly,  the  testatrix,  as  a  witness,  on  the  ground  that  by  law  the 
hwbwid  and  wife  can  not  testify  for  or  against  each  other,  this  behig  a 
suit  against  the  sucoeeaion  of  her  husband.  This  objectloD  was  properly 
overruled.  At  the  decease  of  the  husband,  those  fedlngs  and  influences 
supposed  to  exist  during  the  conjugal  state,  tending  in  their  character  to 
rmder  evidence  given  by  one  ot  the  spouses  to  affect  the  other  partial 
and  unreliable,  ceased.  The  policy  of  the  law  which  forbids,  during  mar- 
riage, the  husband  or  wife  to  testify  tor  or  against  each  otiier  ^so 
oeased.    Cessante  ratione  cessat  et  ipsa  lex. 

The  testimony  abundantly  sustains  the  judgment  ot  the  court  below. 
It  shows  sattstactorily  that  the  plaintiff  did  not  expect  to  be  paid  wages 
by  his  brother.  He  never  made  any  demand  of  him  for  work  done; 
was  present  when  the  other  laborers  about  the  yard  were  paid  off  by  tiie 
week,  and  never  received  or  demanded  payment  for  any  thing  he  did 
Umself.  His  pretensethat  hewaa  hia  brother's  superintendent  Is  wholly 
ignored.  He  seems  to  have  been  addicted  to  dissipation,  going  out,  as 
the  witnesses  have  it,  "  on  sprees. **  On  several  oooaslons  he  absented 
himselt  It  was  with  much  difficulty  that  his  brother  tolerated  him 
about  Ub  house  at  all.  In  short,  It  ful]y  appears  that  l^e  plaintiff  was  a 
kind  ot  pensioner  on  the  bounty  ot  h^  brother  ;  was  unthrifty  and  not 
weD  calculated  to  take  care  of  iiimselt,  and  was  in  a  dependent  condition 
upon  his  brother,  who  neither  needed  nor  wanted  his  services. 

It  is  ordered  that  the  judgment  appealed  from  be  afBrmed  with  costs^ 


P.  lawtx,  Tutor,  vs.  Cm  or  New  Orleans  and  K  Waooaman,  Shebtft. 

8ev«ral  eroDDds  ara  set  up  tor  the  Injunction  in  this  oasa.  the  moflt  Important  ba- 
Init  tbat  there  wan  no  leiialnotloe  or  oltUion,  wherefore  the  parmenta  tor  taiM 
relied  on  br  the  defendanta  were  null  and  void,  inasmuch  aa  the  publication 
directed  to  Richard  Uurphy,  who  had  boon  dead  tor  rears,  was  no  notice  to  the 
minor.  Blchord  James  Dowee;.  who  ocqalred  the  property  In  Question  trom 
Siohard  Hurpb)r  as  testamentarr  heir  in  laKI.  The  court  decided  in  acoordaooe 
with  these  views,  but  on  rehearlns:  reversed  its  [or mer  decision  by  reason  otthe 
law  and  evldenoe  being:  in  tavor  of  deleudants. 

APPEAL  from  the  Superior  JHstrict  Court,  parish  ot  Orieans.    fliito- 
iWM,  J.     T.  Oilmore  tt  Sons,  for  pl^ntiff  and  appellant    Sanmet  P. 
Blanc,  Assistant  City  Attorney,  for  defendant  and  appellee. 
Wylt,  J.    P.  Irwin,  tutor  of  the  minor,  Kcbard  James  Downey,  has 
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eojoiDed  tti«  drfendants  from  nibjeotliig  the  propeit?  described  in  the 
petition,  whloli  said  minor  acquired  in  1867  aa  teabuaentary  beir  ot 
Blcliard  Mu^hy,  deoeaaed,  to  aale  in  aatlalaotlon  of  three  judgmenta 
described  in  tlie  petition,  which  the  dty  of  New  Orleana  recovered 
against  Bidiard  Murphy  for  tazee  due  the  <dty  for  the  yeara  1870, 1671, 
aodlSTS. 

Tltese  jud^menta  ware  obt^ned  by  contiTming  detaulta  after  the  uaoBl 
pnbiicatton  ot  notice  to  taxpayera,  and  the  notice  waa  directed  to  Bichard 
lEurphy,  although  he  had  been  dead  for  aeveral  yeara. 

Sereral  grounda  are  aet  up  in  the  petition  for  the  injunction,  the  moat 
important  being  there  was  no  legal  notice  or  dlutlon,  and  the  judgments. 
an  therefore  void.  The  publication  directed  to  Richard  Murphy,  who. 
had  been  dead  for  yeara,  waa  ho  notice  to  the  minor,  Kohard  Jamea 
Downey,  who  acquired  the  property  In  question  from  Blohard  Murphy 
ue  testamentary  heir  in  1867.  The  Judgments  were  obtained  without 
legal  Dotioe  or  citation,  and  they  are  oooaequetitiy  void.  City  of  New 
Orieane  vs.  Hein  of  Schmidt,  10  An,  771 1  City  of  New  Orleaua  vb.  Heirs 
of  de  St.  Bomes,  just  decided. 

It  is  therefore  ordered  that  the  Judgment  herdn  in  favor  of  defend- 
aotB  be  annulled,  and  it  is  decreed  tiiat  the  injunction  sued  oat  by 
plaintiff  be  made  perpetu^  without  prejudice  to  tiie  dty  of  New  Orieane 
in  another  proceeding  to  claim  the  taxes  la  question.  It  is  further  or- 
dered  that  appeilee  pay  costs  of  both  oourta. 


On  REHEUtisci. 

TiUAnsBO,  J.  Upon  a  reconsideration  of  this  case  we  tiiinlc  the 
judgment  first  rendered  erroneous.  The  evidence  and  the  facta  of  the 
case  we  oondude  authorize  a  reversal  of  our  first  decree. 

By  reason  ot  the  law  and  tiie  evidence  In  this  case  being  in  lavor  of  the 
defendants,  it  is  therefore  ordered  and  adjudged  that  the  decree  first 
rendered  by  this  oourt  In  this  case  be  annulled  and  set  aside.  It  is  fnr- 
ttier  ordered  tiiat  the  Injunction  sued  out  by  the  plaintiff  be  dissolved 
and  his  demand  rejected;  that  there  be  judgment  in  favor  ot  the  defend- 
aot  for  the  amount  claimed  for  taxes,  and  that  the  suit  be  dismiased  at 
[dainturs  costs. 


'Wilt,  J.,  disaenling.  No  l^al  right  should  be  divested  without  due 
process  ol  law,  and  ao  one  should  be  condemned  without  a  hearing. 

In  the  case  at  bar  judgment  was  rendered  for  city  taxes,  and  the  prop- 
erty ot  plaintiff,  the  tutor  ot  the  minor,  Kcfaard  James  Downey,  has 
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been  Bdzed,  and  is  about  to  be  wAd.    Tflt  the  record  disdoseB  the  fact 
that  said  judgment  was  rendered  irithout  dtatlon,  actual  or  constructlTe. 

Iq  the  oase  of  the  Oity  of  New  Orieans  ts.  Heira  of  Sobmldt,  10  As. 
771,  It  ms  held,  that  "  by  the  act  of  1892,  section  thirty-flve,  rdating  to 
the  collection  of  tazee  in  New  Orleuis,  the  publication  in  a  newspaper 
hae  the  effect  of  a  dtatiou  duly  served,  and  it  should  be  subject  to  the 
aame  rules  as  the  citation  of  which  it  is  the  equlval^it"  Turning  t« 
section  thirty-five  of  the  act  of  1862, 1  find' the  followii^  provision:  "On 
the  first  Monday  of  July  of  each  year,  the  treasurer  shall  put  In  suit  in 
a  court  of  competent  Jurisdiction  all  unpaid  bills  for  taxes,  and  shall  by 
an  advertisement  published  in  the  otRdal  newspaper  of  the  Coundl  dte 
all  defaulters  to  appear  in  fifteen  days  from  the  date  of  the  first  Id- 
aertion  of  said  advertisement  before  the  reepeotire  oourts  in  wMeh  said 
bills  are  put  in  snit,  and  answer  to  the  demand  contained  insaid  tax-bill; 
no  petition  shall  be  neceesary,  but  the  tax-bill  shall  be  considered  as  a 
petWon;  and  the  said  advertisement  shall  be  considered  as  a  citation, 
and  no  other  servioe  of  dtatlon  shall  be  necessary;  s^d  advertiseinuit 
shall  contain  the  names  of  the  defaulting  taxpayers,  Uie  amount  claimed 
&om  each,  and  the  name  of  the  court  in  which  the  trill  is  filed;  eadt  de- 
faulting taxpayer  shall  pay  twenty-flve  cents  for  the  costs  of  the  dtatton 
by  advertisement,  together  with  such  subsequent  ooet  as  may  accrue  In 
the  suit" 

In  my  opinion  citation  by  pubUcation  most  conform  to  the  law,  "aahl 
advertisement  shall  conttdn  the  names  of  the  defaulting  Uxpa^rsond 
the  amount  claimed  from  each."  And  If  it  is  not  as  required  by  law,  the 
advertisement  la  not  a  citation  and  the  judgment  otitaiDed  will  be  an  ab- 
solute nullity.  Iq  the  case  at  bar  the  n^ame  of  plaintiff  yras  not  con- 
tinned  in  the  advertisement;  it  was,  therefore,  no  citation  to  him,  and 
the  Judgment  sot^ht  to  be  enforced  against  his  property  la  void: 

It  is  true  the  name  of  Richard  Murphy,  who  died  in  1867  and  be- 
queathed the  property  in  question  to  the  minor,  Richard  James  Downey, 
represented  by  piaintltT,  was  contained  in  the  advertisement,  but  he  Whs 
nota  delinquent  taxpayer  in  1874.  The  delinquenttaxpayerwas  plairtifl; 
who  for  five  years  had  been  in  possession  as  owner.  Notice  to  a  dead 
person  whose  succession  had  long  been  ctbsed,  and  the  property  trans- 
mitted to  the  universal  legatee,  was  not  notice  to  the  heir. 

If  a  suit  had  been  instituted  by  a  person  claiming  the  property,  cita- 
tion addressed  to  Richard  Murphy  would  not  suffice  to  bring  into  court 
his  unl /ersal  l^ratee.  Likewise  an  advertisement  containing  the  name 
of  Richard  Murphy,  deceased,  will  not  be  a  citation  to  his  unlveraal 
legatee.  I 

The  argument  in  support  of  the  position  taken  by  the  majority  of  the  | 

court  is  an  argument  of  convenience.     The  assessor  may  not  have 
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kDowD  in  1B72,  when  be  aMeesed  tiie  property,  that  Itl<^rd  Uuipby 
died  in  1S67,  bequeathing  the  property  to  the  minor  represented  byplain- 
titL  But  for  the  sake  c4  convenience  in  aaseeslng  property  and  in  ad- 
Tertiaing  nodoe  to  dellnqueDt  taxpayers,  I  do  not  tiilnk  substantial  rights 
^ou)d  be  destroyed.  I  do  not  think  that  one  should  be  condemned  un- 
heard simply  because  It  might  be  inoonvenient  to  find  the  name  of  the 
true  owner  of  the  pTopwty  when  the  assessment  is  made  and  when  the 
adTeiiisement  Is  pulidlsfaed  to  d^nquent  taxpayers.  The  public  interest 
does  not  reqtilre  such  a  sacrifice  for  fear  the  revenue  ofBcers  of  the  dty 
may  be  put  to  some  trouble  In  dischtu^ing  their  duties. 

The  rf^t  of  a  citizen  to  be  heard  before -he  is  condemned  I  think  Is 
parunount  to  any  considerations  of  the  character  stated. 

I  therefore  dissent  in  tliis  case. 


No.  5603. 

Pavl  Foihoi  vs.  Mbb.  T.  C  Bmxs  zt  ai. 

The  Eourt  a  <pia  erred  In  diBaolvtn«  wltli  damacea  the  iojunotlon  taken  br  plaintiff 
~  to  prevent  the  sale  ot  a  certain  |>alntlnK.  the  ownership  ot  which  he  claimed, 
and  irtilch  waa  seized  as  belonicliuf  to  the  ortiat.  T.  S.  Hoise.  at  the  salt  of  de- 
fendant In  I nju nation. 
The  pt«tezt  that  It  Is  only  the  interest  ot  Holae  In  the  propertT  which  was  aelaed. 
and  that.  II  he  had.no  Intereai.  nothlns  waa  aelaed  and  no  Injurr  could  reaatt  to 
tbo  plaintiff.  Is  unBbuDd. 

APPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.    CuUom,  J. 
Labatt,  Aroni  £  .CHnbm,  fgr  plaintiff  and  appellant.  .  B.  Skack^ard, 
for  defendant  and  app^ee. 

Lddeldio,  C.  3.  The  plaintiff  oll^^  that  he  is  the  Joint  owner  with 
Victor  Rerson  of  a  painting  called  the  "  Firemen's  Pictures,"  now  on 
exlilbition;  that  the  sheriff  has  seized,  at  the  suit  of  Urs.  T.  C  Burke, 
all  tiie  right,  title,  and  interest  of  T.  S.  Molee  in  said  painting,  and  has 
advertlaed  the  sole  thereof.  He  alleges  that  said  Molse  does  not  own 
any  portion  of  said  painting;  that  petitioner  and  hiq  co-proprietor  for 
the  advice  and  assistance  given  them  by  said  Holse  promised  to  give 
tiitn  a  port  of  the  net  profits  made  by  the  sale  of  the  painting,  it  any 
profits  be  made,  and  that  neither  Molse  nor  his  creditor  has  any  ri^t  to 
toice  a  sale  thereof,  as  the  property  belongs  to  said  petitioner  and  said 
PleiBon.  A  motion  to  dissolve  the  inJuQCtion  on  the  face  of  the  papers 
was  maintained  and  the  injunction  was  dissolved  with  damages.  We 
tliink  this  judgment  erroneous.  From  the  all^iations  of  the  petition.  It 
is  manifest  that  the  purchaser  at  the  sale,  if  made,  could  have  had  a 
right  to  dfdm  possession  of  the  painting,  and  that  It  ^ould  have  been 
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the  duty  of  the  sheriff  to  deUver  it  to  the  veadee,  and  if  the  ownw  had 
stood  by  and  pennltted  the  Bole  he  might  have  estopped  himeedf  from 
denyiog  Molse'e  title.  The  pretext  tiiat  It  Is  only  the  irOereat  of  MAae 
Id  the  property  that  was  seized,  and  that  if  he  had  no  iDterest,  nothing 
was  seized,  and  no  injury  could  result  to  the  plaintUf,  is  uasound. 

It  is  therrfore  ordered  and  adjudged  ttiat  judgment  on  the  rule  and 
exoeption  be  overruled;  aod  that  the  rule  aod  exception  be  dlemiseed,. 
and  that  this  case  be  remanded  to  be  tiled  according  to  law. 


W,  P.  Eellooo,  Ooterhoh,  Etc.,  vs.  Chables  Climtoh,  AucnoK,  bt  u. 

Tbe  DOurt  below  errod  Id  retuBloR  to  order  a,  special  jnrf  of  merehants  tar  the  trial 
ot  this  ease,  as  required  by  one  of  the  parties  and  aasentedto  by  the  other.  It  is 
one  peoaliarly  demutdlnic  a  jury  ot  men  elcllled  In  aoconnts  and  hBTing  a  prac- 
tical knowledse  at  book-keepioE.  competent  from  their  akill  and  oiperlenm  to 
adiust  books  ot  aocounta.  to  correct  erroneoua  entries,  to  establlah  proper  bil- 
aaoea.  and  to  flz  the  ezaot  state  ol  numerous  and  eomplloated  buslneaa  trans* 
aiAlona.    The  oase  Is  remanded. 

APPEAL  from  the  Superior  District  Court;,  parish  of  Orleans.  HoK- 
kins,  J.  A.  P.  ^ield.  Attorney  General,  B.  B.  Mdrr,  J.  B.  Cotton,  and 
■T.  Q.  A.  FeUouiB,  for  pMntiff  and  appellant  Semmei  A  2IoU,  A.&W. 
VoorMes,  and  C.  S.  Bice,  for  defendants  and  appellees. 

Tauaferbo,  J.  This  suit  is  brought  against  the  defendant  and  the 
suretlee  on  his  appeal  bond  to  render  them  liable,  in  eotido,  for  the 
amount  thereof,  and  to  recoyer  judginent.  Individually  against  the  de- 
fendant, Clinton,  for  large  sums  of  money,  beHldee,  upon  the  alleged 
ground  ot  unfaithfulness  on  the  part  of  Clinton  in  the  disohaige  of  his 
duties  OS  a  public  ofBcer  of  the  State. 

The  petition  charges  against  him  that  he  hae  not  "  wdl  and  faithfully 
discharged  and  performed  all  the  duties  incumbent  on  him  as  Auditor  of 
Public  Accounts "  of  said  State  of  Loui^soa,  as  he  had  promised  and 
bound  himself  to  do  by  the  atrave-written  obligation,  but  tiiat  he  has  on 
divers  times  and  sundry  occasions,  acting  in  his  said  oapadty  of  Anditw, 
violated,  betrayed,  and  broken  the  conditions  ot  his  siUd  official  bond,  and 
baa  thereby  caused  the  State  great  damage  and  injury.  The  petition 
tb«i  proceeds  to  enumerate  various  acts  ot  the  Auditor  alleged  to  be  In 
oontravention  of  law,  specifying  in  detail  the  acts  complained  of  and  the 
dates  when  the  same  were  committed  and  wherein  they  are  unwarranted 
bylaw. 

The  answer  of  defendants  Is  a  general  denial. 

The  plaintiff  afterward  filed  a  supplemental  petition  in  which  the 


NEW  ORLEANS,  MAY,  187&  67S 

Kellofff,  Qovernor.  ts.  ClintoD.  Auditor. 

State  dalme  addiUonal  lai^  sums  of  money  which  it  Is  alleged  the 
Auditor  and  his  aureUes  ore  bovind  for,  on  the  ground  ot  his  lasviing 
warnmts  illegally,  mlBappUcatioD  of  public  funds,  and  for  other  causes. 
Subsequent  to  the  filing  of  this  amended  petition,  it  seems  the  parties 
agreed  to  have  the  case  tried  before  a  special  lury  of  merchants,  which 
tbs  judge  a  quo  reused  to  have  called,  as  appears  by  the  following  bill 
of  exceptions  found  in  the  record:  "  Be  it  remembered,  that  when  this 
case  was  called  tor  trial,  Wednesday,  Uie  twenty-seoond  of  June,  1876, 
and  priding  a  discussion  as  to  the  right  of  State,  pl^ntllt  to  trial  by 
jmy,  as  prayed  tor  in  a  supplemental  petltiou,  filed  heretofore,  on  the 
dghth  of  June,  1876,  the  counsel  tor  defendants  proposed  that  the  trial 
should  be  by  a  special  jury  of  merchants,  "^^ch  proposition  was  imme- 
diately accepted  by  the  Attorney  Oeceral  In  behalf  of  the  State,  where- 
upon the  Attorney  O^ieral  informed  the  court  that  boyj^DoctieaJBere. 
wiUing  to  baXfiA  trial  by  a  special  jury  of  merchants,  which  statement, 
was  confirmed  by  the  counsel  for  the  defendant^  and  the  Attorney  Oeu- 
eral,  on  behalf  of  the  State,  moved  the  court,  the  counsel  for  the  defend- 
ants assenting  thereto,  to  order  a  speda]  jury  of  merchants  to  be  sum- 
moned by  the  sheriff;  that  the  court  refused  to  order  a  epedal  jtuy  of 
merchants  to  be  summoned,  t»eing  of  the  opinion  and  upon  the  ground, 
as  stated  by  the  court,  that  the  law  does  not  authorize  the  court  to  order 
aspecial  jury;  but  the  court  stated  that  if  both  parties  assented  to  a  jury 
the  court  would  order  a  jury  to  be  dn^wg,  selected,  and  summoned  in 
the  mode  uid  manner  i&'escribed  by  the  general  law,  and  not  otherwise; 
that  thereupon  the  oouosel  tor  the  State  objected  and  reserved  the  point, 
stating  lo -the  court  that  a  bill  ot  exoeptigns  would  be  prepared  embody- 
ing the  rulings  of  the  court  and  the  objections  to  the  same,  whereupon 
the  counsel  for  defendants  stated  Uia^  they  withdrew  their  consent  to  a 
trial  bj  jury,  their  consent  being  given  simply  to  a  trial  by  a  special  jury 
(rf  merchants. 

"  And  to  the  rulings  ot  the  court  refusing  to  allow  a  trial  by  a  spedal 
jury  (rf  merchants,  and  in  refusing  to  order  a  special  jury  of  merchants 
to  be  summoned  by  the  sheriff,  the  State,  plaintiff,  by  the  Attorney  Oen- 
ent),  then  and  there  excited,  and  now  tenders  this  blU  of  exceptions  for 
^tpioval  and  signature. 

"(Sighed)  JACOB  HAWKINS,  Judge." 

The  case  was  tried  by  the  court  without  the  intervention  of  a  jury. 
Jut^ment  was  rendered  in  favor  ot  the  defendants,  and  the  pU^tifT  has 
appealed. 

We  think  the  court  erred  in  refusing  to  order  a  special  jury  of  mer- 
chants for  the  trial  ot  the  case.  It  Is  one  peculiarly  requiring  a  jury  of 
men  skilled  in  acoounts  and  having  a  practical  knowledge  of  book-keep- 
ing, oompet^it,  from   their  sldU  and  experience,  to  adjust  iMOks  of 
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acDOuntB,  to  oorrect  erroneous  entries,  to  establisb  proper  bolancea,  and 
to  fix  tiie  ex&ot  state  of  Dumerous  aad  complicated  buBlaeHB  transactlonB. 
We  deem  It  proper  to  the  end,  that  the  various  Irrcgularitlee,  errors,  and 
Ul^allliea  all^;ed  to  exist  in  the  offlce,  books,  aocounta,  and  vouchers  of 
the  Auditor  ol  Public  Accounts,  as  well  as  all  the  other  laeueB  involved 
in  this  controversy  may  be  examined  Into  and  be  tried  by  a  special  Jnry, 
in  conformity  with  the  provisions  of  ardde  2153  of  the  Bevised  Statutes, 
page  435. 

It  Is  therefore  ordered  that  the  judgment  appealed  from  be  aannlled 
and  reversed.  It  Is  further  ordered  that  this  case  be  remanded  to  the 
court  ot  the  first  instance;  that  the  Judge  thereof  be  and  he  Is  hereby 
directed  to  issue  an  order  to  the  dvll  sheriff  of  the  parish  of  Orleans  to 
summon  aocordlng  to  law  a  special  jury  of  merehaiits  to  attend  in  said 
court  for  the  purpose  of  trying  this  case,  and  tliat  the  same  be  proceeded 
with  b^ore  said  jury  In  ooufonalty  with  law.  It  is  lastly  ordered  that 
defondMits  pay  costs  of  tlds  appeal. 


J.  Faust,  Broturr  &  Co.  vs.   Oltnh  &  Wintz.    Chablbb  Cavakac  un> 
James  Bickktts,  Subetixsi 

JodldalbondB  are  lollilarrobliKatloiui.  and  this  Is  kjDdlolBl  bond  whlcdi  IssonsU 
to  be  eatoroed.  Tlie  judse  a  guo  erred  In  not  rendering  judEineatiii  aoNAi 
affklDBt  the  Buretlos. 

APPEAL  from  the  Fouitb  District  Oourt,  parish  of  Orleoos. '  Xyiick.  J. 
I.  Tharp,  for  plaintUT  and  appellant    F.  G.  Zacliarie,  for  d^aidsnls 


TALiArxRBO,  J.  This  la  an  appeal  taken  from  a  judgment  rendered  oa 
a  rule  against  Cavanao  aod  Bioketts  as  sureties  on  on  appeal  bond,  de- 
creeing that  each  of  the  said  sureties  pay  hifl  virile  share  or  port  of  the 
judgment  obtained  by  the  plaintiffs,  Faust  &  Co.,  against  the  defeooants, 
Glynn  &,  Wlntz. 

The  plaintifb  oomplaln  that  the  oourt  below  decreed  that  the  sureties 
sued  on  the  iMud  of  appeal  were  jointly  bound  each  for  one  half  tlie 
Judgment  ^pealed  from,  when  they  should  have  been  condemned  tn 
soltdo. 

Judldal  bonds  are  solidary  .obligations,  and  this  Is  a  judicial  bond. 
The  bond  ledtes:  "  Enow  all  men  by  these  presents,  that  we,  P.  J. 
Olynn  and  H.  8.  Wints,  as  prindpale,  and  Otutrlea  Gavanao,  and  James 
Bicketts,  their  sureties,  are  bound,  etc,  in  tho  sum  of  thlrtem  hundred 
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doUsra,  for  the  paymeDt  of  which  we  bind  oaiBdves,  oui  heira,  execu- 
b>i8,  and  admloistretoTB  flrmly  by  theae  presents,"  etc 

The  court  erred  in  not  rendering  judgment  in  aofulo  against  the  sure- 
ties. 

It  is  therefore  ordered  tliat  the  judgment  appealed  from  be  annulled 
and  reversed,  and,  proceeding  to  give  such  judgment  as  should  have 
been  rendered  in  the  caae.  It  is  now  ordered  that  the  rule  be  mode  abso- 
lute, and  that  the  plaintlUb,  J.  Faust,  Brother  &  Co.,  recover  against  the 
said  sureties,  Charles  Gavonac  and  James  Kcketts,  Jr.,  in  mlido,  the  sum 
of  S845 10,  with  Biz  per  cent  per  annum  interest  from  Deoember  25, 1671, 
and  ten  per  cent  damages  on  the  same  until  paid,  and  ooets  in  both 
ooorte. 

Beheoring  refused. 


Mas.  E.  J.  Lateroke  vs.  Cm  or  New  Orlbams. 


The  Ibw  prescrlbea  tbe  Deoesaarr  toim^ltlea  tc  re«iver  a.  t&x-judcimeDt.  The  ail- 
Tertisenient  ol  the  tax-bllla  1b  aaDlolent  notloe.  Plaintiff  baa  never  sold  or  d)!'- 
poaed  of  the  property.  It  woe  aaaesaed  In  the  name  In  vhlsh  ahe  acquired  it. 
Her  Boeond  husband  WM  not  a  DeaeesarT  pnrty.    The  proceeiilnKS  are  rBunlar. 

The  objection  as  to  the  area  of  the  lot  la  of  no  ImportaDm.  at  leaat  to  plalntlR.  If 
the  sheriff  sells  more  than  ehe  owns,  ebe  will  not  be  Injured. 

1  PPEAL  from  the  Superior  District  Conrt,  parish  of  Orleans.  Haw- 
A  Icins,  J.  Julien  Mvdwl,  for  ploiotifT  and  appellant.  Samuel  P.  Blani; 
tor  defendant  and  appellee. 

Wtlt,  J.  FlalntifT  appeals  from  the  judgment  dissolving  the  injunc- 
tion sued  out  by  her  to  restrain  the  execution  of  certain  tax-judgments 
vrbidi  the  city  of  Now  Orleans  recovered  against  her. 

The  grounds  for  the  action  are : 

Ilrst— That  she  was  not  legally  cited  ; 

Second— That  her  husband  was  not  made  a  party  ; 

Third— That  the  notices  of  seizure  were  not  served  on  her  in  her 

Fourth— Tliat  the  advertisement  of  the  sale  was  not  made  in  her 

Fifth— That  the  measurement  of  the  property  described  in  said  adver- 
tisement  is  not  correct,  and  far  exceeds  the  real  area  of  said  property.  ' 

The  nuun  objection  is  that  the  assessments,  the  publication  of  the  tax- 
bills,  the  judgments,  the  notices  of  aeizuree,  and  the  advertisements — 
indeed,  tbo  whole  proceedings— were  conducted  in  the  name  of  Widow 
Maloncey  Soniat  Dufoesat,  in  whoee  name  the  title  on  the  pubUc  records 
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Hre.  E.  J.  LaTsrsDo  vs.  Oltr  of  New  Orl«ftnB. 

-ftppeBis,  notwlthBtonding  tb«  ftwA  that  tills  lady  bad  previously  manM 
a  second  time,  and  her  present  husband,  Jules  Lavergne,  wss  not  made 
a  party.    There  is  no  force  in  this  objection. 

The  lav  presoribee  the  neoessuy  formalities  to  recover  a  tax-judg- 
ment. The  advertisem«it  of  tiie  tax-bills  is  sufficient  notice.  J^olntlff 
has  never  sold  or  disposed  of  the  property.  It  was  asaeoBed  In  tbenauie 
in  which  she  acquired  it  Her  husband  was  not  a  necewary  party.  The 
proceedings  are  regular.  The  obJfwUoti  as  to  the  area  of  the  lot  U  of  no 
importance,  at  least  to  plalntUL  If  the  aherifT  sells  more  than  ^e  owns, 
she  will  not  be  injured. ' 

Judgment  afBrmed. 

Behearing  refused. 


Cabl  ErNMEsoEisEB  vs.  Zx>ui8  Junckfji  et  al. 

On  the  trial  ot  this  suit,  which  in  s  petlt-orr  one,  the  plaintiff  offered  wltoeitsei  to 
prove  n  private  aureeineDt  Iratweeo  himsell  and  the  detendnnt.  by  which  the 
letter  agreed  to  talie  the  propertr  in  question  In  hia  name  tor  (he  Iwneflt  ol  tht 
plaintiff,  or.  in  other  words,  to  eontradict  the  notarial  act  al  sale  and  prove  litis 
to  realeelate  br  parol.  This  waBobieoted  to.  and  the  olqeotlon  should  have  been 
maintained. 

APPEAL  from  the  Superior  t>iBtrict  Court,  parish  of  Orleans.    Eaa- 
kijis,  J.     Kenntird,  Howe  i6  Prentisn,  for  plaintiff  and  appellee.  Sam- 
bola  &  IhifiToe,  for  defendant  and  appellant 

LuDELiMO,  C.  J.  This  is  a  petitory  action.  The  pl^ntitf  alleges  that 
he  purchased  the  property  in  question,  and  by  agreement  with  de- 
fendant had  the  title  to  the  property  placed  In  the  name  of  defendant, 
who  executed  the  notes  for  the  credit  portions  of  the  price.  The  title  to 
the  real  estate  shows  that  the  defendant  purchased  the  property  and 
executed  bis  notes  for  the  credit  part  of  the  price  and  paid  the  cash  in- 
stallment. On  the  trial  the  plaintiff  offered  witneeeee  to  prove  a  private 
agreement  betwoen  himaelf  and  the  defendant  by  which  the  latter  agreed 
'  to  take  the  property  in  hie  own  name  for  the  benefit  of  the  plaintilt  <«, 
in  other  words,  to  contradict  the  notarial  act  of  sale,  and  prove  title  to 
'  real  estate  by  paroL  This  was  objected  to  on  the  ground  that  parol 
evidence  was  inadmissible  to  contradict  the  written  title  or  to  estaUish 
title  to  real  estate.  The  objection  should  have  be^i  maintained.  The 
Civil  Code,  article  2140,  declares  :  "  All  sales  of  immovable  property  j^tsU 
be  made  by  authentic  act  or  under  private  signature.  Except  as  pro- 
vided in  article  23fl5,  every  verbal  sale  of  immovables  shall  be  null,  as 
well  for  third  persons  as  for  the  contracting  parties  themselves,  and  the 
t«sUinoDial  proof  of  it  shall  not  be  admitted." 
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"Netther  shall  parol  evidence  be  admitted  against  or  beyond  what  Is 
-contained  in  the  acts,  nor  In  what  may  have  been  said  before  or  at  the 
time  of  making  them,  or  since."    C.  C.  3276. 

Here  the  effort  was  to  destroy  the  written  recorded  title  of  the  detend- 
Ant,  and  to  establish  a  title  to  the  property  in  favor  of  the  plaintiff  by 
parol  evidenoe.  13  An.  218 ;  6  An.  133,  aOi ;  8  Rob.  469  ;  Barbin  vs.  Oas- 
paid,  16  An.  541. 

This  view  renders  It  unnecessary  to  notice  other  points  made  by  de- 
fendant. 

It  is  therefore  ordered  that  the  judgment  of  the  lower  court  be  re- 
versed, and  that  there  be  judgment  in  favor  of  the  defendant  rejecting 
the  [dsintifrs  demand  with  costs  of  both  courts. 


L.  H.  Oabdneb  &  Co.  vs.  Levasbeub  &  Co.  - 

Thlfl  <nse  turn!  on  a  aueetion  of  novation,  Ths  orlKlnol  not«fl  of  Levasseur  A  Co. 
to  plalntifh  were  given  upto  tha  tormer  with  the  eioeptlon.  perhai«.  of  one  of 
them  not  In  the  posBesBion  ol  the  plalntlfla  at  the  time.  An  exchaiuce  of  notee 
took  place.  Plolntlffa  reoelved  the  new  DUtee  executed  In  thalr  tavor  by  defend- 
ann  in  parsaancn  ot  an  aKreement  entered  Into  between  the  partiea.  The 
Intention  to  eztinsDish  the  old  notee  and  subatitute  the  new  onea  U)  represent 
the  reduced  amount  of  the  Indebtedueaa  as  fixed  br  the  oompromlBe  and  adjuBt- 
ment  ot  their  alfolre  by  the  parties,  is  annoiently  apparent.  The  plaintiffs  there- 
fore had  DO  rifchtto  eutoree  payment  of  the  original  notM.  wtilch  were  no  louRSr 
oUiicatioQS  aBOlDSt  the  defendanta. 

APPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.  CiilUm.  3. 
T.  M.  Gill  and  Kennard.  Howe  dt  Prentiss,  for  plahidflb  and  appellees. 
A.  &  W.  Yoorhien,  for  defendants  and  appellants.  Q.  Schmidt,  lor  Chai- 
lotte  Anderson. 

TALurERBO,  J.  In  the  month  ot  June,  1873,  Levasseur  &  Co.,  finding 
th^uselves  falling  In  their  business,  effected  a  settlement  with  their  cred- 
itors by  obligating  themeelvee  to  pay  them  thirty-three  cents  on  the 
dollar,  one  half  hi  twelve  months,  the  other  halt  In  eighteen  months.  A 
written  agreement  to  that  effect  appears  to  have  been  signed  by  all  liieir 
creditors,  the  plalntiflb  among  the  rest  But  it  seems  that  between  L  H. 
Gardner  &  Co.  and  Levasseur  &  Oo.  the  arrangement  was  that  the  latter 
-should  give  to  the  former  seven  promissory  not«s  each  for  the  sum  of 
laei  05,  payable  respectively  on  the  flfteentJi  ot  November,  1878,  flfteenth 
<rf  January,  1874,  fifteenth  ot  March,  1874,  flfteenth  of  May,  1874,  fifteenth 
ol  Kovember,  1874,  flfteenth  of  December,  1874,  and  flfteenth  of  January, 
18T5 ;  and  that  Oardner  &  Ca  were  to  surrender  to  Levasseur  &  Go. 
thdr  four  notes,  a^^regatli^  in  amount  S4568  51,  held  byOardner  &  Co. 
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It  appears  that  the  first  Dote  ot  the  series  of  four  held  b;  Q&rdn«x  & 
Go.  was  not  in  tb^  poBoeflaion  at  the  time  this  arrangemoit  was  ento^ 
into  and  waa  not  delivered  to  LevasBeur  &  Co.,  but  tbe  other  three  notes 
were  delivered.  The  seven  notes  of  Levaaseur  &  Co.  in  favor  of  Gard- 
ner &  Go.  were  exeoat«d  and  delivered  to  them. 

On  the  first  da;  of  October,  1873,  about  three  moDtbs  and  a  hail  after 
entering  into  the  above  agreement,  Levaseeur  &  Co.  sold  out  their  entire 
stock  of  mercfaandisa  to  Edward  Iieon  Levaaaenr,  a  youth  of  about 
twenty-one  or  twenty-two  years  ol  age,  a  son  of  P.  W.  Xievasseur,  one  ol 
the  firm  of  Levaaaeur  &  Co.  The  oonsideratioD  for  which  thia  sale  was 
made  was  the  sum  of  810,104,  of  which  the  amount  Of  9168  01  was  de- 
ducted as  being  due  the  pur<^iaBer  lor  services  as  clerk  for  Levaaeear 
&  Co.,  and  for  the  remainder  he  gave  twenty-seven  promissory  notes, 
drawn  to  his  own  order  uid  iudorsedbyhim,  payable  at  different  periods. 
The  sale  and  transfer  was  made  by  notarial  a(!t  by  which  the  vendor's 
lien  and  privilege  upon  the  property  sold  was  expressly  recognized  and 
atipulatedinfavorof  the  vendors  orany  future  holders  of  the  said  prom- 
issory notes.  Edward  L.  Levaaeeur,  the  purchaser,  went  into  i>0B8ee- 
sion  of  the  store,  the  stock  of  goods,  and  the  fixtures,  etc.,  on  the  first 
of  October,  18T3.  The  notes,  or  many  of  them  at  least,  it  appears,  went 
soon  after  the  sale  into  the  hands  of  third  holders. 

On  the  twenty-second  of  November  following,  L.  H.  Gardner  &  Co. 
brought  suit  against  Levasseur  &  Co,  upon  the  four  ordinal  notes  ol 
Levasaeur  &  Co.  for  their  iodebtedness  of  $4568  50,  ignoring  the  com- 
promise agreement  on  the  alleged  ground  that  its  conditions  were  vio- 
lated by  Levasseur  &  Co.  by  their  failure  to  pay  the  first  of  the  new 
series  of  their  notes  given  in  pursuance  of  the  agreement  and  which  fdl 
due  on  the  fifteenth  of  November,  1873.  In  a  supplemental  petition 
L.  H.  Gardner  &  Co.  prayed  for  and  obtained  a  writ  of  attaohment 
agfunst  Levasseur  &  Co.,  and  caused  it  to  be  levied  on  the  eighth  ol  De- 
cember, 1873,  upon  the  stock  of  goods  and  contente  of  the  store  in  pos- 
sesion of  Edward  L,  Levasseur,  treating  the  same  as  the  property  ot 
their  debtors,  Levasseur  &  Co. 

The  answer  of  Levasseur  &  Co.  cont^ns  a  general  denial  They  ad- 
mitted they  signed  the  notes  sued  upon,  but  averred  that  the  notes  on 
which  they  are  sued  were  settled  for  by  new  notes  given  in  full  payment 
for  the  old  ones,  which  were  novated  and  extinguished,  and  now  consti- 
tute no  obligation  ag^nst  them.  They  allege  that  by  the  illegal  attach- 
ment taken  against  them  by  the  plaintUTs  they  have  suffered  damages  to 
the  amount  of  ten  thousand  dollars.  Thoy  pray  that  the  plaintifils'  de- 
mand be  rejected  with  costs,  and  they  set  up  a  reconventional  demand 
for  ten  thousand  doUais  damages,  and  pray  judgm^it  ag^nst  the  plain- 
tifb  accordingly. 
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The  case  was  tried  twice  in  the  court  below,  with  the  same  result  in 
cadi  trlsL  Judgment  waa  rendered  in  favor  of  the  plalntUb  for  th& 
amoant  claimed,  with  privilege  ae  attaching  eredltors.  The  defendaQtcT 
leconventlonai  demand  was  rejected.    The  defendants  have  appealed 

We  thinlc  there  was  a  novation.  The  oiiglnal  notes  of  LevosBeur  ft 
Co.  to  L.  H.  OordDer  &  Co.  were  given  up  to  the  former,  with  the  excep- 
tion, periiaps,  of  one  of  them,  not  in  the  possession  of  Qordner  &  Co.  at 
the  Ume  the  exchange  of  notes  took  place.  L.  H.  Gardner  &  Co.  received 
the  new  notes  executed  in  their  favor  b;  Levasseur  &  Co.  in  pursuance 
of  the  agreement  entered  into  between  the  parties.  The  Intention  to  ex- 
tinguish the  old  notes  and  to  substitute  the  new  ones  to  represent  the 
reduced  amount  of  the  Indebtedness  as  fixed  by  the  compromise  and 
adjustment  of  their  afTairs  by  the  parties,  we  think  sufBciently  apparent. 
The  plalntltb,  therefore,  had  no  legal  right  to  enforce  payment  of  the 
original  notes,  which  were  no  longer  obligations  against  Levasseur  &  Co. 

It  ia  therefore  ordered  that  the  judgment  appealed  from  be  annulled, 
avoided,  and  reversed.  It  is  further  ordered  that  there  be  judgment  In 
favor  of  the  defendants  with  costs  in  both  courts. 

Beheariog  refused. 


No.  6715. 
Stoddabd  Howell  vs.  Citv  of  Nkw  Obleaks. 

This  [ran  Injunction  suit  to  restrsin  an  execution  obtalnod  on  a  tax-judKmSDt  ia 
tavOToI  tliQaltjSKBinBttbedeteDdaiit.  Thearounds  »re  that  tbo  probity  wa> 
not  leffolly  or  property  aaseased ;  that  the  defendant  was  oot  cited :  and  that  tho 
ftvidonntdld  not  anthtrliw  Iheiiiditment.  Eieept  «h  to  tho  BllBRed  want  of  cita- 
tion, tho  objections  aro  not  xrounds  for  on  iojnnotlon.  Tho  errors  should  have 
heon  oortected  before  the  iudsment  became  rf»jiflicala. 

But  on  the  trial  of  the  Injunction  no  evidence  was  nilduood  to  prove  a  want  of  cita- 
tion. 

iPPEAL  from  the  Superior  District  Court,  parish  of  Orleans.    Saw- 
kinf,  J.     George  L.  Bright,  for  plaintiff  and  appellee.     Sanmel  P. 
Wane,  for  defendant  and  appellant 

LuDELme,  C.  J.  This  is  an  injunction  suit  to  restrain  an  execution 
obt^ed  on  a  tax-judgment  in  favor  of  the  dty  against  the  defendant. 
The  grounds  for  the  injunction  are  that  the  property  wos  not  legally 
and  properly  assessed;  that  defendant  was  not  cited;  and  that  the  evl- 
dffljce  did  not  authorize  the  judgment  Exoept  as  to  the  allied  want 
of  dtatlon,  the  objections  are  not  grounds  tor  an  injunction;  tho  errors 
should  have  be^i  corrected  before  the  jud^^ent  became  res  judicata. 

But  on  tihe  trial  of  the  Injunction  no  evidence  was  adduced  to  prove 
a  want  of  dtatton,  nor  have  the  alleged  Irregularltl^  in  the  proceedings  - 
dace  the  judgment  been  proved. 
60 
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It  l8  therefore  ordered  that  the  Jtidgtufflit  of  the  lower  court  be  re- 
versed, and  that  there  be  JudgmeDt  Id  favor  of  the  defendant  and  against 
the  plalntifT  and  the  surety  od  the  Injunction  bond  in  wlido  for  twnty 
per  cent  on  the  amount  of  the  judgment  enjoined,  and  costs,  uid  tbat 
the  Injunction  be  dissolved. 


MoBOAN,  J.,  d'iMentiiig.  I  can  find  no  evidence  that  there  f/asaay 
citation  of  any  kind  served  on  the  defendant,  or  that  he  was  brought 
Into  court  under  any  of  the  forma  requited  by  law.    I  therefore  diasent 


Ferrz  &  BETANcorRT  vs.   THE  New  Orlbanh  Mutual  Ix8tiii.<KcG  Coii- 
PANV  AND  Other  Ibscrakcb  GoMPANtES. 

Tbeae  casen  turn  on  the  validity  oI  a  poUct  of  InBuraniK  on  a  sea  voaacl. 

The  tact  that  Uiere  aru  «in>nmatancee  nnd  actions  which  are  tiuBplclouB  or  whldi 
are  not  BBtiefaetorlly  explained  to  all  who  may  be  latereBted.  con  not  be  held  hr 
oouHe  of  justice  as  contrail Ictinn  and  overcomlnK  tbe  dlrtMt.  positive  testimoaF 
ot  an  unusually  lar«e  number  of  wltnceaea  whose  veracity  is  not  Impeaobeii. 
and  moat  ot  whom  are  not  shown  to  have  any  interest  in  cmmmlttlne  perjury. 

APPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.  LeaHnumt, 
J.  Jury  trial,  George  L.  Bright,  for  plaintitib  and  appellants.  Bl/- 
Vam  H.  Hunt,  M.  M.  Cohen.  EUi8,McEneru  £EHhi,A.  roorldeg, and  Fiii- 
ne]i  (£  Miller,  for  defendants  and  appeilees. 

HowKLL,  J.  The  plaintiflb,  residents  of  Mexico,  sue  the  defendant 
company  for  tho  value  ot  one  fifth  of  three  boxes  of  silver  bullion  and 
one  half  of  five  hundred  and  fifty-eight  bales  of  tobaooo  and  thirty-two 
boxes  of  vanilla  beans,  shipped  on  tbe  schooner  Antonietta,  at  Vera  Cruz, 
on  the  tenth  of  November,  1868,  insured  in  an  open  policy  with  the 
defendants  on  the  twenty-fourth  ot  the  same  month,  and  lost  on  th^ 
ninth  ot  December,  same  year,  1868,  by  perils  insured  against,  aa 
alleged. 

The  answer  admits  the  insurance,  but  denies  that  the  goods  were  over 
sliipped  liy  plaintiffs  on  said  schooner  or  were  lost  aa  alleged,  and  avers 
tliat  the  pretended  losses  were  fraudulent,  because,  if  the  s^d  goods 
were  over  on  board  of  said  vessel,  they  were  taken  off  by  or  (or  the  plain- 
titb  before  the  vessel  sailed;  that  the  goods  were  not  on  the  said  vcssri 
at  tho  time  of  the  allied  loss  thereof,  and  could  not  be,  as  thera  was 
more  eargo  on  tho  manifest  than  said  schooner  could  contain;  thatsaid 
si'hooner  met  with  no  bad  weather,  and  was  not  lost  by  any  of  the  perils 
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inaured  agsioflt,  but  was,  vlth  the  knowledge  and  oonsent  of  the  plohi- 
tub,  fraudulently  lost  and  sunk  for  the  purpose  of  defrauding  the  re- 
i^ndente;  that  said  Bohooner  sailed  by  the  coast  of  Yucatan,  the  more 
itadilf  to  effect  the  fraudulent  lose;  that  the  officers  and  crew  left  the 
Teae^  in  good  weather  and  a  calm  sea,  and  could  have  saved  the  silver 
bullion  hod  it  been  on  board;  that  the  assured,  or  one  of  them,  were  the 
owners  of  tiie  vessel  at  the  date  of  the  alleged  loss;  that  plaintifb  prac- 
ticed eoncealmeDt,  misrepresentation,  and  fraud  in  effecting  the  insur- 
ance, sod  had  a  valid  contract  been  made  it  would  have  been  void  by 
reason  thereof,  and  that  the  plaintifC^  had  no  insurable  interest  In  the 
.property  insured. 

The  case  was  tried  before  a  jury,  a  verdict  rendered  in  favor  of  defend- 
ants, and  from  the  judgment  thereon  the  plaintiffs  appealed. 

The  defendants  contend  that  when  the  vessel  was  lost,  the  alleged 
caigo,  lor  which  indenmity  is  claimed,  was  not  on  board,  because  it  is 
proved  that  so  lai^e  a  cargo  could  not  have  been  stowed  Jn  the  said 
veesA 

It  is  true  that  several  witnesses  give  it  as  their  opinion  that  the  vessel 
rould  not  carry  the  quantity  of  cargo  specified  in  the  bill  of  lading,  and 
three  of  the  sailors  or  employees  thereon,  who  were  brought  to  this  city 
Irom  Mesioo  to  testify  swore  that  a  much  smaller  quantity  was  on  board 
at  the  date  of  the  loss,  and  that  the  vessel  was  scuttled  by  the  captain 
and  other  officers.  The  te*(timony  of  these  three  witnesses  Is  destroyed, 
in  onr  cstlmatloD,  by  the  fact  that  they  made  contrary  statements  under 
oath  in  Mexico,  and  the  opinion  of  the  other  witnesses  on  behalf  of  de- 
tcndants  is  overcome  by  the  pomtire  testimony  of  the  captain,  who  was 
the  sole  owner  of  the  vessel,  the  other  employees  thereon,  the  parties 
who  were  employed  in  Vera  Cruz  to  put  the  goods  on  the  vessel  in  that 
port,  and  the  shippers,  who  were  the  merchants  and  agents  of  the  pltdn- 
tiJ6  in  making  the  shipment  They  are  univtpeached,  and  they  state 
positively  that  the  goods  described  in  the  bill  of  lading  and  invoice  were 
ot'iKifl^  put  on  the  said  vessel,  and  some  of  them  say  more  cmtld  have 
heenpat  on.  In  corroboration  of  this,  the  dimensions  of  the  vessel  and 
the  several  kinds  of  packages  are  given,  and  from  the  arilhm^licni  calai- 
Idfione  tiiereon  which  are  presented  we  are  not  prepared  to  say  that  the 
'«88el  was  incapable  of  carrying  such  a  quantity  of  cai^.  The  fact  that 
there  are  circumstances  and  actions  which  are  not  satiitfaclcrily  ejplainerl 
to  all  who  may  be  interested,  can  not  be  held  by  courts  of  Justice  as  oon- 
tiadicting  and  overcoming  the  direct,  positive  testimony  of  on  nnuguaily 
kTge  number  of  witnesses,  whose  vera(^ty  is  not  impeached,  and  most  of 
whom  are  not  shown  to  have  any  interest  In  committing  perjury.  "We 
have  carefully  examined  and  weighed  the  testimony  of  the  witnesses  for 
hath  pluntiffs  and  defendants,  and  we  can  not  agree  with  the  jury  in  the 
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cstlmatioQ  they  have  placed  od  it.  By  all  the  means  of  interpreting  evi- 
denoe  adduced  iu  courta  of  justice,  ve  are  constr^ned  to  accept  the  di- 
rect,  poeitive  lestijnony  qf  ■unimpeached  loUrieesee,  most  of  irhom  were 
ootors  !q  and  eye  wltaessee  to  tlie  foots  as  to  which  they  testify,  in  pref- 
erence to  the  opinions  of  otheni,  who  had  no  direct  knowledge  of  such 
facts. 

We  conclude  that  the  cargo  was  on  the  vessel,  aa  described  in  the  bQI 
of  lading  and  asserted  by  a  large  number  of  witneaees.  So  sati^actonj 
or  ratloTMl  motive  in  the  captain  is  shown  vrhy  he  should  commit  tiie 
frauds  and  crimes,  or  In  the  many  other  parties  to  conspire  with  him  to 
commit  the  crimes  charged  as  necessary  to  sustain  the  defendants' 
theory  of  this  case. 

.  By  the  same  rule  of  weighing  and  construing  evidence,  we  must  dedde 
all  the  other  points  ol  defease  against  the  defendants,  who  are  inauiers 
on  an  open  policy,  and  took  the  risk  upon  a  vreeentation  of  the  deairii>- 
lion  and  valite  of  the  goode  injured,  and  it  devolved  on  them  to  make  out 
their  defease.    We  are  constrained  to  hold  them  to  their  contract. 

It  is  therefore  ordered  that  the  judgment  appealed  from  and  the  ver- 
dict of  the  jury  herein  bo  set  aside,  and  it  is  now  ordered  that  the  plain- 
tiffe  recover  of  the  defendants  the  sum  ol  930,342,  with  legal  hitenet 
thereon  from  judicial  demand,  all  in  the  gold  coin  of  the  United  States 
and  costs  of  suit. 


On  Bxheabino. 

WiLV,  J.  After  re-argument  and  mature  deliberation,  wc  have  come 
to  the  conclusion  that  our  former  judgments  herein  are  correct 

It  is  therefore  ordered  that  oui'  former  judgments  in  these  cases  re- 
main undisturbed. 


MoBOAM,  J.,  dissenting.  In  all  these  cases  I  dissent  from  the  oondu- 
eions  ot  the  majority,  upon  the  following  grounds,  which  I  wDl  elab<aate 
iiereafter: 

First— I  think  there  was  misrepresentation  in  effecting  the  iasniaace; 

Second— Concealment  of  facts,  which,  if  disclosed,  woold  have  made 
the  companies  decline  the  risk. 

Third— I  think  the  vessel  was  not  of  sufUcieut  capacity  to  contain  the 
cargo  which  it  Is  alleged  was  on  her. 
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PAKT. 

In  daima  for  dtuiutBes  In  conaaqneDoe  ot  ■  mallolouB  Droseoatlon  It  la  &  fundameii- 
Ul  prlnal[ile  of  law  In  referenae  to  snob  actionB.  that  the  proeecntlon  oom- 
plainod  of  should  be  ahown  deetituta  o[  a  crobabls  canae.  Vhat  will  or  wtll  not 
amonnt  to  a  iirobable  canae  wlU  depend  upon  tha  olrcaiiielauoea  of  each  partlc- 

la  the  case  at  bar  the  detandante  were  not  the  anressore.  The?  dlscharEed  the 
plaiDtlff,  a  oar-drf Tor  In  their  sarvlee,  for  a  Tlolation  of  hie  oontraot,  and  said 
that  he  bad  appropriated  tares  to  himsell.  Under  the  otroamatajioeaot  the  case, 
aa  shown  br  the  evldenoe  In  the  record,  the  plaintiff  put  htmsell  In  the  position 
olhaiinctliecharKe  made  against  him,  and  he  oan  not  hold  the  defendants  lia- 
ble tor  a  nudloloue  latent  toward  him.  when  the  defense  whloh  they  set  ap  to  hla 
action  asalDSt  them  was  founded  on  hts  owd  act.  Therefore  the  claim  of  plain- 
tiff for  damasee  on  the  icround  ot  his  havlnc  been  maliciously  and  anjuDUr 
•landerad  <»d  not  be  maintained. 

APPEAL  from  the  Superior  District  Court,  parish  ol  Orleans.     Haw- 
tins,  J.    Jury  triaL    S.  King  Culler  and  W.  H.  Cooley,  for  plaintiff 
aod  appellee.    L.  E.  ^numds,  for  defeodauts  and  appellants. 

UoBaAH,  J.  Plaintiff  was  a  car-driver  in  the  service  ot  defendants  and 
was  diacharged  by  the  defendants  from  their  employ.  He  sued  for 
wages  due  at  the  time  of  his  dledbarge  before  a  Jtistlce  of  the  peace. 
The  answer  was  that  he  had  "  violated  his  duty  and  acted  unfaithfully 
in  collecting  aad  receiving  fares  from  passengers  contrary  to  orders, 
and  in  appropriating  fares  for  hlmseU  inetead  of  patting  them  in  the 

1)01." 

He  had  Judgment  in  his  favor.  The  company  ^pealed  to  the  Third 
DiBtrict  Couri;.  In  that  tribunal  he  had  judgment  again.  He  now  brings 
this  suit  against  the  company,  clabnlng  five  thousand  dollars  damages 
lor  having  wiUfnlly  anil  maliciously  accused  him  of  the  crime  of  pur- 
loining money  lielonging  to  the  company,  and  in  spreading  the  same 
upon  the  records  of  the  courts  of  the  country. 

The  defense  is  a  denial  that  there  was  any  malice  or  bad  Intent  enter- 
tained toward  him  on  the  part  of  the  defendant  In  any  of  the  matters 
referred  to  in  his  petition. 

The  case  was  tried  by  a  jury,  who  found  a  verdict  in  favor  of  plaintiff 
lor  two  thousand  dollars.  .  Defendants  appeal. 

The  contract  between  the  plaintiff  and  defendants  was  that  he  should 
forfeit  all  wages  that  might  be  due  him,  and  render  himself  liable  to  be 
(iiichaiged.  If  he  was  discovered  taking  or  receiving  In  bis  hands  any 
money  or  tickets  tendered  or  paid  for  fare  by  passengers,  or  should  he 
(aQ  in  any  instance  to  cause  the  same  to  be  put  In  the  box. 

Either  of  two  drcumatances,  therefore,  nas  sufBcient  to  authorize  his 
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Flrst — Taking  or  receiving  In  his  hands  any  money  or  Qckets  teodoed 
or  paid  for  fare. 
Second— Failing,  in  any  instance,  to  cause  tlie  same  to  be  pnt  In  the 

-  The  witness,  Kirby,lFtio  informed  upon  the  plalntft^  says  that  hegot  00 
thecal  which  was  in  charge  of  the  plaintiff  at  Gorrollton;  tliat  he  garetlie 
plaintiff  a  nickel,  and  that  he  (plaintiff)  did  not  put  It  in  the  box;  tJiat  be 
rode  on  the  car  to  Napoleon  Avenue;  that  witness  was  on  the  plaUonn  of 
the  cat  all  the  time  he  was  riding,  talking  to  the  plaintiff,  and  that  If  he, 
plaintiff,  had  put  the  nickel  in  the  box,  he,  witness,  thinks  he  would  have 
seen  him  do  it. 

FltzGompton,  a  witness  for  the  defendants,  says  that  he  was  In  the  car 
when  Eirby  entered  It;  that  Klrby  gave  the  driver  a  dime,  who  returned 
him  two  nickels,  one  of  which  he  dropped  into  the  driver's  hand;  that 
after  riding  a  liUJb  distance,  about  two  squares,  the  driver  handed  him, 
the  witness,  the  nltdiel  and  told  him  to  drop  it  in  the  box,  saying  that  be 
did  not  receive  fares;  that  Eirby  was  inside  the  car  all  the  way. 

Hewett,  the  plaintiff,  swears  that  be  never  received  a  nickel  belonglDg 
to  the  defendants,  appropriating  it  to  his  own  use.  He  says  that  he 
might  have  received  a  nickel  from  Eiriay,  bat  not  with  the  intention  of 
keeping  It  He  says:  "  I  might  liave  ^ven  blm  diange.  He  gave  me 
a  dime,  and  I  gave  him  back  the  change.  He  banded  me  back  a  nickdr 
which  made  me  suppose  that  I  gave  him  too  much  oliange.  I  gave  It  to 
Mr.  Fitzoompton,  who,  I  believe,  put  it  in  the  box." 

The  testimony  of  the  plaintiff  ond  his  witness,  without  any  regard  to 
what  la  sworn  to  by  Kirt»y,  satisfies  us  that  the  defendants  had,  under 
.  their  agreement,  the  right  to  discharge  him  from  their  employ,  and  that 
he  had  forfeited  the  wages  which  were  due  to  him;  Plaiutiirs  ejplana- 
tlon  of  the  facte  is  shallow  and  altogether  unsatisfactory.  If  he  reall; 
believed  that  he  had  given  Klrby  too  much  change,  why  did  be  give  the 
faro  to  Fitzcompton  to  be  put  In  the  box  ?  This  explanation  seems  to 
have  been  an  after  thov^ht.  He  could  not  have  discovered  his  error,  if 
he  really  boUeved  that  the  nickel  which  Eirby  gave  him  was  in  return  ol 
an  excess  of  change,  unless  he  had  counted  all  the  money  he  had  about 
his  person.    It  can  not  be  supposed  that  he  took  this  precaution. 

Neither  does  the  testimony  of  Fitzcompton  help  him,  for  he  sweara 
that  Eirby  gave  the  plaintiff  a  dime,  and  received  back  two  nickels,  one 
of  which  he  dropped  into  the  plaintiff's  bands,  and  that  they  had  riddoi 
two  blocks  before  he  gave  it  to  the  witness,  asking  him  to  put  it  in  the 
box. 

The  testimony  of  the  plaintiff  and  bis  witness  satisfies  us  that  the 
phuntiff  did  take  from  Eirby  his  fare,  which,  under  his  contract,  he  was 
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prohibited  from  doing,  and  whicti  forfeited  his  wages  and  authorized  hie 

Did  tbla  authoriMi  the  defendants  in  setting  up  as  a  defense  to  the  suit 
loBtltuted  by  the  plfdntitT  against  them,  tbat  he  had  appropriated  lores 
to  himself  instead  of  putting  them  In  the  box? 

We  thinlc  the  law  of  the  cose  Is  correctly  ioid  down  in  Tolbert  vs. 
Stone,  10  An.  537.  There,  plaintiff  hod  employed  the  dtfradant  as  over- 
seer of  his  plantation.  He  dist^horged  him  and  brought  Endt  against  him 
for  the  price  of  a  mule,  the  hire  of  three  slaves,  the  iceep  of  a  horse, 
and  for  six  hundred  dollars,  which,  plaintiff  alleged,  the  defendant  bod 
stolen  from  bfm.  Defendant  reconvened,  claimed  his  wages  as  over- 
seer, and  asked  for  five  thousand  dollars  damages,  on  the  ground  tbat 
plaiotUT,  "  in  violation  of  good  faith,  discharged  this  reepondent  without 
compensating  him  for  his  labor,  and  from  unjust  and  maUdous  motives 
chores  this  respondent  with  theft,  in  order  to  injure  the  character  of 
this  respondent  and  excite  prejudices  in  the  mind  of  tiie  community 
againBthim."  One  jury  found  a  verdict  In  favor  of  pUintdff  f or  «608  60. 
This  court  reversed  the  judgment  and  remanded  the  cause  tor  a  new 
trial  On  the  new  trial,  judgment  was  rendered  in  favor  of  defendant 
on  his  recouventlonal  demand,  allowing  him  as  wages  two  hundred  and 
twenty-five  dollars,  and  thlrty-flve  hundred  dollars  damages. 

On  appeal  this  court  said:  "The  first  and  moat  Important  matter  to  bo 
examined,  is  the  claim  for  damages  for  a  malldous  prosecution.  It  is  a 
fondomentai  prindple  of  law  in  reference  to  such  actions,  that  the  pros- 
ecution complained  of  should  be  shown  to  have  been  destitute  of  prob- 
able cause.  Oreenleaf  on  Evidence,  section  HO.  What  will  or  will  not 
amount  to  probable  cause,  says  that  author,  section  455,  will  depend  upon 
the  circumstances  of  each  particular  case.  And  again:  Probable  cause 
dots  not  depend  on  the  actual  state  of  the  case  in  point  of  fact,  but 
upon  the  honest  and  reasonable  beUef  of  the  party  prosecuting."  And 
the  verdict  of  the  jury,  as  r^ards  the  damages,  was  entirely  set  aside. 
The  court  further  said  that  "  because  there  is  not  suffldent  l^al  proof 
to  convict  the  defendant  of  the  crime  charged,  tt  by  no  means  follows, 
necessarily,  that  plaintitF  is  to  be  mulcted  in  damages  for  having  made 
tlie  ehaige." 

How  In  the  case  at  bar  the  defendants  were  not  the  aggressors.  They 
ilisdiarged  the  plointUf  for  a  violation  of  bfs  contract  When  sued  for 
ireg«8  they  set  up  his  violation  ot  his  contract,  and  said  that  he  had  ap- 
propriated fares  to  himself.  The  evidence  of  the  plaintiff  and  his  wit- 
ness, showing,  OS  we  think  It  doesf  that  he  recdvod  the  fare,  and  that 
Fact  being  made  known  to  the  defendants,  it  seems  to  us  that  they  had 
cause  to  set  up  in  defense  to  the  action  brought  against  them  that  he 
had  appropriated  their  money  to  himself.  If  he  took  it  without  authority 
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and  in  violation  of  his  contract,  tlie  preeuniption  Is  aostuTRl  onettiU 
he  tool£  it  for  his  own  use.  He  put  lilmself  in  the  position  of  haTtt^  the 
dtaige  made  ag^nst  him,  and  he  oan  not  hold  the  defendants  liable  lor 
malldouB  intuit  toward  him,  when  the  defense  which  they  set  up  to  his 
ocUoD  agBJsst  them  was  founded  on  his  own  act. 

.  It  is  therefore  ordered,  adjuc^ed,  and  decreed  that  the  judgment  of 
the  district  court  be  avoided,  annulled,  and  reversed,  and  that  there  be 
judgment  in  favor  of  defendanUi  with  costs  In  both  courts. 


BuFus  Waplbs  tb.  Citt  or  New  Obleanb. 

llDderthealroumstaDeeaof  thecaae  the  oltr  la  rasDonalble  tor  the  Injury  whlobiru 
done  to  the  propertr  which  It  had  leased  trom  plaintiff  darliiK  the  contioaknee 
ot  the  lease.  The  tact  that  the  plaintiff  reoelved  rents  to  the  first  of  September, 
ma.  when  the  premlaes  were  vaoatedby  defendant,  without  demandiDS  paTment 
tor  the  baiajiro  of  the  rents  or  tor  damasea.  does  not  estop  him  from  nowde- 
mandlnic  them. 

APPEAL  from  the  Superior  District  Court,  parish  of  Orleans.  Sotr- 
kins,J.  Riif 08  Wapltta,  in  proprid  i)er)tonS,  a,^T;>oliant.  .B.F.Jma*, 
at^  Attorney,  and  Samuel  P.  Bianc,  Assistant  Oty  Attorney,  for  defend- 
ant and  appellee. 

LuDSLiNO,  C  J.  Thte  suit  is  lor  the  balance  of  rent  due  for  tjie  lease 
of  a  house  and  outbuildings,  and  for  damages  resulting  from  injuries 
done  to  the  property. 

It  appears  that  in  IBTl  the  plaintiff  leased  to  the  defendant  a  large 
house  with  brick  tMsement,  several  upper  rooms,  frcnt  and  back  galiw- 
iea,  etc.,  for  a  school-bouse ;  a  smaller  house  tor  the  portress,  and  ou^ 
buildings;  on  the  lots  were  also  trees  and  shrubbery.  The  main  buUd- 
iug  was  In  good  condition  when  rented,  and  in  consideration  of  the  low 
rent,  forty  dollars  per  month,  the  lessee  was  to  keep  the  property  Id 
order  free  from  costs  to  the  lessor. 

In  August,  1873,  the  lessee  vacated  the  premises.  The  [daintlff  was 
absent  at  the  time,  and  he  was  ignorant  of  the  abandonment  of  the  leased 
property  until  his  return  la  April,  1874.  No  notice  of  the  lessee's  intm- 
tlon  to  tHiuinate  the  lease  was  given.  When  the  lessor  returned  the 
fences  were  all  gone,  the  outhoosee,  trees,  shrubbery,  ete.,  were  de- 
stroyed, and  the  mt^n  building  had  been  so  far  destroyed  as  to  be  be- 
yond repair,  exoept  at  an  expense  which  would  not  justafy  the  under- 
taking; only  the  frame  was  left     One  witness  estimates  the  damage^ 
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after  tbe  teme  bad  beeo  carried  away,  at  three  thousand  dollMS ;  od- 
otber  wltneeB  teetlfled  he  would  not  estimate  itao  high, 

Ve  think  it  waa  the  duty  of  the  leasee  to  give  the  notice  required  by 
aitide  3666  ot  the  Civil  Code :  "  The  parties  must  abide  by  the  agree- 
mmt  as  fixed  at  the  time  ot  the  lease;  II  no  time  lor  Its  duration  has 
Iweo  agreed  on,  the  party  desiring  to  put  an  end  to  It  must  give  notice 
in  wiiUng  to  the  other  at  least  fifteen  days  before  tbe  expiration  ot  the 
month  which  has  t>^pm  to  run."  And,  in  defoult,  the  lease  continued 
imtll  the  eod  ot  the  month  which  had  t>eguD  to  run  when  the  plaintiff 
ntomed  and  found  his  property  abandoned  and  In  the  condition  above 
meotioned.  it  has  already  been  stated  that  the  obligation  of  the  leeaee, 
UBiuned  in  consideration  of  the  low  rent,  was  to  Iceep  the  property  in 
order,  but,  without  any  stipulation,  the  obligation  of  tbe  lessee,  under 
the  law,  was  to  talie  care  of  the  property  "as  agoodadmiolstratpr."  C. 
C,  art  2710.  This  was  not  done,  and  the  city  is  responsible  for  the  in- 
jury which  was  done  to  tbe  property  during  the  continuance  ot  the  Ittwe. 

The  tact  that  the  plaintiff  received  rents  that  were  due  up  to  the  first 
ot  September,  1873,  without  demanding  payment  tor  tbe  balance  of  the 
leols  or  damagfe,  does  not  estop  him  from  now  demanding  them. 

We  thinli  the  evidence  justifies  us  in  fixing  the  damages  at  twenty-five 
hundred  dollars,  and  the  rents  at  forty  dollars  per  month  during  eight 
months,  from  the  first  ot  September,  1873,  to  the  end  of  April,  1874. 

It  Is  therefpre  ordered  that  .the  jutjgmeiit  of  the  loww  court  be  le- 
veiaed,  and  that  there  be  judgment  in  favor  ot  the  plaintiff  against  the 
defendant  for  twenty-^ht  hundred  and  twenty  dollars,  wiUi  five  per 
cottper  annum  interest  on  three  hundred  and  twen^  dollars  from  judl- 
dal  demand,  and  five  per  cent  per  annum  interest  on  the  balance  from 
tliie  date,  and  costs  of  sulL 

Behearlng  refused. 


Mabx  Israel  vs.  Tkittosu  Insubakce  GoMPAm'. 


APPEAL  from  the  SUth  District  Court,  parish  of  Orleans.    Sounder,  J. 
Jury  trial.     Cotton  ■£  Levy,  for  plaintiff  and  appellee.    Hudson  & 
Fairn,  tor  defendants  and  appellants. 

Howell,  J.    This  is  an  action  on  a  policy  of  insurance  tor  the  sum  of 
$4666  14,  tiie  amount  ot  the  sworn  statement  made  by  tbe  plaintiff  of 
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his  lose  under  an  article  ol  the  policy.  This  amount  la  credited  bjr 
9SGi  06,  amount  for  which  the  damaged  goods  were  sold,  leaviiig  the 
sum  of  $1111  08,  for  which  Judgment  is  aaked. 

The  defense  1b  that  the  claim  for  loss  is  grossly  exaggerated,  and  that 
plaintiff  had  Iorfeit«d  all  claim  under  the  policy  by  false  swearing  with 
the  design  of  defrauding  the  company. 

The  case  was  tried  before  a  Jury  who  gave  a  verdict  for  $2250,  with 
interest,  and  from  a  Judgment  thereon  the  def^idiuits  appealed. 

The  appellants  aslced  the  oourt  to  charge  that "  the  Jury  will  connder 
whether  the  discrepancy  between  the  account  sworn  to  by  the  plf^tifC 
and  the  value  as  proved  on  the  trial,  is  to  be  tcUriy  attributed  to  uk  in- 
tention to  defi-aUd  the  Insurer  or  to  an  iDnooent  intwitloB  on  the  part  of 
the  assured  ;  that  the  burden  of  explanation  is  on  the  plaintiff;  and  that 
if  the  diecrepancy  is  unexplained  to  the  satisfaction  of  the  Jury  upon  a 
fair  consideration  of  the  whole  evidence,  it  imposes  upon  the  assured  a 
forfeiture  of  all  claims  under  the  policy."  The  judge  said,  "  this  is  too 
broadly  stated,"  and  gave  the  following  chaise: 

"  I  charge  you,  gentlemen,  that  you  will  consider  whether  the  discrep- 
ancy or  the  difference  between  the  account  sworn  to  by  tlie  plaintiff^ 
Israel,  and  the  value  as  proved  on  the  trial  la  to  be  fairly  attributed  to 
an  intention  to  defraud  the  company  or  to  an  innocent  error  on  the  part 
of  the  plaintUt  The  burden  of  'explaining  this  difference  i8,  no  doubt, 
upon  the  plalntlH  If  the  discrepancy  ia  not  explained  to  your  satisfac- 
tion upon  a  fair  consideration  of  all  the  facts  of  the  case,  it  would  or  h 
may  impose  upon  the  assured,  the  plaintiff  in  the  cose,  a  forfeiture  of  aB 
claims  under  thia  policy.  But,  gentlemen,  in  order  to  ascertain  the  effect 
of  the  failure  of  the  plaintiff  in  expl^ning  liie  discrepancy,  you  must 
consider  all  the  facte  of  the  case,  and  if,  upon  the  consideration  of  all 
the  tacts  of  the  case,  you  find  that  the  plaintiff  has  not  explained,  or  has 
tailed  to  explain  the  dlfterence  between  the  sworn  account  as  presented 
by  him  and  the  value  of  the  goods  damaged,  as  proved  on  the  trial,  thai 
it  would  be  for  you  to  decide  whether  that  would  raise  in  your  minds 
such  a  suspicion  of  bod  faith  on  his  part  as  to  incur  the  forfeiture  of  arf^ 
claim  against  the  company.  With  thia  limitation,  I  will  charge  you  that 
the  difference  between  the  amount  sworn  to  by  the  plaintiff  and  the 
amount  proved  on  the  trial  of  this  case  is  to  be  considered  as  evld^ice 
of  fraud  and  false  swearing,  so  as  to  bring  him  under  the  clause  Na  9 
of  the  policy.  It  is  to  be  taken  with  the  qualification  that  I  have  giv«k 
you  in  the  charge.  Thia  clause  No.  9  provides  that  It  the  party  assured 
shall  be  guilty  of  false  swearing  with  a  view  to  defraud  the  company, 
then  he  shall  forfeit  his  policy  and  forfeit  any  right  to  clmm  under  the 
polity." 

Taken  all  together  the  charge  given  differs  from  that  aaked  only  in 
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'  maiing  the  jury  the  judge  of  the  law  and  tacts  of  the  case,  in  which 
fhere  is  no  error. 

Upon  on  examination  of  the  record  wo  see  no  reason  for  changing  the 
Terdlct  In  Beck  yb.  Oermania  Insurance  Company  we  held  that  the 
difference  between  the  amount  sworn  to  by  the  assured  and  the  value 
piOTed  on  the  trial  is  not  necessarily  evidence  of  fraud  and  false  swear- 
ing on  bis  part,  and  we  can  not  say  that  the  Jury  in  this  case  have  erred 
in  their  estimate  of  the  evidence. 
Judgment  affirmed. 


Ga\ausB  Maduh,  Dative  Testamkmtarv  Executob,  et  au,  and  Mb.  and 
Ubs.  GorfTK,  vs.  P.  H.  UoussEAU  AND  Othebs.    Thf  Uniok  IKSUBANU£ 

COMFAMT  OF  New  OelEAHB, 


TbeuiBwerto  the  first  laterroKatory.takeaaloDe.  may  not  be  so  explicit  us  required. 

But  It  Is  settled  that  where,  by  answers  to  other  Inter rocatories  Inthesaiae 

ooQnectloD.aitiveii  iDterroffstory.  notfuUy  uiswered.  is  in  previous  or  subse- 

quent  aoswers  eiplloltly  answered,  this  Is  aaDolent. 
Ttaejndse  a  quo  did  not  err  I  a  pormlttlDtt  the  defendants  to  answer  cortfiln  int«r- 

roitatorles.  to  whieh  at  flrst  tbey  bad  eioepted.    Tbey  had  the  riaht  to  except. 

and,  the  exoenUoD  beioK  overruled,  tbey  had  the  risbt  to  answer. 

APPEAL  from  the  Fifth  IHstriot  Court,  parish  of  Orleans.     Ciill&m.  J. 
George  L.  Bright,  for  plaintiffs  and  appellants.    -W  Af.  Ctitien  and 
ChiapeUa,  for  defendants  and  appellees. 

Tauafebbo,  J.  The  plaintilBi  bavlng  ubtoined  judgment  for  a  large 
gam  against  F.  P.  Martiiies,  a  former  dative  testamentary  esecutor  of 
J.  H.  Cablllero,  deceaued,  and  against  the  sureties  on  his  official  bond, 
k.  Chiapella,  Antonio  Palacio,  and  Charlea  Levcque,  issued  a  writ  at  fieri. 
.  facim,  and  propounded  interrogatories  to  the  Union  Inauranoe  Com- 
pany, made  garnishee,  five  Interrogatories  were  propounded.  A.  Chia- 
peUa, prealdMit  of  the  company,  and  one  of  the  sureties  ag^nst  whom 
the  Judgment  above  referred  to  was  rendered,  filed  answers  to  the  first, 
second,  and  third  interrogatories,  and  excepted  to  the  fourth  and  Atth  as 
inelevant,  and  which  it  was  allied  the  garnishee  was  not  required  to 

A  rule  was  taken  against  the  company  to  show  cause  why  the  same 
judgment  rendered  agt^nst  the  defendants  in  execution  should  not  be 
rendered  against  it  tor  evading  and  tailing  to  answer  the  interrogatories. 
To  this  rule  the  garnishee  first  filed  the  plea  of  prematurity,  on  the 
ground  that  the  ezcoptions  should  have  been  fixed  tor  trial  and  passed 
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upon  before  an  Issue  could  be  made  on  the  fliet  three  Interrogatortes. 
This  plea  Tas  dismissed,  and  the  exceptions  to  the  fourth  and  Qtth  intcr- 
rogatoriee  taken  up  and  ovemUed.  At  this  stage  of  the  proceedings  the 
garnishee  moved  to  file  anawers  to  the  tourtit  and  Otth  Interrogutories 
and  to  file  supplemental  and  explanatory  answers  to  the  fiist,  aecond, 
and  third  inteirc^atorlee,  the  whole  supported  by  their  affidavit  and 
that  of  their  counsel,  showing  that  the  garnishee  had  instructed  ita  a^ 
tomey  to  deny  all  indebtednees  and  all  property  rights  and  credlta,  ex- 
cept the  ten  shares  of  stock  admitted  in  the  answers,  and  that  the 
attorney  received  these  instructions,  and,  If  they  were  not  complied  wllh, 
the  error  or  fault  la  his  and  not  the  garnishee's.  This  motion,  after 
argument,  was  submitted,  and  to  the  decision  of  the  court  allowing  the 
garnishee  to  file  answers  to  the  fourth  and  fifth  interrogatories  a  bill  ol 
exceptions  was  taken  by  the  plalntUte;  and  to  that  part  of  the  dedeion 
which  disallowed  the  filing  of  the  supplemental  and  explanatory  answers 
to  the  first,  second,  and  third  interrogatories  the  garnishee  took  a  bill 
of  exceptions.  The  objections  of  the  plaintltfia  to  the  answen  of  the 
garnishee  are  that  the  interrogatory  Inquiring  whether  the  garnishee 
hod  in  its  possesion  or  under  its  control  at  llie  tivie  of  notice  of  geiture, 
or  of  service  of  the  interrogatories,  any  money,  rights,  credits,  or  other 
property  whatsoever  belonging  to  or  due  to  sAld  defendants,  etc,  is 
answered  evasively  and  not  directly  and  categorically;  the  answer  being: 
"  We  have  no  money  in  our  hands  belonging  to  the  defendants  in  writ, 
A.  Chiapella,  etc,  nor  do  we  owe  them  any  thing  or  either  of  them  any 
money,  nor  did  we  owe  them  or  either  of  them  any  money  at  the  time  of 
the  service  of  the  interrogatories  hwebi,  and  the  said  Chiapella  owM 
ten  shares  of  the  capital  stock  of  the  Union  Insurance  Company,  of  the 
par  value  of  one  hundred  dollars  each,  and  this  Is  the  whole  extent  ot 
the  interest  ot  the  said  Chiapella  in  the  capital  stock  of  the  company." 

'The  answer  to  the  Second  interrogatory  is  "  the  Union  Insurance  Ccan- 
pfUiy  of  New  Orleans  does  not,  at  present,  nor  did  it  at  the  time  of  the 
seizure  and  servloe  of  the  Interrogatories  herein,  owe  any  money  to 
the  said  Chiapella.  •  •  •  And  respondent  avers  that  it  has  no  funds 
or  money  in  its  posseesion  belonging  to  ot  due  to  the  said  Chiapella,  nor 
does  it  owe  any  thing  to  or  have  any  funds  and  moneys  in  its  posseeelon 
tor  the  other  defendants." 

In  answer  to  the  fifth  interrogatory  the  garnishee  repeats  and  re- 
affirms its  answers  to  the  first,  second,  and  third  interrogatories,  as  dis- 
closing all  its  relations  between  themselves  and  the  defendants,  to 
neither  ot  whom  do  they  now,  nor  did  they  at  the  time  of  notice  ot 
seizure  and  service  of  interrogatoriee  herein,  nor  in  the  mtervening  time, 
owe  any  sum  of  money  whatever  or  any  thing  else,  that  is,  property  of 
any  idnd  whatever,  or  hold  now,  or  at  the  time  of  seizure  and  service  ot 
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interrogatories  herein  any  property  in  nhitA  they  may  be  in  any  way 
intereeted,  except  what  is  stated  in  r^ard  to  the  salary  of  the  president 
and  his  owneiship  of  the  ten  shares  of  stock. 

The  judge  of  the  lower  court  deemed  the  interrogatories  to  have  been 
fully  answered,  and  rendered  Judgment  In  favor  of  the  plaintiffs,  sub- 
jecting the  ten  shares  of  stocJi  shown  by  the  answers  to  be  held  byChla- 
pella,  one  of  the  defendants,  to  be  seized  and  sold  imder  the  fieri  facias 
issued  by  the  plaintiff^    From  this  judgment  the  plalntifb  appealed. 

We  concur  with  the  juc^  a  quo  that  tSe  interrogatories  were  suffl- 
«iently  answered.  We  find  nothing  on  a  pretty  thorough  examination  of 
the  record  that  authorizes  us  to  suppose  there  was  any  purpose  to  evade 
the  direct  answeis  which  the  law  requires  to  be  made  to  interrogatories, 
under  pain  of  having  them  taken  pro  canfeeao. 

The  aecoud  interrogatory  propounded  lu  this  case  is  drawn  with  so 
much  particularity,  embra<nng  ao  large  a  variety  of  tranaactlonB,  such  an 
ntenstve  range  of  business,  inquiring  of  the  company  relative  to  its 
traneaotions  with  so  many  persons,  oorporatJone,  etc,  that  it  necessarily 
aseumea  large  dimen^ous,  and  may  not  be  free  from  the  objection  that 
it  may  confuse  or  mislead. 

The  answer  to  the  first  intem^atory,  taken  alone,  may  not  be  so  ei- 
pUdt  as  required.  But  It  is  settled  tliat  where,  by  answers  to  other  in- 
terrogatories in  the  same  connection,  a  given  interrogatory  not  fully- 
answered  by  the  answer  to  that  particular  interrogatory  is  In  previous 
or  subsequent  answers  explicitly  answered,  it  is  sufQcient. 

We  think  the  court  a  qua  properly  refused  to  permit  the  first,  second, 
and  third  interrogatories,  to  be  enlarged  or  explained  by  the  defendants. 
We  also  approve  its  action  in  permitting  the  defendants  to  answer  the 
Fourth  and  fifth  interrogatories,  to  which  at  first  they  excepted.  They 
had  the  right  to  except,  and,  the  exceptioD  being  overruled,  they  had  t^e 
-right  to  answer. 

The  draft  and  purport  of  the  first  three  answers,  and  those  of  the  fifth 
answer,  clearly  and  fully  answered  all  the  interrogatories  propounded. 
See  the  case  of  Hennen  vs.  Forgee,  Pike,  Brother  &  Co.,  garnishees,  not 
yet  reported.  Opinion  Book  44,  p.  613. 

It  is  therefore  ordered  that  the  judgment  appealed  tiGta  be  afHrmed 
with  costs. 
Rehearing  refused. 


SUPREME  COUBT  OF  LOUISIANA, 


SemmeB  ts.  Burbank. 
No.  4887, 

*ThOKAH  J.  SEHHES  TS.  ^BtUBD  W.  BURBANK. 

It  is  cle&r  thAt  the  Harahal  could  only  make  a  valid  title  to  tlui  confiscated  propertT 
eabracod  In  tbe  decree  ot  condemnation,  tor  that  was  all  that  t)ecaiDe  Tested  in 
the  United  Stateg,  and  he  ixtuld  not  sell  property  not  authorized  br  the  Viit  put 
Into  hla  h&nds  for  eieoutlon.  FlalntieTH  title  has  never  been  dlveeted  w  to  the 
proportr  in  controversy,  and  ha  must  recover  li  with  rent,  as  he  dalme. 

APPEAL  from  the  Fourth 'District  Court,  parish  of  Orleane.  Lynch,  J. 
Semmee  dt  Molt,  for  plaJntUT  and  appellee.  Fellows  d  MlUe,  lor  de- 
fendtuit  and  appellant. 

Wyly,  J.  This  ia  a  petitory  action  lor  recovery  of  one  half  of  lot  No, 
15,  fronting  on  Edward  street,  in  the  square  bounded  by  AnnundatJon, 
Benjamin,  St.  Thomas,  and  Edward  streets.  Defendant  claims  title  under 
the  decree  of  (M>n&scation  and  the  Bale  by  the  Marahal  under  a  writ  of 
rejiditioni  exponas  in  1865.  He  admits  the  property  belonged  to  plain- 
tiff, but  oontends  that  the  title  was  conveyed  to  him  by  said  proceedings. 
Pifdntiff  concedes  the  regularity  of  the  oonflsoatioa  proceedings,  bat 
avers  the  property  in  question  was  not  embraced  therein. 

It  appears  plaintiff  owned  several  lots  in  the  square  mentioned.  By 
the  decree  of  condemnatioo  his  title  was  divested  of  lots  fourteen,  six- 
teen, seventeen,  and  part  of  eighteen.  Lot  fifteen  was  not  mentioned 
either  in  the  libel,  the  monition,  or  the  decree  of  condemnation.  The 
renditioHi  exponas  authorized  the  sale  of  the  property  described  in  the 
libeL    The  Marshal's  deed,  however,  embraced  lot  fifteen. 

It  is  clear  the  Marshal  oould  only  make  a  valid  title  to  the  property 
embraced  in  the  decree  of  condemnation,  for  that  was  all  that  became 
vested  In  the  United  States;  and  he  oould  not  sell  property  not  author- 
ised by  the  writ  put  into  bis  hands  for  execution. 

Plaintiffs  title  has  never  been  divested  as  to  the  property  In  contro- 
versy, and  he  must  recover  in  this  suit. 

He  claims  rent  for  his  property  unlawfully  held  and  detained  by  de- 
fendant. From  the  evidence  we  fix  the  rent  at  the  rate  of  five  dollan 
per  month  from  twenty-seventh  December,  1866. 

It  is  therefore  ordered  that  the  judgment  herein  in  favor  of  plaintiff 
be  amended  so  as  to  condemn  defendant  to  pay  plaintiff  five  dollars  per 
month  for  rent  from  twenty -seventh  day  of  December,  1866,  until  posses- 
sion of  said  property  is  deUvered  to  plaintiff,  and  as  amended  it  bo 
affirmed.    It  is  further  ordered  that  defendant  pay  costs  of  both  courts. 

Rehearing  refused. 

*Canied  by  writ  of  error  to  the  Supreme  Court  of  the  United  States. 


r 
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Boston  BaltlDK  GompaDy  va.  Irene  A,  Co. 

No.  4878. 
Boston  Beliiso  Cohpant  vs.  E.  Itl.  Ivens  &  Co. 

The  record  shows  that  the  rale  token  by  defendante  on  plolntlSB  to  releiwa  certain 
articles  seised  and  appealed  from  by  snld  nlalntitb  woa  served  on  the  counsel  o! 
record,  they  being  residents  ol  Boston.    This  service  Is  sutDcieot. 

After  a  careful  exAminatian  of  article  Ml,  C.  F.,  and  article  IMI.  R.  C.  C.  it  la  impos- 
sible to  oonclude  that  exomptloa  from  seizure  of  certain  objeota  or  tools  (or  tbe 
exercise  of  a  trade  or.  profession  can  be  made  to  apply  to  the  maltifariooB  ma- 
chinery and  Implements  eonstltutinic  an  extensive  factory  and  requirini*  tbe 
attendaace  and  skill  of  a  laree  number  of  operatives,  such  as  the  establishment 
of  the  defendoDtB  seems  to  be  from  the  number  and  character  of  the  artloles  in 
the  list  on  record.  To  apply  this  provision  ol  the  law  to  this  caee  would  neu- 
tralise or  paralyze  article  313S.  B.  C.  C.  which  declares  that  "  the  property  o[  the 
debtor  is  the  common  pledge  of  hla  creditors."  and  would  make  his  property 
sut^evt  to  the  payment  of  bis  debts  exceptional.  Exemption  laws  sbould  not  be 
extended  beyond  their  dear  intendment:  such  laws,  being  exeoptional.  should 
be  strictly  construed. 

iPPEAL  trom  the  Sixth  District  Court,  parieh  ot  Orleons.  Saucier,  J. 
Samuel  P.  SUntc  and  3.  E.  VpUjn,  for  pUuntifb  and  appellants.  Laceii 
i:  Butler,  for  defendants  and  appellees. 

Howell,  J.  The  plalntifb,  having  caused  execution  to  issue,  seized  and 
advertised  for  sale  all  the  movable  property  in  the  premises  of  defend- 
ants, known  as  Ivens'  Iron  Works,  when  the  defendants  took  a  rule  to 
idease  certain  articles,  as  the  tools  uid  instruments  necessary  for  the 
exercise  of  their  trade  as  foundrymen  and  machinists,  and  exempt  from 
seizure  under  e,Jlcri  facian.  The  rule  was  made  absolute,  and  plaintiffs 
appealed. 

T^eir  counsel  contends  that  notice  of  the  rule  was  not  given,  and  the 
judgment  ia  therefore  null.  The  record  shows  that  the  rule  was  served 
00  the  counsel  of  record,  and  It  seems  that  plidntifb  are  non-residents. 
We  think  this  service  sufficienL 

The  following  ore  the  articles  which  are  claimed  to  be  exempt  as  tools 
and  instruments  ol  trade,  to  wit:  Three  cupola  ladles,  small  and  ltu:ge; 
three  anvils;  one  lot  of  blacksmith's  tools;  two  bellows;  three  patent  pat- 
terns; one  iron  straightener;  one  pair  of  scales;  one  lot  of  nasks;  two 
gas-pipe  cutters;  two  screw-cutters;  four  lathes;  three  drill-pressea;  one 
large  grindstone;  one  milling  machine;  one  shaping  machine;  one  slatting 
machine;  three  planing  .machines;  five  lathes;  one  horizontal  boring  ma- 
<^luD6;  one  vertical  boring  machine;  one  lot  ot  patterns;  one  tenon-saw; 
one  wood-plane;  one  cut-ofF  saw;  one  tenon  machine';  one  little  rip-saw; 
one  lot  ot  lai^  patterns;  one  wood-turning  lathe;  one  lot  of  patterns; 
one  gjg-saw;  one  blower;  one  cupola;  one  small  kettle;  one  chore  trunk; 
•JOe  lot  of  Uasks:  ten  iron  Sasks;  tour  trunks;  two  engines  tor  driving  tlie 
works. 

E.  M.  Ivens,  as  a  witness,  says  he,  defendant, "  can't  dispense  with  one" 
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of  8^d  artldes  in  the  exerdse  of  their  trade  and  profeedon  as  foundry- 
raea  and  maobinists;  they  are  tbe.neceesaiy  implecaents  and  toote  of  the 
trade  by  which  they  gain  their  living.  Two  other  witnesses  swear  that 
they  are  familiar  with  the  subject,  and  that  they  recognize  the  articles 
abovp  mentioned  as  neceaaary  to  the  carrying  on  of  the  business  o(  toun- 
dtymen  and  machinista. 

Counsel  for  defendants  rely,  in  support  of  their  motion,  on  article  641 
of  the  Code  of  Fractdce  and  several  dedsions.      The  aitiele  reads: 

"  The  sheriff  can  not  seize  the  linen  artd  clothes  belonging  to  tlie 
debtor  or  hia  wife,  nor  his  bed,  nor  those  of  his  family,  nor  his  arms 
and  military  accoutrements,  nor  the  tools  and  instruoients  necessaiy  tor 
the  exerdse  of  the  trade  or  profession  by  which  he  gains  a  Uving;  nor 
shftU  he,  in  any  case,  seize  the  rights  of  personal  servitude  of  omand 
habitation,  of  usufruct  to  the  estate  of  a  minor  child,  or  the  inoome  of 
dotal  property." 

Of  the  five  cases  cited,  two  (2  R  81,  and  13  An.  260),  contain  only  obUer 
dicta  on  this  point.  Of  the  others,  in  that  of  Farmers  and  Mcrcbwts' 
Bank  ot  Memphis  vs.  Franklin  et  ol.,  1  An.  393,  the  commercial  books, 
the  oountdng-house  furniture,  and  two  iron  chests  in  which  the  iMoks 
and  papers  were  liept,  were  all  held  to  be  exempt  from  seizure  under  a 
fieri  facias.  In  Duperron  vs.  Communy,  6  An.  789,  the  surreal  iaetru- 
mentfi  of  a  dentist  were  held  exempt  In  Prather  va.  Bobo,  15  An.  5U, 
a  printing-press  and  materials  were  exempted  on  the  ground  that  &ey 
were  the  Implements  of  the  trade  the  plalntUT  therein  carried  on  "with 
his  mamtal  labor,  and  necessary  to  sustain  himself  and  family." 

In  the  first  and  third  of  these  cases  a  very  liberal  application  of  tlie 
law  is  made;  yet  the  underlying  principle  or  object,  we  think,  is  the  se- 
curing to  the  debtor  the  means  of  laboring  at  his  trade  and  profession, 
the  tools  and  instruDients  required  by  him  in  his  own  manu(U  labor. 
This,  we  think,  pervades  nearly  every  decision,  and  conforms  to  the  d«fl- 
nitiou  in  Bouvier's  Dictionary,  vi-rho,  tools,  to  wit :  "Those  implements 
which  are  commonly  used  by  the  hand  ot  one  man  in  some  manual 
labor  necessary  for  his  subsistence."  It  is  added:  "  The  apparatus  of  a 
printing-ofllce,  such  as  types,  presses,  etc.,  ore  not  therefore  included 
under  the  term  tools."  In  support  of  which  several  authorities  are 
cited. 

A  careful  examination  and  analysis  of  article  644,  C.  P.,  will  preeeot 
the  same  feature— the  linen  and  clothes  of  the  debtor  or  his  wife,  bts 
bed  and  those  of  his  family,  his  arms  and  military  aocoutrem^its,  the 
tools  and  Instruments  necessary  for  the  exercise  of  the  trade  or  profes- 
sion by  wlilch  he  gains  a  living,  articles  which  the  debtor  himself  needs 
and  uses,  and  the  clothing  and  bedding  of  himself  and  his  family.  Tfte 
idea  seems  to  be  that  the  individual,  personal  exertion  of  tiie  debtor  shall 
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be  permitted  and  protected.  The  last  clause  ol  the  article  embraoee 
rights  which,  by  article  1992,  B.  C.  C,  are  declared  "merely  personal 
that  can  not  be  made  liable  to  the  payment  of  debts." 

We  can  not  think  the  exemption  was  Intended  to  apply  to  the  muiti- 
larious  machinery  and  implements  constltutdng  an  extensive  factory  re- 
quiring the  attendance  and  skill  of  a  large  number  ol  operatives,  such 
B8the<«tabUshment  of  the  defendants  seems  te  be  from  the  number 
and  character  of  the  articles  In  the  above  list  To  apply  this  provision 
of  the  law  to  this  case  would,  In  our  opinion,  neatralize  or  paralyze  arti- 
cle 3183  of  the  Revised  Civil  Code,  which  declares  that  "  the  property  of 
the  debtor  is  the  common  pledge  of  hie  creditors,"  and  would  make  his 
proper^  subject  to  the  payment  of  his  d^ts  exceptional. 

Under  the  principle  announced  in  the  article  last  cited,  it  seems  te  us 
exemption  laws  should  not  be  extended  beyond  their  clear  intendment. 
We  have  heretefore  had  occasion  to  sny  that  such  laws  being  exceptional 
should  be  strictly  construed,  and  we  think  the  exemption  claimed  should 
not  be  applied  to  the  articles  seized  in  this  case.  They  are  manifestly 
such  OS  require  the  services  and  management  of  a  number  of  persons 
besides  the  debtors  to  operate.  The  fact  that  two  engines  are  required 
to  "  drive  the  works  "  shows  the  extended  scale  of  the  business  in  which 
BO  large  a  number  of  various  tmplemcnte  are  used,  and  makes  it  clear 
that  those  "  tools  and  inBtriimenta"  of  the  trade  or  profession  "  of 
loundiymen  and  machinists  contribute  to  the  support  of  several,  it  not 
many,  persons  besides  the  debtors;  and  we  are  not  able  te  separate 
them  and  select  sucJi  as  the  debtors  themselves  require  for  their  manual 
labor  in  the  exercise  of  the  trade  or  profession  by  which  they  gain  a 
living." 

It  is  therefore  ordered  that  the  Judgment  appealed  from  be  reversed, 
and  the  rule  of  defendants  dismisse<l,  with  costs  In  both  courts. 


Una.  Josephine  M.  Buelow,  Dativb  Ttttrix,  et  .\i_  ra.  Alfred  A.  Mandal 

ET  AL. 

Judidiil  proooedings  upoa  ft  void  inBtrumcnt  are  voUI.  nml  whdlier  the  widow.  In 
thiBlnstanoe.  mar  bo  concluded  or  not  by  nnr  proOTcdlnita  taken  by  horon  her 
own  behalf,  the  minors  whom  ahe  represents  are  certainly  not  oncludcd. 

I  PPEAL  from  the  Second  Dbtrict  Court,  parish  of  Orleans.     TisBot, 
A  3.    H.  N.  Ogden,  for  plaintiff  and  appellee.     Homo)-  &  Benedict. 
(or  defendants  and  appellants. 
Howell,  J,    This  Is  an  action  te  annul  the  probate  of  the  will  of  P.  C, 
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WimrtBi  aod  the  order  for  fte  execution,  on  the  ground  ib&t  a  child  wu 
bom  after  the  will  was  made,  and  also  to  declare  the  minors  represented 
by  plaintiff  entitled  to  shar€  equally  with  the  other  heirs  ot  the  deceased. 
From  a  Judgment  in  favor  of  plaintiff  the  defendants  have  appealed. 

The  tact,  as  alleged.  Is  established,  and  under  the  provisions  of  article 
1706  R  C.  C.  the  will  was  without  legal  effect  and  t^e  proceedings  upcn 
said  will  were  equally  without  effect 

Judidal  prooeeillngs  upon  a  void  Instrument  are  void,  and  whether  the 
widow  may  be  concluded  or  not  by  any  proceedings  taken  by  her  in  her 
own  b^ialf,  the  minors  whom  she  represents  are  certainly  not  con- 
cluded. 

Judgment  afltrmed. 


No.  5828. 
State  ex  rel.  J.  C.  Monci're  vs.  A.  DuflrcLET. 

The  oonteBtlim  of  an  elmnion  must  naeossarilv  be  ooDductcd  in  conlormltr  wHb 
some  law  authorirJofc  it.  It  the  relator  la  tble  case  pcooeads  under  the  act  ol 
IBM  this  eourt  thinks  thnt  its  provisions  do  not  applr  to  said  ease.  Br  that  aat 
provIsloD  In  made  tor  ooatestfttloaB  of  elections  held  lor  parinh  and  ward  oOleen 
only,  and  summary  proceedlngra  are  required.  This  Is  the  only  law  found  In  our 
Btatutea  that  auChorlEes  courts  to  eo  Into  the  business  of  Incgulrlntc  Into  and  de- 
termlniuK  the  nuallflontlons  ot  voters,  tbe  oorreotloo  of  iioiUbooks.  etc,,  and 
this  law  applies  specially  to  the  election  of  parish  and  ward  offloers. 

IF  thiB  act  of  IBSS  applies  to  the  case  at  bar.  which  Is  not  admitted,  all  its  prorislonB 
tvould  apply.  Then  the  prescription  of  ten  days  would  be  fatal  to  the  relstot's 
ease,  for  this  suit  was  not  brought  except  alter  tbe  lapse  of  more  than  six  montlM 
from  the  time  the  election  was  held.  Besides,  from  tbe  judsmeot  rendered 
HBsinst  the  relator  lo  the  lower  court  relator  oould  not  ho»e  appealed. 

It  tberelalorclalme  that  the  act  of  I>eoember  IB,  lart,  establlshiiiK  the  Superior  Dis- 
trict Court  of  New  Orleans,  ([Ivea  that  tribunal  jarisdlction  to  ttraoonUstsd 
election  tor  any  Stale  otSce,  than,  it  that  Btatute  does  not  prescribe  other  terms 
ol  prescription  of  actions  to  contest  elections  and  prescribe  other  formalities  of 
proceedluK  In  contested  casos.  tbe  rules  ot  coQductiDs  such  cases  and  the  term)' 
ot  prescription  deilned  In  tbe  Bevlsed  Statutes,  articles  141R.  1U9.  and  1131.  would 
apply  and  prove  equally  tatal  to  the  relator's  case. 

Tbe  fanetions  ot  the  Returning  Board,  so  tar  as  relates  to  the  elections  ot  Novem- 
ber, istt.  ceased  when  the  board  completed  tbe  InvestlKatlon  ol  the  election  re- 
turns from  the  various  parishes  ottbe  State  and  made  their  oHIOlal  report  of  tht 
results.  They  were  then  without  power  to  take  any  further  action  on  the  sub- 
ject. It  Is  not  In  the  power  ot  s  oourt  by  mandamus  to  require  the  indlvIdualB 
wbo  composed  tliot  board  to  ro-assemble  and  act  in  the  capacity  of  a  returnlou 
board.  Under  no  circumstances  could  a  mandamus  Issue  requiring  a  retarn- 
ins  board  to  do  more  than  perform  Its  duties,  it  it  refused  to  perform  thorn.  A 
court  is  wholly  vrlthout  power  to  determine  bowthese  duties  sball  be  performed. 
Tbe  mandamus,  for  these  reaaons,  was  properly  rejected. 

One  pnrpose  in  onranizinc  the  Superior  District  Court  was  to  have  the  vexed  qnce- 
tlonsot  Intrusion  Into  otBoe,  so  frequently  arlsi UB  under  peculiar  political  Gir- 
cumstances.  as  to  who  held  the  proper  eommlsalon  or  authority  from  conllletinit 
sources,  promptly  disposed  ot.  and  to  that  end  the  Superior  Distriot  Court  wis 
authorlneil  to  entertain  all  proceedings  and  to  try  all  coses  or  actions  In  whlcti 
the  rltcht  to  an?  oRtcc— Stnte.  parish,  or  municipal,  is  in  any  way  lavolrod. 
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The  act  creRtimt  thn  BetumlnB  Board  provides  th«t  the  returns  of  alectlons  thus 
made  and  prom  a  Igsted  shall  he  prima  facie  evidence  in  all  oouKsot  justice  and 
before  all  civil  officers,  until  est  aaide  after  a  contest  acoonjinor  to  law.  The  oon- 
test  then  which  involved  the  rebuttal  of  the  prima /aci«  evidence  of  the  oorreol- 
DBBB  of  ihe  returns  ot  the  Betamiiift  Board  and  the  re-openlng  ol  the  inveetisa- 
tioD  ot  the  election  returns  in  order  to  determine  which  of  two  oppoeinK 
candidates  is  eulitled  to  a  Kiven  oRlee.  Ih  b,  contest  to  be  made  acoordins  to  law. 
I(  the  law-maker  has  omitted  to  enact  the  law  under  wbkh  DroeeedlatcB  in  such 
owee  *re  to  be  oomluoted,  it  is  a  rajnt*  omUnu  which  the  courts  can  not  sniiplr. 

Article  ten  of  the  eoastitutlon  of  the  Btate.  invoked  by  the  nlaljitlR.  is  not  available. 
In  civil  KOvemnientB.  riehte  are  enforced  by  rales  and  methods  hsvinK  the  au- 
thorltyof  law.  and  they  can  be  leitally  enforced  In  no  other  way.  The  high  be- 
hesta  of  the  orsanlc  law  are  not  always  self-entorcinc :  the  manner  in  whioh  its 
oommande  are  to  be  obeyed  is  often  left  to  be  provided  by  the  leiclBlative  branch 
o(  the  coveromeut.  To  this  branch  ol  the  State  Boverament  the  oncanie  law 
delecEMee  the  power  to  provide  rnlea  aqd  principles  by  which  its  proyleions  are 
to  be  made  practically  uselQl.  and  especially  so  when  the  orgBnlo  law  is  silent 
on  thesubjeet.  Without  snch  prescribed  rnles  cetabllshed  by  law,  courts  have 
no  snide  by  whioh  to  proceed  in  their  investlaatlon  ot  lltlcated  questions. 

APFEAIi  from  the  Superior  IMstrict  Court,  parish  of  Orleana  Baw- 
kin»,  3.  F.  C.  Zacharie  and  W.  B.  Wfiitnkt^;  for  relator  and  appe!- 
\aat.    J.  Q.  A.  Felknot  and  Joftn  Bay,  for  respondent  and  appellee. 

Tauafzrbo,  J.  The  plalnttfT  allege  that,  at  the  general  State  eteetion 
on  the  second  of  November,  1874,  he  was  elected  Treasurer  of  the  State 
of  LouisiaDa,  bavhig  received  a  large  majority  of  the  votes  cast  by  the 
legal  voters  of  the  State;  tiiat  the  d^endant  was  his  competitor  and  was 
illegally  returned  ae  duly  elected  to  the  said  ofDce  by  the  Betumlog 
Board  of  Elections,  composed  of  J.  Madison  Wells,  president;  Thomas  C. 
Anderson,  Louis  M.  EeBner,  and  Q.  Caaenave,  the  relator  averring  that  he 
received,  on  the  entire  vote  of  the  State,  a  majority  of  more  than  three 
thousand  votes  osigT  his  competitor.  He  alleges  specially  that  the  Return- 
ing Board  reused  to  count,  and  did  not  count,  the  relator's  majority  of  one 
tiiouscmd  and  forty-three  votes  obtained  by  him  la  the  parish  of  De  Soto ; 
that  tbe  said  board  did,  contrary  to  law,  refuse  to  count  any  returns  at 
all  from  the  parishes  of  De  Soto,  Orant,  and  Winn:  that  the  a^^regate 
vote  of  these  parishes  wsa  forty-seven  hundred  for  relator  and  six  hun- 
dred and  sixty-seven  for  Dubuclet,  beii%  twenty-one  hundred  and  ^ghty 
majority  in  favor  of  the  relator,  of  which  he  was  deprived.  He  speclflee 
various  other  acts  of  the  Betumlng  Board  in  compiling  the  returns  of 
the  election  and  in  making  out  tbetr  estimates  of  the  results  of  the  elec- 
tions in  the  different  parishes,  which  he  chaises  to  have  been  irregular 
and  iUegal,  and  ledonudlng  to  his  injury  as  a  candidate  for  the  ofRce  of 
Treasurer. 

The  relator  prays  service  of  petition  and  citation  on  Antolne  Dubuclet, 
and  he  prays  that  a  writ  of  mandamus  Issue  to  the  members  of  the  Be- 
tunlng  Board  commanding  them  to  assemble  and  canvass  the  returns 
of  the  aforesaid  parishes,  viz.:  BlenvUle,  De  Soto,  Grant,  and  Winn,  and 
promulgate  the  same;  that,  upon  the  other  issues  set  forth  a  jury  be 
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called  to  determtne  them;  that  there  be  judgment  in  his  favor,  dedaring 
that  the  commission  issued  to  Antoine  Dubuelet  as  Treasurer  waa  im- 
provldentlf  issued;  that  he  Illegally  holds  the  ofSce  of  State  Treasurer: 
that  relator  be  decreed  to  have  received  a  majority  of  three  thousand 
eight  hundred  and  seventy-dx  of  the  votes  legally  polled  throughout  the 
State  at  the  election  aforesaid  for  the  office  of  Treasurer  of  the  State, 
and  therefore  entitled  to  the  stdd  office. 

A  rule  nisi  was  issued  to  the  officers  of  the  Returning  Board,  who  re- 
sponded to  the  order  by  exception  on  these  grounds: 

First — That  there  is  in  the  relator's  suit  an  improper  joinder  of  parties 
uud  an  Improper  cumulation  of  dilTerent  causes  of  action. 

Second— That  thero  is  no  cause  of  action  set  up  by  relator's  petition 


Ttiird— That  there  is  a  commingling  of  all^ations  in  the  petition, 
leaving  it  doubtful  what  cause  of  action  the  relator  seeks  to  prosecute, 
the  petition  being  vague  and  uncertain. 

Fourth— That  if  the  object  be  to  content  the  election  of  Antoine  Dubu- 
clet  the  respondents  have  no  interest  tn  the  contest;  that  the  court  is 
without  jurisdiction  ratlotie  tnalerice;  that  the  law  does  not  authorize  the 
contestation  of  the  election  of  State  Treasurer;  and  if  it  did,  whit^  is 
denied,  the  action  Is  prescribed  by  ten  days. 

Fifth— That  there  is  no  cause  of  action  against  these  respondents, 
whatever  may  tie  the  suit;  that  courts  are  without  jurisdiction  to  inquire 
into  their  action  as  a  returning  board,  or  to  prescribe  th^  course  ot 
action;  that  the  law  prescribes  their  dutiec^  and  their  acts  are  limited  by 
their  sound  discretion  under  the  law,  and  their  flndiggs  are  not  subject 
to  review  by  any  court. 

The  respondents,  in  their  answer,  sworn  to  by  the  president  of  the 
board,  declare  that  "  they  commenced  the  exercise  of  their  functions  as 
a  returning  board  on  the  eleventh  of  November,  1874,  and  complied 
thdr  work  on  the  twenty-fouilh  of  December  following,  and  promulgated 
the  same  according  to  law;  tlLat  they  liave  become  functus  officio,  and 
have  no  further  l^al  authority  in  the  premises;  that  their  action  is  final, 
and  no  mandamus  will  lie  against  them." 

The  answer  then  declares  that, "  in  relation  to  the  parish  of  De  Soto, 
no  l^(al  return  of  the  election  in  that  parish  was  made  to  the  le- 
tumlng  officers  by  the  supervisor  ot  registration,  and  consequentiy  they 
were  without  means  to  canvass,  count,  and  compile  the  votea  of  that 
pari8h,if  any  election  was  held  in  it;  that  in  regard  to  the  parish  ot  Winn, 
there  was  evidence  before  the  Returning  Board  that  there  was  no  super- 
visor ot  registration  in  that  parish  to  register  the  voters  and  to  conduct 
the  election,  and  that  there  was  no  l(%al  election  held  in  that  parish  on 
the  second  ot  November,  1871. 
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"OoQAeniing  the  parishes  of  BlenTlUe  and  Orant,  the  evidence  before 
the  Betoming  Board  showed  that  at  no  poll  or  place  of  voting  in  cither 
of  these  parishes  was  there  a  full,  fair,  and  peaceable  election,  on  ac- 
count of  acts  of  violence,  inttmldatlon,  and  corrupt  influence,  such  as  to 
materiaUjr  interfere  with  the  freedom  and  purity  of  elections;  and,  con- 
sequently, upon  taking  testimony  of  witnesses  to  ascertain  the  facts  In 
relation  to  these  matters,  and  ascertaining  that  such  a  condition  of  things 
did  exist,  as  stated,  the  returning  oEBcers,  in  conformity  with  law,  re- 
jected the  several  polls  from  these  parishes." 

On  the  part  of  Dubuclet,  an  exception  was  filed  containing.  In  sub- 
stance, the  some  matters  set  up  in  the  exception  of  the  ofBoers  of  the 
BeturaiDg  Board,  with  the  further  exception  that  If  the  relator's  cause  of 
action  Is  one  under  the  intrusion  act,  then  the  petition  sets  forth  no  muni- 
ment of  tiUe  In  the  relator,  Moncure,  which  authorizes  proceedings  un- 
der that  act;  that  In  relator's  petition  no  cause  of  action  is  set  up. 

By  the  judgment  of  the  court  a  qua  the  exceptions  were  sust^ned,  the 
mandamus  prayed  for  refused,  and  the  suit  dismissed.  The  relator  ap- 
pealed. 

We  think  the  exceptions  were  properly  sustained  and  the  judgment 
dlsmissiDg  the  case  correcUy  rendered.  The  oouteeting  ol  an  election 
must  necessarily  be  conducted  in  conformity  with  some  taw  authorizing 
it  Under  what  law  does  the  r^tor  proceed?  If  It  be  under  the  act  of 
l^S,  we  do  not  think  its  provisions  apply  to  his  case.  By  that  act  pro- 
^^on  1b  made  for  contestations  of  elections  held  for  parish  and  ward 
officers  only,  and  summary  proceedings  are  required.  The  contestant 
must,  within  ten  days  after  the  election,  present  to  the  court  a  petition 
signed  by  at  least  twenty  voters  of  the  parish,  praying  the  court  to  ex- 
amine the  facta  and  decide  thereon.  The  adverse  party  la  required  to 
answer  aft«r  ten  days  from  service  of  petition,  and  the  Issue  to  be  pro- 
ceeded wltij  summarily  before  a  jury,  Tne  jury  is  authorized  to  dedde 
which  of  the  parties  is  entitled  to  the  ofRce,  or  to  return  the  matter  to 
the  people  for  a  new  election.  No  new  trial  or  appeal  ia  allowed.  This 
is  the  only  law  found  on  our  statutes  that  authorizes  courts  to  go  into 
the  business  of  Inquiring  into  and  determining  the  qualificationB  of 
Toters,  the  correctness  of  poll-books,  rejecting  votes  found  to  be  Illegal, 
correcting  and  compiling  returns  of  elections,  questions  arising  as  to  the 
legality  of  the  mode,  time,  and  place  of  holding  elections,  adjusting  the 
reports  of  commissioners  of  election,  and  generally  all  the  details  relat- 
ing to  the  proceedings  required  in  the  h',lding  of  elections.  And  this  law 
applies  Bpedally  to  the  election  of  parish  and  ward  atKcers. 

It  this  act  of  1856  applies  to  the  case  at  bar,  which  we  by  no  means 
admit,  all  Its  provisions  would  apply.  Then  the  prescription  of  ten  days 
would  be  fatal  to  the  relator's  case,  for  this  suit  was  not  brought  untQ 
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after  the  lapse  of  more  than  six  montlis  from  ttte  tiiBe  tto  e 

held.    Besides;  from  the  judgment  rendered  against  the  relator  In  the 

loTrer  court  he  could  not  have  appealed. 

If  the  relator  claims  that  the  act  of  Deoember  16, 1872,  establishlDg 
tiifi  Superior  District  Court  of  New  Orleans,  gives  that  tribunal  jurisdic- 
tion to  try  a  oontested  election  for  any  State  office,  then,  it  tliat  statute 
does  not  prescribe  other  terms  of  prescription  of  actions  to  contest  elec- 
tJoDB,  and  prescribe  other  formalities  of  proceeding  in  contested  cases, 
the  rules  of  conducting  such  casee,  and  the  terms  of  prescription  defined 
in  the  Revised  Statutes,  articles  1416, 1419,  and  1421,  would  apply,  and 
prove  equfJIy  fatal  to  the  relator's  case. 

So  far  as  relates  to  the  general  election  of  November,  1674,  the  func- 
tions of  the  Beturning  Board  ceased  when  the  board  completed  the  in- 
vest^tioQ  of  the  election  returns  from  the  various  parishes  of  the  State 
and  made  their  ofDdal  report  of  the  resulL  They  were  then  without 
power  to  take  any  further  action  on  the  subject.  It  is  not  in  the  power 
of  a  court,  by  mandamus,  to  require  the  individuals  who  composed  that 
board  to  re-assemble  and  act  in  the  capacity  of  a  returning  board. 
Under  no  circumstances  could  a  mandamus  issue  requiring  a  returning 
board  to  do  more  than  perform  its  duties,  if  it  refused  to  perform  them. 
A  court  is  wholly  without  power  to  direct  how  these  duties  shall  be  per- 
formed.   The  mandamus,  for  these  reasons,  was  properly  refused. 

It  is  clear  to  our  minds  that  the  act  of  the  dghteenth  of  December,. 
1672,  eetablistiingtheSuperiorDlstrict  Court  does  not  authorize  the  con- 
testing of  any  election  not  previously  authorized  by  law  to  be  contested. 
In  the  structure  of  that  part  of  the  act  relating  to  elections  the  term 
contest  is  not  used;  the  prominent  characteristic  expression  used  is  "  right 
to  any  office.  State,  parish,  and  municipal,"  clearly  indicating  and  em- 
bracing the  intrusion -into-offlce  act  As  a  matter  of  contemporaneous 
history,  we  judicially  know  that  tiUes  to  office  were  about  that  period  is- 
sued by  adverse  and  conflicting  persons,  each  claiming  to  rightfully  wield 
the  authority  of  the  State  and  to  direct  the  State  government  Com- 
missions in  great  ntunbers  were  thus  issued,  and  frequent  disturbing  dif- 
ficulties arose  from  the  oonflictions  between  different  parties  holding 
commissions  for  the  same  office.  One  putpose  in  organizing  the  Superior 
District  Court  was  to  tiave  these  vexed  questions  as  to  who  held  the 
proper  conunission  or  authority  promptly  disposed  of,  and  to  tiiat  end 
the  Superior  District  Court  was  authorized  to  entertain  all  proceedings 
and  to  try  all  cases  or  actions  in  wtilch  the  right  to  any  office.  State,  par- 
ish, or  muntdptil,  is  in  any  way  involved. 

But  it  would  seem  the  relator  himself  relies  chieSy  on  article  tea  of 
the  State  constitution,  which  declares  that  "  all  courts  shall  be  open,  and 
every  person  for  injury  done  him  in  his  lands,  goods,  person,  or  reputa- 
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tion  shall  have  adequate  remedy  by  due  proeess  of  law,  aad  justlGe  ad- 
ministered without  denial  or  uiireaBoiuU>le  delay." 

Let  it  be  conceded,  lor  the  ai^ument'e  sake  only,  that  this  article  of 
the  constitution  embraces  the  controversial  disputes  growing  out  of  elec- 
ttoDs;  that  the  wrong  complained  of  by  the  relator  is  one  to  be  redressed 
uoder  and  by  the  proTialons  of  the  article  quoted.  Then  he  is  entitled 
to  an  adequate  remedy  by  due  process  of  law.  The  article  of  the  con- 
stitution does  not  prescribe  this  process  of  law  that  he  is  entitled  to. 
I  JusUceshallbeadmiQisteredwlthout  denial  or  unreasonable  delay.  The 

I  uticle  is  silent  as  to  how  justice  shall  be  administered.     Yet,  in  seeking 

I  the  adequate  remedy,  due  process  of  law  must  be  followed;  justice  Is  to 

be  administered  by  due  process  of  law.  It  Is  for  the  Legislature  to  pre- 
scribe the  due  process  of  law;  to  establish  and  define  rules  under  which 
proceedings  to  determine  which  of  two  candidates  for  a  State  office  re- 
ceived a  majority  of  the  votes  cast  throughout  the  State  for  that  office, 
when  one  of  these  candidates  chai^^  that,  through  error  or  fraud,  the 
Betumlng  Board  has  illegally  and  wrongfully  returned  his  competitor 
duty  elected  Instead  of  the  compl^nant,  who  insists  that  he  was  duly  and 
legally  elected.  The  returns  made  by  the  Returning  Board  are  made 
prima  facie  evidence  of  their  correctness,  but  subject  to  revision.  Now, 
we  are  unable  to  find  that  the  Legislature  has  prescribed  the  process  of 
law,  the  rules  to  be  followed  by  the  courts,  the  modus  operartdi  to  be  ob- 
served in  having  the  returns  of  the  Beturning  Board  corrected  if  errone- 
ous or  fraudulent  The  courts  are  open,  but  it  Is  not  for  them  to  tmact 
laws  prescribing  the  manner  In  which  the  action  of  the  Returning  Board 
ia  to  be  judicially  revised.  The  redress  sought  for  by  the  relator  in- 
Tolres  the  contesting  of  votes.  This  court,  in  the  case  of  the  State  vs. 
the  Judge  of  the  Second  District  Court,  13  An.  p.  90,  announced  that 
"the  contesting  of  votes  is  not  a  judicial  function,  only  so  far  as  made 
BQch  by  special  statute.  Indeed,  some  have  gone  so  far  as  to  question 
whether  this  is  not  wholly  a  matter  ot  administration,  which  can  not 
with  propriety  be  referred  to  the  judicial  tribunals  at  all.  At  any  rate, 
it  is  clear  that  such  tribunals  can  not  usurp  any  greater  control  over  this 
bosiness  than  is  spedaUy  imposed  upon  them  by  law.  In  the  absence  of 
a  statutory  authorization  they  are  without  jurisdiction  ralione  malerUe." 
In  the  case  of  Colin  vs.  Enoblock,  25  An.  263,  the  same  views  were  ex- 
pressed. It  was  there  said  that  "  the  adjustment  and  compilation  of 
election  returns,  determining  the  number  of  1^^  and  illegal  votes  cast 
lor  each  candidate,  declaring  the  result  of  an  election,  and  furnishing  the 
successful  candidate  with  the  proper  certificate;  in  short,  superintending 
uid  controlling  all  the  details  of  an  election,  belong  primarily  and  prop- 
erly to  the  political  department  of  the  government" 
Wo  nowhere  find  that  the  law-making  power  of  the  State  has  referred 
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to  Judicial  action  contested  elections  involving  an  inquiry  into  all  the  de- 
tails of  an  election,  except  by  the  act  ol  1855,  which,  as  we  have  already 
seen,  is  specially  restricted  to  the  election  or  parish  and  ward  officers. 

The  act  creating  the  Returning  Board  provides  that  the  returns  of 
elections  thus  niade  and  promulgated  shall  be  prima  facie  evidence  in 
all  courts  ot  justice  and  before  alt  civil  officers  until  set  aside  after  a  con- 
test according  to  laic.  The  contest,  then,  which  involves  the  rebuttal  of 
Ihe  prima  facie  evidence  of  the  correctness  of  the  returns  of  the  Return- 
ing Board,  and  the  re-opening  of  the  investigation  of  the  election  returns 
in  order  to  determine  which  of  two  opposing  candidates  is  entitled  to  a 
given  office,  is  a  contest  to  be  made  according  to  law.  If  the  law-maker 
has  omitted  to  enact  the  law  under  which  proceedings  in  suoh  oases  are 
to  be  conducted,  it  Ib  a  casus  omissiis  which  the  courts  can  not  supply. 
In  civil  govommont,  rights  are  enforced  by  rules  and  methods  havihg  the 
authority  of  law,  and  they  can  be  l^olly  enforced  in  no  other  way.  The 
high  behests  of  the  ot^nic  law  are  not  always  self-enfordngi  the  man- 
ner in  which  its  commands  are  to  be  obeyed  is  often  left  to  be  provided 
by  the  l^islative  branch  ol  the  government  To  this  branch  of  the  State 
government  the  organic  law.delt^ates  the  power  to  prescribe  rules  and 
principlee  by  which  its  provisions  are  to  bo  made  practically  useful,  and 
especially  so  when  the  organic  law  itself  is  silent  on  the  subject.  'With- 
out such  prescribed  rules  established  by  law,  courts  have  no  guide  by 
which  to  proceed  in  their  investigation  of  litigated  questions  brought  be- 
fore them.  Proceeding  under  prescribed  rules  in  determining  controver- 
siee,  the  judge  is  authorized  to  decide  according  to  equity  where  there  is 
no  positive  law  appUcable  to  the  case;  but  he  must  acquire  a  knowledge 
of  the  merits  of  the  case,  and  reach  conclusions  by  pursubg  established 
rules  for  acquiring  such  knowledge  by  evidence  presented  for  his  con- 
sideration. It  is,  then,  a  fallacy  to  say  that  courts  can  assume  to  deter- 
mine controversies  not  referred  to  them,  and  in  relation  to  the  investiga- 
tion of  which  there  arc  no  established  rules  and  principles  required  by 
law  to  be  followed. 

Judgment  nffirmcd. 


HowFXL,  J.,  foiicrtrring.  Counsel  for  plaintiff  admit  that  this  suit  is  not 
brought  under  any  net  of  the  Le^lature  relative  to  elections,  but  is 
based  solely  on  the  tenth  article  of  the  constitution,  which  is  ip  these 
words:  "All  courts  shall  be  open,  and  every  person,  for  injury  done 
him  in  hie  lands,  goods,  person,  or  reputation,  shall  have  adequate 
remedy  by  d\ie  pi-ocees  of  low,  and  justice  administered  without  denid 
or  unreasonable  delay." 

And  it  is  contended  that  this  brings  the  subject  of  elecdons  within  Uie 
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judid&l  department,  and  authorizes  every  candidate  for  office  to  bring 
suit  Bgainet  hia  opponent,  to  have  the  regularity  and  l^^allty  of  the  elec- 
tioa  tested  In  the  couris  under  the  rules  of  practice  common  to  tUl  liti- 
gants. It  this  were  so,  it  was  useless  to  prescribe  any  rules  In  r^;ard  to 
contesting  elections  or  getting  possession  of  ofBces.  But  article  ten  does 
not  establish  any  new  rule  of  right  in  this  State.  It  merely  affirms  a 
right  which  has  always  been  recognized. 

Admit,  however,  that  it  does  bring  the  conteet  for  office  within  the  do- 
mdnof  the  judiciary,  it  doesnot  take  from  the  L^telature the leglslativt? 
prerogative  of  prescribing  rules  of  proc«dure;butitimplieB  that  the  Legis- 
lature shall  do  80,  for  the  article  declares  that  the  person  Injured  shall  have 
adequate  remedy  by  due  process  of  law.  The  Legislature  has  acted  on 
the  subject  since  the  adoption  of  said  article,  and  has  not  provided  the 
remedy  as  to  the  office  claimed  by  relator.  We  can  not  supply  the 
omission.  The  doctrine  urged  on  behalf  of  relator  would,  In  my  opinion, 
enable  the  judidary  to  control  and  absorb  the  other  departments  and 
become  the  government  of  the  State.  But  I  do  not  think  this  artJclo 
retera  to  claims  to  hold  office,  which  in  our  form  of  government  is  not  a 
v«eted  right  Ours  is  essentially  a  government  of  laws,  and  offices  are 
crested  not  for  the  office-holder,  but  for  the  benefit  of  the  people,  whose 
ikgents  the  officers  are,  and  any  injury  that  may  arise  is  not  strictly  per- 
eonal  to  the  candidate,  hut  to  the  electors.  The  selection  of  such  agents 
or  officers  is  ft  purely  political  function,  to  be  exercised  and  carried  out 
under  the  rules  fixed  by  the  legislative  department  and  the  special  provis- 
ions of  the  constitution,  and  is  not  subject  to  judicial  action,  except  where 
eipresRly  made  so  by  legislation.  13  An.  90;  25  An.  264,  267.  The  dause 
of  the  election  law  making  the  "  returns  "  prima  fach-  evidence,  refers 
necessarily  to  the  actions  provided  by  law,  and  can  be  set  aside  only  !n 
the  manner  prescribed. 

In  any  view  of  the  case,  I  can  notsee  thattheplaintifr  has  shown  any 
cause  of  action  under  existing  laws,  and  for  the  foregoing  reasons  I  con- 


Wtly,  J.,  dimenting.  Moncure  alleges  that  he  was  elected  State  Treas- 
Tirer,  but  that  the  Returning  Board,  by  refusing  to  canvass  and  count 
the  votes  at  certain  polls  and  in  certain  parishes,  and  by  rejecting  others 
after  investigation,  so  changed  the  result  as  to  make  it  appe^  that  Du- 
budet  received  a  majority  ot  the  votes,  and  so  declared,  and  Dubuclet 
was  thereupon  commissioned.  He  charges  that  the  canvass  was  not 
lairly  made,  and  the  conduct  of  the  Re'urning  Board  was  arbitrary  and 
trnudulent 

The  petidon  was  dismissed  on  the  exception  that  it  disclosed  no  cause 
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of  action,  and  the  court  was  without  jurisdiction  to  inquire  into  the  ac- 
tion of  tbe  Betuming  Board;  that  its  acts  are  limited  to  its  own  dieore- 
tion,  and  its  flndinga  are  not  subject  to  review  by  any  court. 

The  doctrine  that  the  Board  of  State  CanTaesers,  or  the  BttuTDing 
Board,  is  vested  with  the  power  contended  for  by  defendant,  and  that  its 
action  can  not  be  revised  by  the  courts,  however  arbitrary  and  fraudu- 
lent it  may  be,  is  a  doctrine  tliat  is  not  supported  by  act  Na  98  of  the 
acts  of  1872,  the  iaw  organizing  said  Returning  Board,  nor  is  it  author- 
ized by  any  law  of  this  State.  On  the  contrary,  the  law  creatiDg  the  Be- 
tuming Board  and  providing  for  the  canvass  of  the  votes  after  an  dec- 
tion  declares  that "  the  returns  of  the  elections  thus  made  and  promul- 
gated shall  beprhiiafacif  evidence  in  all  courts  of  justice  and  before  alt 
civil  ofBoers,  until  set  tuidt!  after  a  ivntest  according  to  law  of  the  rigiit 
o!  any  person  named  therein  to  hold  and  exercise  the  otSce  to  which  he 
shall  by  such  return  be  declared  elected." 

What  does  this  language  mean  ?  It  means  what  it  says:  That  the 
findings  of  the  Returning  Board  are  not  conclusive,  but  they  are  only 
prima  facie  evidence  in  all  courts  of  justice,  "untU  set  aside  after  a  con- 
ieet  occot-dinff  to  law." 

The  intention  of  the  law-giver  is  not  obscure.  It  dearly  oontemplatae 
a  review  of  the  action  of  the  Returning  Board  by  the  oourta  whenever  a 
complaint  is  made  by  a  party  Interested  that  the,  canvass  made  by  sudi 
board  is  unfair,  arbitrary,  or  traudulmit,  and  that  it  is  injurious  to  the 
complainant 

There  Is  no  doubt  the  statute  in  question  was  passed  in  reference  to 
article  ten  of  the  constitution  and  the  laws  of  the  State,  giving  a  remedy 
where  there  is  a  wrong.  Artfde  ten  of  t^e  constitution  declares  that, 
"all  courts  shall  be  open,  and  every  person  tor  injury  done  bim  in  his 
laud,  goods,  person,  or  reputation,  shall  have  adequate  remedy  by  due 
process  of  law,  and  justice  administered  without  denial  or  unreasonable 
delay."  If  Houcure  was  elected  State  Treasurer  by  a  majority  of  387S 
votes  over  Ills  opponent,  Antoine  Dubudet,  and  was  fraudulently  counted 
out  by  the  Betuming  Board,  as  he  allies  in  the  petition  (and  this  aver- 
ment must  be  taken  as  true  for  the  purpose  of  trying  this  esoeption,  that 
there  is  no  cause  of  action),  he  has  been  unjustly  deprived  of  his  ofQce,  his 
ri^ts  have  been  invaded,  and  by  artlde  ten  of  the  constitution  ttie 
courts  are  open  to  him,  and  *'  adequate  remedy  by  due  process  of  lav 
and  justice  shall  be  adnlinistered  "  to  him  "withoutdenial  and  unreason- 
able delay,"  See,  also,  27  An.  188.  I  had  occasion,  m  my  dissentiDg  oplo- 
ion  in  the  case  of  Bonner  vs.  Lynch,  25  An.  267.  to  aigue  this  question 
very  fully,  and  I  cited  authorities  from  neariy  all  the  States  of  the  Union 
showing  that  the  action  of  a  State  board  of  canvassers  or  a  returning 
board  is  not  beyond  the  reach  of  judicial  Inquiry;  that  the  duties  of  sudi 
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aboard  are  ministerial,  and  can  be  reviewed  by  the  courts.  I  will  not 
repeat  tfae  argument,  but  simply  refer  to  my  opiniao  In  that  caae  in  aup* 
port  of  the  position  I  take  in  this.  Under  tlie  oonstitutioa  of  this  State 
the  Oeneral  Assembly  oould  not,  if  it  desired,  confer  judicial  power  on 
Uie  Betuming  Board,  because  article  seventy-three  provides  that  "  the 
judicial  power  shall  be  vested  in  a  Supreme  Court,  in  district  oourts,  in 
pari^  courts,  and  In  justices  of  the  peace." 

In  my  opinion  the  petition  discloses  a  cause  of  action,  and  the  canvass 
of  the  Returning  Board  is  not  beyond  the  roach  of  judicial  inquiry.  It 
is  the  election  by  the  people,  and  not  the  certificate  of  the  Betuming 
Board,  that  gives  a  right  to  an  office.  I  think  the  case  should  be  re- 
manded to  be  tried  on  the  merits. 

It  is  urged,  however,  that  if  the  act  of  1872  contemplated  a  review  of 
die  action  of  the  Betuming  Board  by  the  courts,  the  General  Assembly 
by  oversight  neglected  to  prescribe  the  form  of  procedure,  and  there- 
fore this  Intention  con  not  be  carried  Into  effect.  It  is  s  sound  rule  of 
construction  that  where  a  statute  gives  a  right  and  fails  to  indicate  the 
form  of  tho  action  to  enforce  It,  the  court  will  presume  that  thelaw-giver 
intended  the  right  to  t>e  asserted  under  the  general  rules  of  practice  ex- 
isting at  the  time;  that  where  no  special  form  of  action  is  mentioned  In 
the  statute  giving  the  right,  the  law-giver  Intended  the  right  to  be  as- 
serted under  the  usual  forms  of  pleading. 

In  my  opinion  the  statute  in  question  was  passed  In  reference  to  artide 
ten  ot  the  constitutiou;  and  In  all  cases  where  a  epedal  form  of  action  is 
not  provided  legal  rights  may  be  asserted  in  the  usual  forms  of  proced- 
ure in  our  courts.  The  best  eridenoe  that  the  law-giver  intended  no 
apodal  form  of  action  for  cases  arising  under  the  statute  is,  that  such 
iDtentlon  is  not  disclosed  in  the  act,  and  no  epecial  form  of  action  is 
given. 

I  will  not  imput«  to  the  General  Assembly  the  lamentable  weakness  ot 
giving  a  right  and  n^lecting  to  furnish  a  remedy  to  enforce  it.  Nor  do 
I  Udnk  it  proper  for  this  court,  invested  with  jurisdiction  both  of  taw 
'  and  equity,  to  permit  substantial  rights  to  be  lost  for  technical  reasons, 
01  to  decline  to  protect  a  citizen  in  a  most  valuable  right  simply  because 
thera  is  no  statute  prescribing  a  form  for  the  action.  In  my  opinion  If 
s  rigbt  exists,  the  courts  of  this  State,  b^ng  courts  ot  law  and  equity, 
can  ^ve  adequate  r^et  as  required  by  the  constitution.  And  ttiia  was 
the  opinion  ot  thle  court  in  the  recent  case  ot  Gresc^it  City  Gaslight 
Company  vs.  New  OrleMis  Gaslight  Company,  27  An.  189. 

In  considering  the  question  that  came  up  in  lliat  case,  whedier  where 
slegal  ri^t  Is  shown,  there  is  a  remedy,  the  court  said:  "  It  the  plain- 
tilt  ia  Injured  to  the  extent  claimed,  and  is  crippled  by  the  Ioeb  of  Its 
eredit  so  as  to  be  impeded  in  carrying  out  its  contract  with  the  State  by 
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the  preteDBloDB  and  claims  of  defendant,  founded  on  tbe  act  of  Maidi  1, 
1860,  which  is  alleged  to  be  imconatitutlonal  and  Y<Ad,  the  questicHi  it: 
can  this  court  redress  the  vrong  of  which  plaintiff  complains  and  give 
the  relief  prayed  for  In  the  petition?  We  think  that  it  can."  Afta 
quoting  article  ten  of  the  constitution,  the  court  usee  the  following  lao- 
guag^:  "  It  is  urged,  however,  that  this  is  not  one  of  the  actions  mm- 
tioned  in  the  Code  of  Practice.  The  authors  of  our  law  have  not  seen 
fit  to  prescribe  forms  for  everj-  legal  demand,  and  they  have  not  cata- 
logued in  the  Code  of  Practice  all  the  actions  that  may  be  brought  In 
our  courts;  it  is,  perhaps,  well  that  they  have  not  done  so,  leet  by  rania- 
sion  of  a  form,  substantial  relief  in  some  case  might  be  denied  to  a  p«- 
BOD  whose  rights  have  been  invaded.  *  *  *  In  our  opinion,  plaintlfl 
has  shown  an  injury,  and  If  there  be  no  express  law  giving  a  remedy,  it 
can  appeal  to  the  equity  powers  of  the  court  for  redress.  Revised  Code. 
artJcle  21;  Marbury  vs.  Uadlson,  1  Cranch.  177;  Dodd  \-b.  Bentbal,  i  H^ 
kf^  602;  State  vs.  Patterson,  N.  J.  Law  163;  State  vs.  Jersey  aty,  34  N. 
J.  Law  390;  Story's  Equity  Jur.  page  31;  Broom's  Legal  Uaxime,  180; 
Hllllard  on  Injunctions,  550;  England  ve..Lewls,  25  Cal.  f@7;  Evans  tb. 
Merchants' Bank,  51  Mo. ;  22  Missouri,  316;  see,  also,  Osbum  %'s.  the  Bank 
of  United  States,  9  Wheaton,  742.  If,  however,  the  cause  of  action  were 
doubtful,  we  would  feel  indined,  in  view  of  the  pubUc  interest  invoh'ed 
in  the  issues  herein,  to  maintain  the  suit  and  proceed  with  the  trial  od 
the  merits." 

Appljring  the  prindples  of  the  case  cited  to  the  one  at  bar,  I  would  say. 
In  the  language  of  that  dedslon,  "  plaintiff  (Moncure)  has  shown  an  in- 
jury, and  if'  there  bo  no  express  law  giving  a  remedy,  he  can  appeal  to 
the  equity  powers  of  the  court  for  redress.  •  •  "  If,  however,  the 
cause  of  action  were  doubtful,  I  would  feel  inclined,  in  view  of  the  put>- 
lic  interest  involved  in  the  Issues  hei^n,  to  maintain  the  suit  and  pro- 
ceed with  the  trial  on  the  merits."  I  can  not  conceive  that  the  public 
interest  in  a  controversy  between  two  gaslight  companies  can  be  so  great 
as  in  the  case  at  bar;  indeed,  no  case  has  been  presented  to  this  court 
since  I  have  had  the  honor  of  being  a  member  of  It  involving  issues  of 
graver  importance  to  the  people  of  Louisiana.  Besides  the  right  of  Mr. 
Moncure  to  the  ofRce  of  State  Treasurer,  to  which  l^e  pleadings  admit 
he  was  elected  by  a  majority  of  3876  votes,  this  case  preeaita  the  gnve 
question  whether  the  dedsioQ  of  the  Returning  Board  can  defeat  the 
will  of  the  people;  whether  there  is  in  this  land  of  Uberty  a  power  greats 
than  the  people,  upon  whose  arbitrary  will  the  right  to  an  oEBce  soldy 
depends.  The  statute  of  1B72,  creating  the  Returning  Board,  has  not 
placed  its  action  beyond  the  reach  of  judicial  InqiUry;  on  the  contiuy 
it  declares  that  the  returns  of  election  made  by  this  board  "shall be 
prima  facie  evidence  In  all  courts  of  justice,  and  before  all  civil  ofBoers, 
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until  set  oalde  after  a  contest  according  to  law;"  that  meana  after  a  con- 
test in  ooort  aocordiog  to  the  laws  existing  in  the  State. 

It  Is  uiged,  however,  that  no  man  has  a  vested  right  to  an  office,  and 
therdoie  plaintiff  has  no  cause  to  complain.  This  is  a  fallacy.  The 
State  Treasurer  has  no  vested  right  to  his  oflQce  in  the  sense  that  the 
people  may  not  at  any  tjme  change  the  government  by  adopting  a  new 
constitution;  but  while  the  constitution  of  1866  exists,  ttils  ofQoer  has  a 
legs]  light  to  bis  oiBoe.  which  can  not  be  diveeted  except  in  the  manner 
indicated  by  the  constitution. 

Id  my  opinion,  where  a  legal  right  of  a  citizen  has  been  invaded,  or 
where  there  is  a  wrong,  there  is  adequate  remedy,  and  the  courts  are 
open  to  admiuister  Justice  without  denial  and  unreasonable  delay.  I  be- 
lieve there  is  ample  power  In  the  court  to  redress  tbo  wrong  of  w(iich 
plalutifT  complains.    I  therefore  dissent. 


HoROAN,  J.,  diBSenlinij.  I  think  that  title  to  an  office  is  a  proper  mat- 
tec  for  judicial  inquiry,  and  that  the  courts  of  the  State  should  be,  and 
by  the  constitution  are,  open  for  tho  trial  of  euch  ieauee.  I  think  that 
the  Superior  District  Couri:  had  jurisdiction  over  the  matters  in  contro- 
versy between  the  parties,  and  that  the  suit  should  have  been  proceeded 
with.   I  therefore  think  that  the  case  should  be  remanded. 


k.  L.  Gi'BUAS  vs.  Mrs.  ZdijiC  E.  Hearsev  and  Hi^sband;  and  ZoB  A.  Onn- 
MAK,  Wife  or  Gborge  Gario,  vb,  the  Saue.    Consolidated. 

Tb«  preeoDt  Hiilts  Kre  to  reoorer  tho  damiwes  which  pl&lntlffB  tailed  to  recovor  Id  a 
former  suit,  and  the  demands  aro  rciiuwtMl  on  tbo  ground  that  dotondant 
Hwore  tsJHoly  when  [nWrroKitted  on  tacts  itnd  articles  Id  Che  former  suite.  There 
would  be  no  end  to  llticatloii  it  Such  suits  were  countenanced.    Tho  petltloiis 

1  PFF-AT.  from  the  Fifth  Judicial  District  Court;,  parish  of  East  Baton 
A  Bouge,  Dewing,  J.  JF.  TC.  fi>6e7'teo«,  tor  Mrs.  Gang,  plalntift  damtiel 
P.  Greces  and  Andrew  S.  Hen-on,  for  A.  L.  Guaman,  plaintiff  and  appel- 
lant   J.  £  G.  W.  Burgess,  Favrot  &  Lamon,  for  defendant  and  appellees 

LuDELENG,  C.  J.  The  petitioners,  in  substance,  alle^  that  they  have 
suffered  damages  from  Hie  "turpitude,  fraud,  slanders,  and  pecjury  of 
the  defendant"  hi  suit  No.  1210  and  in  suit  No.  2215.  They  alt^;e  that 
in  answer  to  Interrogatories  on  tacts  and  articles  defendant  falsely  and 
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slanderously  swore  that  there  was  a  condition  precedent  b>  the  parti- 
tion, and  that  It  was  on  account  of  the  failure  of  the  plalntUOsi  to  oomfdy 
with  this  condition  that  tlie  parUtloD  was  not  completed;  that  loid 
suit  No.  2215  was  lost  solely  In  consequence  of  the  false  swearing  of  tlie 
defendant;  that  since  the  final  de<iIslon  of  sold  suit,  defendant  has  ad- 
mitted, io  another  suit,  her  fraud,  slander,  and  perjury,  whereforethey 
pray  for  Jadgments  against  defendant  for  the  damages  Buffered  by  them, 
which  are  the  loeeee  of  the  damages  claimed  in  the  former  suit  and  at- 
torneys' fees. 

Defendant  filed  the  following  pleae:  Bes  jndiiyita,  estoppd,  and  no 
cause  of  action,  which  were  sustained,  we  think,  properly.  The  pra- 
ent  suits  are  to  recover  the  damages  which  they  tailed  to  recover  in  the 
former  suit,  and  the  demands  are  renewed  on  the  ground  ttiat  defimd- 
ant  swore  falsely  when  Interrogated  on  facts  and  articles  In  the  fonner 
suits.  There  would  be  no  end  to  litigation  it  such  suits  were  oounte- 
naooed.'   The  petitions  show  no  cause  of  action. 

It  Is  therefore  ordered  that  the  judgment  be  affirmed  with  coats  ot 
append. 


No.  6197. 

Matthew  W.  Vermou  vs.  Leslie  Bankbtox. 

The  jurisprudcnoe  ot  this  State  is  well  settled,  that  oao  who  ia  hlniHelt  In  fault  cm 
Dot  recover  damBKes  for  a  wrooK  reeultlur  from  such  fault,  nlthoiuth  the  putr 
lofliotlus  the  Injury  was  EDt  joitlflable  under  the  lawB- 

AFFEAL  from  the  ^th  Judicial  District  Court,  parish  of  St  Helena, 
on  change  of  venue  from  the  parish  of  Tangipahoa.  Kemp,  3.  Jui; 
trial  Jam£8  If.  Mum  and  Charles  R  Lea.  for  plaintiff  and  appelant 
McEnery,  ERis  <£  ElHs,  for  defendant  and  appellee. 

LuDEUNa,  C.  J.  Thia  Is  an  action  for  damages  against  the  defendant 
for  Injuries  inflicted  on  the  plaintitT  by  tlie  defendant.  The  dami^ea 
claimed  are  five  thousand  dollars.  There  was  a  verdict  and  judgmait 
in  favor  of  the  defendant. 

The  evidence  shows  that  there  existed  an  old  feud  between  the  puti»: 
that  on  the  day  of  the  conflict  between  them  the  plaintiff  had  been  drink- 
ing to  excess;  that  he  and  his  brother  overtook  the  defendant  on  the  road, 
Defendant  was  in  a  cart.  As  the  plaintiff  passed  by  the  cart  tite  muk 
he  rode  shied,  and  the  defendant  exclaimed  "whoa."  Thereupon  the 
pl^ntiff  told  defendant  he  could  whip  him  or  ride  him,  and  both  parUes 
got  down  to  fight,  when  the  plaintiff  drew  a  pistol  and  tried  to  shoot  thp 
defendant    The  brother  of  pl^ntifT  rode  between  them  to  prevent  thp 
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tighUcg  or  shooting.  During  the  time  ptalutUT  was  trring  to  shoot  de- 
feodant,  the  latter  requested  an  acqualDtauoe  who  had  oome  to  the  place 
to  get  him  a  gun,  and  the  plaintUTa  brother  rode  off  to  get  his  gun.  The 
gun  was  procured,  and  the  defendant  shot  the  plshitUt  - 

The  evidence  1b  conflicting  as  to  whether  this  was  done  in  sdf-detenee, 
but  the  weight  of  evidence  is  that  the  shooting  was  not  In  seU-defense. 
Still,  there  can  be  no  doubt  that  the  pl^ntJiTB  conduct  was  not  blame- 
leas,  and  that  the  shooting  was  caused  in  part  bj  his  0¥m  fault  The 
inrisprudenoe  of  this  State  is  well  settled  that  one  who  is  himself  in 
tanlt  can  not  recover  damages  for  a  wrong  resulting  from  such  fault, 
although  the  party  Inflicting  the  injury  was  not  justifiable  under  the  laws. 

It  is  therefore  ordered  that  the  judgment  of  the  lower  court  be  af- 
firmed with  costs  of  appeal. 

MoTOAK,  J.,  diesenling.  I  dissent  in  this  case,  and  will  file  my  reasons 
hereafter. 


F.  E.  CHAioiT  vs.  Levassbub  &  Co.  si  ai.,  anh  Same  vs.  E.  L.  Lev&bsetb. 

Th«ae  OBOB  prwent  a  conteatMlon  in  a,  iwru;ar*o  ot  creditors  over  the  prooeeds  or 
Mle  at  a  Mock  of  soods  sold  undpr  leml  proceaa  by  the  sheriff  as  the  property 
ot  EdmrdLeonLeToaaeiir.  TherareallprlvllwBdclainiBae&tnBtBdwardLeoD 
Levmear.  L.  H.  Qardner  i.  Co,  excepted  to  the  sale  ot  the  stock  ot  (coodBbelnti 
made  onder  proceeeoC  a  different  court  than  that  havlne  juriBdlction  ot  their 
BttwhineDt  suit,  and  obtections  were  interposed  to  the  legality  ot  the  sale  ot 
peraonal  property  under  orders  ot  BelEares  and  sale.  But  these  parties.  L.  H. 
Oardner  t  Co..  claimed  the  prot^eede  ot  the  property  in  the  hands  ot  the  sheriff , 
sad  thereby  admitted  the  lefcallty  ot  the  sale.  There  Is  no  error  as  to  the  dlstrl  - 
bntioD  as  made  by  the  jndsc  a  guo. 

APPEAL  from  the  Fifth  District  Conrt.  parish  of  Orleans.  CuUom,  J. 
Sennard,  Howe  £  Freniixs  and  T.  M.  Gill,  for  L.  H.  Gardner,  appel- 
lant A.£W.  Yom-hiea,  for  F.  E.  Chonut,  appellee.  F.  E.  Th^ard,  for 
C  Jonbert  &  Co.,  appellees.  G.  Schmidt,  for  Mrs.  C.  Anderson,  appellee. 
J.  L.  I^ssot,  lor  C.  Tlbller,  administrator  and  appellee. 

Tauatbbbo,  3.  These  cases  present  a  contestation  in  a  concnrgo  ot 
credtlors  over  the  proceeds  of  a  sale  of  a  stock  of  goods  sold  under 
l«gd  process  by  the  sheriff  as  the  property  of  Edward  Leon  Levasseur. 

From  the  facts  given  in  the  case  of  L.  H.  Gardner  &  Co.  \».  Levasseur 
£  Co.,  just  decided,  it  will  be  seen  that  Levasseur  &  Co.,  after  compound- 
ing with  thdr  creditors  in  June,  1878,  by  agreehig  to  pay  them  thirtj-- 
tliree  cents  on  the  dollar  in  two  installments,  sold  out  on  the  first  of 
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October  following  their  entire  stocli  of  merchandiee  to  Edwiird  L.  Levas- 
seur,  the  son  of  P.  W.  Iievasseur,  one  of  the  partners  of  Levasseur  &. 
Co.;  that  the  transfer  of  these  goods  was  made  by  notarial  act,  and  that 
the  consideration  was  810,101  04,  from  which  $168  04  were  deducted  as 
salary  due  him  as  clerk,  and  that  for  the  remainder  of  the  price  he  exe- 
cuted twenty-seven  promissory  notes  falling  duo  at  \-arious  periods, 
drawn  payable  to  his  own  order  and  indorsed  by  him.  In  the  act  of  sale 
it  was  expressly  stipulated  that  the  vendor's  privil^e  was  reserved  In 
favor  of  the  vendors  or  any  future  holders  of  the  notes.  It  will  be  fur- 
ther noted  that  on  the  twenty-second  of  November,  1873,  L.  H.  Gardner 
&  Co.  brought  suit  against  Levesseur  &  Co.  on  their  original  debtagainet 
that  firm,  and  attached,  on  the  eighth  of  December  following,  as  prop- 
erty of  their  debtors,  the  stock  of  goods  sold  by  Levoaseur  &  Co.  to  Ed- 
ward L.  Levasaeur,  and  which  was  delivered  to  him  and  went  into  bis 
poeseeslon  on  the  first  of  October,  1873.  L.  H.  Gardner  &  Co.  obtained 
judgment  in  their  suit  against  Levasseur  &  Co.  for  the  amount  ol 
their  ori^nal  debt,  with  interest  and  privUege  as  attaching  creditors. 
Subsequent  to  the  attachment  of  Gardner  &  Co.,  various  creditors  of 
Edward  L.  Levasseur  brought  suits  against  him  and  obtained  judg- 
ments. Two  of  these  suits  were  brought  by  F.  K  Gbanut,  one  for  9300, 
the  other  for  81729  60  ;  another  was  brought  by  Joubert  &  Co.  for  8200, 
a  claim  for  mercliandlse ;  another  by  Tiblier  for  rent  of  the  store-house, 
81250  ;  and  two  suits  were  brought  by  Charlotte  Anderson,  the  one  for 
83183  40,  the  other  for  81140  53. 

Four  of  these  suits  were  brought  in  the  SixthDistrict  Court  and  two  ol 
them  in  the  Fifth  Court,  and  judgmenU  were  rendered  in  favor  of  the 
plaintitb.  They  are  all  privileged  cJaims,  and  agi^nst  Edward  L  Levas- 
seur, They  are  predicated  upon  the  promissory  not«8  of  Edward  L. 
Ijevasseur,  secured  by  vendor's  privilege,  except  two  of  them,  the  claim 
of  Tiblier,  the  lessor,  and  the  claim  of  Joubert  &  Co.,  tor  merchandise 
sold  to  K  L.  Levasseur  and  which  was  identifled.  For  his  claim  of  J800 
ho  has  the  vendor's  privilege.  Writs  of  seizure  and  sale  and  writs  of 
jfieri/ncia*  were  issued,  and  under  them  the  goods  wei-o  sold  and  the 
proceeds  retained  in  the  hands  of  the  sheriff.  Ciianut  then  came  into 
the  Fifth  Court  and  obtahied  a  rule  for  a  distribution  of  the  proceeds 
of  sale.  A  tissue  of  litigation  ensued;  various  bills  of  exceptions  were 
taken  to  the  rulings  of  the  judge  on  questions  of  practice  for  the  most 
part.  We  do  not  regard  it  important  in  the  decision  of  this  case  to  pass 
upon  them.  L.  H.  Gardner  &  Co.  excepted  to  the  sale  of  the  stock  of  goods 
being  made  under  process  of  a  different  court  than  that  having  jurisdic- 
tion of  their  attachment  suit,  and  objections  were  Interposed  to  the 
legality  of  the  sale  of  personal  property  under  orders  of  seizure  and 
sale.    But  these  parties,  L.  H.  Gardner  &  Co.,  claimed  the  proceeds  ot 
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the  property  In  the  hands  ot  Uie  eherifl,  and  thereby  admitted  the  legality 
of  the  Bale.  The  exception  of  L.  H.  Gardner  &  Co.  to  the  rule  tor  distrf- 
bntion  was  OTemiled.  The  judgment  of  the  court  was  rendered  as  fol- 
lows: 

First — To  Claude  Tiblier,  testamentory  executor,  agent,  etc.,  his  claim 
tor  rent  with  first  privilege  on  the  proceeds  of  sale. 

Second — J.  E.  Joubert  &  Co.,  the  sum  of  two  hundred  dollars  with 
privilege  on  the  proceeds  of  the  goods  identified  herein. 

Third— To  F.  E.  Chanut  and  Charlotte  Anderson,  their  claims  with  the 
privilege  on  the  goods  in  store  on  the  first  of  October,  1873,  and  which 
had  belonged  to  X^eon  Levasseur. 

Fourth — The  claim  of  L.  H.  Gardner  &  Co. 

From  this  judgment  L.  H.  Gardner  &  Co.  appealed. 

We  see  no  error  in  the  judgment. .  It  appears  to  settle  the  legal  lights 
in  confonnlty  with  law. 

Judgment  affirmed. 

Rehearing  refused. 


Successions  of  J.  0.  and  Anne  9IcCali_ 

ir  tbe  deteadant  Id  portltloQ  le  properly  repreeeatod,  tbo  act  of  parlltiODlajf  all  tlio 
property  is  an  acceplanoe  of  tha  auocesHion,  and  the  predltore,  it  any.  will  doI 
be  injured  by  the  Bnle.nhlpli.  II  loyally  made,  transters  tbc  mortfcaecs  that  may 
eiiatto  the  prooeeds. 

Tbe  record  ahoirB  that  Ihe  abaent  heir  was  proporly  re  presented,  and  the  procead- 
ines  wuro  had  cyiDtradletorlly  with  suoh  reprcarntatlvc.  The  onler  of  Bale  waa 
not  and  la  not  ajudtcmant  asaioat  the  absentee,  but  simply  an  order  direptiDK 
the  auctioneer  bow  to  sell  property,  which  a  judjimeat  already  rendered  oontra- 
dlcterily  becveen  tbe  partitia  had  decreed  it  was  neoosHarv  to  sell  Id  order  to 
eHOet  the  partition.  In  asaentingtothe  terms  and  conditionaaa  the  moettavor- 
■tde  to  Uieaheeatee.  the  curator  od^c  waived  noriaht  which  he  was  bound  to 
defend. 

It  WEB  not  irroKular  Ui  sell  two  pieces  of  property  separntely  whkh  adjoined  and 
had  been  deaeribed  together.  Tbe  erldenoe  is  that  it  wsm  advantaBeoua.  The 
terms  are  laical. 

ObiectloDBmustbe  eiplioitly  made,  and  not  in  Konoral  Icrmn.  as  npparpnt  on  tbe 
faoe  ol  the  tecoird. 

APPEAL  from  the  Seoond  District  Court,  parish  of  Orleans.  Ti^ol, 
3.  McQloin  £  Nixim,  for  administrator  and  appellant  James  & 
/oseph  Brewer  and  A.£  W.  Voorhies,  for  Curtis,  defendant  and  appellee. 
W.  B.  Lancaster,  for  Sheehan,  defendant  and  appellee. 

HowzLL,  J,    These  two  successions  were  administered  by  one  of  the 
beirs,  William  J,  UcCall,  who,  as  heir,  instituted  a  suit  for  a  partition 
and  caused  a  curator  ad  hoc  to  be  appointed  to  represent  his  absent 
52 
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brother,  ThomsB  C,  who  Is  the  only  other  heir.  This  curator  ad  hoc 
was  duly  clt«d,  and  he  filed  an  anawer  to  the  suit.  After  the  report  of 
the  experts  was  made  to  the  effect  that  a  partition  In  kind  could  not  be 
made,  the  plaintiff  filed  a  petition  asking  that  an  inventory  be  made, 
that  an  order  of  sale  issue  to  an  auctioneer  named,  and  that  the  prop- 
erty be  sold  for  one  third  cash  and  the  balance  on  a  credit  of  one  and 
two  years,  with  eight  per  cent  interest  and  the  usual  clauses  for  attor- 
ney's fee,  insurance,  mortgage,  et«.  The  curator  ad  hoc  consented  to 
the  terms  and  conditions,  and  Joined  in  the  prayer  of  the  petition.  The 
court,  "  considering  the  prayer  of  the  petition  and  written  approval  ol 
the  curator  ad  luic,"  granted  the  order  as  prayed  for.  The  sale  was 
made,  and  the  several  pieces  ot  property  were  adjudicated  to  various 
persons.  Some  six  mouthii  thereafter  W.  J.  UoCall,  as  admhustrator 
and  heir,  took  a  rule  on  the  purchasers  to  comply  with  their  bids,  or  in 
default,  to  have  the  property  sold  at  their  risk.  Two  of  them  made  de- 
fense— 

First— That  the  two  successions  were  in  course  of  administration  and 
iu  possession  of  the  administrator  thereof,  who  had  not  rendered  a  final 
account,  and  a  sale  for  partition  could  not  therefore  be  made. 

Second— That  said  sale  and  adjudication  are  null  and  void,  as  the 
proceedings  are  for  a  partition  between  heirs  of  age,  and  the  Second 
District  Court  is  without  Jurisdiction. 

Third— That  one  of  the  heirs  is  an  absentee,  and  was  not  properly 
represented  in  said  proceedings. 

Fourth— That  the  proceedings  were  not  had  contradictorily. 

Fifth — That  the  property  was  advertised  and  sold  under  a  description 
entirely  different  from  that  in  the  petition  and  order  for  a  sole,  and  with- 
out any  Judicial  sanction  for  such  difference. 

Sixth— The  sale  was  made  on  terms  not  authorized  by  law. 

Seventh—And  other  Irregularities,  informalities,  and  nullities  appar- 
ent on  the  face  of  the  record  and  proceeding. 

One  of  them  made  an  additional  defense,  that  the  property  adjudi- 
cated to  him  was  incumbered  with  a  lease  different  from  that  described 
by  the  Auctioneer  at  the  time  of  the  sale,  and  more  onerous,  and  that 
plaintiff  could  not  give  possession,  and  can  not  now.  Each  asked  for 
the  return  of  the  cash  payment.  Judgment  was  rendered  in  favor  of 
the  defendants,  dismissing  the  rule,  and  plaintiff  appealed. 

First — As  to  the  first  ground,  we  can  see  no  good  cause  of  apprehen- 
sion on  the  part  of  the  purchasers.  If  the  defendant  in  the  partition  is 
properly  represented,  the  act  of  partitioning  all  the  property  is  an  ac- 
ceptance of  the  succession,  and  the  creditors,  if  any,  will  not  be  injured  by 
thesale,  which,  if  legally  made,  traosfers  the  mortgagee  that  may  exist  to 
the  proceeds.    Wo  are  of  opinion  that  it  the  court  be  competent  and  the 
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detoDdant,  the  absent  party,  properly  represeated,  the  purcbasers  wiD  be 
protected. 

Second,  third,  and  fourth— The  objection  to  the  competency  of  the 
oourt  seems  to  be  abandoned,  aod  we  think  the  record  shows  that  the 
absentee  whs  properly  repreeented,  and  the  proceedings  were  had  con- 
tradictorily wHli  such  repreeentatJTe.  The  point  Is  not  made  In  the 
answers  to  the  rule,  that  the  curator  ad  hoc  was  wiUiout  authority  to 
agree  to  the  terms  of  the  sale,  but  It  is  asserted  In  brief  that  a  curator 
ad  hcc  can  give  no  consent  to  any  judgment  rendered  against  an  absentee, 
and  the  case  of  Carpenter  vs.  Beatty,  12  B.  MO,  Is  dted.  That  case  Is 
very  different  from  this.  The  order  of  sale  was  not  and  Is  not  a  Judg- 
ment against  an  absentee,  but  simply  an  order  directing  the  auctioneer 
how  to  sell  property  which  a  judgment  already  rendered  contradicto- 
rily between  the  parties  had  decreed  it  was  necessary  to  sell  in  order  to 
effect  the  partition.  And  in  assenting  to  the  terms  and  conditions  as 
the  most  favorable  to  the  absentee,  the  curator  ad  hoc  waived  no  right 
which  he  was  bound  to  defend. 

Fifth  and  sixth — We  tiave  not  discovered  the  difference  in  the  de- 
aciiption  of  the  property  su^ested.  It  was  not  irregular  to  sell  two 
pieces  of  property  separately  wUch  adjoined  and  liad  been  described 
togeUier.  The  evidence  is  that  It  was  advantageous.  The  terms  are 
legal 

Seventh— Objections  must  be  explicity  made  and  not  In  general  terms, 
as  "  apparent  on  the  face  of  the  record." 

As  to  the  lease,  the  evidence  shows  that  the  auctioneer  made  the  an- 
nouncement in  r^;ard  to  it  in  the  presence  of  the  purchaser. 

We  think  the  purchasers  at  this  sale  arc  fully  protected,  and  they 
should  comply  with  their  bids. 

It  Is  therefore  ordered  that  the  judgment  appealed  from  be  reversed, 
and  that  the  rule  ot  fltteenth  December,  1871,  be  made  absolute,  with 
costs,  and  the  purchasers  at  the  sale  on  thirtieth  May,  1874,  of  the  prop- 
erty  of  these  successions,  be  ordered  to  comply  with  their  respective  bids 
and  accept  the  property  adjudicated  to  them  as  set  forth  In  the  i»-oces 
verbai  of  the  auctioneer  annexed  to  the  rule,  and  comply  with  the  terms 
and  conditions  of  said  sale;  in  default  thereof  s^d  property  be  sold  at 
their  risk  and  according  to  law;  costs  of  appeal  to  be  paid  by  appellees. 


Wyly  J.,  (iMientitig.  The  order  of  sale  in  this  partition  suit,  fixing 
the  terms  at  part  cash  and  the  balance  on  one  and  two  years,  was  ren- 
dered on  the  agreement  of  the  parties;  it  was  in  effect  a  consent  judg- 
ment.   The  curator  ad  hoc,  representing  the  absentee,  Thos.  C.  McCall, 
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had  Qo  authority  to  give  consent  or  make  any  agreement  in  the 
premises. 

In  my  opinion  the  sale  was  merely  a  oonsent  sale,  and  the  purchaser 
acquired  no  valid  title. 

I  therefore  dissent 

Justice  morgan  concurs  in  this  dissenting  opinion. 


In  the  Matter  of  the  Estate  oi-  James  N.  Bbo«'n. 


TbeooaitatiMbaAooiMTiadhAionralionemaUria.  The  matter  In  dlspute-ts  ade- 
maad  In  the  parish  court  of  over  aevan  tbousand  doUare  br  the  BDooBwion  or 
Brown  asainat  tbo  Buooesslon  ol  Tentrera.  The  heire  of  Brown  in  that  auooeii- 
bIod  are  Buln?  the  admlnlatralor  ol  the  BaeeesBloa  at  Teotreaa  tor  an  amount 
lar  ezceedloK  Ave  hundred  doUare.  baaed  on  an  Indebtedueaa  which  they  aUete 
was  Incurred  by  VentresB  wblle  admlnfBterlnK  upon  the  BuocoaHiDQ  o(  Brown. 

The  sncceeBloQ  oE  Tentreea  can  not  be  sued  lir  the  beira  or  croditan  ol  Brown  in 
the  parish  court  on  a  demand  eiceedloK  Hve  hundred  dollars.  It  matteia  not 
rrom  what  cause  tbe  debt  urlKloated.  Tbo  jurisdiction  at  theooarts  lefliedbr 
the  constitution .  audits  miindatea  mnst  be  obeyed, 

APPEAL  from  the  Parish  Court,  parish  of  Iberville.  Cole,  J.  3faltt€ir« 
£  Wailes,  Lauve  £  TaU>oi,  for  plaintiff  and  appellant.  Barrow  & 
ft>pe,  for  defendants  and  appellees. 

"Wtlt,  J.  The  motion  to  dismiss  this  appeal  for  want  of  proper  par- 
ties is  denied,  all  the  parties  to  the  trial  in  the  court  below  beiog  made 
parties  to  this  appeal. 

James  A.  Ventress,  dative  executor  of  the  succession  of  James  X. 
Brown,'  was  destituted  of  office  and  subsequently  died  without  having 
rendered  a  satisfactory  account  of  his  administration. 

Joseph  Bessou  was  appointed  administrator  of  the  succession  of  James 
A.  Ventreee. 

Mary  R  Brown,  wife  of  Henry  J.  Feltaa,  one  of  the  heirs  of  James  X. 
Brown,  took  a  rule  in  tho  auccessloa  of  Brown  to  compel  tlio  adminiS' 
trator  of  the  succession  of  James  A.  Ventress  to  render  an  account  of 
the  administration  by  Ventress  of  the  succession  of  Brown. 

The  administrator  of  this  succession  was  compelled  by  rule  for  con- 
tempt to  render  an  account,  which  was  opposed  by  the  hetrs  of  Brown, 
who  prayed  an  amendment  thereof,  and  for  judgment  agunst  the  succes- 
sion of  Yentiess  for  $7135  76. 

Subsequently,  the  court  dismissed  for  want  of  jurisdiction  ratione  ma- 
terUe  the  whole  prooeedlngs  on  the  account  and  the  oppositions.  From 
this  judgment  the  opponents  have  appealed. 
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We  think  the  court  did  not  err.  The  matter  in  dispute  ia  a  demand  tn 
the  pariBh  court  ot  over  seven  thousand  doliais  by  the  succession  of. 
Brown  against  the  succession  of  Ventress.  The  heirs  of  Brown  In  that 
sucoeeslon  are  suing  the  administrator  of  the  succession  of  Ventress  for 
an  amount  far  exceeding  five  hundred  doUara,  based  on  an  indebtedness 
which,  they  allege,  was  incurred  by  Ventress  whiie  administering  upon 
the  succession  of  Jamee  N.  Brown. 

The  succession  of  Yentress  can  not  be  sued  by  the  heirs  or  creditors 
of  Brown  in  the  parish  court  on  a  demand  exceeding  five  hundred  dol- 
lars, it  matters  not  from  what  cause  the  debt  originated. 

By  article  eighty-seven  of  the  constitution  the  parish  court  has  no 
jurisdiction  where  the  amount  in  dispute  exceeds  five  hundred  dollars, 
and  "aU  suits  in  which  a  succession  is  either  a  plaintiff  or  defendant,  may 
be  brought  either  Id  the  parish  couri^  or  district  court,  according  to  the 
amount  involved," 

The  amount  involved  here  exceeds  the  Jurisdiction  of  the  pari^  court, 
and  the  suoceaslon  of  Ventress  is  the  party  sued. 

Appellants  cite  the  succession  of  Twibill,  16  An.  31;  also  the  case  of 
Tessier  vs.  Littell,  2G  An.  602. 

The  first  of  these  cases  has  no  application  ;  the  suit  was  brought  in 
the  district  court;,  whidh  had  jurisdiction. 

The  second  might  be  construed  to  sustain  the  position  of  appellants, 
hut  upon  mature  consideration  we  can  not  adhere  to  the  ruling.     The 
jurisdiction  of  the  courts  is  fixed  by  the  constitution,  and  its  mandates 
must  be  obeyed. 
Judgment  affirmed. 


C.  BOYfi  ET  AL.  vs.  C.  E.  OlBARDEY  ET  AL.] 

'Thlfl  poart  doee  not  r^xard  the  tax  or  duty  comolalned  ot  in  tbls  case  SB  embraced 
within  the  purview  ot  tlie  elauBea  o(  the  eonstitution  Invoked,  but  only  a  oharge 
Imposed  for  the  serviceH  of  a  lIceoBed  offlcnr  o(  the  State,  the  obliKatlon  to  pay 
irhioh  arises  from  the  vol  jntary  act  ol  partieB  eraploylnB  said  offliwr.  The  State 
didnot  require  the  plalnlilfe  to  boU  their  property  at  auction. but  reiiiiired  them 
to  pay  the  charec  in  case  they  should  employ  an  nactloneer  to  make  a  »ale.  The 
pliiiDtiffn.  havlne  had  roonurBc  to  such  a  mode  ot  sellliui  their  property  as  ad- 
vantaKeousto  thomsclvus.  have  do  juet  cause  to  complain  of  the  requirement  on 
Uie  part  ot  the  State. 

APPEAL  from  the  Superior  District  Court,  parish  of  Orleans.    Xyjicft, 
Judge  of  the  Fourth  District  Court,  acting  In  the  stead  of  Judge 
HawUns.  E.  Howard  McCaleh  and  T.  Wharton  Collem,  for  plainUffe  and 
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appellants.  Henry  C.  Dibble,  Aasfatant  Attorney  O^ieral,  for  defendants 
and  appellees. 

Howell,  J.  FlalntiflGs  allege  that  they  employed  the  defendant,  Gi- 
rardey,  as  a  licensed  auctioneer,  to  sell  property  for  them  (ft  auction,  and 
that  said  Girardey  has  retired  a  oertoin  part  of  the  proceeds  as  due  to 
the  Btate  for  a  tax  or  duty  of  one  half  of  one  per  cent  Impoaed  on  auc- 
tion sales,  to  be  paid  by  the  person  whose  property  Is  sold,  under  seption 
146  Revised  Statutes,  and  they  enjoined  the  sold  Girardey  from  paying 
and  the  Auditor  and  Treasurer  from  receiving  said  money  into  the  State 
treasury,  on  the  ground  that  the  said  tax  is  imposed  in  violation  of 
article  118  of  the  constitution,  fixing  uniformity  and  equality  of  taxa- 
tion on  the  value  of  property  and  the  amendment  limiting  the  tax  oa 
property  to  twelve  and  a  halt  mills. 

The  Assistant  Attorney  General  appeared  on  behalf  of  the  above  offi- 
cers, and  from  a  judgment  against  piaiutifls  they  have  appeided. 

We  do  not  r^^ard  the  tax  or  duty  compl^ned  of  as  embraced  in  tho 
purview  of  the  clauses  of  the  constitution  invoked,  but  a  charge  im- 
poaed for  the  sei-viceo  of  a  licensed  officer  of  the  State,  the  obligation  to 
pay  which  arises  from  the  voluntaiy  act  of  parties  employlDg  said  offi- 
cer. The  State  did  not  require  the  plaintUb  to  sell  their  property  at 
auction,  but  required  them  to  pay  the  charge  in  case  they  should  sat- 
ploy  an  auctioneer  to  make  a  sale.  The  pl^ntiffo,  deeming  such  a  mode 
of  selling  their  property  as  advantageous  to  themselves,  have  no  just 
cause  to  complain  of  the  requirement  on  the  part  of  tho  Stato. 

Judgment  affirmed. 

Behearing  refused. 


A.  H,  Gale  &  Co.vft.  Oeorqe  W.  Doul.    Joseph  ItfARiSTAmr,  Seciieitt. 

riftlntiff  took  a  rule  upon  the  secnrity  on  the  apppnl  bond,  lo  phowmuee  why  hp 
should  not  resDond  to  the  judftmeiit.  The  objection  is  thatthe  writ  otfitrifaciai 
was  returned  before  the  delays  therefor  giveo  by  law  had  eipired. 

The  return  sbowa  that  the  defendant  wbb  nbHent  from  the  city,  and  thatdemaud  had 
been  made  on  every  one.  within  the  reaph  of  tho  sherlB,  Interested  In  the  iud«- 
ment.  for  the  satisfaction  thereof. 

This  rulowoBreeularly  taken  by  the  plaintiffs,  and  noljco  thereof  ni von  lo  tho  de- 
fendant. He  ai>i>eared  by  counsel  when  it  waa  on  trial  and  made  none  of  tke 
defenses  set  ud  here.  He  does  not  show  In  what  bo  was  Injured.  There  Is  no 
error  In  the  judicinent  asalnst  him. 

APPEAL  from  the  Fifth'  District  Court,  parish  of  Orleans.    CuUom,  J. 
Bouae  &  Orant,  for  plaintiffs  and  appellees.    S<»Tifn-  £  Benedict,  for 
defendant  and  appellant. 
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HoBOAK,  J.  There  w&a  judgment  against  the  defendant,  from  which 
he  took  a  suspenalTe  appeal,  Marlstany  being  security  on  the  appeal 
bond.  The  judgment  appealed  from  was  afBrmed.  Execution  Issued, 
and  was  returned  nulla  botia.  Then  plalntiO^  took  a  rule  upon  the 
secDiitf  to  show  cause  why  he  should  not  respond  to  the  judgment. 
The  role  was  made  absolute,  and  he  has  appealed. 

He  contends: 

FiCBt^-That  the  alle^tionB  of  the  said  rule  do  not  entitle  the  plalntlfb 
to  a  judgment  against  the  surety. 

Second— That  the  writ  of  fieri  faciaa  was  prematurely  returned,  being 
issued  on  the  fifth  of  January,  1875,  and  returned  on  the  twelfth  of  Jan- 
uary, 1876,  after  one  week's  delay. 

Thhrd— That  the  return  on  the  writ  ot  fieri  facias  is  illegal  and  insufH- 
dent  to  warrant  action  against  the  surety. 

The  first  objection  is  refuted  by  a  simple  perusal  of  the  rule.  The 
second  and  third  amount  to  the  same  thing. 

The  return  Is  as  follows: 

"Beceived,  January  5, 1875.  After  diligent  search  and  inquiry,  could 
not  find  the  defendant,  George  W.  Doll,  nor  any  property  belonging  to 
«aid  defendant,  Doll.  I  was  credibly  informed  that  the  defendant  was 
absent  trom  the  city,  Made  demand  on  Joseph  Uaristany,  Jr.,  surety 
fm  the  appeal,  to  point  out  property  of  defendant,  which  he  failed  to  do. 
Icalled  on  Messrs.  Braugbn  &  Buck,  attorneys  of  record  of  the  defend- 
ut,  to  point  out  property,  which  they  were  unable  to  do.  I  then  made 
demand  of  the  plaintitb'  attorney,  who  said  he  knew  of  no  property 
belonging  to  said  defendant.  I  now  therefore  return  this  writ,  no  money 
OF  property  found.  Belumed  by  order  of  plaintiffs'  atlomeij,  January 
13,1875." 

"(Signed)  BOBEBT  SWAIN,  Deputy  Sheriff 

The  objection  is  that  the  writ  was  returned  before  the  delays  therefor 
given  by  law  bad  expired. 

The  return  shows  that  the  defendant  was  absent  from  the  city,  and 
that  demand  had  been  made  on  every  one  within  the  reach  of  the  aherifT 
interested  in  the  judgment  for  satisfaction  thereof. 

This  rule  was  r^ularly  taken  by  the  pialutifls  and  notice  thereof  given 
to  the  defendant.  He  appeared  by  counsel  when  it  was  on  trial  and 
made  none  of  the  defenses  set  up  here.  He  does  not  show  in  what  he 
has  been  injured. 

Judgment  affirmed. 


SUPREME  CX)UBT  OF  LOUISIANA, 
HcCastle  vs.  Chane;. 


-jg  j<ii]l  CuLLBN  MgCastu:  va  J.  J.  B,  Chanei  kt  al. 


Bi  i:07| 


Tbe  United  St&tee  parted  wltb  their  title  t«  tba  land  In  oontroTf^rsy  when  the  se- 
lection thereof  WAS  made  by  the  Stnto  of  Lualaiana  in  lew,  under  the  act  o[  Oon- 
gnm  ot  the  twentieth  ol  May.  itus.  and  the  title  remained  in  tbe  State  until  It 
vas  vested  in  tbe  plaintiff.  Consequently,  no  title  ever  vestedin  Chansy.the 
defendant,  who  was  erroneously  patented  by  the  United  States:  but.  while  he 
oaQld  not  preeerlbe  asalnst  tbe  State  or  the  Dnited  States,  he  was  such  a  pos- 
sessor SB  to  be  entitled  to  require  the  plaintiff  either  to  reimburse  the  valne  ot 
the  materials  and  the  price  ot  irorkmaoshlp  in  maklncthe  improvements,  or  to 
celmbatseasameqa^  to  the  enhanced  valaeol  thesolL 

APPEAL  trom  the  Fifth  Judicial  District  Gouri^  pariah  ot  East  Baton 
Bouge.  Dewing,  J.  J.  0.  Fuqtta  and  W.  F.  Kfrjian,  for  plaintiff  and 
appellee.  Herron  &  Bird  and  J.  ir.  Burgess,  tor  defendants  and  appd- 
lanta. 

HowBix,  J.  This  Is  a  petitory  action  la  which  plaintiff  clalme  title  to 
a  oertcdn  tract  of  land  from  the  State  of  Louisiana  under  act  of  Con- 
gress of  the  twentieth  of  May,  1826,  by  virtue  of  which  act  the  State 
selected  the  said  land  in  May,  1856,and  issued  to  himapatentin  1873.  He 
asks  that  the  patent  issued  by  the  United  States  to  J.  J.  B.  Ghuiey  In 
June,  1860,  be  declared  null,  as  having  been  issued  iu  error,  and  that  he 
be  put  iu  possession.  The  defendants  In  possesion  claim  by  donation 
from  J.  3.  B.  Chaney,  to  whom  a  patent  was  issued  by  the  UnttedStatw; 
and,  in  case  of  eviction,  they  clum  the  value  of  their  improveuteats,  and 
call  In  their  warrantors.  Judgment  was  rendered  in  favor  of  plalDtiff, 
decreeing  him  the  ovmer  ol  the  laud,  annulling  defendants'  title,  allowing 
plaintiff  rent  from  October,  1873,  directing  him  to  be  put  in  possession, 
reserving  to  delendanta  the  right  to  remove  their  improvements,  and 
giving  them  Judgment  against  their  warrantors.  Tbe  defendants  and 
warrantors  appealed. 

It  is  clearly  shown  that  the  land  in  controversy  was  among  the  lands 
selected  by  the  State  in  1856  as  school  lands,  under  the  pro%'islon8  of  tbe 
above-cited  act  of  Congress,  and  that  the  patent  Issued  to  J.  J.  B.  Chaney 
by  the  United  States  in  1860  lor  several  different  tracts,  erroneously  in- 
cluded this  one ;  and  that  when  the  mistake  was  discovered,  the  proper 
officers  in  New  Orleans  were  instructed  to  procure  the  patent  from  Cha- 
ncy and  have  it  corrected.  The  United  States  parted  with  their  title 
when  the  selection  was  made  by  the  State  of  Louisiana,  in  1856,  and  tbe 
title  remained  in  the  State  until  it  was  vested  in  the  plaintiff.  Conse- 
quently, no  title  vested  In  Chaney,  the  patentee  ;  but,  we  think,  while  he 
could  not  prescribe  against  the  State  or  United  States,  he  was  such  a 
possessor  as  to  require  the  plaintiff  cither  to  reimburse  the  value  of  tht- 
materials  and  the  price  of  workmanship  in  making  the  improremeots,  or 
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to  reimburse  a  sum  equal  to  the  eahanced  ^'alue  of  the  soil,  under  the 
last  clause  of  artide  508,  B.  C.  G.  The  record  does  not  enable  us  to  fix 
flitber  the  value  of  such  materials  and  workmanship,  or  the  enhanced 
value  of  the  soil  resulting  from  the  Improvements.  The  case  must  be 
remanded  for  auoh  purpose.  The  rent  should  be  allowed  only  from  Judi- 
cial demand.    The  warrantors  have  urged  no  complaint  before  us. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  amended 
m  favor  of  Mis.  S.  A.  Hunt,  so  as  to  allow  rent  only  from  the  flfteeoth  of 
June,  1874,  and  to  annul  the  reservation  of  the  right  of  said  defendant 
to  remove  the  improvements.  It  is  further  ordered  that  this  case  be 
remanded  to  ascertain  the  value  of  the  material  and  workmansldp  in 
making  the  improvements  on  the  land  and  the  enhanced  value  of  the 
soil  resulting  therefrom,  and  that  plaintiff  be  required  to  make  his  choice 
whether  he  will  pay  the  value  of  such  materials  and  workmanship,  or  the 
enhanced  value  of  the  soil.    Costs  of  appeal  to  be  paid  by  appellee. 


McTUAi.  Natiokai.  Bank  of  New  Obleans  vs.  A.  MiLTENBERaER  &  Go. 

ET  AL. 

TfasiudKeavuoeildentlrerred  In  dlsmlsslDir,  ns  showliuc  DO  onuae  ol  acTlon.tho 
interventinn  and  third  opposition  in  which  the  interveoor  allegad  she  had  the 
flnt  nortitaiie  on  thn  iiroporty  seized  br  plalctilT.  prayintc  th&t  her  mortKage- 
debt  be  reoaRiiii»d.  nnd  that  the  same  bn  PHld  by  prefnrPDco  out  of  the  proceeds 
ot  the  sale,  and  that  the  Bberlfl  be  directed  to  retalo  the  proceeds  of  the  sale 
subject  to  Che  Further  order  o(  the  court.    The  case  must  be  remantled. 

APPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.     Saucier,  J. 
T.  H.  Kennedy  <£  CtdajK-lla,  for  plaintiff  and  appellee.    E.  D.  White, 
for  Intsrvenor  and  appellant 

LcDBLiNQ,  C.  J.  The  plaintiff,  having  obt^ned  an  order  of  seizure  and 
gale  against  certain  real  eetate  of  the  defendants,  mortgaged  to  pay  a 
debt  of  the  plaintiff,  had  caused  the  same  to  bo  seized  and  advertised 
for  Bale,  when  Mrs.  C.  Nott,  wife  of  O.  Miltenberger,  filed  her  petition 
ol  intervention  and  tliird  oppositioD,  in  which  she  allt^fed  she  had  the 
flrst  mortgage  on  the  property  seized,  to  secure  the  payment  of  ten  thou- 
sand dollars  and  interest,  and  she  prayed  that  her  mortgage  and  debt  be 
recognized  and  that  the  same  be  p^d  by  preference  out  of  the  proceeds 
of  the  sale,  and  tbat  the  sheriff  be  directed  to  retain  the  proceeds  of  the 
s^,  subject  to  the  further  order  of  the  court  The  seiziDg  creditor  then 
Sled  an  exception  that  the  petition  of  Intervention  and  third  opposition 
showed  no  cause  of  action.  This  exception  was  maintained  and  the  third 
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oppoflitioD  was  dismissed.  This  was  maaifesUy  wrong.  The  third  per- 
son alleged  that  she  had  the  first  mortgage  on  the  property,  whi<di  enti- 
tled her  to  be  p^d  by  preference  out  of  the  prooeeds  of  the  sale  of  tiie 
property.    The  proceeding  is  authorized  by  artlclee  885, 806, 401,  C.  P. 

It  is  therefore  ordered  that  the  Judgment  of  the  lower  ooart  be  re- 
versed,and  that  the  exception  be  overruled  and  the  case  be  remanded  to 
the  court  n  qaa  to  be  proceeded  with  according  to  law.  It  is  further 
ordered  that  appellee  pay  costs  of  appeaL 


No.  6246. 
City  of  New  Origans  vs.  Oeoboe  W.  Dunbar  &  Sok. 

The  declelona  of  this  court  seem  to  have  been  that  the  artielae  ot  the  State  conatita- 
tlon  contain  nothing  Inconsistent  with  the  law  eiemptinK  home  mMiafMtare* 
trom  municipal  lloenses. 

It  has  been  decided  that  the  Kenenl  laws  exemptlns  from  UcenBe-Uuc  persoDS  en- 
KBoed  In  snlllDK  articles  ot  their  own  manufacture  maoutaotured  wtthin  Uie 
State,  were  not  repealed  or  modified  b;  tlie  charter  ot  the  citi'  ot  New  Olleaas 
enaoted  In  1870. 

Bat  It  Is  oorrectlT  contended  by  the  counsel  tor  the  cltr.  that  Binoe  tliat  declalon  was 
rendered,  a  law  was  enacted  which  repeals  the  exemption  ot  mannfaotarers 
from  the  payment  ot  licenses  so  tar  aa  relates  to  the  cltr  of  New  Orleans,  to  wit: 
the  sixteenth  section  ot  act  No.  13  of  the  acts  of  U7l.  approved  the  twenty-vlith 
ot  April.  1BT3.  The  objection  that  this  act  is  unooDstltDtional  beoaiiM  it  is  not 
sufflclently  explicit  in  its  purposes  as  expressed  in  the  title.  Is  not  well  tounded. 

APPEAIi  from  the  Superior  District  Court,  parish  of  Orleans.  .Hotr- 
Idns,  J.  Samuel  P.  BlaiK,  ABsistont  City  Attorney,  for  pltintiff  and 
appelant.    Breauo!,  F6nner  di  nail,  for  defendants  and  appellees. 

TAuurBRBO,  J.  The  defendants  are  sued  for  a  lloense-tax  on  a  manu- 
huituring  establishment  They  answer  that  they  are  exempted  from  tbe 
payment  of  a  llCMiae  under  a  general  law  of  the  State  which  exwnpts 
the  trade  in  home-manufactured  commodities  from  the  payment  of 
lioHise.  They  allege  that  their  trade  or  bualness  is  exduslTely  confined 
to  Beillng  articlee  of  their  own  manufacture  manufactured  in  the  State. 
There  is  no  issue  as  to  the  character  of  the  defendants'  busiaess. 

The  question  as  to  the  application  of  the  general  laws  of  the  State  ex- 
empting the  trade  or  business  in  domestio  manufactures  from  iioHise-tax 
to  the  dty  of  New  Orleans,  has  frequently  been  before  this  court  for  oon- 
sideratloa  The  dedsioos  seem  to  have  been  that  the  charters  and  arti- 
cles of  the  constitution  cont^n  nothing  inoonsiatent  with  the  law  ex- 
empting home  manufacturers  from  munidpat  licenses.  The  case  of  Ho- 
nold  TB.  the  City  of  New  Orleans,  23  An.  726,  dedded  that  the  general 
laws  exempting  front  license-tax  persons  engaged  in  selling  arUdee  of 
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their  own  ntanubctuFe  BUDufactured  wHhln  the  Btate  were  not  repealed 
01  modified  by  the  obartMr  of  the  city  of  New  Orleoue  enacted  in  1870. 
Tbo  ease  of  the  City  ot  New  Orieona  vb.  C.  Luaae  and  B.  Bulmao  waa 
referred  to  and  the  opinion  there  rendered  was  re-afBrmed  in  Hooold's 
ease.  In  the  caae  against  Lusso  and  Rulman,  decided  in  1669,  the  court 
found  nothing  In  the  oonstituUons  of  1864  and  1666  InooDsietcot  with  the 
power  of  ibe  Legtelature  to  exempt  peraone  from  a  lioenee-tux:  The 
case  of  Honold  vs.  the  City  of  New  Orleans  waa  dedded  In  November, 
1B71.  It  is  now  contended  by  the  counsel  for  the  dty  that,  sinoe  that  de- 
dskni  was  rendered,  a  law  has  been  enacted  whtoh  repeals  the  exemption 
of  manufaoturere  from  the  payment  of  licenses  so  far  as  relates  to  the 
dty.  He  invc^ee  the  provisions  of  the  nxteenth  sectioa  ot  act  No.  73  at 
the  acts  of  1873,  which  was  approved  on  the  twenty-^tb  of  April,  1872. 
The  aliteenUi  section  of  that  act  provides  that  "  no  provision  in  any 
general  law  of  the  State  limiting  the  power  of  taxation  by  the  several 
etike,  towns,  parishes,  and  other  corporations  shall  be  held  to  apply  to 
any  of  the  taxes  of  the  dty  of  New  Orleans  herein  or  otherwise  specially 
Mithorized  to  be  levied."  He  holds  that,  after  this  act  of  twenty-sixth  of 
^)TiI,  1673,  went  Into  force,  manufacturers  olaltning  exemption  from  mu- 
nldpal  Ucoise-taxes  under  the  general  laws  can  no  longer  avoid  the  pay- 
UKOt  of  such  tax  to  the  dty  of  New  Orleans.  In  the  cose  of  the  City  of  New 
Orieaos  vs.  the  Qlohe  Uuttial  Lite  Insurance  Co.,  decided  in  the  early 
part  of  the  present  term  {Opinion  Book,  No.  44,  p.  609),  the  company  waa 
hdd  liable  to  pay  a  lloensertax  of  three  hundred  dollars  imposed  by  the 
dty,  althongh  on  the  part  of  the  company  it  was  held  that  by  section 
'  three  of  the  act  Na  42  of  March  3, 1871,  paragraph  fifteen,  and  also  by 
section  six  of  the  eame  act,  the  company  was  exempted  from  paying  any 
asecsBment  throughout  the  State  other  than  that  Imposed  by  the  said 
ad,  and  therefore  payment  of  the  three-hundred -dollar  lioense-tax  could 
Dot  be  required  from  the  company.  The  last  act  under  which  the  insur- 
ance company  claimed  exemption  is  the  act, providing  a  general  revenue 
bn  the  State,  approved  March  8, 1872.  But  the  sixteenth  section  of  a 
later  ai^  that  of  April  2, 1872,  (numbered  73)  hereinbefore  quoted,  was 
RHistnied  by  t^e  court  to  repeal  the  sections  and  olausee  of  the  previous 
ads  under  which  the  iosurancfl  company  claimed  exemption,  and  judg- 
meat  was  rendered  sg^st  the  defendant  On  the  same  ground  and  for 
the  same  reason  we  conclude  that  the  defendants  in  the  case  at  bar  must 
be  held  liable  to  pay  the  license-tax  required  from  them  by  the  plaintiff. 
But  on  the  part  of  the  counsel  for  defendants  it  is  argued  that  if  by 
aectkin  sixteen  ot  the  act  of  second  of  April,  1872,  it  was  intended  by  the 
Legislature  to  repeal  the  acts  relating  to  exemption  from  taxes  on  manu- 
factures in  the  State,  so  far  oa  relates  to  the  dty  of  New  Orleans,  still 
that  secdoD  sixteen  of  that  act  is  null  and  inoperatiTe,  as  the  purpose  of 
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that  seotion  1b  not  expressed  in  the  title  of  the  acL  ConetltutioD,  art  — . 
We  think  the  title  of  the  act  does  explidUy  express  its  purpoeea. 
It  is  "  an  act  to  authorize  the  city  of  New  Orleans  to  levy  a  police  tax;  to 
regulate  the  levies  of  taxes,"  etc 

It  ia  therefore  ordered  that  the  judgment  appealed  from  be  annulled 
and  reversed,  that  tne  injunction  sued  out  lu  this  case  by  the  plAintilT 
enjoining  and  restraining  the  defendanta  from  carrying  on  the  calling, 
business,  or  trade  of  wholesale  merchants  until  thoj  shall  have  paid  tlie 
license-tax  claimed  by  plaintiff  ^th  all  costs  and  charges  for  the  recov- 
ery thereof,  be  perpetuated;  that  the  city  of  New  Orleans  recover  btm 
the  defendants  two  hundred  dollars  for  license-tax,  as  daimed  b  tite 
petition,  with  five  i  er  cent  Interest  thereon  from  the  first  day  of  tiaitii, 
1S75,  until  p^d,  witii  lien  and  privilege  according  to  law;  the  defendants 
to  pay  costs  in  both  courts. 


State  of  Louibiaka  ex  bel.  Edwa&d  Hoixandkb  bt  al.  vs.  Judoe  csr  rst 

FOUBTH  DlBTBICT  COURT,  PARISH  OF  OBLEASS. 

The  Kronnds  ot  refusal  ahowD  by  the  jadse  a  giio  avoly  to  the  merits  on  tbe  appeal. 

except  aa  to  the  nmouat  lavoWed  and  the  rlirht  to  anpral  from  s  judsmoat  carrr- 

InKlntoeflect  a  tBx-ooUootor'e  sale,  as  the  revenues  of  the  KoverDmant  miat  b« 

oolleuted. 
The  record  aboira  that  the  amonnt  Involved  ext^eede  five  hundred  doilare.  aad.  the 

judgment  being  a  Hnal  one  S8  to  the  laauas  raised,  the  relators  hare  a  ilcht  to 

appeal  from  It. 
The  court  Is  not  Hwaro  of  any  law  or  prloptpla  of  law  which  takes  easee  In  regard 

to  State  taxes  out  ot  the  rule  uppli cable  lo  appeals  aa  eatabllahed  brtheeonstf- 

tutlon. 

APPLICATION  for  a  mandamus  against  the  judge  of  the  Fourth  Dto- 
trlct  Court,  parish  of  Orleans.    McEnery,  Ellii  &  EUia,  for  relators. 
Judge  Lynch,  respondent,  in  propnd  persotUL 

Howell,  J.  The  relators  were  defendMits  in  a  rule  taken  against  them 
by  Joseph  Blllgery  as  purchaser,  to  be  put  in  poBBesrfon  of  property 
which  he  claimed  to  have  purchased  at  a  tax-sale  for  State  taxes,  and 
applied  tor  a  suspensive  appeal  from  the  judgment  making  sidd  rule 
absolute.  The  judge  a  q\w  refused  to  grant  the  appeal,  and  this  pro- 
ceeding was  taken  to  compel  him  to  allow  the  said  appeal  The  (^unda 
of  refusal  shown  by  the  judge  apply  to  the  merits  on  the  appeal,  except 
as  to  the  amount  involved  and  the  right  to  appeal  from  a  judgment 
carrying  into  effect  a  tax-collector's  asie,  as  the  revenues  of  the  govern- 
ment must  be  collected. 
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We  are  satJefled  from  the  record  before  as  that  the  amount  InTolved 
exceeds  five  hundred  dollars,  and,  the  Judgment  being  a  final  one  as  to 
ttte  iasuea  r^aad,  the  relators  have  a  right  to  i^peal  from  It 

We  are  not  aware  of  any  law  or  principle  of  law  wtiioh  takes  oases  in 
ngard  to  State  taxes  out  ot  the  rule  applicable  to  appeals  as  established 
bj  the  constitution. 

It  is  therefore  ordered  that  the  writ  of  mandamus  herein  be  made 
pereroptoiy,  and  that  tbe  judge  a  qtto  be  ordered  to  grant  the  appeal 
uked  tor  upon  appellants  giving  bond  oooordlng  to  law. 


Fredekicb  Faibthorme  vs.  S.  H.  Davh,  Sr. 

In  this  petitorr  actiooto  reooTBr  b  lot  of  frrouQd  In  the  cltr  ot  Mew  Orleans  plain- 
tiff rellee  on  a  record  In  the  eonverance  offloe  of  an  aereement  to  sell.  b)r  Flelohor 
Coyle.  U>  one  Um.  Howbrar,  under  whom  he  claims  as  purchaser,  and  who  ac- 
qnlred  the  lot  under  private  signature  from  Coyle.  who  bad  notallenatSd  tho 
same  prior  to  the  sale  to  plaintiff. 

Tbii  Inetniment  is  not  proven  to  have  been  executed  by  Coyle.  as  required  br  arti- 
cle sags.  BevlBed  Civil  Code.  The  reslstry  therefore  of  the  agreement  in  this 
eta«  does  not  make  proof  ot  its  execution  by  the  Mrtlea.  and  has  no  effect  ^ainet 
tlie  detendant.  acainat  whose  good  taith  noth ins  appears. 

iPPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.  Cidlam,  J. 
Eomor  £  Benedld,  for  plaintiff  and  appellant.  Clarke,  Bayne  tC 
Bemhaw,  for  defendant  and  appellee. 

Howell,  J.  This  is  a  petitory  action  to  recover  a  lot  of  ground  in  the 
city  of  New  Orleans  which  plaintiff  alleges  he  purchased  from  Mrs. 
Sarah  Adams  Mowbray  on  third  December,  1872,  by  act  before  a  Louis- 
iana  commissioner  hi  Philadelphia,  Pa.,  duly  recorded  here.  He  further 
alleges  that  his  vendor  acquired  said  property  from  Fletcher  Coyle  by 
act  under  private  signature,  dat«d  twenty-sixth  November,  1859.  and 
duly  recorded  in  the  conveyance  office  in  New  Orleans  on  fourteenth 
Varch,  1860,  and  had  not  alienated  the  aame  prior  to  the  sale  to  plain- 
tiff; and  that  Coyle  acquired  from  E.  A.  Johnson  by  act  before  P.  La- 
coste,  notary,  on  said  twenty-sixth  November,  1869. 

The  defense  is  the  prescription  of  tMi  years  and  title  by  mesne  oon- 
veyanoe  from  said  Fletcher  Coyle  on  tenth  April,  1861,  who  acquired 
tram  E.  A.  Johnson. 

Judgment  was  rendered  In  favor  of  defendant,  and  pMntiff  appealed. 

The  private  act  from  F.  Ooyle  to  Sarah  Adams  [now  Mowbray)  has 
not  be»i  produced  or  accounted  tor;  but  pl^ntiff  reUes  on  a  record  in 
the  conveyance  office  ot  an  agreement  ot  Coyle  to  sell  to  her.    This 
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InBtrument  is  not  proven  to  have  been  executed  by  Coyle,  as  required  b; 
arUcte  2253,  B.  C.  C,  vhlch  reads: 

"  The  record  ol  an  act  under  private  signature,  purporting  to  be  a 
sale  or  exchange  of  real  property,  shall  not  have  effeot  against  (n«dh(HS 
or  bona  fide  purohasers,  unless  previous  to  its  being  recorded  it  was  m- 
knowledged  by  the  party  or  proved  by  the  oath  of  one  of  the  sub- 
soribing  witnesses,  and  the  certificate  of  such  Bcknowledgm«it  be  rigned 
by  the  parish  recorder,  a  notary,  or  a  justice  of  the  peaoe,  and  recorded 
with  the  Instrument"  The  registry  therefore  <rf  the  agreement  in  tldi 
case  doe«  not  make  proof  of  its  execution  by  the  poities,  and  baa  no 
effeot  ag^nst  the  defendant,  ag^nst  whoso  good  faith  nothing  appcen. 
See  14  An.  699,  797 ;  4  N.  ti.  356.  It  follows  that  plaintifr  has  not  shown  4 
title  in  his  author,  Sarah  Adams,  which  can  defeat  that  of  defendant 
from  the  ptuty  from  whom  it  is  alleged  Sarah  Adams  also  acquired 

Judgment  affirmed. 


State  of  Louisuna  ts.  E.  Sooth. 

Delendant  took  a  role  to  show  cause  why  the  IniUDctlon  taken  ncalnst  him  nbonld 
not  ba  BKt  aside.  The  jud««dlanilBBed  the  rule,  and  aonelderlnKthattbRmlewiii 
an  aDBwer.  made  the  injunction  pfln>atual.  This  was  an  error.  The  rale  did  lol 

put  tbo  matteni  In  contest  hetween  the  plaintiff  and  deCcndaot  at  lasue.  sjid  the 
defoildant.  utter  the  rnle  was  dlscharRed,  had  a  rlsht  to  file  bis  answer.  Thr 
case  is  remanded  to  slve  defendant  an  opDortunlty  of  aaswerlns. 

APPEAIi  from  the  Superior  Dbtrict  Court,  parish  of  Orleans.  Bas- 
king, 3.  A.  P.  Jteld,  Attorney  Oenerol,  and  B.  C.  Dibble,  tor  plaJntltT 
and  appellee.  A.  VoorJdeg,  A.  J.  LewU,  and  Julieti  Michel,  for  defendant 
and  appellant. 

MoBOAK,  J.  An  injunctioii  issued  against  the  defendant,  prohflHtiiig 
him  from  c&nylng  on  hla  business,  because  it  was  oUeged  that  he  had  not 
paid  his  license.  He  took  a  rule  to  show  cause  why  the  Injunction 
should  not  be  set  aside.  The  judge  dismissed  the  rule,  and,  consider- 
ing ttiat  the  rule  was  an  answer,  made  the  injunction  perpetual  in  this 
we  think  there  was  error.  The  rule  did  not  put  the  matters  in  interest 
between  plaintiff  and  defendant  at  issue,  and  the  defendant,  after  the 
rule  was  discharged,  had  a  right  to  file  his  answer.  We  think  the  caw 
should  be  remanded  to  give  the  defendant  an  opportunity  of  answering. 

It  Is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment  ol 
the  district  court  be  avoided,  anoulied,  and  reversed,  and  that  tlie  mse 
be  remanded  to  be  proceeded  in  according  to  law. 
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No.  6068. 
HowABO  &  Fke8to!i  vb.  the  HissiBsiFPt  Yaixei  Bank  of  Vicksbubg. 

This  la  a  salt  by  sttftchmeDt  ot  tho  property  of  the  deteodsate  eltusted  in  New  Or- 
lesDS.  the  obieot  ot  tbo  «ult  beins  to  recover  from  the  Tnllev  Bank  the  unount  ol 
various  drafts  drBWD  upon  the  plslntlffe  by  one  ot  their  own  cnHtomerB  In  the  par- 
ish ol  Modlsoa  Id  this  State,  which  drafts  were  oashed  at  Tloksbnnc  br  Che  Valler 
Bank  and  forwarded  by  Ihnt  bank  to  New  Orleana  for  collection,  which  plalntltte 
paid,  and  which  tamed  out  to  be  Toriced  uid  passed  oft  to  the  Valley  Bank  that 
disoouated  them.  The  queetloD  Is  whloh  ot  these  parties  shall  bear  the  loss 
arlslDK  from  the  perpetration  ot  this  fotvery. 

The  drawee  ot  a  bill  Is  preaunied  to  have  Abetter  kaowled«re  ot  the  siKnature  ot  the 
drawer  than  the  holder.  It  Is  lor  him  to  rely  on  his  own  knowledire  and  means 
ot  information  on  the  snttiect.  and  not  apon  presumpUona  arlslur  from  the 
opinions  ot  others.  In  this  case  the  plalntllla  had  In  their  posaeealon  at  the 
time  these  torKCd  drafts  were  accepted  and  paid  a  aamber  of  other  drafts  of 
Cltz  drawn  upon  them  which  they  knew  to  be  genuine.  They  had  the  means  of 
eompartns  the  senulne  slicnatures  of  their  correspondent  with  tbe  lomed  sls- 
naturee,  as  well  aa  .various  other  meani  of  determlnlnK  thecharsBter  of  the 
spnrloue  bills.  Tbe  last  two  ol  the  series  ot  the  fonred  bills  It  appears  they  did 
relase.  but  subee<iueatly  paid  them.  Under  these  olroumstanoesthe  loss  should 
tall  rather  upon  the  plalntltb  than  upon  the  defendants. 

i  PPEAL  from  the  ruth  District  Court,  pariah  of  Orleans.  Culhm,  J. 
A.  J.  W.  Th</maa,  for  plalntifb  and  appelleea.  Frank  L.  Bichardson,  for 
■defendante  and  appetlants. 

TujATEKBO,  J.  The  plaintifb,  merchants  of  New  Orleans,  bring  suit 
against  tbe  Mississippi  Valley  Bank  ot  Viclcsburg,  In  the  State  of  MSsals- 
dppi  by  attachment  of  the  property  of  the  defendants  situated  in  New 
Orieans,  the  object  ot  the  suit  t>eing  to  recover  from  the  Valley  Bank  the 
amount  of  various  drafts  drawn  upon  the  plointilK  by  one  of  their  cus- 
tomers reading  in  the  parish  of  Hadiaon  in  tlUs  State,  which  drafts  were 
cashed  at  Vicluburg  by  the  VaUey  Banlc  and  forwarded  by  that  bank  to 
New  Orleans  for  collection,  which  plaintiftB  paid,and  wtilcb  it  turned  out 
were  forged  and  passed  off  to  the  Valley  Bank  that  discounted  them. 
The  defendants  filed  a  geaerai  denial,  and  alle^  there  was  gross  caie- 
lessness  in  the  plaintitb  in  not  knowing  the  signature  of  their  customer, 
and  paying  forged  drafts  upon  themselvee,  thereby  misleading  the  bank 
which  took  the  drafts  In  tbe  usual  course  ot  business  in  good  faith  and 
for  a  valuable  consideration.  There  was  judgment  in  favor  of  the  plain- 
tiff, and  the  defeudants  have  appealed. 

The  facts  seem  to  be  that  a  planter  of  largo  business  and  credit,  resid- 
ing in  the  parish  of  Madison,  Iiouisiona,  at  no  groat  distance  from 
Vicksbuig,  named  Ultz,  was  in  the  habit,  tor  the  purpose  of  his  planta- 
tion business  and  engagements,  of  drawing  drafts  on  the  plaintifb,  his 
factors,  in  New  Orleans,  and  his  drafts  were  promptly  paid  when  pre- 
sented. These  drafts  were  in  general  tor  sums  less  than  five  hundred 
dollars;  few  of  th^n  as  large  as  four  hundred  dollars;  some  ot  them  tor 
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about  one  hundred  dollars;  (utd  others  for  lees  than  that  amount  The^ 
were  drawn  payable  to  his  owu  order,  indorsed  by  him,  and  for  the  most 
pari  discounted  by  the  Vtdley  Bank  at  Vioksborg.  Seven  drafts  ot  ttiie 
character,  which  proved  to  be  toi^iiee,  amounting  to  S1666,  were  die- 
counted  by  the  Valley  Bank  and  forwarded  by  the  bank  to  New  OricBiia 
for  collection,  and  they  were  paid  by  the  drawees  on  presentation.  Ttie 
question  is  which  of  these  parties  shall  bear  the  loss  arising  from  the 
perpetration  of  this  foi^ry.  The  plaintifls  uid  def^dants  mutually 
charge  against  eaoh  other  gross  negligence  and  careleesnesa,  by  which 
each  complains  they  were  misled  in  these  operations.  The  defendants 
contend  that  the  plaintifb  were  twund  to  know  the  signature  lA  th«r 
customer,  and  that  It  was  their  business  to  scrutiaize  the  drafts  when 
presented,  and  to  reject  them  as  spurious.  The  plaintifts  say  that  apon 
the  face  of  these  instruments  it  appears  defendants  took  them  on  the 
indorsement  of  the  drawer,  when  in  reality  they  took  them  from  un- 
known holders  without  requiring  their  indorsements.  That  when  pre- 
sented to  plaintJfliB  they  were  thrown  off  their  guard  by  the  natural 
Infer^ice  that  the  bank  bad  taken  the  drafts  directly  from  Ultz 
himself,  and  that  they  were  not  required  to  eserdse  strict  vigilance 
in  regard  to  the  genuineness  of  the  instruments  under  the  circum- 
stances of  the  case.  These  seven  drafts  were  drawn  at  short  in- 
tervals between  the  fourteenth  and  twenty-eighth  of  February,  1874. 
They  were  promptly  forwarded  for  ootlection,  and  paid  on  presentatioa 
iThe  continuous  act  of  plaintiflfe  in  accepting  and  paying  these  drafts 
was  calculated  to  induce  the  defendants  to  suppose  that  the  plaintifb 
knew  them  to  be  genuine.  The  plaintiffe,  on  the  other  hand,  seem  to  have 
rdied  upon  the  presumption  that  the  defendants  knew  the  drawer  and 
•liscounted  these  drafts  for  him,  and  received  them  directly  from  him. 
The  position  relied  upon  on  the  part  of  the  plaintiffs  seems  to  be  that 
the  indorsement  of  the  holder  recognizes  the  signature  of  the  payee,  on 
the  authority  of  Story  on  Promissory  Notes,  pages  from  135  to  180.  On 
ttbe  part  of  the  defendants,  the  issue  before  the  coiut  is  held  simply  to 
be  whether  or  not  the  payment  of  the  first  of  this  series  of  drafte  did 
not  cause  the  defendants  to  discount  the  six  others  presents  at  short 
intervals  and  paid  by  the  drawees.  The  facts  of  this  case  seem  to  be 
materially  different  from  those  in  MoCall  vs.  Coming,  3  An.  414.  There 
the  court  said  that "  it  is  an  important  feEture  in  this  case  that  the  hold- 
ers were  not  induced  to  take  the  bill  by  any  acta  of  the  plaintifls,"  ete. 

The  drawee  of  a  bill  Is  presumed  to  have  a  better  knowledge  of  the 
signature  of  the  drawer  than  the  holder.  It  is  for  him  to  rely  upon  his 
own  knowledge  and  means  of  Informatiou  on  the  subject,  and  not  upon 
preeumpUons  arising  from  the  opinions  of  others.  In  tiiis  case  the 
I  plahitifb,  it  is  shown,  had  In  their  possession  at  the  time  these  forged 
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dnfts  were  ocwepted  and  paid  a  number  of  other  drafts  ol  Ultz,  drawn  I 
upon  tiwm,  which  tiiey  knew  to  be  genuine.  They  had  the  meana  ol! 
comparing  the  genuine  signatures  ot  their  correspondent  with  the  foiged  I 
signatnres,  as  well  as  various  other  means  of  det«rtuining  the  character/ 
of  the  spurious  bilis.  The  last  two  of  the  series  of  the  forged  bilis,  it 
appears,  they  did  refuse,  but  subsequently  paid  them.  We  are  induced 
to  conclude  upon  the  whole  that  t)ie  loss  should  fall  rather  upon  the 
plaiDtlfle  than  upon  the  defendants,  and  that  the  judgment  of  the  lower 
ooorttihould  bo  reversed. 

It  ie  therefore  ordered  that  the  judgment  of  the  district  court  be  an- 
Dulied,  avoided,  and  reversed.  It  ie  further  ordered  that  there  be  judg- 
ffleot  in  favor  of  the  defendants,  with  costs  in  both  courts. 


Jui.Es  Gbappi'is  vh.  Bobbrt  L.  Psestok. 

The  coart  below  Coand  that  the  roijulred  Dotlcc  oF  tho  gra.aUD«  of  thr  onltr  i)t  boIz- 
ur«  nnd  sale  had  not  been  giwn  <o  tbe  durDndant.  and  thercfuro  porcHtuated  tho 
Iniunctloa  takea  by  ilefoDdant  with' fifty  doUare  dama^m  as  attoroey'B  teea. 
Defcadant  apiicalcd  In  order  to  faaic  the  damaftes  Inureasod.  The  judKC  i>  gun 
errvl  in  allowiDg  aa\d  damacreB. 

It  <s  oDly  where  an  injunction  is  dlssolyed  that  the  Blotnte  allows  Bueh  damMtee  to 
bo  Imposed.  Appellant  was  notontitled  totbe  fIRy  dollnredaniH«eB  allowed  by 
tfaejudfto.  but,  aa  appellee  baa  not  joined  in  ttio  appeal  prnyinsaD  amendmeDt 
in  this  ri'Kurd.  tho  doi>roo  ean  not  be  chaoKBd. 

APPEAL  from  tho  Fifteenth  Judicial  Diatrirt  Court,  iiarish  of  La- 
fourche. Beall'ie,  3.  Arthur  F.  &  Clay  KnMoch,  for  plaintiff  and 
appellee.    E.  II'.  Blake,  for  defendant  and  appellant. 

WrLV,  J.  Defendant  enjoined  the  executory  proeesa  sued  out  against 
him  on  the  grotmd  that  the  sherMT  had  seized  and  was  about  to  sell  his 
property  without  having  given  him  notice  of  the  gntDting  of  the  order  of 
seiiute  and  sole,  and  he  also  prayed  for  one  hundred  and  twenty-five 
dollars  damages  as  attorney's  fees.  The  court  found  that  the  required 
QOtJoe  of  the  granting  of  the  order  of  s^ure  and  sale  had  not  been 
given  to  defendant,  and  therefore  it  perpetuated  the  injunction  with  fifty 
Jollars  damages  as  attorney's  fees.  From  this  judgment  B.  L.  Preston 
appealed.  The  case  was  submitted  without  argument,  and  no  brieb 
have  been  filed  by  either  party. 

The  evident  object  of  appellant  is  to  have  the  damages  increased  to 
one  hundred  and  twenty-five  dollars,  the  amount  prayed  for  in  the  peti- 
tion for  injunction.    The  only  error  we  find  in  tho  case  is  tho  error  the 
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judge  committed  in  allowing  any  damagw  as  attomeT-'a  fees.  It  is  onl^ 
where  on  injuQction  is  dissolved  that  the  statute  allows  sneta  dniaagGS  to 
be  imposed.  Appellant  was  nut  entitled  to  the  fifty  dollars  damages 
allowed  by  the  judge,  butas  appellee  has  not  joined  in  the  appeal  pray- 
ing an  amendment  in  this  regard  the  decree  can  not  be  changed. 

It  is  therefore  ordered  tliat  the  judgment  be  affirmed.    It  ia  further   - 
ordered  that  appellant  pay  costs  of  the  appeal. 


No.  4731. 
HoBTEB,  Peteksos  &  Fennkr  va.  Mebchants"  Mitcai,  Issurasce  Com- 


PlKlotilh  had  n  Ktncrnl  pollRy  nitli  tliR  ilefundftDt.  It  le  ursed  thnl.  because  the  vn- 
eel  on  irlilch  was  plnintllTa'  mL'rchondise  waa  paat  due  And  the  luanrance  ira» 
eSei^ted  about  lialf-paat  elelit  o'clock  n.  m..anii  the  Indorsement  wsa  made  tnr 
the  book-keeper  of  the  marine  clerk  of  the  company,  and  becnuse  the  president 
of  the  oompauy  wrote  to  the  plaintilTH  to  nptlFy  them  that  the  company  decllDeil 
the  aald  risk,  the  contract  was  no  eontraot.    This  enn  not  be  aseentod  lo. 

The  plaintiffs  had  a  rltiht  to  present  themaelveB  at  the-  company's  olTlce  whenever 
It  was  open  kndio  presume  that  the  empInyceB  fii  asld  ofDce  were  authorized  tu 
transact  the  business  which  they  undertook  to  perform.  Whether  the  company 
would  take  risks  onvesselspastdueor  not  was  a  (lueetlon  within  the  discretion  af 
the  company.  There  Is  no  proof  that  plBlDtitrn  bad  knowledce  that  any  accident 
had  befallen  the  Bteanier  when  they  applied  to  hnye  the  Insurance  effected. 

APPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.  Ciilkim,  3. 
Qibson  (£  Auslin,  for  plaintifR^  and  appellants.  A.  d'  TT.  Voorhie^,  for 
defendant  and  appellee. 

LuDELiNO,  C.  J.  The  plaiutiflk  sue  defendant  for  S745,  the  value  of 
certain  goods  or  merchandise  insured  by  defendant,  which  were  lost 
while  on  board  the  steamer  "  Victor,"  from  the  perils  insured  against 

The  defendant  alleges  tliat  there  was  no  contract  of  insurance  in  re- 
gard to  the  said  goods;  tliat  the  Victor  was  past  duo  and  news  of  her 
loss  had  reached  the  city  wlien  the  plaintiCb  sent  their  clerk  to  effect  the 
iosuraiice,  before  businees  hours,  and  in  the  absence  of  the  officers  hav- 
ing charge  of  the  business  department,  who  procured  an  employee  of  de- 
fendant to  make  the  indorsement,  etc.;  that  afterward  the  president 
ootifled  plaintifb  that  the  risk  could  not  be  taken. 

The  evidence  shows  that  plaintiffs  hod  a  general  policy  with  the  de- 
fendant; that  on  Saturday  evening  plaintiffs  received  bills  of  lading  for 
the  goods  on  the  Victor,  and  early  Monday  morning  their  clerk  went  to 
the  insunmce  office  and  presented  the  said  policy  at  the  marine  clerk's 
djSfik,  and  that  a  clerk  or  employee  of  the  company  "wrote  up  theio- 
dorsement  in  their  policy-book;"  that  some  time  during  that  day  the 
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preddentotl  the  company  wrote  to  notify  the  pb^ntUta  that  the  company 
deolined  the  said  risk,  etc.  It  Is  urged  that,  because  the  veeeel  was  past 
due,  and  the  inenrance  was  effected  at  about  half-past  ei^t  o'clock  a. 
m.,  and  the  indoraement  was  made  by  the  book-keeper  ot  the  marine 
d«-k  of  the  company,  the  contract  was  no  contract  To  this  we  can  not 
assent  The  plainttfb  had  a  right  to  pres^it  themselves  at  the  com- 
pany's office  TChonerer  it  was  open,  and  to  presume  that  the  employees 
in  said  ofHoe  were  authorized  to  transact  the  business  which  they  under- 
took to  perform.  Whether  the  company  would  takerislcs  on  vessels  past 
due  or  not,  was  a  question  within  the  discretion  of  the  company.  There 
is  no  proof  that  plaintifb  had  knowledge  that  any  accident  had  befallen 
tiie  steamer  when  they  applied  to  have  the  insurance  effected. 

It  is  therefore  ordered  that  the  judgment  of  the  lower  court  be  re- 
versed, and  that  there  be  judgment  in  favor  ot  the  plalntifb  and  against 
defendant  for  seven  hundred  and  forty-five  dollars,  with  legal  Interest 
from  judicial  demand,  and  costs. 

Hehenring  refused. 


Wheeless  &  Prah  vh.  F.  M.  Fisk. 

The  discharge  (t ranted  by  tho  bankrupt  i»urt  to  the  detendant  will  (>rote(4  him  from 
lurther  reepouslbilitr  to  plaintiffs,  but  It  can  not  avail  to  dlamles  tho  appeal. 
Tho  plaintiffs  bave  the  rigbt  to  make  the  surety  on  the  suspensive  appeal  bond 
linblc.  In  cans  It  should  be  doterroined  that  the  judicment  Bpi>eBled  from  is  oor- 

ffbare  a  State  eourt  haa  obtained  lawful  jurl-dictlon  o(  the  partita  and  the  subieot- 
mattec.thnt  jurisdictinn  eoiittnues  as  long  as  tho  amount  ducts  in  dispute  or 
remains  unascertained. 

The  trial  by  jury  iu  the  ease  was  properly  refused,  It  beiuK  the  settled  praetico  of 
tho  court  tielon'  to  reluse  applicntlon  for  a  jury  after  the  cnsebas  beeo  once  Ilxeil 
and  continued  by  preteienec.  The  ca»e  hayintr  been  set  doim  lor  trial,  the  ar- 
plication  for  a  jury  iras  too  late. 

Ihe  defense  based  upon  the  altofcatlon  that  the  contract  sued  upon  was  of  an  alea-  ^ 
Inry  character  and  therefore  Immoral  Is  not  well  founded.  The  fact  that  defend- 
■ntonly  furnlBbed  a  part  of  the  price  neoeaaary  to  buy  the  sold  ordered  to  l>o 
bousbt.  or.  08  it  is  technically  called,  a  nuiriiin.  did  not  make  the  contract  Immoral. 
Like  all  other  commercial  ventures,  it  mlKht  result  advantageously  or  not. 
nccordlns  to  the  circumstances,  but  that  did  not  make  It  unlawful. 

APPEAL  from  the  Fourth  District  Court,  pariah  of  Orleans.  ThmrO, 
3.  Breaiix,  Feimrr  £  Hall,  for  plaintiffe  and  appellees.  Jlf.  M.  Cohen 
and  IT.  B.  Lancaster,  for  defendant  and  appellant  i^iiwics  rf  Mott,  for 
defendant's  asa^ee  in  bankruptcy. 

O.N  Monos  TO  Dismiss. 

WtLT.  3.    On  the  first  of  February,  1871,  the  defendant  took  a  sus- 

penMve  appeal  from  the  judgment  against  him  tor  9977  iC.    He  was 
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subsequently  adjudged  a  bankrupt,  and  at  the  trial  in  this  court 
olTered  his  dischaif^  in  bar  of  the  action  ag^net  him,  and  prayed  that 
the  appeal  herein  be  dismfsBed. 

The  discharge  granted  by  the  bankrupt  court  to  the  defendant  will 
protect  him  from  further  responsibility  to  the  plaintillb,  but  It  con  not 
avtdl  to  dismiss  the  appeal  The  plaintiffs  have  the  ri^bt  to  make  the 
surety  on  the  suspensive  appeal  bond  liable  in  case  it  should  be  deter- 
mined that  the  judgment  appealed  from  is  correct  This  court  has  au- 
thority to  revise  that  judgment  and  settle  the  controversy,  because,  as 
we  have  just  decided  in  the  case  of  SwHzer  vs.  Helen,  where  a  State 
oourt  has  obtained  lawful  jurisdiction  of  the  parties  and  the  subject 
matter,  that  jurisdiction  oontinuee  as  "long  as  the  amount  due  is  In 
dispute  or  rem^s  unascertained."  Bump  on  Bankruptcy,  sixth  edititn, 
pages  187, 198, 199,  and  authorities  there  dted.  The  assignee,  however, 
has  not  been  cited. 

It  Is  therefore  ordered  that  this  case  be  ooatinued,  in  order  to  make 
the  assignee  of  the  bankrupt,  F.  U.  Fisk,  a  party  to  tliis  appeal. 


On  the  Meeitr. 

^  LuDELiHO,  C.  J.  This  is  a  suit  for  a  balance  due  pl^ntifb  for  cash  ad- 
vances, interest,  and  commissions  on  oertain  purchases  and  sales  of  gold 
made  by  them  by  order  and  for  account  of  the  defendant.  The  defmee 
is  that  the  contract  was  immoral,  being  an  aleatory,  contract,  and  that 
the  defendants  had  no  right  to  sell  the  gold. 

Before  the  trial,  defendant  prayed  for  trial  by  jury,  which  was  refused, 
we  think,  properly.  The  cose  had  been  fixed  for  trial  on  the  tenth  of 
November;  on  tiiat  day  the  case  was  "  continued  by  preference."  The 
judge  a  gi(0  states:  "  It  is  the  settled  rule  of  practice  In  this  court  that 
a  continuance  of  a  cause  by  preference  meuis  a  continuanoe  to  a  fixed 
day,  viz.:  to  a  day  two  weeks  from  the  day  from  which  it  is  contiDued. 
•  *  It  is  also  a  settled  practice  of  this  court  to  refuse  applicatioDS  for 
jury  aftora  case  has  been  once  fixed  and  continued  by  preference."  The 
case  having  been  set  down  for  trial,  the  application  for  trial  by  jury  was 
too  late.    C.  P.  495. 

The  evidence  Bustalus  the  plaintiff^'  demand.  The  fact  that  d^end- 
ant  only  furnished  a  part  of  the  price  necessary  to  buy  the  gold,  or,  as 
it  is  technically  called,  a  tiutrgin,  did  not  make  the  contract  immoral. 
The  contract,  like  siH  commercial  ventures,  might  result  advantageously 
or  not,  according  to  circumstances,  but  that  did  not  make  it  unlawful 

It  is  therefore  ordered  that  the  judgment  be  affirmed  with  costs. 
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HOBOAB,  J.,  d^aentiitg.  The  case  was  fixed  for  trial  On  the  day  fixed 
it  was  not  reached,  and  vas  continued  with  preference.  Before  it  was 
again  called  appUcation  was  made  for  trial  bj  Jury. 

The  caae  was,  in  my  opinion,  in  no  sense  fixed  for  tiia!  when  the  ^>- 
pUcation  was  mada  It  was  only  continued  to  be  called  with  preference 
at  the  next  calling.  It  would  have  been  fixed  when  called,  or  Dot,  as  It 
might  be  ordered,  or  not,  to  be  fixed.  The  case  not  havlDg  been  fixed 
when  the  application  tor  a  jury  was  made,  I  think  the  application  was 
improperly  refused. 

HowBLL,  J.,  di^entijuj.    I  concur  in  the  above  dissenting  opinion. 

Rehearing  refused. 


SuccKsaiON  OF  S.  "W.    Thompson   vs.   Samitfx  B.  Allison.    Mrs.  A.  I>. 
Paoavd,  GaAkishee. 

The  BuoceasloD  ot  B.  V.  Thompaon  belnft  tbe  owner  oE  a  claim  of  Baker  A  Thomp- 
son BcalnatB.B.AUiBOii.broiiffbt  this  suit  asalnst  him  and  made  Hrs.  A.  L.  Pa- 
(taud  paitr  sarnishae.  propoandinic  InterroeatoTiea  as  to  the  amount  of  ber 
iudebtAdnees  to  Allbion.  who  is  an  abnentee.  To  those  interrogatories  she  tut- 
snered  that,  under  the  oiroumBtances.  which  she  recited  In  said  aoBwer.  she  was 
not  Indebted  to  Allison  In  aay  sum  whatever,  but  that,  on  tbe  contrary.  Allison 
was  Indebted  to  her. 

This  answer  was  traversed,  and  the  record  of  a  suit  ot  Baker  A  Thompson  va.  Mrs. 
PiKaudwaslDtroduoed  toshow  that  by  berpleadlDK  Kre.  PatcaudiudluUllr  ad- 
mitted that  she  owed  Alliaou  a  eertaf  n  spBclflc  num. 

Thevftrplsbee.  in  ailBwer  to  the  InferroKOtorles  herein,  admits  that  she  owe*  Alll- 
eon.  under  a  oertaln  oontract  with  him  to  build  a  house  tor  ber.  the  said  speolflc 
■urn.  but  claims  that  Allison  owes  her  by  an  e^tprens  clHuse  of  tbe  same  oontract 
■  penalty  which  more  than  eovere  the  s«Ld  snm  and  which  penalty  whh  Incurred 
In  oonsaquence  ot  his  not  havloK  SnlBhed  Ihe  buiidfntc  acQordlnR  to  the  specifi- 
cations and  within  the  reauired  delay. 

There  Is  nothing  In  the  cane  referred  to  which  estops  the  itarnlshee  [rom  asserting 
ber  claim  to  the  atlpalated  penalty.  That  alalm  la  property.  No  one  Is  pre- 
sumed to  cire.  The  penalty  eioeeds  the  Indebtadneas  of  Karnlshee.  a^alnsl 
whom  the  evidence  shows  that  plaintiff  le  not  entitled  to  judsment. 

APPEAL  from  the  Fifth  Mstrict  Court,  parish  of  Orleans.    CuUom,  J. 
Bomor  tfi  Benedict,  for  plaintiff  and  appellee.    Singleton  &  Browne, 
for  garnishee,  appellant 

WxLT,  J.  In  1868  Baker  &  Thompson  sued  Mrs.  A.  L.  Pagaud  tinr 
11069  64,  the  alleged  value  ot  lumber  furnished  by  them  to  Samuel  B. 
AlUaon,  who  iros  employed  to  build  a  certain  dwelling-house  for  Mis. 
Pagaud.  She  pleaded  the  general  issue,  and  alleged  that  she  employed 
Allfaion  to  build  the  hoiwe.on  the  terms  stated  in  tbe  answer ;  that  he 
abandoned  his  contract  and  she  wa^  compelled  to  employ  mechanics  and 
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laborera  and  buy  materials  to  complete  the  dweUlng-house  as  per  con- 
tract, and  that  after  flnishiiig  the  same  "  a  balance  ol  twelve  hmidred 
(lollani  or  thereabouts  was  due  to  contractor,  a  detuled  and  particular 
statement  of  which  will  be  flled  as  soon  as  she  possibly  can."  The  de- 
tailed account  was  flled,  and  it  showed  Mrs.  Fagaud  paid  out  S3778  67„ 
which,  deducted  from  the  contract  price,  $3700,  leaves  a  balance  of 
8921  IS. 

The  court  below  decided  in  favor  of  plaintiff  but  on  appeal  this  court 
reversed  the  judgment,  holding  tliat  Mrs.  Pagaud  was  not  bound  per- 
sonaJly,  because  it  was  the  debt  of  Allison,  the  contractor  ;  also,  that 
plaintiff  had  no  privilege  on  the  property  of  Mrs.  Pagaud,  iwoause  the 
contract  of  the  builder  had  not  been  recorded. 

In  June,  1874,  the  succeesion  of  S.  W.  Thompson,  tieing  the  owner  of 
this  clfdmof  Baker  &  Thompson  against  B.  B.  Allison,  brought  this  suit 
agunst  him  and  made  Mrs.  A.  L.  Pagaud  party  garnishee,  propoundbig 
interrogatories  as  to  the  amount  of  her  Indebtcdnees  to  Allison,  who  is 
an  absentee.  To  these  interrogatories  she answered,statlng  that  "in  Au- 
gust, 1867,  she  made  a  conti-act  with  S.  B.  Allison  to  build  her  a  dwelUng- 
house  on  Dryadae  street,  for  which  she  was  to  pay  S3700,  as  follows : 
8260  in  cash  when  the  frame  was  up  ;  $1600  in 'a  note  payable  at  twelve 
monthsfromthedate  thereof  was  on  and  completed;  8250  in  cash  when 
the  building  was  completed ;  and  SIOOO  In  a  note  payable  two  years  after 
the  date  of  the  completion  of  the  building ;  that  by  said  contract  said 
builder  agreed  and  bound  himself  to  Qnlsh  and  cohiplete  s^d  building 
by  the  first  of  November,  1867,  and  to  forf^t  and  pay  respondent  ten 
dollars  per  day  (or  each  and  evei-v  day  after  the  first  of  November,  1867, 
during  which  he  shall  fail  to  have  the  building  completed  ae  stipulated  - 
that  your  respondent  paid  said  S.  B.  Allison  two  hundred  and  fifty  dol- 
lars in  cash  when  the  frame  was  up,  as  per  terms  of  the  contract ;  that 
.llllaon  tailed  to  complete  the  building  on  the  first  of  November,  1867, 
and  never  earned  any  other  installment  under  said  contract,  and  aban-r 
duned  the  work  entirely  on  or  about  the  ninth  day  of  January,  1868,  and 
respondent  was  obliged  to  employ  workmen,  buy  materials,  and  finish 
the  building;  that  resppndont  was  obliged  to  pay  out,  in  order  to  have 
the  work 'finished  according  to  contract,  after  said  Allison  had  aban- 
doned it,  S2487  87,  leaving  a  tialance  of  (912  13  unexpended  by  respond- 
ent of  the  contract  price,  which  would  have  been  due  and  owing  to  said 
Allison  by  respondent,  it  there  had  been  no  delay  in  the  completloa  <rf 
tbe  buUdlng;  bnt  that  though  your  respondent  proceeded  with  all 
reasonable  diligence  to  complete  the  building  after  said  AIUbod  aban- 
doned It,  she  was  unable  to  do  so  until  about  the  first  of  Uai^  1868, 
miUdng  one  hundred  and  twenty  days  delay  from  first  November.  1867,. 
when  said  Allison  agreed  and  boudd  'blmseif  to  finish  the  building,  to- 
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theflret  of  March,  1B6B,  when  said  building  was  completed,  which,  at 
ten  dollars  per  day  forfeit,  madesaidAIlison  the  debtor  of  your  reepond- 
CDt  in  the  sum  of  twelve  hundred  dollatB  forfeit;  and  s^d  Allison  was 
and  is  thus  a  debtor  of  respondent  in  the  sum  of  {367  87,  and  your 
respondent  is  not  indebted  to  said  Allison  in  any  sum  whatever." 

This  answer  was  traversed,  and  the  record  of  the  suit  of  Baker  & 
Thompson  vs.  Mre.  A.  L.  Pagaud,  heretofore  referred  to,  was  introduced 
to  show  that'by  her  pleading  Mrs.  Pagaud  judicially  admitted  that  she 
owed  Allison  some  twelve  hundred  dollars. 

Ve  tliink  the  garnishee  is  not  concluded  by  the  answer  which  she  filed 
in  the  case  referred  Co,  further  than  that  she  owed  Allison  the  difference 
between  the  coutract  price  and  the  amount  expended  on  the  building  by 
her  to  complete  It  after  the  samo  had  been  abandoned;  and  this  differ- 
ence was  shown  to  be  8921  13  by  the  detailed  bill  which  she  filed,  and 
wliich  must  be  taken  as  part  of  her  answer  in  the  case  referred  to. 

The  garnishee,  in  answer  to  the  intern^^toriea  herein,  admits  that  she 
owes  Allison  this  sum,  but  claims  that  Allison  owes  her  by  an  express 
clause  of  the  contract  a  penalty  of  ten  dollars  for  each  day  the  com- 
pletion of  the  building  was  delayed  after  the  first  of  Novemlier,  1867, 
and  that  the  aggre^te  amount  of  this  penalty  is  twelve  hundred  dollars. 

We  find  nothing  in  the  case  referred  to  that  estops  the  garnishee  from 
aasertjng  her  claim  for  the  penalty  stipulated  for  the  mere  delay  in  ex- 
ecuting the  contract  by  AllUon.  That  claim  is  property.  No  one  is 
presumed  to  give.  Ske  owes  Allison  8921  la  All»on  owes  her  the 
amount  of  the  penalty  stipulated  tor  the  delay  in  executing  his  contract; 
and  this  penalty  exceeds  in  the  aggregate  the  amount  she  owes  Allison. 
At  the  time  Allison  abandoned  the  contract  he  was  owing  a  penalty  of 
ten  dollars  per  day  for  sixty  days,  the  contract  being  past  due  for  that 
length  of  time.  It  required  sixty  days  for  Mrs.  Fagauil  to  finish  the 
building  after  it  was  abandoned  by  the  contractor.  Under  the  extract 
Mrs.  Pagaud  was  entitled  to  a  penalty  of  ten  dollars  per  day  for  the 
whole  period  of  the  delay  in  executing  the  contract,  the  penalty  being 
"  stipulated  merely  for  the  delay."    Bevlsed  Code,  article  2126. 

At  the  time  the  work  was  abandoned  by  Allison,  Mrs.  Pagaud  was  not 
owing  him  an  installment,  and  it  is  not  true  the  contract  was  abandoned 
because  she  lefused  to  pay  the  contractor.  She  paid  the  first  install- 
ment;  the  second  was  not  due,  because  the  roof  of  the  building  was  not 
completed,  and  it  was  only  then  that  be  was  entitled  to  her  note  for  six- 
teea  hundred  dollars,  payable  at  twelve  mouths.  Nor  is  it  true  that  Mrs. 
^gaud  changed  the  plan  of  the  building  after  it  was  abandoned  by  AUi- 
Hon.  On  the  contrary,  Koss,  the  head  carpenter,  who  was  employed  to 
complete  the  house  after  it  was  abandoned  by  AUison,  testifies  there  was 
DO  change  In  the  plan. 
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On  the  whole,  we  think  the  evidence  shows  that  plaJDtiff  te  not  eotitled 
to  judgment  against  the  gamiehee. 

It  is  therefore  ordered  that  the  judgment  herein  be  annulled,  and  it  is 
decreed  that  the  rule  against  the  garnishee,  Mrs.  A.  L.  Fagaud,  be  dl»- 
chaiged,  and  that  plaintiff's  demand  as  to  her  be  rejected  with  costs  <rf 
both  courts. 

LtmEUNo,  0.  J.,  dissenting.  The  plaintiff  sued  detondaiit  for  the  priw 
of  building  materials  used  on  the  house  ot  the  garnishee,  and  propounded 
intem^atoriee  to  the  garnishee  as  to  her  indebtedness  to  defendant 
She  answered  that  there  was  a  balance  due  on  the  contract  price  of 
S912  13,  but  that  in  consequence  of  the  failure  of  the  defendant,  Allison, 
to  complete  the  work  within  the  delay  fixed  he  had  forfeited  this  amount 
The  plaintiff  traversed  those  answers,  and  proved  that  she  had  judidalli' 
admitted  ber  indebtedness  in  a  former  suit  The  et'idonce  shows  tliat 
this  defense  was  an  after-thought  and  without  merit.    I  dissent. 

Tauaperro,  J.,  disaenting.    i  concur  in  the  dissenting  opinion. 

Rehearing  refused. 


New  Orleans  National  Bake  vs.  John  8.  Wells  et  al. 

The  fosltlon  of  the  detfodanta  [a  that  the  boad  vblob  they  aluneil  as  princiiial  and 
anreUee  was  not  fflven  to  the  builc.  becAuae  br  itH  terma  It  le  in  Caror  ol  the 
president  and  dlreotors  to  protcot  them,  and  not  the  bank.  aRBioat  the  mlseoD- 
duct  and  unfatthfulneaa  ot  the  parlnKJsller.   Thla  ia  orrutiaoua. 

The  lanieutse  ot  theboDdmak^lt  very  alear  that  the  paying  teller  was  employQd 
lor  and  In  betiall  ot  the  corporation,  ajid  not  ot  the  president  aod  direolon  M 
Individuals  distinct  trom  the  oorporution.  and  the  bond  wae  taken  as  a  cnantn- 
tee  ot  hlB  fidelity  to  the  Institution.  Theae  offlcers.  in  taking  the  bocd.iren 
aotlut  lor  the  t>snk  and  as  the  ttank.  and  nore  exerdslns  the  powers  contened 
by  the  act  of  Congreas. 

Theexpresslons  therefore  In  the  bond,  "shall  save  the  said  president  and  directors 
of  the  New  Orleans  National  Bank  harmlesB  from  or  oit  oooount  of  any  nodl- 
giaee  or  misconduot  ot  him.  the  said  John  S.  Wells."  oould  apply  oolr  u>  their 
olOclal  capaoltf .  actiDK  tor  and  roproaentinK  the  bank,  and  wore  necessarily  In- 
tended to  be  and  was  In  law  a  bond  or  obligation  in  favor  ot  the  bank.  TolMTe 
t«ken  It  in  tavor  ot  themselves  Indivldaaiiy  would  have  been  bad  falUiud 
without  lesal  effect  under  the  circumstances. 

APPEAL  from  the  Fourth  District  Court,  parish  of  Orleans.    Xyncft. 
J.      Merrick,  Bnn;  &  Foster,  for  plaintiff  and  appelant.     Breaur, 
Fenner  £  Ball  and  Cotton  d  Levy,  for  defendants  and  appellees. 
Howell,  J.  The  New  Oricans  National  Bank,  organized  under  the  Uws 
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fit  tiie  United  States,  and  acting,  as  i^leged,  through  ite  preeidmt  and 
diiGctoFS,  sues  the  defendants,  in  nolido,  as  princdpal  and  sureties,  tor 
twenty  tiiousaod  dollars,  and  the  principal  for  $6007  70  additional,  as  the 
detalcation  ol  said  principal  on  the  following  Imnd  : 
.  "  Kdow  all  men  bj  these  presents  that  we,  John  3.  'V^'ells,  Thontas 
Henderson,  and  James  H.  Mehaffey,  all  residing  In  New  Orieana,  in  tiiia 
State  of  LoulBiana,  are  jointly  and  severally  bound  to  the  president  and 
directors  of  the  New  Orleans  National  Bank  in  the  sum  of  twenty  thou-  ■ 
sand  dollars,  to  bo  p^d  to  the  said  president  and  directors,  tor  which 
payment  well  and  truly  to  be  made  we  and  each  of  us  hereby  bind  our- 
selves, our  executors,  and  administrators  firmly  by  these  presents;  da- 
ted in  New  Orleans  on  the  twentieth  day  of  February,  in  the  year  1871. 
Whereas  tiie  above-bounden  John  S.  Wells  has  been  appointed  paying 
tdler,  to  continue  in  office  during  the  will  ot  the  present  or  any  future 
board  of  directors  of  said  bank,  now  the  condition  of  the  above  obli- 
gation is  such  that  if  the  said  Jolm  6.  Welle  shidl  well,  truly,  and  faithf  uUy 
do  and  perform  all  and  singular  the  duties  of  said  office  of  paying  teller, 
and  shall  well  and  truly  perform  any  and  all  other  duties  which  may  be 
asstgned  him  as  one  of  the  clerks  of  said  bank,  and  shall  render  a  faith- 
ful account  of  the  moneys  and  effects  committed  to  his  charge  or  imder 
his  control,  and  generally  shall  save  the  said  president  and  directors  of 
the  New  Orleans  National  Bank  harmless  from  or  on  account  of  any 
negligence  or  misconduct  of  him,  the  sidd  John  S.  Wells,  then  this  obli- 
gation to  be  void,  or  else  to  remain  in  fuU  force  and  virtue. 
"(Signed)  JOHN  S.  WEU^, 

THOMAS  HENDERSON, 
J.  H.  MEHABWET." 

"Witness— (Signed) 
"A.  Whelsh, 
"Wm.  It  Bbown,  Jr." 

To  this  action  the  defendants  filed  the  following  exception : 

"Now  into  court  come  the  defendants,  and  for  peremptory  exception 
founded  in  law,  plead  that  the  petition  discloses  no  cause  of  action 
against  the  exceptors ;  that  the  bond  sued  on  Is  not  given  in  favor  of  the 
party  plaintiff  in  this  cause,  imd  therefore  she  can  not  stand  in  Judg- 
ment, as  will  be  more  fully  shown  by  authority  on  the  trial  of  this  ex- 
ception. Wherefore  your  exceptors  pray  this  their  exception  in  law  be 
sustained  and  the  suit  be  dismissed  with  costs,  and  for  general  relief, 
etc" 

The  exception  was  maintained  and  plaintiff  appealed. 

As  we  understand  the  position  of  the  defendants,  they  Insist  that  the 
bond  was  not  given  to  the  bank,  because  by  its  terms  it  is  in  favor  of  the 
presHent  and"  dltvMors,  to  protect  tRem,  and  not  the  bank,  against  the 
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nuBoonduct  and  unMthf  ulneee  ot  the  paying  teller.  This  we  think  erro- 
neous. The  language  ot  the  boad  makes  it  very  dear  to  ua  that  the 
paying  teller  was  employed  tor  and  in  behalf  of  the  corporation,  and  not 
the  president  and  directors  as  individuals  distinct  from  the  corporation, 
ODd  the  bond  was  taken  as  a  goaiaatee  of  tiia  flddlty  to  the  institutioD. 
He  was  to  have  charge  ot  and  aooount  for  the  maaey  and  edfoots  ot  the 
bank,  as  paying  teller,  and  perfomi  such  other  duties  as  mi^t  be  as- 
-  signed  to  him  as  one  of  the  olerks  of  the  bimk,  not  the  money  and  eftects 
of  tho  theo  or  any  future  president  and  directors,  or  discharge  duties 
person^  to  them.  These  otnoera  in  taking  the  bond  were  acting  tor  the 
bank  and  as  the  bank,  and  were  exercj^g  tiie  powers  cooterred  by  Hia 
act  of  Congress. 

"  From  tho  drcumatanoo  that  a  corporation  is  an  intellectual  bdog  it 
follows  that  they  can  not  personally  transact  ail  they  have  a  right  legally 
to  do,  as  has  been  above  observed  ;  wherefore  it  becomes  neoeasary  tor 
every  corporation  to  appoint  some  of  their  members  to  whom  they  may 
intrust  tiie  direction  and  care  of  ttieir  alfiyiB,  under  the  name  ot  mayors, 
presidents,  syndics,  directors,  or  others,  according  to  the  statutes  and 
qualities  of  auoh  corporation."    B.  C.  C,  art  138. 

"  These  attorneys  or  offloen,  by  contracting,  bind  the  corporations  to 
which  they  belong  in  such  things  as  do  not  exceed  the  limits  ot  the  ad- 
ministration which  la  intrusted  to  them ;  their  act  Is  supposed  to  be  the 
act  of  the  corporation."    Art.  439,  seoond  clause. 

The  expression,  therefore,  in  the  bond,  "  shall  save  the  said  president 
and  directors  of  the  New  Orleans  National  Bank  ttormleas  tiom  or  on 
aeoount  of  any  negligence  or  misconduct  of  him  the  said  John  8.  Wells," 
could  apply  only  to  their  otBoial  capacity,  acting  for  and  representing  tho 
bank,and  was  necessarily  intended  to  be  and  was  in  law  a  bond  or  obliga- 
tion In  favor  of  the  bank.  To  have  taken  it  in  favor  of  themselves  indi- 
vidually would  have  been  bad  faith  and  without  l^al  effect  under  the 
circumstances.  The  matter  is  so  plain  to  ua  that  we  can  not  see  how  it 
can  be  considered  that  the  contracting  parties  intended  to  make  an  obli- 
gation In  favor  ot  any  other  than  the  bank,  a  corporation  acting  through 
its  proper  offloers,  and  for  ita  interest 

It  ia  therefore  ordered  that  the  judgment  appealed  from  be  reversed, 
the  exceptions  overruled,  and  the  cause  remanded  to  be  proceeded  in 
acoording  to  law.    Costs  of  appeal  to  be  paid  by  appellees. 
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No.  6218. 
School  DmEcrowi,  rrc,  vs.  R.  E.  Anderson,  Adkikistrator,  bt  al. 


TUb  Ih  an  ordinary  aotlon  to  dlssolvo  a  (tale  and  rooover  renU.  and  detendanU  ore 
dnlr  cited.    The  portion  of  the  petitioo  In  the  nature  ol  a  rule  to  show  CAOse 

There  is  a  cause  ol  aotioD  tuUy  apt  out.  The  demand  to  dissolve  la  one  well  kuowa 
to  our  bar. 

Thla  is  not  an  action  ol  reacissiou,  andlsnotln  tho  oases  provided  tor  aeooutem- 
[ilated  by  the  article  l>ll,  B.  C,  C. 

Theactlon  tor  a  dissolution,  when  a  suit  Is  necessary  to  enforce  the  resolutory  oon- 
ditlon.  fa  aputtintc  tnnuira,  aaltmay  bemetby  paylnKthe  price,  and  thejudKe 
may  even  grant  a  delay  [or  such  a  purpose. 

Vheu  the  purohaser  tolls  to  comply  with  his  eneaKements.  the  resolutory  oondttlon 
ImpUsd  in  sJl  eommutatlon  contracts  Cakes  effect,  and  the  seller  has  the  right 
to  BOB  tor  a  dissolution  of  the  sale. 

The  defense  that.  liecauBO  the  notes  eiven  as  evldenas  of  the  [irlce  are  prescribed. 
Che  action  to  diseolve  Is  also  prescribed,  can  not  be  oonsideced  aa  well  founded. 

The  resolutory  action  Is  preacrlbed  only  by  ten  years,  and  the  prescription  of  notes 
kItcd  aa  evidenoe  of  Che  price  does  not  aSoct  that  right  of  aolion.  the  right  to 
dliaolve  not  being  an  acoessory  to  but  different  from  the  right  to  enforce  the 
payment  of  the  price,  having  Its  origin  In  the  failure  to  pay  the  price,  and  rest- 
ing on  the  principle  of  justice  that  the  vendee  should  not  retain  both  the  thing 
and  the  price. 

A  netitntton  in  inltgrum  must  be  made.  The  vendor  returns  the  portion  of  the 
price  paid,  with  Interest  from  the  date  nl  payment,  and  the  vendee  returns  the 
thing  with  Its  revenues. 

The JDdge  aguo  properly  allowed  compensation  (or  improvements  to  offset  rent* 
pro  Umio.  but  erred  in  allowing  interest  on  the  rents,  as  it  was  not  asked  for. 
As  considerable  time  has  elapsed  slnee  the  delay  up  to  which  the  judge  a  guo 
allowedrent.thlsconrtwlllelve  therent  up  tothe'dateof  delivery  ot  theprop- 

APPEAL  from  the  Thirteenth  JudiclaJ  District  Court,  parisb  of  C&noU. 
Smgb.  J.    E.  S.  Farrar,  Montgomery  £  Deloney,  for  plointlfb  and 
^>pelleea.    Leonard  &  Kennedy,  for  defendants  and  appellants. 
On  KoTtoN  TO  Dismiss. 

Howell,  J.  The  plaintiff  sue  to  dissolve  the  sale  of  a  sixteenth  sec- 
tioato  the  anoeetor  of  the  defendants  on  the  sixteenth  of  March,  1851, 
on  the  ground  of  non-payment  of  the  price,  and  to  recover  rent  from 
date  of  sale  to  date  of  its  restoration  at  the  rat«  of  S1250  per  annum. 
The  tollowhig  exceptions  were  filed:' 

First — That  the  plaintiffs  are  without  authority  to  prosecute  this  suit. 

Second — That  the  suit  of  plaintiff  is  a  proceeding  unknown  to  the 
law,  being  neither  a  lule  nor  an  ordinary  action. 

Third — That  plaintiffs'  petition  diaclaecB  no  cause  ot  action. 

Fourth— That  the  court  has  no  authority  to  revise  its  own  judgment 
altffl  the  time  At  wtilch  it  was  i-endcred  except  by  action  of  nullity  or 
resdsaloD. 

Wiiich  were  overruled. 
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The  defense  is: 

First — That  defeDdants  have  not  been  put  In  default  tor  the  payment 
of  tbe  price. 

Second — Prescription  of  five  and  ten  years;  and 

Third — A  demand  tor  improrements  and  the  portion  of  the  price  paid 
in  case  of  dissolutjon. 

Judgment  was  rendered  dissolving  the  sole,  giving  rent  at  specified 
rates  during  different  periods  for  the  cultivated  land,  with  interest  there- 
on, and  crediting  the  amount  with  the  cash  payments  with  interest,  and 
the  coat  of  clearing  land,  and  makhig  ditches  and  leveee,  leaving  a  bal- 
Mice  of  S8862  90  in  fovor  of  pl^ntifb,  and  defendants  appealed. 

First  exception.  Fl^ntiflb  sue  in  behalf  of  the  schools  and  the  in- 
habitants  of  tiie  parish,  and  derive  their  authority  from  act  No.  121  of 
1B61. 

Second — This  la  an  ordinary  action  to  dissolve  a  sale  and  recover  rwits, 
and  defendants  were  duly  cited.  The  portion  of  the  petition  in  the  na- 
ture of  a  rule  to  show  cause  was  not  acted  on. 

Third— There  is  a  cause  of  action  fully  set  out.  Tbe  demand  to  dis- 
solve is  one  well  known  to  our  law. 

Fourth— The  demand  to  revise  or  review  a  former  judgment  of  dis- 
missal was  abandoned. 

The  eiceptiona  were  properly  overruled. 

Cm  the  Hekits. 

I.  As  to  default  Defendants  base  this  defense  on  article  1912,  R  C. 
C,  which  is  in  these  words:  "  The  effects  of  l>elug  put  in  default  are  not 
only  that,  in  contracts  to  give,  the  ttalng,  which  is  -the.objeet  of  theatlpt- 
lation.  Is  at  the  risk  of  the  person  in  default,  but  hi  the  cases  hereinafter 
provided  forit  is  a  prerequiBit«  to  the  recovery  of  damages,  and  of  pntf- 
its  and  fruits,  or  to  the  reseissioii  of  a  oentraot" 

Tbte  is  not  on  action  of  rescission,  and  is  not  in  tbe  cases  provided  for 
as  contemplated  by  the  article.  The  action  for  a  dissolution,  where  a 
suit  is  necessary  to  enforce  tbe  resolutory  condition,  is  a  putting  inniora, 
asit  may  be  met  by  paying  the  price,  and  the  judge  may  evengranta 
delay  for  such  purpose.  Arts.  2047,  2662.  In  Oeoi^  vs.  Knox,  23  An. 
356,  we  said:  "  The  note  maturing  on  the  first  of  March,  1^6,  was  not 
paid.  At  that  moment,  the  purchaser  liavlng  tailed  to  comply  with  his 
engagements,  the  resolutory  condition  implied  In  all  commutative  con- 
tracts took  effect,  and  the  seller  had  the  right  to  sue  for  the  dissolutioii 
of  the  sale." 

IL  FrescriptioQ.  It  is  urged  that  because  the  notes  glv«i  as  evld«oe 
of  the  price  are  prescribed  the  action  to  dissolve  is  also  prescribed. 

TUs  Identjcal  question  was  presented  In  the  case  of  Templeman  m 
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Pegars,  2i  An.  537,  and  was  dedded  adversely  to  the  pretenaionB  of  de- 
tendontB.  The  cou^deratfons  and  ai^uments  urged  in  this  case  have 
biled  to  work  a  tdiange  in  oar  vieira  of  the  question.  We  adhere  to  the 
opinioD  that  the  resolutory  EtoUon  is  prescribed  by  tea  years,  and  that 
the  prescription  of  the  notes  given  as  evidence  of  the  prioe  does  not 
■fleet  ttiat  right  of  acUon,  the  right  to  dissolve  not  being  an  accessory 
to  but  different  from  the  light  to  entoroe  the  payment  of  the  price,  hav- 
ing Its  origin  in  the  failure  to  pay  the  price,  and  resting  on  the  principle 
ol  justice  that  the  vendee  should  not  ret^n  both  the  thing  and  the  price. 

in.  Bevenues  and  Improvements.  A  restitutio  in  integrum  must  be 
made.  The  vendor  returns  the  portion  of  the  price  paid,  with  interest 
Irom  the  date  ot  payment,  aod  the  vendee  returns  tiie  thing  with  its 
revenues. 

The  evidence  on  these  points  is  conflicting,  uid  we  ore  Inclined  to 
adopt  the  estimate  of  the  district  judge,  who  followed  the  rule  first  sug- 
gested, and  property  allowed  compensation  for  improvom^its  to  otbet 
the  rents  pro  lanio;  but  he  erred  in  allowing  Interest  on  the  rent,  as  It 
was  not  asked  for.  In  this  respect  his  decree  will  be  amended.  And  as 
considerable  time  has  elapsed  dnce  the  date  up  to  which  he  allowed 
rent,  we  will  give  the  rent  up  to  date  of  delivery  of  the  property. 

It  is  therefore  ordered  that  the  j  udgment  appealed  bxiai  be  amended 
by  striking  therefrom  the  interest  aUowed  on  the  annual  rente,  leaving 
tiie  balance  of  S1016,  kistead  of  S3852  90,  due  plwntiffn.  It  is  further' 
ordered  that  plain tifb  recover  rent  on  siz^  acres  of  land  at  eight  dollars 
pCT  acre  from  1875,  as  calculated  in  the  judgment,  to  date  of  delivery  to 
phintafe;  and  that  as  thus  amended  the  said  judgment  be  affirmed,  i^- 
pelleesJo  pay  costs  of  appeal. 


Wylv,  J.,  dissenting.  In  this  case  the  important  questioa  is,  can  the 
B^r  demand  the  dissolution  of  the  sale  for  non-payment  of  the  prioe 
after  delaying  the  action  till  all  the  uote^  evidencing  the  price  have  been 
ilischacged  by  prescription.  The  predse  questjon  was  presented  to  this 
wurt  in  the  case  of  Templeman  vs.  P^ars,  24  An.  587.  The  majori^  of 
the  court  hold  the  aJSrniative  of  the  proposition.  1  dissented.  I  adhere 
to  the  opinion  delivered  by  me  in  that  case. 

Ths  resolution  of  the  sale  can  not  be  demanded  unless  the  buyer  is  in 
iletault  for  the  price.  Here  there  is  no  obligation  on  the  buyer  to  pay 
tbe  price.  He  has  been  legally  discharged  from  that  obligation.  How 
ran  one  be  in  default  for  ncMi-paymmt  of  the  price  when  he  has  been 
legally  discharged  from  the  performance  of  that  duty  ? 

I>etault  Implies'  a  dereliction  of  duty.  To  euocoed  in  avoiding  the  sale, 
it  seems  to  me,  plolnUfT  must  show  that  defendant  is  derelict  hi  discbaig- 
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ing  the  duty  of  buyer— that  he  Is  In  default  for  non-paymeDi  of  the  jnice. 
Beviaed  Code,  2549,  2561. 

I  OBD  not  concave  that  the  defendant  was  In  default  when  this  suit  mw 
brought,  becauae  the  obligation  to  pay  the  prioe  was  discharged  in  one 
of  the  legal  mod^  of  discharging  obligations.  An  obligation  discfaa^ed 
by  prescription  or  novation  or  voluntary  remission  or  oompensatim  ta 
as  thoroughly  extinct  as  if  diachai^ed  by  pnyiQent  or  the  enf orc^nent  (rf 
the  dissolving  condition. 

As  the  buyer,  in  this  case,  is  dischai^^  from  his  obligation  ariMng 
from  the  sale  by  prescription,  I  fall  to  perceive  Uiat  there  is  any  cause  ot 
action  against  him;  there  remains  no  obligation  to  be  discharged  by  the 
effect  of  the  dissolving  condition,  unless  we  assume  the  absurdity  that 
the  taw  exacts  more  than  one  discharge  ot  a  legal  obligation. 

"The  obtigatioos  of  the  buyer  are: 

"  Firet— To  pay  the  p«c«  of  sale. 

"  Second— To  receive  delivery  (A  the  thing,  and  to  remove  it.  It  it  be  bd 
object  which  requires  removal,  and  to  iodfrnnlty  the  seller  for  what  he 
has  expended  In  preserving  it  for  him." 

Eevlsed  Code,  2r)49. 

"  If  the  buyer  does  not  pay  the  price,  the  seller  may  sue  to  iUbboItc  tlie 
sale."    Revised  Code,  2561. 

"The  prescription  by  which  debts  are  released  is  a  peremptory  and 
perpetual  bar  to  every  speeiee  of  action,  real  or  personal,  when  the  cred- 
itor has  been  silent  tor  a  cert^n  time  without  urging  his  claim."  Be- 
vlsed  Code,  3459. 

In  the  case  at  bar  the  thing  having  been  delivered,  the  only  obllgatioo 
of  the  buyer  was  to  pay  the  price;  from  this  obligation  he  was  legally  re- 
leased by  the  silence  of  the  seller  for  a  period  exceeding  five  years.  Id 
my  opinion.itts  an  utter  absurdity  to  permit  the  enforcement  of  the  dis- 
solving condition,  or  any  other  remedy,  to  an  obligation  that  has  been 
legally  dischai^ed.  There  can  be  no  remedy  to  an  obligation  which  has 
ceased  to  exist. 

The  buyer  is  under  no  legal  obligation  to  the  seller;  the  law  has  re- 
leased him;  yet  the  ci^urt,  In  effect,  says,  because  you  (the  buyer)  are  fn 
default  tor  the  pilce,  because  your  obligation  exists  and  has  not  been 
satisfled,  you  are  required  and  condemned  to  restore  the  thing  to  the 
seller;  you  are  dischai^ed,  and  you  are  not  discharged;  the  law  has  re- 
leased you  fully  from  your  obligation  to  the  seller,  yet  you  are  bound  to 
him;  you  must  execute  the  contract,  notwithstanding  the  law  baa  re- 
leased you  from  so  doing.  Tho  logic  of  the  argument  surpaaeee  my  com- 
prehension. 

I  therefore  dissent  In  this  ease. 

Behearing  refused. 
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SUCCESBIOH  OF    F1UN9OIB  BouOERE. 

II  mil  111!  Ill  III  I  lull  lliiil  fticihiiliii  wlm  liiiiin  niiimrilriil  liiim  acqulasoed  iaejiy  manner 
in  tbe  Judgment  npitesled  from.  nnleiMtfeeaiiiicelactot  their  not  havlntt  applied 
loraeunpensire  appeal  ia  aognteeaence,  wbloh  ft  to  not.  the  application  they 
made  within  ayearwaaln  U me.  tor  within  that  time  tlieyhBdaristittoappaal. 

As  to  tboHR  BppBllanla  who  are  married  women,  they  appear  throiuth  their  attocney 
in  fact,  who  WHB  duly  authorlzod  by  them,  and  they  were  authorized  by  their 
hUBbands  to  grant  the  power  of  attorney.  The  mandate  kItob  to  the  mandatary 
power  to  appear  in  all  courts  of  juatice  tor  the  purpoee  of  defendinit  their  In- 
terests.   They  are  therefore  properly  before  the  court. 

Pilleul  Is  not  entitled  to  anr  thing  as  lesatee  under  the  testator's  will.  The  testator 
iMuueathed  a  blanic  sum  to  Filleul.  This  was  leavlnff  him  no  certain  sum  of 
money,  not  even  any  money  at  all.  He  may  have  intended  to  do  so,  but  what  hln 
intentionn  were  it  Is  impoaalblo  to  tell.  It  he  Intended  to  bequeath  h  sum,  what 
was  It  ?  How  oan  It  be  ascertained  7  An  arbitrary  power  in  suoh  matter  Is  die- 
elalmed  by  the  oourt.  The  law  slves  no  authority  to  III  the  amount  of  a  legacy 
which  has  not  beun  determined  by  the  teetotor.  All  that  can  be  said  in  regard 
loFlllnui  Is  that  the  testator  has  chang:ed  his  mind,  and  that,  at  all  events,  ho 
made  no  legacy. 

It  has  been  held  that  a  discharge  under  the  bankrupt  law  does  not  release  one  from 
the  obligation  to  collate.  Upon  the  same  prlnaipte  the  heir  can  not  plead 
against  collation  that  the  delA  which  he  owes  is  prescribed. 

If  the  parties  were  cli^mlngslmpiyas  heirs  otthodeceased.  being  ooUaterals.  they 
cnnld  not  be  lorned  to  collate.  But  they  do  not  cinim  as  heirs.  Tboy  claim 
nnderthe  will.    The;  must  therefore  take  aooording  to  the  terms  of  the  will. 

Kow,  the  win  provides  that  the  donations  which  the  testatir  may  have  made  to  his 
heirs,  na  well  as  the  debts  and  other  advances  which  (hoy  owe  him,  shall  bn 
broDght  Into  hissnccesBloD.  in  order  that  the  three  branches  ot  his  heirs  may 
be  placed  upon  a  footluc  of  perlect  equality. 

Alphonse.  now  deceased,  was  one  of  the  three  branches.  In  order  that  the  provis- 
ions of  the  win  should  be  carried  out.  it  was  necessary  that  be  should  eollato 
what  he  owed.  His  children  can  have  no  greater  rights  or  Interest  in  the  snc- 
oeseion  of  which  he  formed  a  branch  than  he  had.  He  would  have  been  obliged 
lo  collate.   Sio  are  thoy. 

APPEAL  from  the  Farieli  Court,  pariah  ol  St.  Charles.    Durapav,  3. 
K  Bermudez  £  C.  F.  Claiborne,  A.  J.  Villeri:,  and  Ernest  Morel,  tor 
appetiants.    E.  Fiiieul,  Alfred  PIdUips  £  Brieugne,  tor  appellees. 

On  Morion  to  Dismiss. 

Ltdelxno,  C.  J.  The  appellee  moves  to  dJamise  the  appeals  in  this 
case,  OD  the  grounda  following,  to  wit: 

Tirst — That  the  appellants  have  voluntarily  executed  the  judgment 
appealed  from,  and  have  voluntarily  acquiesced  in  and  Fatlfled  He  execu- 
ti(m,  as  per  affidavit  and  exhibits  annexed  to  and  made  part  of  this  mo- 
Uon, 

Second — That  all  the  parties,  contradictorily  with  whom  the  judgment 
was  rendered,  had  not  been  made  parties  to  the  appeal,  and  have  not 
been  dted. 

Third — That  the  claim  ot  Achille  Bougere,  Marguerite  Bougere,  and 
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&fie  Boug^re,  bae  boen  settled  aioce  the  appeal  was  granted,  as  per  affi- 
davit and  exhibits  hereunto  annexed. 

Fourth— That  the  appeal  was  granted  to  Achille  Bougere,  Marguerite 
Bougere,  and  filie  Bougero  upon  the  condition  that  they  should  ftinuBb 
bond  and  security  in  the  aum  of  two  hundred  and  fifty  dollars;  that  they 
never  furnished  such  bond,  but  settled  their  claim  and  acquiesced  in  the 
judgment. 

Fifth— That  the  appeal  taken  by  Pelngie  Maiiette,  wife  ot  Ceriaier, 
Z^nide  Oauthier,  wife  of  H.  Jordan,  and  Josephine  l>esportes,  wife  of 
Pierre  Peirault,  who  all  reside  in  France,  should  be  dismissed,  because 
th^  husbands  are  not  in  court,  liave  not  joined  in  said  appeals,  and 
there  is  no  evidence  of  rooord  indicating  that  said  appellants  are  acting 
with  the  asslstanco  of  their  said  hust>ands  or  of  the  court 

Sixth — That  the  apj^eal  of  Mrs.  Julie  Boe  should  be  dismissed,  because 
she  can  not  appeal  from  a  judgment  of  the  honorable  the  Supreme  Court 
of  the  State  already  rendered  m  this  suit  heretofore,  by  which  it  was 
finally  decided  that  she  is  without  intei'eet  or  capacity  to  stand  in  judg- 
ment In  this  succession. 

The  executor  rendered  an  account,  which  was  homologated.  In  it  he 
had  made  a  distribution  or  partition  of  the  property  among  the  l^ateee, 
after  paying  creditors.  Some  time  after  this  judgment  £Ue,  Marguerite, 
and  Achillc  Boug^re  obtained  an  order  for  a  suspensive  appeal,  but  they 
subsequently  received  from  the  executor  their  shares  or  amounts  ad- 
judged to  them  by  the  judgment;  others  of  the  heirs  or  legatees  also  re- 
ceived their  shares  under  the  judgment.  The  heirs  were  all  parties  U 
the  judgment,  and  they  knew  that  the  executor  had  been  ordered  to  pay 
the  creditors  and  legatees,  and  after  the  judgment  had  been  to  a  great 
extent  executed  they  should  not  be  allowed  to  appeal  from  a  judgment 
which  they  have  permitted  to  be  executed.  In  the  succession  of  Egsna 
this  court  said:  "  It  can  not  he  controverted  that,  under  the  laws  and 
jurisprudence  of  this  State,  the  party  who  voluntarily  executes,  either 
partially  or  in  toto,  a  judgment  rendered  for  or  against  him,  or  who  vol- 
untarily acquiesces  in  or  ratifies,  either  partially  or  m  toto,  the  executJon 
of  that  judgment,  is  not  permitted  to  appeal  from  it"-  18  An.  62,  and 
Lsses  there  cited. 

Tliis  judgment  Is  an  entirety,  and  it  has  been  acquiesced  in  imd  par- 
tially executed. 

As  to  Mrs.  Bo^,  this  court  decided  in  a  case  reported  In  S6  An.  p.  137, 
that  she  had  no  standing  in  court  The  proceeding  in  t^e  Second  Dis- 
trict Court  of  New  Orleans,  in  which  she  was  recognized  as  presumptive 
heir,  was  unauthorized,  as  the  person,  whose  heir  she  claimed  to  be,  never 
resided  in  this  State  and  never  owned  any  property  in  it. 

It  is  therefore  ordered  that  the  appeal  be  dismissed  with  costs. 


r 
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Mr.  Justice  Wyly  concurs  in  this  opinion  as  relates  to  the  appeal  of 
His.  Bo^,  and  dissents  as  to  ttie  rest 

MoBOAN,  J.  I  concur  with  relerence  to  the  acquiescence,  but  I  diese&t 
as  to  the  decree  as  it  affects  JSib.  Boe,  and  will  flic  my  reasons  hereafter. 


Os  THE  Merits. 

MoBOAN,  J.  When  this  case  was  Brat  submitted,  we  dismissed  tlie  ap- 
pfdA  as  regards  Mrs.  Boe  on  the  ground  that  she  had  no  standing  in 
court,  and  because  the  proceeding  in  the  Second  District  Court  of  New 
Orleans,  by  which  she  was  recognized  as  presumptive  heir  o(  her  father 
vas  unauthorized,  as  the  person,  whose  heir  she  claima  to  be,  never  re- 
sided in  the  State  and  never  owned  any  property  In  ft. 

As  to  all  the  other  opponents,  we  dismissed  their  appeals  because  wo 
Found  that  they  had  either  acquiesced  in  the  judgment,  or  had  not  ap- 
pealed suspensively  therefrom.  No  suspensive  appeal  was  asked  for  by 
snyof  the  parties  inioterest.  But  Felagie  Mariette,  Desire  Desportes,  L. 
M.  Louise  Desportee,  Josephine  D.  Peirault,  Boealle  Marlette,  Jacque 
Mariette,  Zenide  Oauthler,  and  Victorine  Gauthier,  all  descendants  of  the 
two  branches  of  heirs,  Jeanne  Bougere  and  Marguerite  Boug^re,  ap- 
pealed within  ten  days  after  the  judgment  was  rendered,  aad  the  heira  of 
AJphoDse  Bougere  appealed  wltliin  a  year  after  the  judgment  was  ren- 
dered. These  heira  do  not  appear  to  have  acquiesced  ia  the  judgment 
in  Miy  manner,  unless  the  mere  fact  of  their  not  having  applied  tor  a  sus- 
pensive appeal  is  an  acquiescence.  We  are  of  opinion  that  it  Is  not. 
The  first  named  of  these  parties  applied  for  and  were  granted  an  appeal 
within  the  time  reqmred  by  law  for  a  suspensive  appeal,  and  they  all  ap- 
plied for  and  were  granted  an  appeal  within  a  year  after  the  judgment 
was  rendered.  We  think  that  the  application  having  been  made  withm 
a  year,  it  was  in  time,  for  within  that  time  they  had  the  right  to  appeal. 
It  was  these  parties  who  applied  for  a  rehearing,  and  it  was  in  their 
favor  that  a  rehearing  was  granted.  We  will  consider  the  case  only  as 
it  regards  their  rights.  As  to  them  it  is  moved  to  dismiss  the  appeal  on 
two  grounds: 

First—Because  all  the  parties  contradictorily  with  whom  the  judgment 
was  rendered  were  not  made  parties  to  the  appeal  and  have  not  beett 
cited;  and, 

Beoond—Beoause  some  of  the  appellants  ore  married  womw,  and  their 
appeaia  were  taken  without  the  authorisation  of  tiieir  hu8l>ands. 

As  n^iardB  the  representatlYes  of  Jeanne  Bougere  and  Marguerite 
Bougere,  all  the  parities  In  interest  opposed  to  them,  except  the  ezeoutor,- 
accepted  service  of  the  petition  of  appeal.  The  executor  does  not  allege 
54 
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that  be  is  not  properly  before  the  court.  All  he  pleads  In  this  coimectlon 
is  acquiescenoe.  We  have  decided  that  there  was  no  acquiescence,  con- 
sequently there  is  no  ground  to  dismiss  their  appeal. 

As  to  those  appellants  who  are  married  women,  they  appear  throi^h 
their  attorney  in  fact,  Lewis  Breton,  who  was  duly  authorized  by  them, 
and  who  were  authorized  by  their  husbands  to  grant  the  power  of  attor- 
ney. The  mandate  gives  to  the  mandatory  the  power  to  appear  in  all 
courts  of  justice  for  the  purpose  of  defending  their  interests.  They  are, 
therefore,  properly  before  the  court. 

The  motion  to  dlsmtsB  the  appeal  of  the  parties  who  are  now  before 
us  is  denied. 

Francis  Bougere  died  on  the  twenty-fourth  of  August,  1873.  He  bad 
no  forced  heirs.  He  left  a  will  in  the  olographic  form,  which  was  duly 
proved  and  admitted  to  probate.  He  appointed  E.  Ftlleul  executor, 
who  was  confirmed  as  such. 

The  will  iB  dat«d  thirtieth  April,  1856.  It  is  written  in  the  French 
ItuiguDge.    We  translate  it  as  follows: 

"  My  name  is  Francois  Bougt-re;  I  was  bom  at  Anges,  France;  I  am 
sixty-eight  years  old;  my  father  and  mother  are  long  since  dead;  I  1m« 
never  been  married. 

"I  give  and  bequeath  unto  Mr.  Edward  Filleul,  lawyer,  the  sum  ot 

.      I  appoint  Mr.  Edward  KUeul,  lawyer,  my  testamentary  executor, 

and  I  desire  that  ho  take  the  commission  which  the  law  allows,  over  and 
above  the  legacy  which  I  make  him. 

"  I  Institute  as  my  heirs  and  universal  legatees,  each  for  one-third: 

"  First — My  sister.  Widow  Mariette,  living  In  Anges,  France, 

■"  Second— My  brother,  Rene  Bougere,  living  at  Brissac,  France. 

"  Third— My  sister.  Widow  Oauthler,  living  at  Anges,  France. 

"My  will  is  that  my  succession  shall  be  divided  only  among  the  h«ra 
Hamed  in  this  testament,  and  that  all  those  who  are  not  named  in  it  shall 
be  excluded, 

"  I  wish  my  succession  to  be  divided  between  these  three  branches  ot 
heirs,  according  to  the  rules  established  by  the  Civil  Code  of  LoulsiAoa. 
which  r^ulate  intestate  successions,  so  that  each  of  these  three  biaQchw 
of  heirs  have  an  equal  part. 

"The  donations  which  I  have  made  to  my  heiia,  as  well  as  the  debts 
and  advances  which  they  owe  me,  shall  be  brought  back  in  my  sucoes- 
alon,  adding  thereto  the  interest  on  the  debts  and  advances  due,  or  the 
estimated  value  ot  the  donations,  so  that  my  executor  may  estimate 
what  each  branch  has  received  during  my  life,  and  what  it  ^ould  re- 
ceive after  my  death,  in  order  that  the  three  branches  of  heirs  may  be 
placed  upon  a  footing  of  perfect  equality." 
■  After  administerisg  upon  the  estate,  the  executor  filed  hisaccouut 
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Id  this  account  he  seeks  to  distribute  the  aucceflsion,  and  be  divides  it 
into  four  equal  parts;  one  of  these  ports  he  claims.  As  regards  hie  ova 
preteDsions,  he  is  opposed  by  all  the  instituted  heirs,  and  they  appeal 
from  the  judgment  which  decided  in  his  favor. 

The  first  question,  then,  to  bedetermined  is  whether  Ulleul  is  ODtitled 
to  any  ttdng  under  the  will  as  legatee.  We  do  not  see  how  we  can  at- 
fiim  the  Judgment  of  the  parish  couri;  without  making,  io  pari;,  at  least, 
a  will  for  Frangois  Boug^re.  He  certainly  left  Filleul  no  sum  of  money. 
He  may  have  intended  to  do,  but  what  his  Intentions  were  we  can  not 
tell.  If  he  intended  to  leave  him  any  thing,  what  was  the  sum?  How 
are  we  to  ascertain  it  ?  Can  we  flx  it,  as  he  could  have  done,  arbitrarily? 
Thm  we  could  dispose  of  his  entire  estate  and  leave  his  instituted  heire 
nothing.  Or  we  could  cut  them  off  with  a  shilling,  or  give  them  what 
our  caprice  would  dictate.  We  disclaim  any  such  power.  What  we  are 
called  upon  here  is  not  to  interpret  the  meaning  of  a  particular  clause  in 
a  will,  but  we  are  asked  to  fix  the  amount  of  a  legacy  which  has  not 
been  fixed  by  the  testator.  For  this,  we  think,  the  law  gives  no  warrant. 
But  the  executor  contends  that  inasmuch  as  the  testator  declared  that 
he  wished  his  instituted  heirs  to  take  in  conformity  with  the  rules 
laid  down  in  the  Civil  Code  with  regard  to  intestate  successions;  and  in- 
asmuch as  he  died  leaving  tour  Lieirs,  one  of  whom  he  had  excluded, 
therefore  he,  FUieul,  must  be  considered  as  standing  in  the  place  of  the 
excluded  heir,  and  take  the  share  ho  would  have  been  entitled  to  in  the 
ai)Bence  of  a  will..  This  would  be  dMding  the  estate  equally  between 
the  instituted  heirs  and  the  legatee.  There  Is  nothing  In  the  will  which 
would  justify  such  an  interpretation.  If  the  testator  had  Intended  that 
his  succession  should  have  been  thus  divided,  he  would  have  said  so. 
There  Is  nothing  to  show  that  he  intended  such  a  di\-ision,  for  he  speaks 
of  Ftlieul  as  a  legatee,  institutes  the  parties  named  as  his  exclusive 
heirs,  and  provides  that,  after  paying  the  debts  and  l^actes,  his  estate 
shall  be  divided  equally  among  the  heirs  named,  All  that  can  be  said 
OS  regards  Filleul  is,  that  the  testator  may  have  intended  to  make  him 
a  l^atee,  but  that  he  changed  his  mind.   At  all  events,  he  did  not 

We  come  now  to  the  opposition  of  the  minor  helis  of  Alphonse  Bou- 
gere.  His  children  Inherit  from  him.  In  his  turn  he  inherits  from  his 
father.    His  father  is  one  of  the  instituted  heirs  of  Franifois  Boug^re. 

The  will,  as  we  have  seen,  provides  that  the  donations  which  the  testa- 
tor had  made  to  his  heirs,  as  well  as  the  debts  and  advances  which  they 
owe  him,  are  to  be  brought  back  into  his  succession,  so  that  his  executor 
may  know  what  each  branch  had  received  and  what  it  should  receive 
after  his  death,  in  order  that  the  three  branches  of  heirs  may  be  placed 
upon  a  footing  of  perfect  equality. 

No  debt  was  due  by  B^ne  Bougere,  the  Instituted  heir,  to  Frangois 


SUPBEME  COXmT  OF  LOUISIANA, 
Baooession  ot  Bouxere. 


Bougere,  testator.  FraQgote  held  tli«  notes  of  AlphoDse.  AlphooBeisdead. 
His  children  say  the  debt  which  their  father  owed  is  preecribed;  that 
Francois  oould  not  liave  collected  it,  and,  therefore,  it  can  not  be  collated. 
That  Alphonse,  if  alive,  could  have  been  forced  to  collate,  is,  we  think, 
clear.  It  has  been  held  that  a  discbai^  under  the  bankrupt  law  does 
not  release  an  heir  from  the  obli^tion  to  collate.  Succeesionof  Cucullu, 
9  An.  96.  Upon  the  same  principle  the  heir  can  not  plead  against  colla- 
tion that  the  debt  which  he  owes  is  prescribed. 

It  Is,  however,  urged  that  ttie  obligation  of  collating  is  confined  to 
children,  or  descendants  succeeding  to  their  fathers  and  mothers,  or 
other  descendants,  whether  ab  intesiato,  or  by  virtue  of  a  testament. 
This  Is  the  textual  provision  of  the  Code,  article  1235.  If,  then,  the 
parties  before  us  were  claiming  simply  as  heirs  of  the  deceased,  being 
collaterals,  they  could  not  be  forced  to  collate.  But  they  do  not 
claim  as  heirs.  They  claim  under  the  will.  They  must,  therefore,  take 
according  to  the  terms  ot  the  will.  Now  the  will  provides  that  the  dona- 
tions which  the  testator  may  have  made  to  his  heirs,  as  well  as  the 
debts  and  advances  which  they  owe  him,  shall  be  brought  into  hia  suc- 
cession, in  order  that  the  three  branches  of  his  heirs  may  be  placed  upoo 
a  footing  of  perfect  equity.  _  Alphonse  was  one  of  these  branches.  In 
order  that  the  provisions  of  the  will  should  bo  carried  out,  it  was  neces- 
sary that  he  should  collate  what  he  owed.  His  children  can  have  no 
greater  rights  or  interest  in  the  succession  ot  which  he  formed  a  branch 
than  he  had.    He  would  have  been  obliged  to  collate.    So  are  they. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  Judgmeoit  ot 
the  pariah  court.'as  r^ards  the  opposition  of  P^lagie  Marlette,  Desii^  Bee- 
portes,  L.  M,  Louise  Desportes,  Josephine  D.  P^irault,  Bosahe  Haiiette, 
Jacque  Mariette.'Z^nide  Oauthier,  and  Yictorine  Qauthier,  be  reversed, 
in  so  tar  as  it  gives  to  £.  Filleul  any  portion  ot  the  succession  of  Ftsn- 
^is  Boug^re,  and  that  it  be  atQrmed  as  to  the  balance  of  their  oppo«- 
Uon.  It  is  further  ordered,  adjudged,  and  decreed  that  the  Judgmoit  in 
so  far  as  it  relates  to  the  opposition  of  the  heirs  of  AlphooseBoug&rebe 
affirmed.  And  as  thus  amended  it  is  ordered  that  the  judgment  of  th« 
parish  court  bo  affirmed,  the  succession  to  pay  the  costs. 
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Jcua  liAPEKE  &  L.  F.  Jaceb  vs.  D.  C.  McCan  &  Son  et  al. 

Kotioeot  jndjcnientmuBt  be  s'ven  to  the  defendant  In  execution  three  days  ptevloug 
to  the  odverCUemenL  This  notice  haa  not  been  Kivea  to  Lapene,  one  o[  the 
plalDtlfb  ia  Injuactlon.  It  has  been  held  that  the  non-obaervance  of  this  te- 
qulslte  of  the  law  vitiates  the  sale  of  property  under  eiecatlon.  If  the  sale  for 
the  wsjit  of  this  tormallty  U  to  be  declared  void.  It  followB  that  the  sale  can  bo 
prevented  for  the  same  reason. 
It  Is  oontended  for  dsfcndants  that  judli^ial  protNHS  can  oot  be  enjoined  od  a  mere 
Irregnlarity  In  the  mode  of  Its  aieoutlon.  It  Is  not  ft  mere  irreKnlaritr  whloh  is 
oomplalned  of  here.  FlalutllT  seta  up  what  has  ttoen  deelded  to  be  an  absolute 
nullity. 
Proper  notice  of  aeizure  waa  Kiven  to  Jacks,  but  notice  to  Jacks  did  not  lulflll  the 
requirements  of  the  law.  as  to  notice  to  Lapene.  Service  of  notice  of  seizure  on 
lApene'e  partner  la  do  notice  lo  Lapene.  The  partnership  exlstioi:  between 
them  was  an  ordinary  partnership.    Jftcka  was  pot  Lapene's  asent. 

That  the  defendants  In  this  case  eonslderod  Lapene  entitled  to  notice  Is  shown  br 
the  fact  that  they  caused  him  to  be  notified.  The  only  dlfBeulty  Is.  that  the  notice 
was  not  Kiven  as  reaulred  by  law. 

Because  the  judRmentasalnst  Lapene  A  Jacks  was  tn  aolido.  It  does  not  follow  that 
notloe  to  Jacks  was  notice  to  Lapene.  Be  might  have  owned  other  property  be- 
sides the  property  selzod.  If  ho,  ha  had  the  uoiju  eat  Ion  able  right  to  point  out 
BDch  property,  to  satisfy  the  judgment  which  was  aboat  to  be  exeruted  asalnst 
him.  or  he  might  have  been  wlllluK  to  pay  it. 

It  does  not  matter  that  the  property  seized  was  partnership  property.  Lapene's  in- 
terest in  it  was  to  be  sold.  His  property  was  to  be  taken  from  him.  ftnd  notiiv 
to  him  of  that  fact  was  prerequisite. 

Animals  and  utensils  attached  to  a  plantation  and  manufactories,  and  Buch  articles 
as  can  notb;  easily  removed,  must  be  sold  on  the  spot  where  they  were  taken. 
on  the  day  and  hour  appointed  tfy  the  shorllT. 

Hares  Dsed  exclusively  under  the  saddle  and  in  harness,  and  not  In  the  cultivation 
of  the  plantation,  can  not  be  considered  as  part  of  the  realty. 

The  evidence  is  satisfactory  that  the  boilers  could  bo  removed  without  damase  to 
the  aasar-house.  and  therefore  It  was  not  nuoessar'y  that  the  whole  property 
should  be  sold  underthe  separate  appraisement  of  the  boilers. 

As  to  the  question  of  the  vendor's  prlvlle){e  on  the  boilers,  it  is  res>iHlu-a(a.  it  beinit 
settled  by  tbe  judsment  which  Is  now  stayed  by  this  Injunction  sjid  which  de- 
creed the  privlleso.    The  question  cap  not  be  re-opened. 

APPEAL  from  the  Fifth  IHetrict  Court,  parish  ot  Orleana.  Outtom,  J. 
SftrndoIaiC  CitTJiw,  for  plaiatifl^  aDd  appellants.  E.  Hmoard Mc Caleb, 
for  defendants  and  appellees. 

MoBOAK,  J.  Lapene  &  Jacks  own  a  plantation  In  the  parish  of  Flaque- 
miaes.  Lapene  resides  in  Now  Orleans,  Jacks  resides  on  the  plantation. 
Tbef  contracted  with  D.  C.  McCan  &  Son  to  furnish  them  with  four 
boilers,  for  the  use  of  their  plantation,  and  gave  their  notes  In  payment 
therefor.  The  notes  were  not  paid  at  maturity.  HcCan  &  Son  sued  on 
them  and  obtained  Judgment  against  the  makers,  in  solido,  with  privi- 
lege an  the  boiUrs. 

Under  this  jui^ment  they  Issued  execution  and  seized  the  boRera  and 
two  mares,  which  were  advertised  to  be  sold  on  the  plantation.  Lapene 
&  Jaoks  enjoin  the  sale  on  the'  grounds: 
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Fim — Because  the  property  seized  waa  advertJaed  toriuuli  li^lam  mj 
notice  of  seizure  was  served  on  Lapene. 

Second— Because  the  a^e  is  advertised  to  take  place  on  the  plantation 
instead  ot  at  the  court-house. 

Third— Because  the  mares  are  worked  on,  and  attached  to,  the  plaU'- 
tatlon,  and  can  not  be  seized  and  sold  apart  therefrom,  they  forming  a 
part  thereof. 

Fourth— Tliat  the  boilers  in  question  are  attached  with  brick  and  cem- 
ent to  the  sugar-houee'  that  said  adhesion  is  the  result  of  work  per- 
formed by,  or  with  the  consent  of,  the  parties  seizing;  that  the  boilers 
form  part  of  the  realty,  and  that  whatever  privilege  may  exist  thereon, 
if  any,  can  be  exercised  only  by  sd^ng  the  whole  property,  and  apprais- 
ing separately  the  property  on  the  one  hand  and  the  boilers  on  the  other 
prior  to  the  sale  thereof. 

As  regards  Iiapene,  we  think  the  injunction  property  leaned.  Notice  of 
seizure  must  be  ^ven  to  the  defendant  in  execution  three  days  previous  to 
the  advertisement  C.  P.  654,  656.  This  notice  was  not  given  to  lApene. 
It  has  been  held  that  the  non-observance  of  this  requisite  of  the  law 
vitiates  the  sale  of  property  under  execution.  Grant  vs.  Walden,  6  L. 
630.  If  the  sale,  for  the  want  of  this  formality  is  to  be  declared  void,  it 
follows  that  the  sale  can  be  prevented  for  the  same  reason. 

Counsel  for  defendants  has  referred  us  to  authority  sustaining  the 
position  that  judicial  process  can  not  be  enjoined  on  a  mere  irregularity 
in  the  mode  of  its  execution.  It  is  not  a  mere  irregularity  which  is  com- 
plained of  here.  Plaintiff  sets  up  what  baa  been  decided  to  he  an  abso- 
lute nullity.  Proper  notice  of  seizure  was  given  to  Jacks,  and  plaintiffs 
contend  that  notice  to  Jacks  fulfllled  the  requirements  of  the  law  as  to 
notice  to  Lapene.  We  do  not  agroe  with  him.  Service  of  notice  of  seiz- 
ure on  Lapene's  partner.  Jacks,  was  uo  notice  to  Lapene.  The  partner- 
ship existing  between  them  was  an  ordinary  partnership.  Jacks  was 
not  Lapene's  agent.  Defendants  rely  upon  the  caae  of  Walker  vs.  Allen, 
19  La.  811.  But  In  that  cafie  the  defendant  was  the  agent  of  his  co-de- 
fendant, and  held  hie  power  of  attorney,  which  authorized  him  to  act  as 
his  agent  at  the  sale  of  their  common  property,  which  was  to  be  sold 
under  execution  to  pay  their  common  debt  That  the  defendants  in  this 
case  considered  Lapene  entitled  to  notice  is  shown  by  the  fact  that 
they  caused  him  to  be  notified.  The  only  diffloutty  is  that  the  notioe 
was  not  given  as  required  by  law. 

Neither  do  we  think  that  because  the  judgment  against  Lapene  A 
Jacks  was  in  solido,  notice tojacks was noticeto Lapene,  as  is  contended. 
Lapene  might  have  owned  other  property  besides  the  property  seized. 
It  BO,  he  bad  the  unquestionablo  right  to  point  out  such  propsrty  to 
satisfy  the  judgment  which  was  about  to.  b«  executed  against  him.    He 
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might  have  paid  or  been  willing  to  pay  the  judgment.  Nothing  of  this 
me  possible  to  him,  unleee  he  p^d  voluntarily,  except  after  notice  of 
seizure.  Neither  does  it  matter  that  the  property  seized  was  partner- 
ship property.  Lapene's  interest  in  it  was  to  be  sold.  His  property  was 
to  be  taken  from  blm.  and  notice  to  htm  of  that  fact  waa  a  prerequisite. 

The  ease  of  Jacks  is  diffei'CDt.  He  was  properly  notified  of  the  seiz- 
ure. As  to  him,  his  defense  is  comprised  in  the  second,  third,  and  fourth 
grounds  which  have  been  quoted  above.  Animals  and  ut^iells  attached 
to  a  plantation  and  manufactories,  tuid  such  articles  as  can  not  be  easily 
removed,  must  be  sold  on  the  spot  where  they  were  taken,  on  the  day 
and  hour  appointed  tor  this  purpose  by  the  sborift  C.  P.,  666.  This  ob- 
jection is  answered  by  the  article  referred  to. 

Aa  to  the  mares,  we  do  not  find  that  they  were  used  in  such  a  manner 
SB  to  make  them  form,  in  contemplation  of  law,  a  part  of  the  realty. 
They  were  used  exclusively  under  the  saddle  and  in  harness,  and  not  In 
tbe  cultivation  of  the  plantation. 

As  regards  the  boilers,  it  is  contended  in  argument  that  they  are  at- 
tached to  the  sugar- house  by  briclis  and  mortar,  and  that  they  are  there- 
by exempt  from  the  privilege  Which  originally  existed  in  favor  of  the 
vendor.  But  this  question  was  settled  by  the  judgment  which  is  now 
stayed  by  this  injunction.  That  judgment  decreed  the  privilege,  and 
that  decree  has  now  the  authority  of  the  thing  adjudged.  But  that  de- 
cree did  not  provide  how  the  judgment  should  be  executed.  By  the 
pleadings  the  question  of  privilege  is  not  raised,  as  wUl  be  seen  by  a 
perusal  of  the  fourth  ground  upon  which  the  injunction  was  applied  for. 
The  question  for  us  to  determine  is  not  whether  any  pri^ilege  exists,  but 
whether  the  boilers  can  be  sold  separately  from  the  building  to  which 
they  are  attached,  whether  the  whole  property  shotdd  not  have  been 
seized,  appraising  the  property  and  the  boilers  separate?  The  evidence 
satlGfies  us  that  the  boilers  can  be  removed  without  damage  to  the  eugar- 
hotue,  and,  therefore,  that  It  was  not  necessary  tliat  the  whole  property 
should  be  sold  under  a  separate  appr^sement  of  the  boilers. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment  of 
the  district  court  as  regards  Lapene  be  avoided,  annulled,  and  reversed, 
uid  that  the  injunction  as  to  h'm  be  reinstated  and  made  perpetual.  As 
regards  the  defendant,  Jadks,  it  is  ordered  that  the  judgment  of  the  dis- 
trict court  be  aSBrmed  with  coata 


Wtly,  J.,  concumng.  Defendants,  D.  C.  McCsn  &  Son,  obtain  judg- 
ment ag^nst  plaintifb  for  S3507  38,  "with  vendor's  privilege  on  four 
boUere  furnished  to,  and  now  situated  on,  the  Honsecour's  plantation  In 
tbe  ptuish  of  Plaquemines."    Flaintifb  were  planting  partners  on  said 
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plantetlon.  Execution  tsaued,  and  tiie  Bheiiff  seized  the  four  boUera  and 
alao  two  mares  on  stud  plantation  and  advertised  them  for  sale  on  tlie 
ttiird  of  April.    Plaintiffs  enjoined  the  sale  on  the  followjng  grounds: 

First— Beeause  the  property  was  advertised  for  sale  before  noiiee  of 
seizure  was  served  on  Julee  Lapene,  one  of  the  partners. 

Second—Because  the  sale  was  advertised  to  take  place  on  the  Monfle- 
cour'a  plaatatioc,  instead  of  at  the  court-house. 

Third— Because  the  two  mares  ure  attached  to  the  plantation,  used  b 
its  cultivation,  and  can  not  be  sold  separately. 

Fourth — Because  the  boilers  are  attached  by  bricks  and  cement  to  the 
sug&r -house,  they  fonn  a  part  thereof,  and  can  not  be  sold  separatelv 
from  the  plantation. 

As  piaintifb  are  ordinary  partners,  notice  of  seizure  should  be  given 
to  each  in  order  to  make  a  valid  sale  of  his  share  of  the  property  seized. 
Lapene  was  not  notified  of  tho  seizure  tili  the  twentieth  or  twenty-second 
of  March,  and  the  sale  was  advertieed  for  the  third  day  of  April.  He 
was  entitled  to  three  days  notice  of  seizure  and  ten  days  advertjsemMit, 
the  property  being  movable.  The  delay  Allowed  was  not  aufHciect  The 
objection  that  Lapene  was  not  properly  made  a  party  to  the  sale  must 
be  maintained.  But  this  is  no  cause  for  his  partner,  J.  L.  Jaclcs,  to  com- 
plain and  to  sue  out  an  injunction.  The  objection  that  the  sale  was  to 
occur  on  the  Monseoour  plantation,  where  the  property  was  sdzed,  is 
not  well  founded.  The  four  boilers  are  articles  tltat  could  not  easily  be 
moved,  and  the  sheriff  was  not  required  to  divide  the  sale.  C.  P.  666. 
As  to  the  third  objection,  I  wilt  remaric  the  evidence  shows  that  the  two 
mares  were  not  used  to  cultivate  the  plantation;  they  were  rlding-horaes 
and  could  be  sold  separately  from  the  plautatioo. 

I  agree  with  tlie  district  judge  that  defendants,  having  judgment  with 
vendor's  privilege  on  the  four  (toilers,  could  enforce  it  by  seizing  and 
selling  the  said  boiiera  separately  from  the  plantation.  When  they  were 
set  up  at  the  sugar-house  the  vendor's  privll^e  was  upon  them,  and  I 
Itnow  of  no  law  whereby  the  purchasers  could  destroy  the  privilege  by 
using  the  property  for  the  purpose  it  was  adapted.  I  con  not  consent 
th&t  a  vendor's  pr!vil«^e  on  a  movable  can  l>e  lost  Bimply  because  the 
purchaser  may  use  it  on  his  plantation.  If  such  were  the  case,  the  vend- 
or's privilege  would  furnish  but  little  aecuflty  in  an  agricultural  dis- 
trict. The  law  lios  not  declared  that  the  use  of  a  movable  by  a  pur- 
chaser shall  destroy  the  vendor's  privilege.    "Prisileges  become  extinct; 

"  First — By  the  extinction  of  the  tiling  subject  to  the  privilege. 
"Second— By  the  creditor  acquiring  the  thing  subject  to  it, 

■'  Third— By  the  extinction  of  the  debt  which  gave  birth  to  it 
"  Fourth— By  prescription." 

Kevised  Code,  3277, 
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As  defendants  have  a  privilege  upon  the  boUera  ae  separate  tMngB,  I 
see  no  reason  wby  they  may  not  sell  them  separately  from  the  planta- 
tion. If  they  remain  separate  things,  so  that  a  privilege  may  rest  upon 
them,  they  remain  separate  for  the  enforcement  of  such  prlrilege.  They 
can  not  be  things,  and  not  ttungs. 

It  they  are  movables,  the  vendor's  privilege  is  upon  them;  if  they  are 
part  of  the  plantation,  an  immovable,  there  can  be  no  vendor's  privilege, 
because  defendants  did  not  sell  the  plantation.  Defecdautfl  had  a  privi-  . 
lege  upon  them  as  movables  when  they  sold  them  to  plaintifb,  and  that 
privilege  has  been  recognized  in  the  Judgment  sought  to  be  executed. 
And  that  judgment  can  not  be  questioned  now,  nor  can  the  inquiry  be 
raised  as  to  the  exist«nGe  of  the  privilege  on  these  boilers,  because  de- 
fendants have  set  up  the  plea  of  res  jadicaUi.  Defeadanto  have  the  right 
to  enforce  their  privilege  by  selling  the  things  subject  thereto.  The 
plantation  is  not  subject  to  the  vendor's  privilege.  The  boilers,  as  sepa- 
rate thioga,  are,  and  they  may  be,  sold  to  satisfy  the  judgment  of  de- 
fendants. 

For  the  reasons  stated,  I  tbarefore  concur  in  the  decree  In  this  case. 

Howell,  J.,  dissents  from  the  majority  of  the  court  on  the  question  of 
notice  to  Lapeoe,  one  of  the  partners.  I  think  notice  to  Jacks,  at  the 
dcHuicile  of  the  firm,  was  sulBcienL 


No.  6259. 
Jeak  Dctbey  vs.  BsBTRANn  Laoubms. 

After  the  rendition  of  B  judicnient  Id  favor  of  the  plaintiff  AKalDBt  ilRfendant.  thi- 
wEfe  ot  aaid  defendant  died  LeavLnir  minor  children,  of  whom  he  beosme  thp 
tutor.  EsecutioD  issued  on  tlie  iudemeot.  and  clalntlff  tooJc  a  rule  to  efaow 
cause  why  certain  inortjfEieeB  should  not  Ije  erased  from  the  property  seized. 
The  dateDdanl'a  exception  to  the  jurlsdiotlon  of  the  Fifth  DlBtrlct  Court,  upon 
tbeKround  that  it  IsaenccesBloD  matter.  sJid  must  be  determined  br  the  Beooud 
District  Court,  ciin  not  be  malntnLned.  tt  is  not  slrlntly  a  aoooession  matter. 
but  Blmpls'  a  ruletaten  in  a  court  out  ol  which  an  execution  issued,  to  show 
eauBc  why  certain  mort«asee  which  stood  in  the  war  of  the  judgment  should 
Dot  be  erased.  The  Fifth  District  Court,  which  rendered  the  judKmeDt,  was  the 
proper  tribunal  to  pass  upon  all  subjects  relatinicto  the  executloD  thereof. 

The  objection  that  this  proceedlne  could  not  be  b;  mle.  but  should  be  br  direot  ac- 
tion, is  not  well  founded. 

APPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.     QuMom,  3. 
Jamen  Timony,  for  plaintiff  and  appellee.    J.  Miitmer,  for  defendant 
and  appellant. 

MoBUAK,  J.    Plaintiff  obtained  judgment  against  the  defendant  After 
the  rendition  ot  this  judgment  the  wife  of  the  defendant  died,  iesvli^ 
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minor  (diUdren.  The  delendant  became  by  law  their  tutor.  ExecutioB 
issued  on  the  judgment,  aad  property  was  seized.  It  appeara  that  the 
recorder  of  mortgages  certiflee  that  there  exists  on  the  property  sealed 
several  mortgagee,  among  them  one  in  fovor  of  the  minors. 

Plaintiff  took  a  rule  on  the  mortgagees  to  show  cause  why  the  mort- 
gages should  not  be  erased. 

The  defendant,  tutor,  exoepts  to  the  jurisdiction  of  the  Fifth  I^etQct 
Court,  upon  the  ground  that  It  is  a  succession  matter,  and  must  be  de- 
termined by  the  Second  District  Court.  We  think  it  wae  not,  strictly 
speaking,  a  suooesaion  matter.  It  is  elmply  a  rule  taken  in  a  court  out 
of  which  an  execution  issued,  to  show  cause  why  certain  mortgages  which 
stood  in  the  way  of  tbe  judgment  should  not  be  erased.  The  Fifth  Dis- 
trict Court,  which  rendered  the  judgment,  was  the  proper  tribunal  to 
pass  upon  all  subjects  relating  to  the  execution  thereof. 

The  second  objection,  is  that  the  proceeding  can  not  be  by  rule,  tmt 
should  be  by  direct  action.    Wo  think  tbo  proceeding  by  ndewas  proper. 

As  regards  the  mortgages  in  favor  of  A.  Bochereau  &  Co.  and  Jean 
Taphil,  the  evidence  shows  that  they  have  been  dischai^ed  by  payment 
of  the  debts  which  they  were  given  to  secure. 

As  regards  the  minors'  mortgage,  the  record  shows  that  by  the  mar- 
riage contract  between  their  mother  and  father  t^e  defendant  recognized 
that  their  mother  had  brought  Into  marriage  furniture  amouating  to  one 
hundred  dollars,  and  other  property,  consisting  of  notes,  amounting  to 
82021,  all  of  which  was  taken  possession  of  by  the  defendant,  and  that 
the  marriage  contract  was  duly  rocorded  on  the  sixth  of  October,  1860. 
The  mortgage  for  those  two  amounts,  therefore,  rests  In  tavor  of  the 
minors  on  the  defendant's  property. 

The  judgiaent  appealed  from,  In  so  far  as  it  regards  A.  Bochereau  ft 
Co.  and  Jean  Taphil,  is  correct  As  regards  the  minora'  mortgage  it  la 
wrong. 

It  is  therefore  ordered  that  the  judgm«it  be  aOlrmed  as  to  Bochereau 
&  Co.  and  Jean  Taphil,  and  that  as  regards  the  minors'  mortgage  it  be 
avoided,  annulled,  and  reversed,  defendant  to  pay  the  costs  in  the  die- 
triot  court;  those  of  the  appeal  to  be  paid  by  the  plaintiR. 


WYI.K,  J.,  dissenting.  Plaintiff,  a  judgment  creditor  of  defendant,  seized 
certain  property  belonging  to  him  and  took  a  rule  In  the  I^fth  District 
Court  to  cause  the  erasure  of  two  general  mortgages  in  tavor  of  his 
minor  children,  whom  he  represents  as  natural  tutor: 

First — The  one  resulting  from  the  marriage  contract  with  his  deceased 
wife. 

Second — The  one  resulting  from  the  tutorship  of  bis  minor  children. 
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De9(B«tent,  in  hia  capacity  as  tutor,  exoepted  to  the  proceeding — 

nrBt^-ThHt  the  court  was  without  jurisdiction  ratione  personce  in  re- 
gard to  the  validity  or  existence  of  the  mortgages  owned  by  his  minor 
children. 

Second — The  proceeding  by  rule  is  unwarrantable;  plaintiff  must  bring 
a  direct  action. 

Third— In  a  direct  action  defendant  would  establish  the  reality  of  th« 
rights  claimed  for  his  children  and  the  validity  of  their  mortgages. 

The  court  maintained  the  rule  and  ordered  the  mortgages  to  be  can- 
celed.   Thereupon  defendant  appealed. 

I  think  the  court  erred.  The  Fifth  District  Court  was  without  jurisdic- 
tion to  determine  the  rights  of  the  minors  represented  by  plaintiff  as 
natural  tutor,  or  to  inquire  Into  the  validity  of  the  mort^^agee  belonging 
to  them.  The  Second  District  Court  has  exclusive  jurisdiction  of  "  alt 
matters  relative  to  minora."    Revised  Statutes,  section  2011. 

It  is  true,  a  judgment  creditor  of  the  community  need  not  pursue  his 
rights  in  the  succession  of  a  wife,  but  may  seize,  under  execution,  com- 
munity property  to  satis^  his  judgment  Still,  if  he  desires  the  mort- 
gsges  of  minora  bearing  on  that  property  erased,  he  must  apply  to  the 
miirt  having  Jurisdiction  of  minors  or  matters  relating  to  them. 

I  therefore  dissent  in  tills  case. 

Shearing  refused. 


SuocEssioN  OF  Richard  Condon. 

Appelliint.wliobAebout:bt  at  public  auction  a  lot  of  ground  bclonfflnji  to  tbosuc- 
ceeslon  of  Richard  Condon,  havlne  refused  to  comply  with  his  bid  utter  du* 
deniBQd  to  BCt'ept  the  deed  and  twn^ply  with  the  terms  of  the  snle.  the  natural 
lutrii  took  thia  rule  retiulrfntr  him  to  Cake  the  title  and  par  the  prioe.  or.  Id  de- 
taalt  thereof,  praying  that  the  property  be  aold  at  his  risk  and  eipHnne.  lib* 
court  below  made  the  rule  absolute,  and  the  purchasor.  HcMahon.  has  appealed. 

Tha  iodre  a  quo  did  not  err.  The  only  interest  the  appellant  baa  is  to  require  a 
good  title.  The  property  was  Bold  to  pay  debts  by  order  of  a  court  havlott  juria- 
diction  of  the  auoscsslon.  It  in  well  aeltied  that  under  aucb  olrcumntances  th* 
[iDrchasergetsaKood  title,  all  inuumbrancee  beiwi  transferred  from  the  thing 
lold  to  the  proceeds,  which  ware  under  control  ot  the  court. 

APPEAL  from  the  Second  District  Coort,  parish  of  Orleans.    Tigsot,  J. 
McOloin  £  Huton,  for  plaintllT  on  rule  and  appellee.  Feltmos  £  Milh<, 
for  defendant  and  appellant 

Wilt,  J.    This  succession  was  administered  by  the  surviving  widow 
ae  natural  tutrix. 

In  June,  1873,  a  B^e  was  made  by  order  of  court,  on  the  advice  of  a 
(Unily  meeting,  ot  a  lot  of  ground  and  improyements  on  SfagaziB« 
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Street  belonging  to  aaid  suoeeesion,  and  ThotnaB  HcHahoo  became  the 
purcbaeoF  for  ninety-flve  hundred  dollare.  Having  refused  to  emnply 
~ffitti  tiis  bid  alter  due  demand  to  accept  the  deed  and  comply  with  tiie 
terms  of  sole,  the  naturai  tutrix  toolc  this  rule  requiring  lilm  to  talte  ttie 
title  and  pay  the  price,  or,  in  default,  that  the  property  be  sold  at  bis 
risk  and  expense.  The  court  made  the  rule  absolute,  andMcMahon  has 
appealed. 

The  only  interest  appellant  has  is  to  require  a  good  title.  The  prop- 
erty was  sold  to  pay  debts  by  order  ot  a  court  having  jurisdiction  of  the 
succession.  It  is  well  settled  that  under  such  cirounistances  tlie  pur- 
chaser gets  a  good  title,  all  incumbranccB  being  transferred  from  the 
thing  sold  to  the  proceeds  which  are  under  the  control  of  the  court. 

Appellant  has  raised  objections  and  discussed  matters  in  which  be  has 
no  interest.  Out  of  abundance  of  caution  the  surviving  widow  and 
major  heirs,  who  have  only  a  residuary  interest,  have  joined  in  the 
deed.  Appellant  is  wholly  without  excuse  for  tailing  to  comply  with  his 
bid. 

It  is  therefore  ordered  that  the  judgment  herein  making  the  rule  ab- 
aolute  be  afflrmed  with  costs. 

Rehearing  refused. 


No.  6004. 
Cttt  of  New  Obleans  vs.  L4Payette  IssntANCE  Comp.^xy. 

The  sole  ground  upon  whioh  the  Latayetta  InsuraDce  Companr-  detendaat  aod  ip- 

pellaQt.  seeks  a  reversal  ot  the  judjimeDt  of  the  uourt  a  qua  is,  that  It  iwid  oat 
thousand  dollars  fn- the  year  ibte  to  the  State,  and  that  tty  the  stHtutceotuTI. 
1B71.  and  187*  It  Ib  provldeil  that  the  parmEUt  of  this  llcoDxe  by  any  [n^uraoiv 
oompaay  should  l>e  deemed  a  full  aonulttaDce  for  all  taxes  Imposed  by  Stale, 
parlnh,  or  munlclpHl  authority  for  the  year  tor  whlf  h  said  one  thouaaud  doltatt 
are  paid,  oioept  taxes  on  real  estate  owned  by  said  oompany. 

To  this  It  Is  correctly  answered  that  under  the  ooQBtitntlon  ot  1S88  the  Oeaetal  As- 
sembly can  not  oommute  taxee.  because  article  lit  prohibits  the  aeaeral  AiB«m- 
bly  from  excmptluBpropertylroni  taxation,  except  such  as  isaetuajly  need  tor 
school,  oburch.  or  cbaritable  purpoees.  and  declares  taxation  shall  be  equal  and 
unltomi  throuahout  the  Btate.  and  all  property  shall  be  taxed  In  proportion  lu 
Its  value. 

This  limitation  upon  the  power  ot  taxation  glreii  to  the  General  AsBemblr  pre- 
cludee  the  Idea  of  the  existence  of  power  to  commute  taxes. 

The  capital  of  an  IneurHnoe  compsnir  le  Its  property,  and  by  the  oonstltntion  ll 
must  be  taxed  like  the  property  ot  natural  psreona.  In  proportion  to  the  value 
thereof.  There  can  be  no  discrimination  among  the  owners  ot  property.  There- 
lore  the  portloQB  of  the  statutes  relied  on  by  defendant  eiemptliuc  InsannCF 
companies  Irom  taiatlon  are  repugnant  to  artl<'le  iia  ot  theconHlitatloDSDil 

APPEAL  from  the  Superior  District  Court,  parfsh  of  Orloans.    Etpc- 
klns.  3.    Samuel  P.  Blanc,  Assistant  City  Attorney,  for  pl^ntlff  and 
appellee.    Alfred  Shaw,  tor  defendant  and  appellant 
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Wti.7,  3.  The  dt;  ol  New  Orleans  recovered  judgment  by  oonSnning 
a  default,  after  proper  notice,  against  tlie  Lafayette  Insuruioe  CompanT 
for  Beven  hundred  and  fifty  dollars  for  city  taxes  on  ita  capital  for  the 
f6arl6T5.     From  this  judgment  defendant  appeals. 

The  petition  for  injunction  and  other  documents  found  In  the  tran- 
script, which  are  not  part  of  the  evidence,  will  not  be  noticed. 

The  Bole  ground  upon  which  appellant  seeks  a  reversal  of  the  judg- 
ment is,  !t  paid  a  license  of  one  thousand  dollars  for  the  year  1875  to 
the  State,  and  by  the  statutes  of  1871, 1872,  and  1874  it  is  provided  that 
tile  payment  of  this  license-tax  by  an  insurance  company  "  shall  be 
deemed  a  full  acquittance  tor  all  taxes  imposed  by  State,  palish,  or 
municipal  authority  for  the  year  for  which  said  one  thousand  dollars  Is 
paid,  except  taxes  on  real  estate  owed  by  said  company."  Id  other 
words,  the  defense  ia  the  the  payment  of  91000  license  under  the  law  by 
on  insurance  oompany  is  a  oommutation  of  all  taxes  cMmed  by  State  or 
dty  on  the  capital  of  said  insurance  company  for  that  year. 

To  this  the  answer  is,  under  the  constitution  of  1668,  the  Qenerol  As- 
s«nbly  can  not  commute  taxee,  because  article  118  prohibits  the  Gen- 
eral Assembly  from  exempting  property  from  taxation,  except  such  as 
is  actually  used  tor  church,  school,  or  charitable  purposes,  and  declares 
"  taxation  shall  be  equal  and  imiform  throughout  the  State,"  and  "  all 
property  shall  be  taxed  in  proportion  t«  lbs  value."  This  article  reetrlcts 
tbe  exercise  of  the  taxing  power.  Taxation  must  be  equal  and  uniform 
and  ad  vaiorein  upon  all  property  throughout  the  Stat«  it  levied  for 
State  purposes,  or  throughout  the  dty  if  levied  for  city  purposes.  This 
requirement  of  the  constitution  is  mandatory,  and  it  precludes  the  exer- 
cise of  the  taxing  power,  except  in  the  manner  indicated.  And  this 
limitation  upon  the  power  of  taxation  gived  to  the  General  Assembly 
precludes  the  idea  of  the  existence  of  power  to  commute  taxes.  If  the 
General  Assembly  can  commute  the  taxes  of  one  person,  they  may  of 
another.  All  insurance  companies  do  not  own  the  same  amount  of  capi- 
tal One  may  have  double  the  amount  of  another;  yet  If  one  thousand 
doUars  be  the  commutation  tax  it  will  not  be  equal,  uniform,  and  ad  va- 
lorem on  the  property  ot  insurance  companies.  If  an  insurance  company 
paying  a  Ucense  of  one  thousand  dollars  have  a  capital  of  one  million  of 
doUars,  Uie  burden  of  taxation  will  not  tall  so  heavily  on  It  as  on  a  com- 
mercial firm  having  a  lilce  capital  subject  to  all  the  State  and  dty  taxes 
ierled  thereon.  The  capital  of  an  insurance  company  is  its  property; 
and  by  the  constitution  It  must  be  taxed  like  the  property  of  natural 
persons.  In  proportion  to  the  value  thereof.  There  can  be  no  discrimina- 
tion among  the  owners  of  property  where  the  power  of  taxation  Is  em- 
Idoyed,  because  the  oonslitution  dedares  "  all  property  shall  be  taxed  in 
proportion  to  Its  value,"  and  "  taxation  shall  be  equal  and  uniform 
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throughout  the  State."  It  also  prohibits  the  exemptioD  of  property  from 
taxatioii,  escept  such  as  is  aotu^ly  used  for  church,  school,  or  charitable 
purposes.  Under  previous  constitutions  it  was  held  the  OoDeral  Assem- 
bly could  exempt  property  from  taxation,  and  power  to  exempt  propertj 
from  taxation  included  authority  to  commute  taxes;  for  a  commutation 
of  taxes  is  an  exemption  from  ordinary  taxation  conditioned  upon  pay- 
ment of  a  specified  sum  or  other  consideration. 

The  d^siona  of  tliis  court  under  previous  constitutions  which  per- 
mitted the  General  Assembly  to  exempt  property  from  taxation,  t«  the 
effect  ttiat  the  General  Assembly  may  commute  taxes,  are  not  authority 
oontrolling  this  case  arising  under  the  constitution  of  1868,  which  |wo- 
hibits  the  exemption  of  property  from  taxation,  except  such  as  is  aetn- 
aliy  used  for  church,  acluiol,  or  charitable  purposes. 

The  ease  of  tlie  Louisiana  State  Lottery  Company  vs.  City  of  Se* 
Orleans,  24  An.  86,  cited  by  <lefendant,  was  not  like  the  case  now  tiefore 
the  court  In  that  caso  the  city  claimed  no  taxes  upon  the  capital  ot  Hk 
Lottery  Company.  The  controversy  was  whether  said  compuiy  was 
liable  to  take  out  a  license  from  the  city,  or  whether  the  city  could  de- 
mand a  license  from  it  0(  course  there  was  no  want  of  power  in  the 
General  Assembly  to  agree,  in  consideration  of  a  cert^n  sum,  to  exempt 
said  company  from  all  licenses.  State  and  municipal;  t>ecansc  in  r^jard 
to  licenses  there  is  no  constitutional  restriction  or  limitation.  It  is  only 
in  regard  to  taxes,  What  was  said  in  that  decision  beyond  the  issue  pre- 
sented by  the  pleadings  was  unnecessary  and  is  not  authoritativa 

Our  conclusion  is,  those  pro^-isions  of  the  statutes  reUed  on  by  defend- 
ant, exempting  insurance  companies  from  taxation,  are  repugrumt  to 
article  118  of  the  constitution  and  void. 

Judgment  affirmed. 


Mrs.  F.  C.  Bibnvent  vs.  Leda  and  Mathilde  Pbieiii. 

Tbe  plalntlR.  Ure.  Bienvenu,  snea  to  Hnnal  a  judgment  NsaiDSt  her  while  a  mairitd 

woman  and  to  enjoin  ite  execution,  od  the  eround  that  it  was  obtained  for  a  debt 
ot  her  husbiind.  which  was  assumed  by  her  Id  oontraventlon  o(  a  prohibltoTT 
law,  QQ  theoreaaionol  oaale  of  the  property  now  seized  bavloK  been  madelo 
her  1>7  her  huaband  In  Battufaction  of  a  juclKment  she  had  obtained  as^lnat  him, 
Writs  of  cxeoutlon  bad  baen  iHsued  a^iainal  husband  ajid  wile,  and,  partial  par- 
meats  havine  at  different  timee  been  made  by  Hrs.  Bienvenu.  delays  w«ri' 
granted.  Atterthe  death  ot  her  huabaiid.  another  execution  waa  iaauod  like  thv 
preoedluft  onea.  whereupon  thlasult  waa  brouKhl,  Aa  no  paymeDt  was  sbown  to 
hnyebecn  made  after  the  plalDtlfl  became  suiliria.  It  follows  that  art.nt.C.F-, 
and  nlBo  art.  am,  B.  C.  C.  second  clause,  do  not  apply  to  her.  and  she  la  not 
estopped  fromasBaillDK  the  judgment,  when,  for  the  first  time.  11  is  sought  to  be 
oafurced  against  her. 
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Tb«acto(  aalc  trom  Blenveau  to  his  wits  was  null  and  void  bewue  ot  theMHUmp- 
tloD  by  the  latter  at  the  debts  of  the  tomier.  Inoludlns  the  note  held  br  theee 
delendanta.  It  follows  that  the  j  udtcmeDt  obtained  br  defendants  wcalDHt  rlalo- 
tltr  on  Bald  assumptionB  la  null,  ae  Bb«  can  not  be  made  to  pay  the  debts  of  her 
husband  or  oommunity. 

But  aa  the  Bale  to  her  wae  null,  the  title  to  tho  property  did  not  pass  from  the  hus- 
band, and  she  can  oot  at  the  same  time  claim  to  be  the  owner  at  the  property 
and  exempt  from  liability  on  the  assumption.  The  contract  IB  not  null  aa  to  the 
RssumptloQ  and  valid  as  to  the  transfer  of  tbo  property.  She  therefore  has  no 
leeal  Kmund  to  enjoin  the  sale  at  property  for  a  debt  of  her  husband,  which  she 
was  forbidden  to  assume. 

The  wife  should  be  released  trom  all  personal  liability  for  tbc  debt  of  tbo  husband 
restinit  on  the  property,  but  the  creditors  should  be  allowed  to  antorce  their 
mortcoKeasto  the  husbjnd.  When  suit  was  Instituted  AealoBt  he i',  she  could 
have  abandoned  any  olalm  to  tbo  property  and  thus  avoided  the  rendition  of 
the  judKinoat  eomplalDCd  of. 

iPPEAL  from  tbe  Fourth  District  Cotirt,  parish  ot  Orleans.  Lunch, 
J.  J.  E.  AtMbi,  for  plaintiff  and  appellee.  A.  Boberl,  for  defend- 
Bota  and  appellants. 

HowBLL,  3.  Raintitf  sues  to  annul  a  judgment  obtained  against  her 
wbileamariied  woman,  and  to  enjoin  itaesecution.on  the  ground,  among 
oth«n,  that  it  was  obt^ned  tor  a  debt  of  her  husband,  which  was  oa- 
samed  by  her  in  contravention  of  a  prohibitory  law.  The  defense  is  ac- 
qnieecenoe  and  partial  payments,  a  special  and  general  denial,  and  a 
(l«nand  for  damages. 

Tho  material  facts  are:  Plaintiff  obtained  judgment  of  separation 
from  her  husband  and  forthesum  ot  thirty-nine  thousand  dollars  ag^nst 
him,  with  a  morigage  in  favor  ot  married  women.  In  satisfaction  of 
this  judgment  the  husband  transferred  property  in  the  Third  District  of 
New  Orleans,  valued  at  815,300,  in  consideration  of  which  the  sum  of 
94883  72  was  credited  on  the  judgment,  and  for  the  balance  the  wife  as- 
sumed the  payment,  in  place  and  stead  of  her  husband,  ot  certain  notes 
secured  by  mortigage  on  the  property  sold.  The  defendants  in  this  suit, 
being  the  holders  of  one  of  said  notes  for  S3333  33},  instituted  the  hy- 
pothecary action  thereon  against  Mrs.  Bienvenu  and  husi)and,  the  prayer 
b^ng  that  "  Mrs.  Fannie  C.  OUver,  wife  of  A.  Bienvenu,  and  said  A.  Bien- 
venu, to  assist  his  wife  herein,  be  cited  according  to  law;  that  after  due 
proceedings  had.  Judgment  be  rendered  herein  In  favor  of  pl^atifb  and 
against  defendant "  tor  the  amount  claimed,  with  vendor's  privilege  and 
special  motgage  on  the  property  described,  or  its  proceeds.  Citation 
issued  to  the  wile  and  husband,  all  the  formalities  required  in  the  hy- 
pothecary action  were  observed,  and  judgment  rendered  in  these  words: 
"It  is  ordered,  adjudged,  and  decreed  that  the  judgment  by  default 
herein  entered  on  the  ninth  instant  be  now  confirmed  and  made  final; 
that  plaintifib  do  have  and  recover  of  defendants,  Mrs.  Fannie  G.  Oliver 
and  her  husband,  Arlstide  Bienvenu,  the  sum  ot  8S33S  381,  ^t^h  ^^^^ 
per  cent  per  annum  interest  thereon  from  the  twenty-second  of  June, 


760  STJPKEME  COURT  OF  LOUISIANA, 

Mrs.  F.  C.  BlsDTenu  vs.  Le<U  aad  Mathilda  Prlenr. 

1866,  until  paid,  twenty  dollars  costs  ot  copies  of  acte,  and  aU  costs  of 
suit,  the  whole  with  vendor's  privilege  and  special  mortgage  on  the  prop- 
urty  described  la  the  petition  and  acts  of  sale  herein. 

"Rendered  March  16. 1889. 

"  Signed  March  20, 1869." 

Copies  of  this  judgment  were  served  on  each  of  the  parties.  Execu- 
tions were  issued  at  different  times,  dlreothig  the  sheriff  in  the  usud 
form,  by  seizure  and  sale  of  the  property,  real  and  personal,  rights,  and 
credits  of  Mrs.  Fannie  C.  Oliver  and  her  husband,  Arfstlde  Bienvenu,  to 
make  the  said  sum,  with  vendor's  privilege  and  special  mortgage  od  the 
property  described  in  the  writs.  Upon  these  write  partial  payments  were 
mode  by  Mrs.  Bienvenu  in  1869,  1871,  and  1872,  and  delays  were  granted. 
In  May,  1875,  after  the  death  of  the  husband,  another  execution  issued 
in  the  same  form,  whereupon  this  suit  was  brought. 

The  defendants,  who  appealed  from  a  judgment  against  them,  insutt 
that  the  plttiDtUT  is  estopped  from  attacking  their  judgment,  by  reasoD 
of  said  payments  and  acquiesoenoe,  and  cite  article  612,  C.  P.,  which 
says:  "  The  nullity  of  a  judgment  rendered  against  a  party  without  his 
having  beeh  cited,  or  by  an  incampeteot  judge,  even  if  the  formalities  ot 
law  have  been  observed,  may  be  demanded  at  any  time,  unless  the  de- 
fendant were  present  in  the  parish  and  yet  suffered  the  judgment  to  be 
executed  without  opposing  the  same. 

"  The  same  rule  shall  govern  as  regards  a  defendant  not  qualified  to 
appear  in  a  suit  where  judgment  has  been  given  against  him,  if  he  suffer 
the  Judgment  to  be  executed  against  his  property  without  opposing  the 
same." 

And  also  article  2272,  B.  0.  0.,  second  clause:  "In  default  of  an  sH 
of  confirmation  or  ratification,  It  is  sufilclent  that  the  obligation  be  vol- 
untarily executed  subsequently  to  the  period  at  which  the  obligation 
could  have  been  validly  confirmed  or  raUfled." 

As  no  payment  is  shown  to  have  been  made  by  the  pl^ntifT  after  ^e 
became  mil  juris,  these  articles  do  not  apply  to  her,  and  she  is  uot 
estopped  from  assailing  the  judgment  when,  for  the  first  time,  itissought 
to  be  enforced  against  her. 

Under,  article  2397  of  the  Revised  Civil  Code,  and  the  decisions  in  Spur- 
lock  vs.  Malner,  1  An.  301,  and  Oliver  vs.  Dayriee,  23  An.  439,  the  act  of 
s(Ue  from  A.  Bienvenu  to  his  wife  was  nuU,  because  of  the  assumption  by 
the  latter  of  the  debts  of  the  former.  Including  the  note  held  by  these 
defendants.  It  follows  that  the  judgment  obtained  by  defendants  against 
plaintiff  on  said  assumption  is  null,  the  plalntift  being  prohibited  firom 
making  such  assumption,  aad  the  judgment  against  her  should  be  so  de- 
clared in  this  proceeding,  as  she  can  not  be  made  to  pay  the  debt  of  her 
husband,  or  community. 
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But  as  the  sole  to  her  was  duU,  the  title  to  the  property  did  not  pase 
trom  the  husband,  and  she  can  not  at  the  same  time  claim  to  be  the 
oimer  of  the  property  and  exempt  from  liability  on  the  assumptjon.  The 
contract  is  not  null  as  to  the  assumption  and  valid  aa  to  the  transfer  of 
the  property.  She,  therefore,  has  no  legal  ground  to  enjoia  the  sale  of 
the  property  tor  a  debt  of  her  husband,  which  she  was  forbidden  to  as- 
sume. Not  being  the  owner  of  the  property,  she  bas  no  interest  tn  ques- 
,  tioniog  the  right  of  the  creditors  to  enforce  their  mortgage  upon  it  for 
the  debt  of  her  husband.  We  have  seen  tliat  the  Judgment  in  favor  of 
the  defendants  was  rendered  against  both  wife  and  husband,  and  copies 
thereof  served  on  each,  and  that  the  execution  was  issued  against  both. 
There  is  no  one  before  us  compl^ning  of  ttie  r^ularity  of  the  proceed- 
mg  aa  against  the  husband,  whose  property  is  certainly  liable  tor  the 
debt  held  by  the  defendants  in  this  case,  and  the  wife  can  not  be  heard 
to  enjoin  the  sale  ot  the  property  as  hers  and  deny  the  debt  resting  on  it 
and  assumed  by  her  as  a  part  of  the  price  by  which  alone  she  could  have 
acquired  it 

We  think  she  should  be  relieved  from  all  personal  liability  for  the  debt 
ot  the  husband  resting  on  the  pi-operty,  but  the  creditors  should  be  al- 
lowed to  enforce  their  mortgage  as  to  the  husband.  When  suit  was  in- 
stituted ^(ainst  her  she  could  have  abandoned  any  claim  to  the  property, 
and  thus  avoided  the  rendition  of  the  judgment  complained  of. 

It  is  therefore  ordered  that  the  judgment  appealed  from,  so  far  it  an- 
nuls the  judgment  against  plaintifT  herein,  be.  afflrmwl,  and  that,  so  far 
as  it  perpetuates  the  injunction  against  the  eulo  of  the  property  subject 
wdefendant's  mortgage,  it  be  reversed,  and  the  injunction  dissolved  with 
the  costs  thereof;  costs  ol  the  lower  court  on  the  main  demand  to  be  paid 
by  defendants  and  those  of  appeal  by  plaintifT. 
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A.  T.  PoBcHE  vs.  Mbs.  E}S3ijL  Bonis  et  ai_ 

I,  in  this  paao.  the  snio  uudor  Iho  lortdosuro  ot  the  mort«ajjo  containioB  tlie  nou- 
allaoatloa  cIilusb  dlesolved  tho  Icuee  61  tho  plaintifF.  still  this  did  not  transfer  to 
the  purchasers  the  eroii  ot  corn  whleh  was  fully  matured  and  ready  to  li«  KBth- 
I'rcd.  and  whloh  did  not  belong  to  the  morteaico  debtor.  Indeed,  the  mortKaee 
i^rtifloate  read  at  the  sale  and  copied  in  the  deed  of  tbe  purchasers  showed  that 
tlie  corn  beionKed  to  ulaintifT.  Tho  crop  was  made  before  there  was  a  seiEure. 
It  sran  the  property  of  tho  pialutiff,  less  one  fourth  duo  toe  rent,  and  his  titia 
oould  not  be  divested  in  a  proeecdiuK  to  which  he  was  not  a  party. 

By  the  saia  the  purchasers  acquired  the  property  ot  tiio  niortBa«e  debtor,  and  the' 
lessee  bad  the  right  to  remove  his  property,  whotiicr  iu  the  Held  or  in  the  bouses, 
Irom  tbe  leaaed  premlaca. 
55 
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The  OTideut  mennlDK  ot  artlolae  us  and  us  of  the  Revised  Codo  te.tbatwbere  thr 
crops  belonit  to  the  owner  of  the  plaatatlon  ther  form  port  ot  the  ImmoT^p. 
and  where  It  ie  seized,  the  trulta  gathered  or  produrad  Inure  to  the  beneAt  ol  tb* 
seizlDK  creditor. 

A  crop  raised  on  leased  premises  In  no  sonso  (ormt  part  ot  the  iromovable.  It  be^ 
lonss  to  the  leaaee.  and  ma;  be  sold  by  him,  whether  It  be  RMhered  or  not,  and  it 
may  be  sold  by  his  judgment  [Creditors. 

BeeldCH.  the  law.  It  literally  construed,  only  sires  the  beneflt  ot  the  trults  gatherpd 
.  or  produced  during  seizure  to  the  skIzIdk  creditor.  Here  It  Is  the  purebaaere 
who  i^lalm  the  benefit.  The  scIzIdk  creditor  did  not  set  up  such  a  elalm  eilber 
In  the  prooeedlnsB  to  toreclose  the  mortxnjic-.'^i^the  advert laemePt  and  sale. 
He  took  no  proceed!  ne.oon  trad  ictor  11  y  with  plalSMftHlVNVllteL^^^  b^'°  "'  t'"' 
property  ol  the  latter.  On  the  contrary,  tbe  evidence  showH  tK%t  the  crap  was 
not  sold.  Defendants  should  be  satlslled  to  Ret  what  tboy  purchased.  No  aae 
should  be  permitted  to  enrich  himself  at  tbe  expense  ot  another. 

APPEAL  from  the  Fifteenth  Judicial  District  Court.toarish  ot  Terre- 
bonne. Beattie,  J.  Jury  trial.  JV.  H.  RigkUx-  aaml.  J).  Moore,  for 
plalatjff  and  appellant.      Ooode  £  lUnder,  for  dcra^da[n  and  appellees. 

Wyly,  J.  Plaintiff  leased  in  March,  1873,  by  act  inv^ri^ate  signa- 
ture and  duly  recorded,  sixty  arpente  o!  land,  beinfflSu)!,  the  planta- 
tion purchased  by  Mrs.  Emma  Bodin  from  F.  S.  Oqjal  IVJune,  1868. 
Fending  the  lease,  to  wit:  in  August,  1873,  the  plantation  Vas  sMzed  un- 
der foreclosure  of  tbe  mortgage  given  to  secure  the  puic^aso  price,  and 
It  was  sold  in  September  following  to  the  defendants,  Bonvillain  and  Bur- 
guleres. 

The  purchoaere  claimed  the  corn  crop  standing  in  the  field  leased  xo 
plaintiff,  on  the  ground  that  the  raorl^^age  under  which  they  purchased 
the  property  containing  a  non-aUeiialion  clause,  the  sale  dissolved  the 
lease,  aud  tlie  standing  crop,  being  a  part  of  tbe  plantation,  passed  to 
them  by  the  sale. 

By  the  terms  of  the  lease  plaintiff  was  to  give  one  fourth  of  the  com 
produced  in  payment  of  the  rent. 

The  contract  of  lease  was  mentioned  in  the  mortgage  certificate  incor- 
porated in  the  deed  to  the  purchasers. 

Plaintiff  sues  to  be  decreed  the  owner  of  three  fourths  of  the  com,  and 
he  enjoins  the  defendants  from  gathering  and  appropriating  the  corn. 

DefenUaots,  Bonvillain  ami  Burguieres,  caused  the  injunction  to  be  re- 
leased on  bond  for  one  thousand  dollars. 

The  courtr  below  gave  judgment  on  the  verdict  of  a  jury,  rejecting 
plalntifTs  demand  and  dismiseing  his  suit    Plaintiff  appeals. 

We  think  the  court  erred.  If  the  sale  under  the  foreclosure  of  the 
mortgage  containing  the  iion-alienalioH  clause  dissolved  the  lease,  stili 
this  did  not  transfer  to  the  purchasers  the  crop  of  com,  which  was  fully 
matured  and  ready  to  be  gathered,  and  which  did  not  belong  to  the  mort- 
gage debtor.  Indwd,  the  mortgage  certificate  read  at  the  sale  and 
copied  in  the  deed  to  the  purcluwers  showed  that  the  com  belonged  to 
plaintiff.    The  crop  was  made  before  there  was  a  seizure.    It  was  the 
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property  of  plaintiff,  less  one  fourth  due  for  rent,  and  his  title  oould  not 
be  divested  In  a  proceeding  to  which  he  was  not  a  party.  By  the  sale 
the  purchasers  acquired  the  property  of  the  mortgage  debtor,  and  the 
iMsee  had  the  right  to  remove  his  property,  whether  In  the  field  or  in 
the  hoi»«^  from  the  leased  premises. 

It  la  true,  artic^  466  of  the  Beyised  Code  says  tttat  standitig  crops  are 
considered  as  immovable  and  as  part  of  the  land  to  wtiloh  they  are  at- 
tached, and  article  166  declares  that  the  fruits  of  an  immovable  gathered 
or  produced  while  it  is  under  seizure  are  considered  as  making  part 
thereof,  and  inure  to  the  benefit  of  the  person  making  the  seizure.  But 
the  evident  meaning  of  these  articles  is,  where  the  crops  l>eloDg  to  the 
owner  of  the  plantation,  they  form  part  of  the  immovable,  and  where  it 
IB  seized,  the  fruits  gathered  or  produced  inure  to  the  benefit  of  the 
seizing  creditor. 

A  crop  raised  on  leased  premises  in  no  sense  forms  part  of  the  Im- 
movable. It  belongs  to  the  lessee,  and  may  be  sold  by  him,  whether  It 
be  gathered  or  not,  and  it  may  be  sold  by  his  judgment  credltora  If  It 
neoessarily  forms  part  of  the  leased  premises  the  result  would  be  that  it 
could  not  be  sold  .under  execution  separate  and  apart  from  the  land.  If 
a  lessee  obtain  supplies  to  make  his  crop,  the  factor's  Uen  would  not  at- 
tach to  the  crop  as  a  separate  thing  belonging  to  his  debtor,  but  the  land 
belonging  to  the  lessor  would  be  affected  with  the  recorded  privilege. 
The  law  can  not  bo  construed  so  as  to  result  In  such  absurd  conse- 
quMHxe. 

Besides,  the  law,  if  literally  construed,  would  only  give  the  benefit  of 
tniits  gathered  oi  produced  during  seizure  to  the  seldng  creditor.  Here 
it  is  the  purctiasers  who  claim  the  benefit.  The  seizing  creditor  did  not 
set  up  such  a  claim,  either  in  the  proceedings  to  foreclose  the  mortgage, 
or  in  the  advertisement  and  sale.  He  took  no  proceeding  contradictorily 
with  pMntift  looking  to  t^e  sale  of  the  property  of  the  latter.  On  the 
contrary,  the  evidence  shows  that  the  crop  was  not  sold.  Defendants 
should  be  satiBfied  to  get  what  they  purctiased.  They  will  not  be  per- 
mitted to  despoil  the  plaintiff  of  the  fruits  of  his  industry  or  labor.  No 
one  should  be  permitted  to  enrich  himself  at  the  expense  of  another. 

The  cases  in  9  Bob.  264,  and  in  14  An.  47,  cited  by  defendants,  were  not 
like  the  one  now  before  the  court,  where  the  crop  belongs  to  a  lessee  and 
not  to  a  seized  debtor. 

As  the  evidence  foils  to  disclose  the  value  of  the  com  belonging  to 
plidntiff  which  has  been  taken  and  appropriated  by  defendants,  the  case 
must  t>e  remanded. 

It  is  therefore  ordered  that  the  judgment  herein  be  annulled,  and  it  is 
decreed  that  this  cause  be  remanded  for  trial  according  to  law  and  thf 
views  herein  expressed,  appellee  paying  costs  of  appeal. 


SUPREME  COURT  OF  LOUISIiNA, 
Porche  vs.  Hra.  Emmsi  Bodltu 

MoBOAX,  J.,  dMsenting.  On  the  twelfth  ot  June,  1S68,  F.  S.  Goode  sold 
A  certain  tract  of  land,  cultivated  as  a  plantation,  to  Urs.  Emma  Bodio. 
The  sale  was  made  by  public  act,  and  was  duly  recorded.  The  terms  ot 
sale  were  uotee,  to  secure  which,  special  mortgage  and  vendor's  privilege 
was  reserved.  The  act  of  sale  contained  the  pact  de  non  alienantb. 
Burguiercs,  holder  of  one  of  the  mortgage  notes,  past  due,  caused  the 
property  mortgaged  to  be  seized  and  sold  under  a  judgment  obtained  l>y 
him  against  Mrs.  Bodin.  Bonvillain  and  Leupey  Burgul^es  bou^t  the 
property  at  the  BherifTs  sale. 

Mrs.  Bodin  leased  a  portion  of  the  property  to  A.  T.  Porohe.  The  lease 
was  by  private  act,  and  was  passed  on  the  first  of  March,  1873.  Porcbe 
cultivated  the  land  leased,  and  when  the  plantation  was  sold  (sixth  ot 
September,  1873,)  had  on  it  a  crop  of  com  standing  in  tiie  field.  The  pur- 
chasers attempted  to  gather  the  crop,  when  they  were  stopped  by  ttiis 
Injunction. 

The  act  of'sale  was  notice  to  all  persons  having  dealings  with  r^ard 
to  the  property  conveyed  by  it,  who  were  charged  with  notice  of  the 
terms  upon  which  it  was  sold  and  the  Incumbrances  which  existed  upon 
it.  When,  therefore,  the  plaintiff  leased  a  portion  ot  the  land,  he  knew 
what  reaponsibiUtiee  ho  was  incurring  and  what  risk  he  ran.  I  consider 
him  to  be  in  the  same  position  that  hts  lessor  was.  The  lease  was,  in  my 
opinion,  a  violation  of  the  pact,  and  could  not,  therefore,  affect  the  con- 
ditions of  the  sale  or  the  condition  of  the  property,  and  when  the  defend- 
ants purchased  it  they  did  so  without  any  regard  to  the  lease  or  the 
rights  of  the  lessee  as  between  the  lessor  and  the  leasee.  When  they 
acquired  the  land  they  became  the  owners  ot  every  thing  which  was 
growing  thereon. 

"  Standing  crops,  and  the  fruit  of  trees  not  gathered,  and  trees  before 
they  are  cut  down,  are  likewise  immovables,  and  are  considered  as  part 
of  the  land  to  which  they  are  attached."    R  C.  C.  465. 

I  do  not  imderstand  bow  plaintiff  can  escape  Uiis  positive  providon  of 
the  Code.  Certainly,  if  the  standing  crops  are  to  be  considered  as  part 
of  the  land,  when  the  land  is  sold  the  purchaser  can  no  more  be  deprived 
of  what  is  growing  upon  the  land  than  he  can  be  deprived  of  the  land 
itsdt 

In  the  case  of  Bludworth  et  al.  vs.  Hunter,  9  R.  206,  the  court  said: 
"  The  standing  crops  at  the  time  of  the  sale  to  Jacobs  wero  attached  to 
the  land,  and  are  considered  a  part  thereof,  and  were  included  in  the 
price  given  for  it.  If  the  plaintiff,  in  any  further  proceeding,  should 
cl^m  a  share  ot  that  price,  in  the  hands  of  the  purchaser,  and  succeed, 
he  will  then  get  his  share  of  the  ungathered  crop.  In  the  fifth  N.  S.  52, 
this  court  said,  the  fruits  of  mortgaged  property  are  subject  to  the  mort- 
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gage  only  while  in  the  hands  of  the  mortgageor;  they  cease  to  be  so 
whm  they  accrue  after  the  transfer  of  the  original  property  to  a  txmajide 
purohaaer  and  possessor." 

In  my  opinion,  therefore,  the  injunction  woa  improperly  Issued;  the 
judgment  of  the  district  court  should  be  affirmed. 


State  of  LouiaiAXA  vs.  Willis  Holmbb. 

Delendaat  cinlmsd  tbe  rltrht  to  sell  certain  mediclaee  uader  bis  license  as  a  retail 
merchOiDt  without  gettlnK  Hjiuther  llcenae  as  a  druBKlil.  It  la  true  that  HI er- 
chHDt  mpans  a  dealer  In  merchandise,  which  general  term  has  a  very  extended 
meanlnK.  covcrlOB  all  articles  of  commeroe.  Includlns  medlolnes,  yet  It  will  not 
be  denied  that.  althooKb  the  LeslBlatuie  requires  a  lloenae  as  retail  mercliaiil. 
which  probablr  means  a  retail  dealer  In  any  and  all  kinds  ol  merchandise.  It 
can  Btlll,  trom  motives  ot  Dubllc  policy,  renuire  a  special  license  o(  certain  kinds 
ot  dealers,  such  as  peddlers  and  hawkers,  under  the  thirteenth  division  ot  the 
flrst  section  ol  act  No.  It  of  iBTg,  as  welt  hh  of  those  who  deal  in  certain  kinds  ot 
meTchandise,  such  as  those  who  retail  distilled  llauors,  sell  mediclnue,  keep  a 
coSee.  eods,  ortrult  stand,  and  many  others. 

The  twenty -seventh  division  of  the  same  section  provides  that  every  person  liavinK 
mom  than  one  shop,  store,  or  other  establish  meet,  or  who  shall  exercise  or  fol- 
low more  than  one  trade.  calllnK.  and  businese,  shall  pay  the  tax  on  each  sepa- 

Uoder  the  section  aforesaid.  It  a  retail  merchant  were  to  retail  whisky,  he  would  be 
liable  to  a  bar-room-license:  Ithe  were  to  put  up  a  soda  fountain,  or  trult-stand. 
or  open  a  private  market  In  his  store,  he  would  be  liable  lor  tbe  extra  license  ac- 
oordlntcly ;  it  be  ware  to  send  oat  ccoods  (or  sale  as  a  peddler,  or  If,  iu  connection 
with  the  sole  of  clothihK.  he  were  to  employ  a  tailor  or  tailors,  and,  furnlshloK 
the  cloth,  have  clothee  cut  and  mode  to  order  tor  sale,  in  tbe  one  case  be  wouUI 
have  to  pay  an  extra  license  as  a  ueddler  or  hawker,  and  In  the  other  as  a  mer- 
chant tailor.  Tbo  same  rule  will  apply  to  the  sale  ot  drugs  and  medicines  by  a 
retail  merchant,  a  special  license  beinn  required  tberetor  under  the  head  of 

APPEAL  from  the  Pariah  Court,  parish  of  Natchitoches.  P.  A.  Morse, 
Special  Judge.  JK  J.  Cunningham,  District  Attorney,  for  plaintlfE 
and  appellee.  Wm.  M.  Levy  and  C.  F.  Dranguet,  for  defendant  and  ap- 
pellant 

Talufebbo,  J.  The  district  attorney  of  the  Seventeenth  Judicial  Dis- 
trict, acting  upon  a  written  notice  furnished  liim  by  the  tas-collector  for 
the  pariah  of  Natchitoches,  dated  September  27, 1875,  brought  this  suit 
against  the  defendant,  alleging  that,  during  the  year  1875,  the  defendant 
was  doing  the  business  of  a  druggist  in  the  oity  ot  Natchitoches  without 
a  license  from  the  State,  and  that  he  is  liable  for  the  druggist's  license 
ot  fifty  dollars  and  the  penalties  prescribed  by  law  for  failure  to  pay  the 
license.  He  prayed  that  an  injunction  issue  restrt^ning  the  defendant. 
Holmes,  from  selling  drugs  and  medicines  In  tbe  city  and  parish  of 
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Natchitoches,  and  from  proBecuting  the  busloess  of  a  dni^ist  until  h» 
payB  for  and  takes  out  the  license  therefor  of  fifty  dollara,  as  prescribed 
by  the  revenue  laws  of  the  State,  and  for  citation  and  judgmeot  against 
the  defendant  for  fifty  dollais  as  a  druggist's  lioense  tor  the  year  1876, 
and  the  penalties  prescribed  by  law  for  liaving  been  engaged  in  die  buri- 
ness  of  a  druggist  during  the  year  1675  irithout  such  license  and  for 
costs  of  suit  An  injunction  was  issued  as  prayed  for,  but  was  dissolved 
on  bond. 

The  defendant  answered,  denying  that  he  has  been  doing  the  business 
of  a  druggist  during  the  year  187S  and  liable  to  pay  the  license  required 
by  law  from  peraous  engaged  in  the  buainese  of  druggists.  He  avers 
that  in  the  sale  of  certain  articlee,  which  are  alao  sold  by  druggists,  he 
did  not  compound  drugs  or  medicines,  or  adminisMr  them,  or  counsel  or 
advise  their  use  as  medldnea;  that  they  are  artldes  generally  used  and 
sold  by  all  country  merchants,  and  not  especially  for  medidnal  use,  or 
by  the  advice  of  physicians,  and  that  under  fats  merchant's  license  he 
had  the  right  to  sell  the  articles  claimed  to  be  drugs.  He  prays  to  be 
dismissed  with  his  costs. 

Judgment  was  rendered  ag^st  the  defendant  for  fifty  dollars  for 
having  b&en  engaged  during  the  year  1875  in  the  business  of  a  dru^^t 
without  a  license,  and  for  the  penalties  incurred  by  him  in  so  doing.  The 
Injunction  restraining  faim  from  pursuing  the  bualneee  of  a  druggist 
without  license  was  perpetuated.  A  motion  for  a  new  trial  was  overruled, 
ahd  the  defendant  appealed. 

It  was  admitted  that  the  defendant  had  been  during  the  year  1875  sell- 
ing without  license  the  following  medicines  Id  unbroken  packages  as  he 
receives  them  from  the  wholesale  dealers  in  New  Orleans:  Quinine  in 
one-ounce,  half-ounce,  and  quarter-ounce  bottles;  patent  pills  of  all 
kinds;  patent  bitters  ff  all  kinds;  castor  oil,  laudanum,  paregoric,  pepper- 
mint, spirits  of  nitre.  Further  admitted,  that  defendant  breaks  the 
packages  received  by  him  and  retails  by  the  ounce  or  otherwise  as 
desired  by  customers  the  following  medicines :  Calomel,  blue-maes, 
epsom  salts,  borax,  gum  camphor,  and  powdered  sulphur.  Admitted 
further,  that  defendant  does  not  compound  medicines  or  fill  physicians' 
prescriptions,  and  that  the  medicines  specified  are  generally  sold  by 
country  merchants. 

The  defense  in  this  case  Is  placed  mainly  on  the  alignment  ab  in^on- 
reni^nH,  and  upon  general  custom.  It  ia  argued  that  in  districts  at  a 
remote  distance  from  towns  and  cities  the  practice  of  mcdi^ne  would  be 
of  no  benefldal  use,  unless  country  stores,  under  their  merctiant's  lioenB» 
were  permitted  to  sell  such  medicines  us  the  defendant  in  this  case  sold, 
and  wliich  are  looked  upon  by  the  wbolp  civilized  world  as  staple  oom- 
modlUee;  that  the  practice  of  selling  medicines  in  this  way  by  country 
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merchants  is  universal  thronghant  the  land;  that  this  prance  has  grown 
into  ft  custom  from  a  long  series  of  actions  constantly  repeated,  and  has 
acquired  the  force  of  a  tacit  consent.  It  is  contended  that  under  the 
flfteen-doUsr  license  required  from  each  wholesale  or  wholesale  and 
retail  merchant,  and  every  ret^l  merchant,  according  to  act  No.  14  of 
March  5, 1872,  second  division  of  section  one,  the  defendant  is  entitled 
to  sell  medidnes  as  it  is  admitted  they  are  sold  by  him;  that  medldnes 
thus  sold  by  a  retail  merchant  fonn  part  of  the  goods  he  is  permitted 
under  his  license  to  sell,  and  that  be  can  not  on  that  account  be  reckoned 
in  the  cat^ory  of  druggists  and  be  required  to  pay  the  druggist's 
Hcense  of  fifty  dollars. 

It  is  not  our  province  to  consider  the  policy  of  the  usage  or  custom 
referred  to,  yet  we  maybe  allowed  to  doubt  whether  this  universal  vend- 
ing of  medicines  by  persons  for  the  most  part  Ignorant  and  incompetent 
in  such  matters  is  not  productive  of  as  much  evil  as  good  to  the  com- 
munity at  large. 

A  brief  aad  clear  definition  of  the  term  "druggist,"  by  a  standard 
lexicographer.  Dr.  Webster,  is  that  "  druggist  properly  means  one  whose 
occupation  is  to  buy  and  sell  drugs  without  compounding  or  prepara- 
tioiL"  The  term  therefore  has  a  much  more  limited  and  restricted 
meaning  than  the  word  apothecary,  and  we  find  little  difficulty  in  con- 
cluding that  the  term  druggist  may  be  applied  in  a  technical  sense  to 
persons  who  buy  and  sell  drugs.  A  man  may  be  a  drug^t  in  the  sense 
oE  being  a  purchaser  and  vendor  of  mediefuee,  whether  he  have  a  license 
as  a  drug^t  or  not,  although  he  can  not  legally  deal  in  drugs  (buying 
and  selling)  without  a  license.  It  was  because  the  defendant  pursued 
the  business  of  buying  and  selling  drugs  during  the  year  1875  without 
procuring  the  license  required  by  law;  that  is,  by  procuring  a  proper  di- 
ploma and  paying  fifty  dollars  for  it.  Act  No.  14,  acts  of  1872,  seventeenth 
division  of  section  one. 

The  reasoning  of  the  district  attorney  on  the  subject,  we  think,  has 
mach  force,  and  we  are  inclined  to  adopt  it  He  says:  "Defendant 
claimed  tiie  right  to  sell  these  medicines  under  his  license  as  a  retail 
merchant  It  is  true  that  merchant  means  a  dealer  In  mei-cJiandUe, 
which  general  term  has  a  very  extended  meaning,  covering  all  articles  of 
commerce,  including  medicines;  yet  it  will  not  be  denied  that,  although 
the  Legislature  requires  a  license  as  retail  merchant,  which  probably 
means  a  retail  dealer  in  any  and  all  kinds  of  merchandise,  it  can  still, 
from  motives  of  public  policy,  require  a  spei^ioi  license  of  certain  kinds 
of  dealers,  such  as  peddlers  and  hawkers,  under  the  thirteenth  division 
ot  tie  first  section  of  act  No.  14  of  1872,  us  well  as  of  those  who  deal  in 
rartain  kinds  of  merchandise,  such  as  those  who  retail  distilled  liquors, 
sell  medicines,  keep  a  coffee,  soda,  or  fruit  stand,  and  many  others.   The 
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twenty-seventh  division  of  the  aame  section  provides  that  every  peisou 
having  more  than  one  shop,  store,  or  other  establishment,  or  who  shall 
exercise  or  follow  more  tlian  one  trade,  calling,  and  business,  shall  paj' 
the  tax  on  each  separately.  Under  this  section,  if  a  retail  merchant 
were  to  retail  whisky  he  would  be  liable  for  a  bar-room  license;  it  he  were 
to  put  up  a  soda  fountain,  a  fruit  stand,  or  open  a  private  market  in  his 
store,  he  would  be  liable  for  the  extra  license  acoordingly;  if  he  were  to 
send  out  goods  for  sale  as  a  peddler,  or,  if  in  connection  with  the  sale  of 
clothing,  he  were  to  employ  a  tailor  or  tailors,  and,  fumislilng  the  clotii, 
have  clothes  cut  and  made  to  order  for  sale,  in  the  one  case  he  would 
Iiave  to  pay  an  extra  license  as  a  peddler  or  hawker,  and  in  the  other  as 
a  merchant  tailor.  The  same  rule  will  apply  to  the  sale  of  drugs  and 
medicines  by  a  retail  merchant,  a  special  license  being  required  tberdor 
under  the  head  of  druggist" 

Our  conclusion  ia  that  the  judgment  of  the  lower  court  is  correct,  sod 
it  is  ordered  accordingly  that  it  be  affirmed  with  costs. 


W.  W.  Washbubs  va.  W.  Van  Noedes  et  al 

E.  C.  Palmer,  one  of  the  tlatendante.  is  aaed  on  the  tolloTine  documniit,  aB  securitr 
for  the  iMiyineiit  of  two  note*  eiieouted  by  Van  Norden : 

"  Wheroaa  Mr.  W.  Van  Sorden  has  ttlven  his  two  notes  for  twenty-flve  hundred  dol. 
lore  each,  dated  this  date,  respeotlvelr  at  spven  nnd  elRhl  months,  to  his  oitn 
,  order  and  by  htm  Indorsed,  now.  In  order  to  secure  the  holder  o(  these  notfs 
andaaaKaamnteerorthelr  payment,  I  hold  myselt  perBonaUy  responsible  lo 
the  holder  of  said  notes  for  their  prompt  payment  at  maturity.  It  is  understood 
that  this  asreement  Is  conlldential  between  VLr,  Johnson  ArmstronK.  represeni- 
InK  all  parties,  and  Mr.  E.  C.  Palmer,  and  is  ho;  (o  be  used,  neept  In  il,t  rair  of  Ihy 
dralb  of  .Vr.  Palmer  or  Mr.  ArmslyOHn.  ami  if  tmed  before  that  eoiUingfiim.  i>  nuC 

It  is  oonteaded  that,  aatbe  document  has  been  produced  in  evidence  avainst  R  C. 
Palmer  before  the  deuth  of  himself  or  ArmatronK.  tbeobliKation  ia  null.  But  It 
is  evident  that  unless  the  doeument  (■ould  be  produced  in  evidence  in  eoart.  th" 
guarantee  could  not  have  been  proved,  aa  the  promise  to  pay  the  debt  of  an- 
other can  not  be  proved  by  parol :  nor  vraa  this  Kuarantee  Ui  take  elTect  only  u 
the  death  of  one  of  (be  parties  named,  for  ha  bound  himeelt  tor  their  jrrotap! 
pavmnU  ai  molarity.  The  evident  intention  of  all  parties  was  that  thp  tact  that 
thecuarantee  bad  been  tclvcn,  should  be  kept  secret  Irom  all  but  the  parties  anil 
Mr.  ArmatronK.  who  was  to  hold  said  Instrument,  as  the  rcpreacntatii'c  ot  all 
parties,  until  the  maturity  o(  the  notes.  If  Palmer  then  kept  his  promise,  the 
obi icatioD  would  be  surrendered  to  him.  other wiae  It  would  l>e  u?ed  aicalnst  him. 
Any  other  eon;  tructionot  this  document  would  make  It  nuxatory. 

APPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.     Ciillom,}. 
Randolph,  Singleton  tC  Srottne,  for  plaintiff  and  appellee.    Sice  £ 
Whitaker  and  Zaixy  S  Butler,  for  defendants  and  appellants. 
LtiDELiso,  0.  J.      This  suit  is  on  two  notes  executed  by  the  defendant, 
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Van  NordeD.  The  defenee  is  the  aame  which  he  made  in  the  caee  of 
Benner  va.  W.  Van  Norden,  decided  laat  year,  and  tor  the  reasons  therein 
stated  tht)  judgment  should  be  annulled.  The  defense  of  E.  C.  Palmer 
ie  the  same  as  that  made  by  Van  Norden  to  the  note,  if  he  be  bound  on 
it ;  but  he  utges  that  his  guarantee  was  made  on  condition  that  tbe  evi- 
dence of  it  should  not  tie  produced,  except  in  ease  of  the  death  of  said 
Palmer  or  of  Armetrong.    The  written  instrument  Is  as  follows : 

■'  New  Orleans,  June  10, 1873, 

"  Whereas  Mr.  W.  Van  Norden  has  given  hie  two  notes  for  82600  each, 
dated  this  date,  respectively  at  seven  and  eight  months,  to  his  own  order 
and  by  him  indorsed,  now,  in  order  to  secure  the  holder  of  these  notes  and 
as  a  guarantee  for  their  payment,  I  hold  myself  personally  responsible  to 
the  holder  of  said  notes  for  their  prompt  payment  at  maturity.  It  is 
understood  that  this  agreement  is  confidential  between  Mr.  JolmaoQ  Arm- 
strong, representing  all  parties,  and  Mr.  E.  C  Palmer,  and  it  is  not  to  be 
used,  except  in  case  of  death  of  Mr.  PaJmer  or  Mr.  Armstrong,  and  if 
u'.ed  tiefore  that  contingency,  is  null  and  void.  K  C.  PALMER" 

It  Lb  contended  that,  as  this  document  has  been  produced  in  evidence 
^^nst  £.  C.  Palmer  before  the  death  of  himself  or  Armstrong  tbe  obli- 
gation is  null.  It  is  evident  that  unless  the  document  could  be  produced 
ia  evidence  in  court,  the  guarantee  could  not  have  been  proved,  aa  the 
promise  to  pay  the  debt  of  another  can  not  be  proved  by  parol  Nor 
was  this  guarantee  to  take  effect  only  at  the  death  of  one  of  the  parties 
named,  for  he  bound  himself  "  for  their  prompt  payment  at  maturity.' 
The  evident  intention  of  the  parties  was,  that  the  fact  that  the  guarantee 
had  been  given,  should  be  kept  secret  from  all  but  the  parties  and  Mr. 
Armstrong,  who  was  to  bold  the  said  instrument,  as  the  representative 
of  all  parties,  until  the  maturity  of  the  notes.  If  Palmer  then  kept  his 
promise,  the  obligation  would  be  surrendered  to  him;  otherwise.  It  would 
be  used  against  him  to  compel  him  to  perform  his  obligation.  Any  other 
construction  of  this  instrument  would  make  it  nugatory. 

It  is  therefore  ordered  that  the  judgment  of  the  lower  court  be  af- 
firmed with  costs  of  appeal. 


Wtlt,  J.,  dissenting.  Defendants  appeal  from  the  judgment  condemn- 
ing them  to  pay  plaintiff  the  amount  of  two  promissory  notes,  one  for 
52500  and  the  other  81200.  As  to  the  defendant.  W.  Van  Norden,  the 
niaker  of  tbe  notes,  the  defense  set  up  by  him  is  similar  to  that  in  the 
case  of  Milton  Benner  against  him,  lately  decided,  and  tor  the  reasons 
tberoin  given  the  judgment  herein  as  to  him  was  correct.  But  the 
defendant,  Edward  C.  Palmer,  was  not  a  party  to  said  notes.     The 
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obligation  enforced  against  him  as  to  the  note  for  S2600  arose  from  the 
following  contract; 

"  New  Obleaiis,  Jane  10,  ISJB. 
"  Whereaa  Mr.  W.  Van  Norden  bae  given  his  two  notes  for  twenty-five 
hundred  {S2500)  dollara  each,  dated  this  date,  reHpectlvely  at  seven  (7) 
and  eight  (8)  months,  to  bis  own  order  and  by  him  indorsed,  now,  in  order 
to  secure  the  holder  of  these  notes  and  as  a  gnarantee  for  their  paj- 
meot,  I  hold  myeelf  personally  responsible  to  the  holder  of  s^d  notes 
for  their  prompt  payment  at  maturity.  It  is  understood  that  this  agree- 
ment is  confidential  between  Mr.  Johnson  Armstrong,  representing  all 
parties,  and  Mr.  K  C.  Palmer,  andUnot  to  bextaed,  except  in  the  aueof 
the  death  of  Mr.  Palmer  or  Mr.  Armstrong,  and  if  itsed  before  Uuti  con- 
tingency is  SCLL  AMD  VOID, 

E.  C.  PALMER" 


The  condition  upon  which  the  foregoing  obligation  was  to  be  used 
has  not  happened,  neitber  Johueon  Armstrong  nor  Edward  C.  Palmer 
having  died.  It  can  not  therefore  be  enforced,  according  to  a  stipulation 
on  the  face  of  the  instrument.  FlaintitT,  however,  was  permitted  by  t^e 
court  to  prove  by  a  witness  what  was  understood  by  the  suspensive  con- 
dition in  the  foregoing  written  agreement,  uid  this  witness  teetifled  that 
Palmer  meant  that  the  said  Instrument  was  not  to  be  "  used  by  any  bodij 
tattil  the  maturity  of  these  notes,unles8  he  died." 

The  bill  of  exceptions  to  thie  testimony  was  well  taken,  because  when 
'  the  witness  said  Palmer  meant  the  instrument  was  not  to  "  be  used  by 
any  body  until  the  maturity  of  these  notes,  unless  he  died,"  tiia  testimony 
clearly  contained  a  matter  against  and  beyond  what  Is  contained  in  said 
writing.  To  permit  this  evidence  would  be  to  interpolate  words  into  the 
condition  in  said  instrument  so  as  entirely  to  contradict  and  alter  the 
terms  of  said  condition. 

Considering,  therefore,  the  suspensive  condition  contained  in  the  in- 
stniment  upon  which  Palmer's  liability  is  sought,  I  find  no  obligation  up- 
on which  to  ^ve  judgment  against  Palmer.  As  to  him,  the  court  erred 
in  giving  Judgment  for  plaintitt  Although  Van  Norden's  defense  fa  not 
a  good  one,  I  am  not  prepared  to  say  that  his  appeal  was  taken  merely 
for  delay.  At  the  time  this  appeal  was  taken,  the  case  of  Benner,  con- 
taining the  same  defense,  had  not  been  finally  disposed  of  by  this  court, 
and  that  defense  was  at  least  a  serious  one. 

For  the  reasons  stated  I  dissent  in  this  case. 

Rehearing  refused. 
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CmzEKs'  Bank  or  Louibiana  vs.  G.  M.  Bailet  and  Sheriff. 

The  d«[eadtuit  has  caused  certain  mortKOKed  propertr  to  be  seised  br  virtue  ot  a 
judgment  and  adveitlaed  ta  be  Bold  by  the  sberlff.  The  Cltlzene'  Bonk,  boldlntt 
a  prior  mortffaKe  on  eald  property.  ecjolDed  the  sale. 

ItUnotseeDhowtheiatereBtAot  the  bunk  ooold  be  affeotad  by  tbeae  prooeedlnffs. 

It  IB  clear  that  the  mortcOBe  creditor  hoa  the  right  to  have  the  mortmuced  prop- 
ertr  sold.  It  la  also  clear  that  do  Bale  thereof,  no  matter  hun  made,  could  affect 
ifae  bcwk's  moHKBK«.  unlece  the  bauk  consented  thereto. 

The  tank  has  the  rijcbt  to  cause  the  propertr  upon  which  its  morlKaae  rests  to  bo 
BOlil,  Id  whose  hands  soever  It  may  be  found,  and  nothEns  which  the  seizins 
creditor  could  do.  unlosa  with  the  bank's  eoneent.  could  affect  Its  riebls. 

ih  to  tlie  objection  that  the  property  la  to  be  sold  In  lots  ot  from  ten  Eo  flft;  acres, 
the  reply  Is  that  under  the  present  constitution  It  could  be  sold  In  no  other  way. 
It  may  be  that  the  constitution  does  not  affect  the  rlKfale  ot  the  bank,  as  the 
bank's  mortfface  wae  upon  It  before  tbe  coDBtitutloo  was  adopted,  but  the  re«n1t 
of  this  is  simply  that  the  bank's  morl<atre.  or  Its  rinhts  thereunder,  remain  nu- 
dlvested  and  undisturbed  by  tbe  sale  which  the  plaintiff,  through  tbe  sherilT, 
seeks  to  make.    Upon  this  point,  howerer,  this  court  eipresses  no  opinion. 

i  PPEAL  from  the  Fifth  Judicial  DlBtrict  Court,  parish  of  Iberville. 
A  Dewing,  J.  A.  PUot  and  O.  Walleg,  tor  plaiatiff  and  appellant  Bar- 
rmc  di  Pope,  for  defendant  and  appellee. 

3I0KOAM,  J.  The  defendant,  as  executor  ot  the  last  will  of  Robert  H. 
Bwley.  deceased,  obt^ned  judgment  agaiuat  Lewis  E.  Woods  on  notes 
dated  January  1,  1869,  secured  by  mortgage  on  certain  property.  He 
caused  the  property  mortgaged  to  be  seized,  and  It  was  advertised  to  be 
sold  by  the  sheriff  The  Citizens'  Bank,  holding  a  prior  mortgage  on 
the  property  so  advertised,  enjoined  the  sule  on  the  grounds; 

Firet— Tiiat  the  property,  instead  of  being  advertised  with  the  condi- 
tion that  the  purchaser  will  have  to  assume  the  stodc-note  due  the  Imnlt 
and  secured  by  mortgage.  Is  advertised  to  be  sold  for  cash  to  an  amount 
of  Dine  thouaaud  dollars,  and  an  assumption  of  anote  of  three  thousand 
one  hundred  dollars,  with  interest,  the  amount  due  the  second-mortgage 
creditor,  without  mention  of  the  atoclc-note  due  the  bank,  and  of  the 
manner  in  which  it  is  payable  under  the  charter. 

Se<»nd— That  the  property  is  advertised  to  be  sold  In  lota  of  ten  to 
fifty  acres,  notwithstanding  the  mortgage  ot  the  bank  anterior  to  the 
constitution  ot  18SB,  and  without  providing  for  a  division  of  the  stodt 
attached  to  each  reapective  lot. 

We  do  not  see  how  the  interests  ot  the  bank  can  be  affected  by  these 
proceedings.  It  is  clear  that  the  mortgage  creditor  boa  the  right  to  have 
the  mortgaged  property  sold.  It  Is  also  clear  that  no  sale  thereof,  no 
matter  how  made,  could  affect  the  bank's  mortgage,  unless  the  bank 
(xnsented  thereto.  The  bank  has  the  right  to  cause  the  property  upon 
which  its  mortgage  rests  to  be  sold,  in  whose  hands  soever  It  may  i>e 
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found,  and  noUilng  which  the  seizing  creditor  could  do,  unless  with  the 
bank's  consent,  could  affect  its  rights. 

Aa  to  the  objection  that  the  property  Is  to  be  sold  in  lots  of  from  tea 
to  fifty  acres,  the  reply  is  that  under  the  present  constitution  it  could  be 
sold  in  no  other  way.  It  may  be  that  the  constitution  does  not  affect 
the  rights  of  the  bank,  as  the  bank's  mortgage  was  upon  it  before  the 
constitution  was  adopted,  but  the  result  of  this  is  simply  that  the  bank's 
mortgage,  or  Its  rights  thereunder,  remain  undivested  and  undisturbed 
by  the  sale  which  the  pl^tifT,  through  the  sheriff,  seeks  to  mt^e;  but 
upon  this  point  wc  express  no  opinion. 

Judgment  affirmed. 

Reheating  refused. 


Mrs.  Nancy  Lottbpeich,  Tutkix,  ts.  Jason  T.  Diboll  bt  al. 

In  a  suit  by  Diboll  BKaiast  tlie  Etna  Lite  Inauraace  Compaoy  judsment  iras  Ten- 
dered In  hlB  (avor  tor  tlie  amount  ot  the  iaeuranoo  poller,  and  the  demand  of 
Nancy  Lottspeleh,  who  had  Intervened  and  claimed  the  amount  of  the  polier. 
was  rejected.  The  compaay  appealed,  but  the  suretr  on  the  appeal  bond  liaTioc 
failed  to  juMifr.  or  not  beine  Kood.  execution  issued,  and  the  company  paid  la 
the  sheriff  the  amouot  of  the  iuditmeal.  The  Intervenoc  had  also  taken  s  de- 
volutive appeal.  To  prevent  the  sheriff  (rom  payinit  over  to  Dlbail  the  money 
colleoted,  the  Intaryenor  Jjottspeich  sued  out  this  Injunction.  The  court  per- 
petuated the  injUDCtion,  and  Diboll  appealed. 

The  court  below  erred.  The  controversy  in  regard  to  the  rlshta  of  the  eoDtestsnts 
on  the  life  insurance  compauy  was  pending  before  this  court  on  appeal,  and 
the  court  a  giia  had  no  jurisdiction,  further  tlian  to  test  the  solvency  of  the 
Burelles  on  the  appeal  bond. 

The  time  for  (crantinfi- cooservstorr  orders  at  the  reauestof  the  I  iltsonts  had  passed. 
Until  the  appeal  was  disposed  ot  nj  this  court,  the  court  ticloiT  could  crent  no 
orders  or  assume  no  jurisdiction  in  the  premises. 

APPEAL  from  the  Fifth  Dietrict  Ckiurt,  parish  of  Orleans.     Cullom,  J. 
Labalt,  Arvni  £  Clinton,  for  piaintifT  and  appellee.     Ogden  i  BUI 
and  John  H.  IMey,  for  defendant  and  appellant. 

Wylv,  J.  Jason  T.  Diboll  sued  the  Etna  Life  Insurance  Company  on 
a  policy  ot  life  Ineurance.  Plaintiff  intervened  In  the  suit,  claiming  the 
amount  of  the  policy  and  denying  Diboll's  right  to  any  part  thereof,  ^• 
cept  the  amount  of  certain  premiums  advanced  by  him.  Judgment  was 
rendered  in  favor  of  plaintiff  for  five  thousand  dollars,  the  amount  of 
the  insurance,  and  the  demand  of  the  intervener  was  rejected.  From 
this  judgment  defendant  took  a  suspensive  appeal;  the  Interrenor  also 
took  a  BUBpcneive  appeal,  as  she  alleges.  The  surety  on  the  appeal  bond 
of  defendant  failed  to  justify,  or  was  not  good;  execution  issued,  and  the 
B  company  paid  to  the  sheriff  the  amount  of  the  judgment 
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To  prevent  the  sheriff  from  paying  over  to  Diboll  the  money  collected 
on  said  Judgment  the  ictervenor  sued  out  this  injunction.  The  ciourt 
perpetuated  the  injunction  and  DiboU  appealed.  We  think  the  court 
erred.  The  controversy  in  r^ard  to  the  rights  of  tie  contestants  on  the 
life  insurance  policy  was  pending  before  this  court  on  appeal,  and  the 
court  below  had  no  jurisdiction,  further  tlian  to  test  the  solvency  of  the 
BoreUes  on  the  appeal  bonds.  The  time  tor  granting  conservatory  orders 
at  the  request  of  the  litigants  had  passed.  Until  the  appeal  was  disposed 
of  tiy  this  court,  tha  court  below  could  grant  no  orders  or  assume  no 
jurisdiction  In  the  premises. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  annulled, 
and  that  the  injunction  herein  be  dissolved  with  judgment  against  pMn- 
tur  and  the  surety  on  the  injunction  bond  in  soUdo  for  one  hundred  and 
fifty  dollars  damages  and  costs  of  both  coiirta. 

Behearing  refused. 


JiTLiA  D.  Eellt  and  HrBB-VSD  vs.  John  Davis  and  Wife. 

Tbla  is  a  suit  by  attaoliineiit  of  rani  estate  in  the  town  ot  YidaJla.  carish  t>t  Concor- 
dia. The  defendanls  reside  In  the  Btjite  o(  MIbbIsbIpdI.  The  defense  is.  that 
Hn.  ItB,\ia  Bcqulred  said  property  from  her  husband  For  a  ceiisin  sum  of  mooey 
which  WRB  paid  by  creditinK  to  that  amount  a  judgmentshehodobtainnd  BRalDst 
him  Id  MissisBippi.  This  alleaed  tramifer  waa  made  in  the  State  of  MlssisBippi. 
n<>CT»tt>e  laat  aattc  te»l»m>t»d.  Tlie  capacity  of  the  partieatomalce  this  contract 
mast  be  determined  by  the  laws  of  MisBisalppi,  where  they  resldod.  Its  effects 
on  real  estate  hero  must  be  controlled  by  the  laws  and  polloy  of  Louisiana. 

By  tlie  laws  oC  HiseiBsippi  any  deed  from  the  husband  to  the  wife  for  her  use  shall 
be  void  as  aRaiost  creditors  who  were  such  at  the  time  of  executine  the  desd. 
The  record  ahons  that,  at  the  date  of  this  transfer  from  Davis  to  his  wife,  he  was 
the  debtor  of  the  plaintiffs.  So  that,  when  the  deed  was  executed,  the  parties 
could  not  enter  Into  such  contract. 

Butltthe  question  t>otest«d  by  the  laws  ot  Louisiana,  UrB,Daviswillfarenot>etler. 
The  contract.  It  valid  here,  would  he  a  'lotion  en  paifinent,  and  creditors  would 
have  the  right  to  require  her  to  prove  the  validity  of  her  judBment.  This  she 
has  not  done,  and  could  not  do :  for  that  iudsment  obtained  by  default,  was  made 
final  in  contravention  of  a  prohibitory  law  of  Hlssissippl,  and  whatever  is  done 
In  violation  oF  a  prohibitory  law  is  null. 

iPPEAL  from  the  Thirteenth  Judicial  District  Court,  parish  of  Con- 
cordia. Hough,  J.  Mayo  <&  Spencer,  for  plaintifb  and  appellees. 
It.  Spencer  Mayo,  curator  ad  lioc  and  advocate  for  defendants  and  ap- 
pellants. 

LuDBLiNG,  C.  J.  The  plf^ntifEs  sued  the  defendant,  John  Davis,  and  at- 
tached as  his  property  certain  lots  and  houses  In  Vldalia,  Louisiana. 
The  defendants  are  residents  of  the  State  of  Mississippi.     The  plain  tiffh 
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allege  that  John  Da  via  is  indebtad  to  tbem;  tfa«t  b»  ia  a  aoa-ieddait,  and 
tbat  he  has  made  a  feandDlent  and  almulated  transfer  of  the  said  lols 
and  improvements  to  his  wife  to  defraud  petitioners.  They  pray  that  the 
said  transfer  be  declared  fraudulent  and  simulated,  and  that  their  at- 
tachment be  maintained,  etc. 

The  defense  is,  that  the  property  attaohed  belongs  to  Honora  Davis, 
the  wife  of  detendaot;  that  she  acquired  it  by  purcliase  from  her  hus- 
band for  nine  tbooaand  dollars,  which  was  paid  by  crediting  the  judg- 
ment she  held  ag^nst  him  with  that  amount  She  denies  the  pUuntifb' 
right  to  attaclc  her  sale  in  this  mode,  and  she  alleges  that  she  obttUned  a 
judgment  against  ber  liusband  in  the  State  of  Mississippi,  in  pert  pay- 
ment whereof  this  sale  wae  made  to  her,  and  she  prays  the  attachment 
may  be  set  aside. 

This  transfer  was  made  in  the  State  of  Ifissiasippl,  to  take  effect  in 
Louisiana,  where  the  real  estate  Is  situated.  The  capacity  of  the  parties 
to  make  this  contract  must  bo  determined  by  the  laws  of  Mississippi, 
where  they  resided.  Its  effect  on  real  estate  here  must  be  coutrolted  by 
the  laws  and  policy  of  Louisiana.  By  the  laws  of  Mississippi  "  any  deed 
from  the  husband  to  the  wife  tor  her  use  shall  be  void  as  against  credit- 
ors who  were  such  at  the  time  of  executing  the  deed."  Revised  Code  of 
Mississippi  of  1871,  section  1738.  The  record  shows  that,  at  the  date  of 
this  transfer  from  Davla  to  his  wife,  he  was  the  debtor  of  the  plalDtif&. 
So  that,  when  the  deed  was  executed,  qutxKt  John  Davis,  the  parties  could 
not  enter  into  said  .contract.  But  if  tested  by  the  laws  of  Louisiana,  she 
will  fare  no  better. 

The  contract,  if  valid  here,  would  be  a  (lotion  en  pa'iement,  in  part  sat- 
isfaction of  a  judgment,  and  creditors  would  have  the  right  to  require 
her  to  prove  the  validity  of  her  judgment.  This  she  has  not  done,  and 
could  not  do.  The  basis  of  her  claim  is  818,980,  being  the  amount  due  her 
lor  personal  services  during  their  marriage,  at  the  rate  ot  six  hundred 
dollars  per  annum,  and  two  thousand  dollars  loaned  money  and  interest 
No  proof  whatever  was  offered  as  to  the  amount  of  loaned  money,  nor 
for  services  rendered.  The  claim  is  preposterous.  But  it  ts  contended 
that  she  has  a  judgment  of  a  court  of  the  State  of  Mississippi,  and  that 
full  faith  and  credit  is  due  to  that.  The  same  effect  must  be  given  to 
that  judgment  here  that  would  be  given  to  it  in  Mississippi.  The  record 
shows  that  on  the  twenty-second  of  April,  187i,  her  petition  or  declara- 
tion against  her  husband  was  Hied  with  the  clerk  of  the  circuit  court  ot 
Adams  county.  On  the  same  day  proces-i  issued,  and  it  was  served  en 
the  plaintiff  herself,  at  her  domicile,  the  husband  being  absent  On  the 
first  day  ot  May  judgment  by  default  was  rendered  against  the  husband, 
.  John  Davis,  lor  818,980,  and  on  the  fourteenth  of  May  execution  was  is- 
sued and  returned  iniUa  bona.     No  proof  was  required,  and  none  was 
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BMle,  to  obtain  the  judgment  by  default,  but  it  was  rendered  and  made 
flnal  at  the  flrat  term  ot  the  court.  Id  contravention  of  a  prohibitory  lan- 
of  Mleslsalppi,  which  declares  that  **  no  judgment  by  default  shall  be  ren- 
dered at  the  return  term,  when  It  shall  appear  that  the  process  has  not 
been  served  personally  on  the  def^idant"  Revised  Code  of  Hia^saii^ 
of  1871,  section  632. 

Whatever  is  done  in  contravention  ot  a  profaibltosy  law  is  null.  The 
evidence  euetains  the  plalntifb'  demands. 

It  is  therefore  ordered  that  the  judgment  ot  the  lower  court  be  afSnned 
with  ooate  ot  appeal 


EiiEiniE  ViuAVASo,  Jaheb  E.  Zunts,  Sttbbooated,  vs.  AuorsTis  W. 
WAI.KEB.    Joseph  Hernandez,  Intebvesor  and  Third  Oppoxest. 

Twoartaof  morteaite  exMuted  In  isao  nod  issa  br  CueuUu  in  (avor  ot  VlllavaBO 
have  not  been  relnacrlbed,  sod  the  questloii  la  whether  the  Inacrlptlon  and  re- 
ioscriDtlon  oJ  the  act  of  Bale  from  Cueullu  to  Walker,  recllin*  the  said  mort«a«p 
Irom  Cui^ullu  to  VlUavaso.  vrescn'o  the  aaid  mattgaee.  The  question  must  bi> 
■QBwered  aeKatlvely. 

Tbei>rticle3360,  H.C.  C,  reouiree  that  the  reiaat^riptlun  shall  be  made  in  theaenie 
manner  in  wbkh  the  flrst  inaeriptlon  la  made.    Tbla  ban  not  been  done  in  thi  s 

Knovledffe  has  been  bald  not  auBlcient  to  diapenae  n'lth  relnaGrlption. 

The  position  o(  plalutlft  that  Hernandez,  the  intervenor  and  third  opponent.  iThi> 
claims  to  be  paid,  na  holder  ot  one  o(  Walker's  notes,  in  preFerepce  to  plaintiff 
or  his  subrogee.  Zunts.  is  estopped  from  settlDit  up  a  want  ot  ml  ascription, 
because  be  aciiuired  bia  rlehls  from  Cucullu.  eau  not  be  maietained.  Hernan- 
dez is  clearly  a  third  person  as  to  the  ncis  ot  morticaac  given  br  Cni-ullu  to  ViUa- 
vaso  which  have  not  been  relnscrlbed.  It  was  within  the  power  ot  Vlllai-aso  or 
hlB  subrogee  to  preserve  these  mortgases  by  havint;  them  reinacrlbed  aeconl- 

APFEAL  from  the  Second  Judicial  Dbtrict  Court,  parish  of  St  Ber- 
nard, Pardee,  3.  Laceij  &  Butler,  L.  A.  Sheldan,  and  John  H.  IMey, 
tor  plaintifT  and  appellant  A.  0.  Brice  and  John  S.  Tally,  for  defend- 
ant and  appellee.    Semmes  &  Mott,  for  third  opponent  and  appellee. 

Howell,  J.  In  VS/bd  and  1863,  respectively,  J.  8.  Cucultu  executed  two 
notes  for  ten  thousand  dollars  each,  swured  by  mortgage  in  two  several 
ads  on  his  plantation  known  as  "  Myrtle  Orove,"  in  the  parish  ot  St. 
Bernard.  On  twenty-eighth  September,  1857,  CuouUu  sold  by  notarial 
^et  the  said  plantation  and  the  slaves  thereon  to  A.  W.  Walker  for 
one  hundred  and  thlrty-flve  thousand  dollars,  twenty-flve  thousand  dol- 
lars cash,  two  notes  ot  Walker  for  five  thousand  dollars  each,  six  notes  ot 
Walker  for  913,333  38}  each,  and  the  assumption  ot  the  two  notes  and 
mortgage  of  Cucullu  hold  by  Villavaso.   On  the  twenty -first  of  October, 
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1861,  VUlavaso  obtained,  od  the  said  three  aote,  a.  writ  of  seizure  and 
sale,  and,  after  a  protracted  litigation,  the  said  plantation  was  adveitieed 
to  be  sold,  under  said  proceedings,  on  the  third  of  October,  1874;  where- 
upon Joseph  Hernandez  filed  a  third  opposition,  claiming  the  proceeds 
of  the  sale  as  holder  of  Walker's  notes  for  $13,333  33},  with  interest,  in 
preference  to  VillaTaso  or  his  subrogee,  Zimts,  on  the  ground  that  the 
mortgage  in  favor  of  Villavaso  had  lapsed  or  perempted  for  want  of 
reinscription. 

The  two  acts  of  mortgage,  executed  in  1650  and  1853  by  Cucullu  in 
favor  of  Villavaso,  have  not  been  reinscribed,  and  the  question  is,  does 
the  inscription  and  reioaciiption  of  the  act  of  sale  from  Cucullu  to 
Walker,  reciting  the  said  mortgage  from  Cucullu  to  Yillavaso,  preserve 
the  said  mortgage  ? 

Article  3369,  B.  C.  C,  says  the  effect  of  the  inscriptions  "  ceases,  eves 
against  the  contracting  parties,  if  tlie  inscriptions  have  not  been  renewed 
before  the  expiration  of  this  time  (ten  years)  in  the  manner  in  which  they 
were  first  made." 

In  this  case  the  inscription  of  the  mortgages  in  favor  of  YUlavaso  was 
made  by  recording  the  acts  at  large.  In  the  act  of  sale  of  the  land  and 
slaves  by  Cucullu  to  Walker,  the  following  is  the  recital:  "  And  for  the 
balance  of  the  said  price  the  said  purchaser  hereby  binds  hiniecU  to  pay 
in  the  place  and  stead  of  the  said  J.  S.  Cucullu  two  promissory  notes  of 
the  sum  of  ten  thousand  dollars  each,  drawn  by  the  said  Cucullu,  and 
made  payable  as  follows,  to  wit;  One  dated  on  the  first  day  of  Feb- 
ruary, 1860,  payable  twelve  months  after  date,  and  secured  by  mortgage 
on  the  plantation  only,  granted  by  said  J.  8.  Cucullu  to  Etlenne  Villa- 
vaso by  act  before  L.  A.  Dueroa,  reiiorder  of  the  parish  of  St.  Bernard, 
on  the  seventh  day  of  February,  1850,  and  the  other  dated  on  the  fourth 
day  of  l-'ebruary,  1853,  payable  one  year  after  date,  and  secured  by  mort- 
gage on  said  plantation  only,  granted  by  the  said  Cucullu  in  favor  of 
Etienne  ViUavaso,  by  act  betore  the  said  recorder,  on  the  fourth  day  of 
February,  1853;  both  which  notes  have  been  renewed  from  time  to  time, 
and  now  fall  due  on  the  first  day  of  February  next;  and  the  said  pur- 
chaser also  assumes  the  two  mortgages  by  which  the  payment  of  the 
said  two  notes  is  secured. 

'*  By  reference  to  the  annexed  certificate  of  the  recorder  of  said  pariah 
of  St.  Bernard,  it  will  appear  that  the  scud  plantation  and  slaves  are  free 
from  incumbrances,  with  the  exception  following,  to  wit: 

"  First — The  two  mortgages  of  Etienne  Villavaso  herebefore  described 
and  assumed."         *  *  "  •  •  ••• 

It  is  clear  that  the  inscription  and  reinscription  of  the  foregoing  are 
not  the  manner  in  wliich  the  inscriptions  of  the  said  two  mortgages  were 
first  made,  and  are  not  therefore  a  faithful  comptlanee  with  the  article 
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-of  the  Code  dted.  The  utide  requires  that  the  relnaciiption  shall  be 
mfkle  Id  the  same  manner  to  wliioh  the  first  Inscription  Is  made.  See  21 
An.  9M;  22  An.  402,  45a     . 

Knowledge  has  been  held  not  sufficient  to  dispense  with  relnsorlptlon. 
m  An.  ^6;  22  An.  402. 

The  poeitlon  of  plaintiff,  that  Hernandez  Is  estopped  from  setting  up 
a  want  of  rdnacription,  because  he  acquired  his  rights  from  Cuoullu,  and 
in  support  of  which  he  dtee  the  case  of  Batej  vs.  Wooltolst,  20  An.  385, 
can  not  be  maintained  in  this  case.  Hernandez  is  clearly  a  third  person 
as  to  the  acts  of  mortgage  given  by  Cucullu  to  VlUavaso,  which  have 
not  been  reinscribed.  It  was  within  the  power  of  Tillavaso  or  his  subro- 
gee to  preserve  eaid  mortgages  by  having  them  reinscribed  according 

^Ui^ment  afBnned. 

MoBOAN,  J.,  diBtentiiig.  I  think  this  case  is  governed  by  the  case  of 
Beattle  va.  'Woolfolst,  20  An.  — .  Under  the  authority  of  that  caae,  I 
think  the  judgment  of  the  district  court  should  be  revetsed. 

I  therefore  dissent. 

Blearing  refused. 


J.  P.  Harbison,  Jb.,  vs.  New  Obljeanb,  Jackson,  aiid   Obbat  Nobthebn 
Bailboad  Cohpaht. 

ThislBaBalt  rordmnHKeElncoDBeqaeniwof  an  alloved  violation  of  cootcact. 

It  is  Impoaalble  to  aar  what  will  bn  tha  result  ot  an  enterprise  whlob  depends  upon 
tile  employment  of  labor  aad  the  wants  ot  a  oammuaitT.  and  so  the  future  proSts 
whieb  the  plalntllT  expected  to  make  can  not  be  uonsidered.  The  Question  Is. 
what  damasea  had  the  plalotlfrBustalned  up  to  the  time  this  anitima  iDstltuted. 
and  bow  these  damaees  are  to  be  ascertained. 

The  plaintllT  Is  not  entitled  to  any  Interest  on  (he  amount  ol  moner  expended  br 
him  ia  the  erection  ot  his  bnlldlnes.  etc. :  neither  can  tbe  dctendiuil  be  held  re- 
Bponeible  for  the  dltlerence  between  the  cost  of  the  brlck-rard  with  Its  bulldlniis 
and  lis  present  value.  It  may  have  been  extravaftaatly  built:  it  may  not  hare 
been  worth  the  price  paid  tor  It :  it  may  Increase  In  value  after  the  rendition  of 
this  judsfneot.  In  other  words.  It  is  subject  to  the  same  Oaotuatloa  In  value' 
that  erery  other  sped  ee  ot  property  Is  subject  to,  and  does  oot  form  an  element  In 
the  consideration  ot  damases. 

APPEAL  from  the  Seventh  District  Court,  parish  of  Oileans.  OsHeiw, 
J.  Jf^n  A.  Campbell,  John  Bay,  and  S.  H.  Marr,  for  plaintiff  and 
appellee.  Semm^  &  iioU,  Hayes  &  New,  and  L.  £.  SimoniU,  for  defend- 
ant and  appellant. 

MoBOAN,  J.    This  is  a  suit  to  recover  from  the  defendants  one  hundred 
thousand  dollars  damages. 

Plaintiff  alleges  that  his  father,  whose  interests  in  this  matter  have 
aS  been  transferred  to  him,  desiring  to  establish  a  biick-yard  at  Ham- 
56 
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jno&d  Station,  a  point  on  the  line  of  the  Ja<:kaon  Bailroad,  entered  Into 
a  contract  with  the  delendanta  by  which  they  agreed,  between  the  monOw 
of  March  and  October,  1871,  to  fumiah  transportation  for  all  the  bricka 
that  might  be  offered,  iand  that  between  the  montha  of  October  oDd 
March  (hey  would  furnish  tracsportatlon  for  not  less  than  sixty  thousand 
bricli:8  per  weelL 

He  eays  that  extensive  and  expensive  worlds  were  put  up  by  liim  at 
Hammond  Station,  tmd  that  he  was  prepared  to  manufacture  large  quaii- 
titiee  of  bricks,  upon  which  ho  would  have  made  a  profit  to  the  sum 
claimed.  He  avers  that  he  was  deprived  of  these  profits  by  reason  of 
the  defendants  not  complying  with  their  contract 

That  the  defendants  did  not  comply  with  their  contract  Is  fully  made 
out  by  the  evidence,  and  that  the  plaintiff  is  entitled  to  damages  there  is 
no  doubt.  The  difficulty  is  in  assessing  the  damagee.  It  is  Impossible 
to  say  what  will  be  the  result  of  bn  enterprise  which  depends  upon  the 
-  employment  of  labor  and  the  wants  of  a  community,  And  so  the  future 
pro&ts  which  the  plaintiff  expected  to  make  can  not  be  considered.  The 
question  is,  what  damages  had  the  plaintiff  sustained  up  to  the  time  thia 
suit  was  Instituted,  and  how  these  damages  are  to  be  ascertained. 

The  district  judge  adopted  as  the  basis  of  his  judgment  the  cash  dis- 
bursements made  by  plaintiff,  including  cost  of  property,  amounting  to 
S137,7»7  55,  to  which  he  added  interest,  $10,208,  making  the  total  debit 
$148,005  55.  From  this  he  subtnict«d  receipts,  $86,554  25.  value  of  lands, 
stock,  etc.,  927,575  10,  making  hi  all  9114,129  36,  thus  leaving  a  balance 
of  S33j676  20  in  favor  of  plaintiff,  for  which  he  gave  judgment 

This  mode  qt  computation  Is  not  correct,  we  think.  The  plaintiff  is 
not  entitled  to  any  interest  on  the  amount  of  money  expended  by  him 
in  the  erection  of  his  buildings,  etc,  and  the  account  upon  which  the 
disbursements  are  charged  includes  many  things  besides  money  exp^ded 
in  making  bricks.  Neither  can  the  defendants  be  held  responsible  for  the 
difference  between  the  cost  of  the  brick-yard,  with  its  buildings,  and  its 
present  value.  It  may  have  been  extravagantly  built;  it  may  not  have 
been  worth  the  price  paid  for  it;  it  may  iacrease  in  value  after  the  ren- 
dition of  this  judgment  In  other  words,  it  is  subject  to  the  same  fluc- 
tuation in  value  that  every  other  species  of  property  is  subject  to,  and 
does  not  form  an  element  in  the  consideration  of  damages.  We  are  sat- 
isfied, however,  that  the  plaintiff  is  entitled  to  some  damages,  and  we 
fix  them  at  seven  thousand  and  five  hundred  dollars. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment  of 
the  district  court  be  amended  by  reducing  the  amount  thereof  from 
«33,876  20  to  S750O,  and  that  as  thus  amended  the  judgment  beafHrmed, 
tlcfendanta-to  pay  costs  in  the  coLirt  below,  plaintiff  to  pay  those  of  appeaL 

Rehearing  refused. 
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ScocESSiox  OF  John  Hbavia.    On  the  Third  Oppobition   or  Daniel  L, 

Stanton. 

The  Soeond  DUtrIrt  Court  bwl  iuriadlotlon  to  dotermlne  whether  or  not  property 
vas  properly  seized  under  a,  writ  Issued  by  Ita  authority.  The  levyinic  ol  the 
flrrifaciat  brought  the  property  within  Ita  j a rlBd lotion,  uid  It  was  ths  only  tri- 
bunal Ui  pass  upon  the  oorrootness  ol  the  seizure. 

Act  Ko.  3  ol  IB73.  In  Its  llrst  section,  provides  that  said  act  shall  uot  be  construed  to 
prevent  the  Second  Dlstriot  Court  lor  the  parish  of  Orleans  Irom  exerclslnt;  all 
Ibe  powers  granted  by  eeotlon  Sve  ol  act  No.  2  of  the  spedAl  Beasiou  ol  ibio.  ap- 
proved March  16,  itffn. 

The  reservMlona  oontaiDed  in  said  act  of  ie73  coamrnlnK  the  Second  and  Third  Dis- 
trict Courts  were  made  In  view  of  the  exclusive  iurlsdlctioD  ot  Injunottone.  in 
all  other  reapcctB  oonferred  on  the  Superior  District  Court  created  by  Mid  act; 
the  jnrledictfon  ot  the  other  courts  In  other  matters  not  mentioned  In  said  act 
remAinlnic  undisturbed.  The  power  oF  the  rMpeotlve  oourte  to  pass  on  and 
determine  all  matters  connected  with  the  iurlsdlction  ot  each,  and  the  execution 
ot  writs  Issued  by  eacli,  as  It  before  existed,  was  not  infringed. 

The  Second  District  Court  hod  jurlsdletlon  of  Johnson's  claim  against  the  suoces- 
slon  of  Heavia  and  of  the  execution  or  enforoemant  o(  the  iudsment  rendered 
(hereon,  and  necessarily  of  all  auestione  arlslns  In  the  execution  or  enforce' 
ment  thereof,  there  belnii  no  limit  ae  to  value  to  Its  jurisdiction,  as  in  the  case  ot 
parish  courts. 

If  Stanton,  (he  third  opponent  in  this  Instance,  were  to  Institute  a  petitory  or  pos- 
H^ssory  acllim  to  recover  real  property,  ho  would  ot  course  have  to  en  into  a 
court  ot  ordinary  iurisdiction :  but  when  his  property  Is  seized  under  an  execu- 
tion sfiAiast  uo other  person,  hecansro  into  the  eourt  lesulnK  the  writ  to  have  It 
released  because  it  did  not  belons  to  the  debtor. 

Klanton  havinfc  established  the  reality  of  his  purchase,  the  property  purchased  by 
him  could  not  Ihercforo  be  selzod  under  an  exeoutlon  aicainst  his  vendor  untH 
the  sale  was  duly  set  aside. 

iPPEAL  from  the  Second  District  Couit,  parish  of  OrieanB.  Tissol,  3. 
K.  H.  Mttrr,  for  C.  S.  Johnson,  appellant.  Rice.  &  Wlutaker,  for 
Stanton,  third  opponent  and  appellee. 

Howell,  J.  8.  C.  Johnson  filed  an  opposition  to  the  account  presented 
by  the  widow  of  John  Heavia,  administering  as  tutiix,  and  obtained  a 
judgment  on  hia  demand.  Fojlisg  to  get  payment,  he  took  a  rule  on  the 
tutrls  to  make  her  liable,  personally,  and  upon  issuing  esecudon  against 
her,  seized  cettoic  property  as  belonging  to  her,  whereupon  D.  L.  Stan- 
ton filed  an  opposition,  claiming  the  said  property  as  owner  by  purchase 
from  Mrs.  Heavia  prior  to  the  seizure.  No  injuDctlon  having  issued,  the 
property  was  sold  by  the  sheriff,  and  Johnson  became  the  purchaser. 
Upon  trial  of  the  opposition,  Stanton  was  declared  the  owner,  and  John- 
son appealed. 

In  the  brief  Johnson's  counsel  suggests  that  the  Second  District  Court 
was  without  jurisdiction  of  the  controversy  between  these  parties.  We 
think  it  clear  that  said  court  had  jurisdiction  to  deUimiiiie  whether 
or  not  property  was  properly  seized  under  a  writ  issued  by  its  author- 
ity.  The  levybg  of  the  fieri  facias  brov^ht  the  property  within  its 
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JurladiotloD,  and  It  was  the  only  tribunal  to  pass  upon  the  correctneee 
of  the  seizure. 

Aot  No.  2  of  1673,  In  flret  section,  provides  that  "  said  act  shall  not  be 
construed  to  prevent  the  Second  District  Court  lor  the  parish  of  Orieans 
from  exercising  all  the  powers  granted  by  section  five  of  act  No.  2  of  the 
special  session  of  1870,  approved  March  16, 1870,  *  *  *  and  shall  not 
tiebeld  to  deprive  any  judge  or  court  of  the  power  to  Issue  injunctions  to 
stay  the  ezecutloD  of  any  order  of  s^ure  and  sale,  or  any  writ  of  execu- 
tion or  possession  granted  by  such  judge  or  court,  and  shall  not  be  hdd 
to  deprive  any  such  judge  or  oourt  of  the  power  to  issue  the  writ  of  In- 
junction to  stay  the  execution  or  enforcement  of  any  judgment  or  order 
of  sequeetration,  attachment,  or  provisional  seizure  made  by  such  judge 
or  court.  The  power  reserved  to  the  Second  and  Third  District  Courts  to 
issue  writs  of  mandamus  and  injunction  in  aid  of  their  special  juri8di<v 
tion  and  the  power  reserved  to  each  of  the  district  courts  to  issue  writs 
of  injunction  to  stay  proceedings  in  said  courts,  as  herein  set  forth,  shall 
be  exclusive  of  the  Superior  District  Court  herein  created." 

These  reservations  were  made  in  view  of  the  exclusive  jurisdiction  of 
injunctions.  Id  all  other  respects  conferred  on  the  Superior  District  Court, 
created  by  sf^d  act;  the  jurisdiction  of  the  other  courts  in  other  matters 
not  mentioned  in  said  act  remaining  uudisturbed.  The  power  of  the 
respective  courts  to  pass  on  and  determine  all  matters  connected  with 
the  jurisdiction  of  each,  and  the  execution  of  writs  issued  by  each,  as  it 
befort  existed,  was  not  infringed. 

The  Second  District  Court  had  jurisdiction  of  Johnson's  claim  against 
the  succession  of  Heavla,  ond  of  the  execution  or  enforcemCTit  of  the 
judgment  rendered  thereon,  and  necessarily  of  all  questions  arislDg  in 
the  execution  or  enforcement  thereof,  there  being  no  limit,  as  to  value, 
to  Its  jurisdiction  as  in  the  case  of  parish  courts. 

If  Stanton  were  to  Institute  a  petitory  or  possessory  action  to  recover 
real  property,  he  would  of  course  have  to  go  Into  a  court  of  ordinary 
jurisdiction;  but  when  his  property  Is  seized  under  an  execution  against 
another  person,  he  can  go  Into  the  court  issuing  the  writ,  to  have  it  re- 
leased because  it  does  not  t>eioag  to  the  debtor. 

Upon  the  merits  of  this  controversy  we  agree  with  the  district  judge 
ttiat  Stanton  has  established  the  reality  of  hie  purchase,  and  that,  th«^ 
fore,  the  property  purchased  by  him  could  not  be  seized  under  an  execu- 
tion against  his  vendor  until  the  sale  was  duly  set  aside. 

Judgment  affirmed. 

LuDELiNQ,  C.  J.,  dissenting.  The  creditor  of  the  succession  obtained  a 
judgment  against  the  tutrix  personally,  and  caused  certain  property  to 
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be  seized  as  hers,  under  on  execution  issued  ag^st  her  individually. 
Whereupon  one  Stanton  sued  out  a  third  opposition,  claiming  that  the 
jwoperty  belonged  to  Mm.  The  seizing  creditor,  in  his  ansver,  allied 
that  Stanton's  title  was  simulated. 

The  only  queatdon  at  issue  is  the  title  of  Stanton  to  the  property 
sdzed.  The  Second  District  Court,  which  is  a  probate  oouit,  has  not 
jurisdiction  in  the  case  ralione  persoruE  and  ralione  material.  The  plain- 
tiff and  defendant  are  both  living  persons  and  strangers  to  the  succes- 
eion,  and  the  matter  in  dispute  ia  the  title  to  real  estate.  By  the  express 
terms  of  article  eighty-three  of  the  constitution,  the  Second  District 
Court  of  the  parish  of  Orleans  has  "  exclusive  probate  jurisdiction,"  and 
it  has  long  been  settled  that  titles  to  real  estate  can  not  be  dedded  di- 
rectly by  the  probate  courts.  5  N.  8.  217;  6  M.  &  305;  7  La.  378;  12  La. 
214;  «  La.  177;  15  La.  4M;  17  La.  238;  8  Rob.  100;  4  B.  165,  290;  8  R.  488; 
3  An.  682. 

In  Reels  vs.  Enigbt,  5  N.  S.  10,  it  was  decided  that  the  probate  court 
has  no  jurisdiction  where  plamtiff  alleges  title  pleaded  by  defendant  to 
be  simulated,  which  is  exactly  the  question  involved  In  this  case.  If  the 
act  of  the  Legislature  which  gives  courts  the  power  to  rt^ulate  the  exe- 
cotions  issued  by  them  was  intended  to  confer  jurisdiction  which  they 
did  not  possess.  It  would,  in  this  case,  violate  article  eighty-three,  which 
makes  the  Second  District  Court  a  probate  couri;  exclusively.  But  I  do 
not  understand  that  to  have  been  the  intention. 

I  therefore  dissent  from  the  opinion  of  the  court. 

Hr.  Justice  Taliaferro  concurs  in  this  opinion. 
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ABGUED  AND  DETEBMINED 


Supreme  Court  of  Louisiana, 

AT 

MONROE. 


JULY,  1876. 


JUDGES  OP  THE  COTTBT: 
Hon.  John  T.  Ludelino,  Chief  Justice. 
Hon.  J.  O.  Tauafebeo,  " 
Hon,  E.  K.  Howkll, 
Hon.  W.  G.  Wyly, 
Hon.  p.  H.  Moboan, 


Associate  Jitetic 


Oboiuje  T,  VKNTBESg  va  W,  N.  Coiains,  Shebwf,  kt  a 


APPEAL  from  the  Eigtteenth  Judicial  District  Court,  pariah  of  Web- 
ster. Tm-ner,  J.  J.  D.  Watkiiw,  for  plaintifT  and  appellee.  George 
■£  Taylor,  for  defendant  and  appellant 

MoBOAN,  J.  Plaintiff  waa  married  to  N,  Caroline  heavy.  A  conununity 
of  property  existed  between  them.  He  sued  tor  a  divorce.  She  recon- 
Teoed  and  claimed  a  divorce  from  him.  There  was  judgment  in  her 
lavor.  In  settlement  of  the  communitj'  he  purchased  her  interest  there- 
in, giving,  la  part  payment,  his  notes  therefor,  she  retaining  thereon 
-special  hen  and  vendor's  privilege  to  secure  th^  payment. 

The  notes  were  not  p^d  at  maturity.  She  caused  the  property  to  be 
seized  to  satisfy  her  claim.  FlaintUf  enjoins  the  sale  upon  the  ground 
that  it  will  interfere  with  his  homestead.    The  homestead  law  can  not 
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be  invoked  to  defeat  the  vendor's  privilege,  nor  caa  It  be  exennsed  upon 
property  held  in  fndivteion. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  Judgment  ot 
the  distriot  court  be  avoided,  annulled,  and  reversed,  and  tli&t  tiie  in- 
junetios  herein  issued  be  dissolved  in  Mo,  with  fifty  dollars  spedal  dam- 
ages and  flfty  dollars  general  damages,  the  oosta  In  both  oourts  to  be 
borne  by  the  plaintift 


Mabt  Travis,  Tutbii,  InnivniUALLY,  vs.  W.  T.  Iiislbt,  AsMiHiBTUTOfi. 

A  case  Ib  here  presented  which  makeB  It  the  duty  ot  Ihin  court  to  enforoe  (lie  law  io 
relatioQ  to  the  oblltcatlons  and  lisbllltiea  ot  admlDlstratorB.  It  la  neential  to 
the  rlghla  of  all  oeraone  latereated  <□  suceeeaions.  whether  heirs  ororedJton, 
that;  tbe  weishtF  luid  reepODHlbln  duties  ot  odmlDlstrMore  should  be.  as  tb«  law 
amphuloaUr  demancls.  welt  and  faitbrnlly  performed.  Ther  are  expected  and 
inCeDded  to  be  bJchtuI  acente.  recimUnx  itrioUy  what  the  law  reQulres  of  them 
oad  coDtormlDK  f  n  aJl  their  prooeedlnga  to  its  provisloas.  Dot  spacQlaCora  and 
epoltatora  lookiDK  to  their  own  twnrraadiaeineat.  reekleea  ot  the  injnrr  and  ruin 
of  those  whose  intereBle  tbey  have  under  thetr  ooDtrol.  A  ButUeient  showins 
has  b«ea  made  la  behalf  of  the  plalntifT  In  this  case  to  srant  the  prayer  of  h«r 
petittOD  for  the  removal  of  the  admlnlatrator. 

APPEAL  from  the  Farieb  Court,  parish  of  Kchhtnd.  H.  C.  Fotts, 
lawyer,  selected  to  try  this  case.  Cubb  £  Gunbij,  for  plaintiff  and  ap- 
pellant. H.  If.  WeUs  db  Wittuttm  and  Morrison  &  Farmer,  for  defendant 
and  appellee. 

Talllfebbo,  J.  The  plainti^  who  is  the  grandmother  and  tutrix  of  tiie 
minor  and  sole  heir  of  L  P.  Stnuns,  instituted  this  action  to  remove  W. 
T,  Insley,  who  had  procured  the  appointment  of  adminiatraior  of  the  es- 
tate of  L.  P.  Bimme.  The  grounds  set  up  for  removal  are  untaithfnhiess 
and  fraudulent  mismanagement. 

The  administrator  applie<l  for  and  obtained  ag  order  of  sale  of  all  the 
personal  property  of  the  estate  ot  Simms,  for  the  purpose,  alleged  by 
Um,  of  paying  the  debte  of  the  succession.  The  tutrix  obtained  an  in- 
jimotlon  restraining  the  sale,  on  the  ground,  among  others,  that  there 
were  no  debts  due  by  the  succession,  except  expenses  of  the  last  Ulneee, 
and  that  these  have  been  paid  by  the  firm  of  Irwin  &  Simms,  of  which 
the  decedent  was  a  member.  On  trial  of  the  Injunction  It  was  dissolved 
and  no  appeal  was  taken  from  the  judgment.  The  suit  to  remove  the 
administrator  was  also  decided  adversely  to  the  plaintiff,  wid  she  prose- 
cutes this  appeal. 

lu  P.  Simms  was  the  commercial  partner  of  the  firm  ot  Irwin  &  Simms,. 
doing  a  lai^  busiaess  in  the  parish  of  Richland.  It  appears  that  KmniB 
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left  a  considerable  amonnt  of  property,  oompriaiog  his  separate  estate, 
indepeadent  of  bia  equal  Interest  In  the  partnership,  HIa  estate  Is  shown 
to  be  solvent.  Irwin  qualifled  as  liquidator  to  collect  and  setUe  debts  of 
the  firm,  and  controlled  notes,  accounts,  and  drafts  due  the  firm  amount- 
ing to  about  thirty  thousand  dollars.  The  oomplaint  of  the  tutrix  that 
Insley  is  acting  unfaithfully  and  fraudulently  in  hla  adminlstratioa  she 
aims  to  make  good  by  detailing  various  acts  of  his  which  she  alleges  to 
be  wasteful,  reckless,  illegal,  and  uncalled  for,  causing  loss  and  great  lu- 
Jory  to  the  estate,  and  a  ruinous  saorifice  of  the  property  belonging  to 
it  She  shows  that  Simms  died  on  the  fifth  of  October,  1674;  Uiat  on  the 
tenth  of  October,  1874,  the  defendant  applied  for  tlie  administration  of 
Qk  estate;  that  thie  application  was  founded  on  no  allegatjon  of  any  right 
whatever  to  the  administration;  that  he  qualified  on  the  third  of  Novem- 
hei;  that  two  days  afterward  be  applied  tor  and  obtained  an  order  for 
the  sale  ol  all  the  personal  property  ot  the  succession  to  pay  debts.  It 
seems  that  at  this  juncture  the  grandmother  of  the  minor  having  quali- 
fled as  tutrix  interposed  and  enjoined  the  s^e,  allying  there  were  no 
debts  ot  any  kind  due  by  the  Buccession  of  L.  P.  Simms.  except  expenses 
of  the  last  illness,  and  that  these  were  paid  by  the  firm  of  Irwin  &  Simms; 
that  Insley,  when  he  obtained  the  order  of  sale,  knew  ot  no  debts  due 
by  the  estate.  She  avers  with  earnestness  that  at  the  date  of  the  order 
of  sale  there  were  no  debts  liquidated  or  acknowledged  by  the  adminle- 
trator  as  due  or  owing  by  the  estate.  The  order  of  sale  embraced  tlie 
selling  In  lutnp,  it  ee^ns,  of  the  undivided  hajf-share  of  the  property  and 
effects  ot  the  partnership  belonging  to  L.  F.  Simms  among  the  rest  of  the 
property  comprising  his  succession.  This  was  remonstrated  against  as 
wholly  illegal  and  Irregular,  no  petition  hmvlag  been  made,  and  because 
a  sole  thus  made  would  inevitably  result  in  Irreparable  injury,  and  in 
violation  of  the  minor's  rights.  The  Injunction  was  dissolved,  released 
on  bond,  as  we  have  seen,  and  the  administrator  proceeded  to  a  sale  of 
the  property  on  the  thirtieth  of  December.  The  tutrix,  subsequently  to 
the  sale,  filed  this  suit  to  remove  from  oflBce  the  administrator.  In  the 
petition  in  the  case  before  us  she  reiterates  the  allegations  mode  in  her 
petition  for  InjunctioD,  and  cliaiges,  further,  that  the  sale  was  provoked, 
urged  on,  and  made  in  violation  of  law  by  the  administrator  at  the  insti- 
gation of  Irwin,  and  in  his  interest,  and  not  In  tliat  of  the  minor.  She 
alleges  that  although  the  order  ot  sale  directed  the  property  to  be  sold 
tor  cash,  at  the  appraised  value  by  the  inventory,  yet  no  cash  was  paid 
to  the  administrator,  but  that  all,  or  by  far  the  greater  portion,  of  the 
eHecte  were  sold  to  Irwin,  the  surviving  partner,  who  retained  the  price, 
contrary  to  law.  Interrogatories  were  propounded  to  Insley  in  relation 
to  this  sale,  and  among  them  one  asking  whether  he  received  any  money 
from  Irwin  for  his  purchase  of  Simms's  interest  In  the  stock  of  goods  and 
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tor  Other  property  of  the  estate  of  Slmms  purchased  at  die  aaie  by- 
Irwin.  To  this  Interrc^atoiy  he  answered  that  he  did  not,  assigning  ta 
a  reason  that  Irwin  was  on  his  bond;  that  he  Imew  of  notee  outstandhig 
against  the  firm  of  Irwlo  &  Slmms  and  left  the  money  in  hia  hands  to 
pay  as  they  became  due,  which  he  aaid  Irwin  has  paid. 

It  is  alleged  that,  In  the  adrertisement  of  the  sale,  the  proper^  to  be 
sold  was  not  clearly  set  forth  and  described  as  required  by  law,  so  as  to 
inform  the  public  ot  the  specific  property  to  be  offered  for  sale,  and 
with  the  view  to  attract  bidders.  But,  on  the  contraiy,  the  advertise- 
ment would  discourage  the  attendance,  espedally  of  such  as  deedred  to 
purchase  merchandise  in  small  amounts,  as  the  advertisemMit  merely 
set  toitb  that  one  half  Interest  in  a  large  stock  of  goods  would  be  sold, 
and  pmticul&rly  where  it  was  known  that  the  owner  of  the  other  half 
would  be  a  bidder.  The  stock  of  goods.  It  appears,  was  a^ipraised  by 
the  InToioes. 

An  examination  of  the  evidence  In  this  case  brings  us  to  the  oondn- 
sion  that  all  the  all^i;ations  made  by  the  plaintiff  ot  bad  f^th  and  reck- 
less conduct  in  ofDce  of  the  administrator,  and  the  ruinous  consequences 
to  the  Interests  and  rights  of  Uie  minor  resulting  therefrom,  are  fully 
established,  with  perhaps  one  exception  only,  and  that  one,  the  chaTge 
that  the  sale  of  the  property  was  instigated  and  urged  on  by  the  influ- 
ence ot  Irwin  over  the  admbilstrator.  But,  we  must  add  that  the  evi- 
dence does  not  permit  us  to  doubt  that  the  acts  of  the  administrator  had 
a  tendency  to  promote  the  interest  ot  Irwin  at  the  expense  and  detri- 
ment of  the  succession  of  Slmms,  and  this  to  the  knowledge  and  by  the 
sanction  of  the  administrator.  Here  a  large  estate,  stated  by  Irwin  on 
the  stand  as  a  witness,  to  be  solvent,  shown  to  be  free  from  debt,  eiixpt 
a  medical  bill  or  two  and  some  other  small  debts,  expenses  ot  the  last 
Illness,  Is  put  under  administration  upon  the  application  of  a  man  not 
evKi  alleging  a  claim  of  any  sort  to  administer  it,  who,  right  upon  the 
heel  of  his  Induction  into  ofltce,  flies  a  petition  tor  a  sale  of  all  the  per- 
sonal property  of  the  estate,  for  cash,  to  pay  its  debts  (almost  the  en- 
tire estate  consisting,  as  it  appears,  ot  personal  property),  an  order  is 
obtained  for  the  sale  without  the  exhibition  of  a  tableau  or  scliedule  ot 
debts,  and  before  any  debt  had  been  presented  to  the  administrator  for 
acceptance  or  acknowledgment.  The  sale  is  adroitly  advertised  so  as  to 
deter  instead  of  ln\-it1ng  bidders.  The  8ur\-iving  partner  becomes  the 
chief  and  almost  exclusive  purchaser,  his  purchases  amounting  to  more 
.  than  four  thousand  dollars.  He  pays  not  a  cent.  The  administrator'B 
reason  for  not  demanding  the  payment  we  have  already  seen.  Inslej. 
the  administrator,  it  appears,  received  only  about  one  hundred  doUais 
from  the  sale.  What  becomes,  then,  ot  his  anxiety  to  raise  money  by  s 
cash  sale  to  pay  debts  ot  the  estate,  when  he  makes  no  demand  of  money 
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boni  ibe  purchaserB,  and  especially  from  tJie  sarvlvbig  partaer,  whose 
SDOceaB  in  the  Uquldation  of  the  partnenbip  ooiic«ni  the  odmioistxfitor 
t^es  more  interest  in  than  he  does  in  tbe  admlnlBtration  of  Blmms's  . 
eatate,  Tor  which  he  Is  acting  under  bond  and  oath  ?  It  oould  not  have 
escaped  bis  notice  that  Irwin  had  In  bis  hands  aasets  to  a  targe  amount, 
vfaerewith  to  pa;  the  partneisblp  debts.  It  Is  shown  that  this  admlnls- 
tmtor  is  a  debtor  of  the  firm  of  Inrin  &  Bimm?.  Irwfn  la  the  surety  of 
the  adminietrator  on  his  ofBdal  bond,  and  was  bis  surety  on  his  bond  to 
diBBOlve  the  injunotion.  The  administrator  Is  one  of  Irwin's  sureties  on 
fais  bond  as  liquidator  of  tbe  partnership  business. 

We  are  satisfied  that  a  case  Is  here  presented  which  makes  it  our  duty 
toenforoo  the  law  in  relation  to  the  obligations  and  liabilities  of  adminls- 
tratotB.  It  Is  essential  to  the  tights  of  all  petsoos  interested  in  aucoes- 
EkHiB,  whether  heirs  or  creditors,  that  the  wdghty  and  reeponaible  duties 
of  administrators  should  be,  as  the  law  emphatically  demands,  well  and 
taitbf ully  performed.  They  are  expected  and  Intended  to  be  faithful 
agents,  regarding  strictly  what  the  law  requires  from  them,  and  con- 
foiining  in  all  their  proceedings  to  its  requirements;  not  speculators  and 
BpoliatoTB  looking  to  their  own  aggrandizement,  reckless  of  the  Injury 
and  ruin  of  those  whose  interests  they  have  under  their  control.  We 
conclude  that  a  sufHcient  showing  has  been  made  in  behalf  of  the  plain- 
tiff Id  this  case  to  grant  the  prayer  of  her  petition. 

It  is  therefore  ordered  that  the  Judgment  appealed  from  be  annulled, 
avoided,  and  reversed.  It  is  now  ordered  that  William  T.  Ineley,  ad- 
miQistrator  of  the  estate  of  L.  F.  Slmms,  deceased,  be  and  he  Is  her^y 
removed  from  the  olTicp  of  admlQistrator  of  said  estate.  It  is  further 
ordered  that  the  defendant  pay  all  costs  incurred  in  the  prosecution  of 
this  proceeding. 


On  Applicatios  f,ib  a  Reheabino. 

Taliaferro,  J.  Unfaithfulness  in  the  discharge  of  his  functions  au- 
tiioriises  the  dlschai^e  of  an  administrator  from  his  office. 

Has  the  administrator  In  this  cose  been  unfaithful  In  the  discharge  of 
tiie  duties  of  his  office  ? 

He  administered  the  separate  c«tato  of  Slmms.  That  consisted  of  cer- 
tain personal  property  and  the  interest  of  Simms  in  the  partnership 
with  Irwin.  With  this  share  of  Slmms  in  the  partnership  the  adminis- 
trator of  Slmms's  separate  estate  hoil  nothing  to  do  until  a  partition 
took  placs  and  Slmms's  portion  of  the  estato  was  definitely  ascertained. 
The  liquidation  of  the  partnership  affairs  and  business  belonged  esclu- 
sivety  to  the  surriring  partner;  with  its  Indebtedness  the  administrator 
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was  not  concerned.  It  was  no  part  of  hie  busloeas  to  seU  Simms's  Ifit^- 
eet  ia  the  partnership  to  raise  money  to  pay  the  paitDersMp  debU.  His 
busiDess  was  exclusively  confined  to  the  eepantte  estate  of  Stnina  until 
after  the  partnership  business  was  settled,  and  by  partition  that  inteiwt 
was  ascertained  and  passed  over  to  him.  When  therefore  he  petitioned 
the  court  for  %  sale  ot  all  the  personal  property  of  Slmms's  estate  to  pay 
the  debts  of  Slnuns'e  estate,  which  he  alleged  waa  necoeeary  to  do  to 
pay  tbem,  this  declaration  was  not  true.  He  proceeded  to  the  sale  there- 
fore without  grounds,  and  I  call  this  unfaithfulness  in  his  sdministta- 
tioo.  He  advertised  the  sale  of  Simnie's  undivided  share  in  the  partsw- 
ship  in  globo  without  r€$^d  to  the  interests  of  the  estate,  the  manifest 
purpose  of  which  was  to  drive  off  email  bidders  and  enable  the  surviving 
partner  to  put  it  at  a  low  figure,  and  this  I  call  untftithfulnees.  Vhw 
this  interest  in  the  partnersliip  wae  adjudicated  to  Irwin  under  the  cash 
sale,  the  administrator  declined  rec^ving  a  dollar,  and  turned  the  whole 
siun  over  to  Irwin  to  go  to  pay  partnerahip  debts.  He  acted.  In  my 
opinion,  untaitlifully  toward  the  separate  succession  of  Simnis,  noting  by 
the  way  tliat  he  caused  the  property  to  be  sold  under  the  pretense  that 
there  were  debts  of  liis  separate  estate  to  pay,  and  when  the  property 
was  sold  he  collected  no  money  to  pay  them. 

In  joining  himself  with  Irwin  as  a  quasi  oo-admluistrator,  to  provide 
means  to  settle  the  partnership  affairs,  he  was  acting  unfaithfully  to 
the  separate  estate  of  Simms,  to  which  he  should  have  had  ao  eye 
sii^ie.  His  counsel  says  Insley  had  a  right  to  administer  the  estate. 
X  mere  abstract,  negative  right  he  had.  He  was  without  the  shadow  of 
any  equitable  right.  There  was  no  reason  why  he  should  be  appointed. 
Ho  knew  that  the  legal  tutrix  of  the  minor,  sole  heir  of  Bimms,  wae  en- 
titled by  law  to  the  administration  of  the  estate.  He  knew  she  was 
about  to  apply  for  it  He  used  vigilance,  however,  to  push  for  and  get 
the  office  before  the  old  woman,  ignorant  and  unaware  of  the  maxim 
that  the  law  favors  the  vigilant,  could  procure  it.  Such  vigilance  I  am 
inclined  to  favor  but  little.  Neither  morals  nor  propriety  of  conduct 
sanction  a  man's  thrusting  Jiimself  into  the  business  of  an  estate  with- 
out the  remotest  personal  right  in  himself,  and  uncidled  for  by  any  party 
having  rights.  Tills  administrator  has  done  this  thing.  If  he  had  the 
legal  right  to  do  it,  he  has  that  right  with  bad  grace,  and  has  exerdBed 
It  unfaithfully  toward  the  estate  be  swore  to  be  faithful  to.  When, 
therefore  he  asks  this  court  to  be  continued  in  office,  because  a  remoTsl 
would  not  redound  to  his  credit,  he  should  not  be  listened  to. .  The 
court  should  look  to  the  interests  of  the  minor  child  whose  all  is  in 
possession  of  this  unfuthful  administrator,  and  not  to  what  people 
might  think  of  his  removal.  In  wormti^  himself  hito  the  offlce  he  tocA 
the  risk  of  all  the  consequences,  aad  he  should  abide  by  them. 


MONROE,  J0LY,  1876.  .     789 

Harr  TrsvlB  t«.  Ineley. 

Then  is  pleaded  in  his  behalf  t^t  he  proceeded  under  legal  advioe. 
It  h%  received  bad  advice,  wlilch  tiae  brought  Iilm  into  trouble,  he  must 
tiallbr  for  acting  under  that  advice.  It,  as  it  is  fully  proved  he  did,  he 
acted  iUegalty  and  unfaithfully.  When  it  Is  pleaded  in  extenuation  of 
his  Illegal  acts  that  he  aoted  through  ignorance  and  not  by  design,  I 
hold  that  a  greater  reason  Is  shown  for  hla  removal.  A  man  both  ud- 
hlthfol  and  too  ignorant  to  perform  the  dutlee  of  the  office  should  be 
superseded  by  one  taltfaful  and  competent. 

For  these  reasons,  and  several  more  that  might  be  readily  stated,  I 
oppose  granting  a  rehearing. 


St;itk  of  LorisiAKA  vs.  Harvet  Oopbtney,  Henderson  CouRTUEif,  Frank 
Oreen,  Ben  Borikson,  asd  Joseph  Dotts. 

It  Ib  not  neoeBsari'  to  be  a  registered  voter  to  be  n  aualifled  talesman. 

There  Is  no  part  of  the  act  No.  «  of  IMS  which  declwea  that  only  reKistered  voters 

are  competent  jurors.    The  iudae  a  gai  erred  therefore  when  raJoCtfn«  the  juror 

i>D  that  ground. 

APPEAL  from  the  Fourteenth  Judicial  District  Court,  parish  Of  Ouach- 
ita. Bay,  J.  Criminal  case.  JVilliam  R.  Hardy,  District  Attorney  pro 
(cm.,  for  plainUtt  and  appellee.  John  H.  DinA-jp-aue  and  O.  H.  EUii,  for 
defendants  and  appellants. 

HowzLL,  J.  The  defendants,  who  were  found  guilty  of  robbery  and 
sentenced  to  imprisonment  at  hard  labor  In  the  Penitentiary,  have  ap- 
pealed. They  urge  as  error  the  ruling  of  the  judge  a  qito  rejecting  a 
foles  juror  because  he  was  not  a  r^^tered  voter. 

Act  No.  94  of  1873  says:  "  Section  one — That  the  qualifications  of  a 
juror  to  serve  in  any  of  the  district  courts  In  this  State  shall  be  the  fol- 
lowing, and  no  other  shall  be  required:  To  bea  bona  fide  male  resident  of 
the  parish  in  and  tor  which  the  court  Is  being  held  and  the  jury  drawn, 
twenty-one  yeoro  of  age,  not  under  interdiction  by  a  decree  of  a  compe- 
tent court,  or  charged  with  any  crime  puniahabie  at  hard  labor  in  the 
Penitentiary,  or  death,  pending  at  the  time  the  competency  is  to  be  de- 
termined; lyrovided,  however,  that  there  shall  be  no  distinction  made  on 
account  of  race,  color,  or  previous  condition;  and,  provided  further,  that 
nothing  in  this  section  shall  be  so  construed  as  to  deprive  the  judges  of 
this  State  of  the  discretion  to  decide  upon  the  competency  of  jurors  In 
particular  oases  when,  from  any  physical  infirmity  or  from  relationship 
irtthin  the  fourth  degree,  to  be  computed  according  to  the  civil  law,  or 
from  Ignorance  of  the  English  language  and  inabUity  to  underaiand  the 
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same  when  read  or  spoken,  or  other  caiue,  the  Juror  may  be  inoompe- 
tent  to  alt  upon  the  trial  of  any  particular  cause." 

It  ia  plain  that  being  a  registered  voter  is  not  here  made  a  qualiflcatlon. 
But  It  is  coDtended  on  the  part  of  the  Btate  that  because  in  other  sec- 
tiona  of  the  act  it  is  provided  that,  in  parishes  except  the  parish  of  Or- 
leans and  parishes  where  the  books  of  re^tratlon  are  aooessible  to  the 
officer  of  court  required  to  draw  juries,  the  clerk  of  the  court  sh^ 
procure  a  book,  and  with  the  sheriff  and  reoorJer  eater  therdo,  in 
alphabetical  order,  the  names  of  the  qualified  jurors,  it  must  t>e  iDferred 
that  the  Legislature  intended  that  only  registered  voters  could  be  qu^- 
fled  talesmen.  Tills  ioterence,  we  tuink,  Is  not  justified.  There  is  no 
part  of  the  act  which  declares  that  only  registered  voters  are  competent 
jurors,  and,  taking  the  first  section  as  prescribing  tbe  qualificatJons  ot  a 
juror,  we  can  not  say  that  a  talesman  must  be  a  registered  voter.  The 
other  sections  referred  to  by  counsel  for  the  State  prescribe  the  mode  of 
making  out  the  Hat  from  which  jurers  are  to  be  selected  and  summoned. 
They  do  not  fix  the  quallflcatlooe  of  jurors. 

The  judge  a  qito  erred  therefore  in  rejecting  the  juror  mentioned  Id 
defendants'  bill  of  exceptions,  and  the  ease  must  be  remanded  for  an- 
other trial  ' 

It  is  therefore  ordered  that  the  judgment  and  verdict  of  the  lower 
court  be  set  aside,  and  this  case  remanded  for  a  new  trial  according  to 
law. 


No.  475. 

M,  D.  C.  Case  v=.  Caldweu.  &  Kahn. 

An  e.itenslon  of  the  return-dnv  doca  not  carry  with  it  the  "  days  of  uraw '"  added  lu 
Che  orlfflnol  return -day.  and  a  secood  or  subeeiiueat  appllCBtioa  [oranciten- 
Blon  muet  be  made  on  or  before  tho  day  to  wblcb  the  extension  Is  mado.  This 
has  been  repeatedly  bold. 

APPEAL  from  the  Tenth  Judicial  District  Court,  parish  of  Cadda 
Lei-isee,  J,  Egan  &  Wise  and  Ashion  £  Blatichard,  for  defendants 
and  appellants.    Nuil  £  Leonard,  for  plaintiff  and  app^ee. 

HowjxL,  J.  A  motion  was  made  at  the  July  term  of  1873  to  dismisB 
this  appeal  on  two  grounds,  the  first  of  which  is  because  the  transcript 
was  not  filed  in  time. 

The  appeal  was  made  returnable  on  the  third  Monday  of  July,  1872, 
wliich  was  the  fifteenth  day  of  said  month.  On  the  seventeenth  day  of 
the  same  month,  on  motion  of  counsel  for  the  appellants,  the  return-day 
was  extended  to  Monday,  the  twenty-second  of  July,  1872.    On  the 
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twenty-Hard  of  July,  1872,  aaother  motion  was  made  and  granted  ex- 
tending the  return-day  to  the  third  Monday  of  July,  1873.  This  laat 
motjon  vae  too  late,  and  the  order  made  on  it  without  eBaat  In  law,  as 
the  delay  on  the  first  extension  to  the  twenty-second  of  July,  1872,  had 
expired,  and  it  was  not  in  the  power  of  the  court  to  make  a  return  when 
the  delay  had  expired.  It  has  been  repeatedly  hdd  that  an  extension 
of  the  return-day  does  not  carry  with  it  the  "  days  of  grace  "  added  to  the 
original  return-day,  and  that  a  second  or  subsequent  application  for  an 
extension  must  be  made  on  or  before  the  day  to  which  the  extension  is 

It  is  therefore  ordered  tliat  the  appeal  herein  be  dismissed  with  costs. 


Waujlge  &  Co.  vs.  Thomas  R  Bubnham.    John  Chaffb  &  Sosa  et  al. 
Intebvenors. 

The  eiceittion  to  the  action  of  the  Interrenore  was  correctly  austaloeJ,  The  prop- 
ertr  had.  thcoutcb  their  iDBtrumenialltT,  bean  released  from  seizure  and  re- 
moved fiom  the  jurisdiction  of  the  court,  and  hence  the  privilege  asserted  br 
them.  It  it  existed,  ooutd  not  be  enfori'ed. 

I  PPEAL  from  the  Fourteenth  Judicial  District  Court,  parish  of  Oua- 
A.  chlto.  Say,  J.  K.  IK  £  R  Midiardson,  for  plaintiff^  and  appellees. 
Moniion  £  Farmer,  for  defendant  and  intervenors,  appellants. 

Howell,  J.  This  is  a  suit  by  attachment,  instituted  the  twenty-ninth 
of  April,  1875,  by  plaintiffe,  residents  of  New  Orleans,  against  a  non-resi- 
dent, on  a  promissory  note  for  93421  66,  dated  May  8, 1871,  and  due 
February  1, 1873,  with  eight  per  cent  interest  from  maturity,  subject  to  a 
credit  of  81360  27  on  the  fourteenth  of  June,  J873.  Goods  in  Irattsitu 
were  attached,  and  were  afterward  bonded  by  defendant,  with  John 
Chaffe,  Brother  &  Son  and  John  ChafFe  &  Sons  as  sureties.  Defend- 
ant filed  an  exception  of  prematurity,  alleging  tiiat  while  in  New  Orleans, 
in  April,  1875,  not  being  able  to  pay  his  debts,  and  wishing  to  get  more 
goods  to  enable  him  to  continue  bis  business  until  the  growing  crop 
oould  be  taken  to  market,  he  entered  Into  a  verbal  agreement  with  all  of 
his  creditors  in  said  city,  including  pl^ntifb,  by  which  they  were  not  to 
sueorpreeehlmuntil  the  time  mentioned,  andhe  was  to  obt^ngoodsas 
desired,  on  the  acceptance  of  his  commission  merchants  and  his  own 
credit,  which  agreement  was  carried  into  effect,  butplaintifb  have,  in  bad 
faith,  violated  it  by  sning  him  and  attaching  the  goods  so  purchased  from 
others. 
This  exception  was  overruled,  and  defendant  answered  by  a  general 
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deol^  and  a  plea  in  compeiiBation  for  amount  of  a  note  of  plaintlfb  held 
by  him. 

John  Ghaffe,  Charles  Cbi^,  William  H.  Chaffe,  and  Chilatoph^ 
Ghaffe,  Jr..  intervened  in  behalf  of  the  Qnn«  of  which  they  were  the 
membere,  setting  up  the  alleged  agreement,  upon  which  the;  had  ad- 
vanced to  def«kdant  and  assisted  him  in  buying  more  goods,  bdog  the 
same  that  are  attadied,  and  asking  for  a  privilege  aa  vendors  thereon  to 
the  amount  of  thlrty-aiz  hundred  dollars  In  preference  to  plalotilb. 

Htuntlfb  excepted  to  the  intervention  on  the  ground  that  the  property 
attached  had  been  bonded  prior  thereto  and  delivered  to  defendant,  and 
is  now  beyond  the  joiisdiction  of  the  court;  and,  secondly,  that  Intenren- 
ors,  having  become  the  sureties  on  the  release  bond,  are  estopped  Irom 
asserting  any  claim  to  or  privilege  on  the  property  so  deUvered  to  de- 
fendant. 

This  exception  was  m^ntained  and  judgment  was  given  In  fovor  ol 
plaintlfb,  subject  to  the  credit  claimed.  Defendant  and  Interveners  have 
appealed. 

The  first  question  is  the  plea  of  prematurity,  on  the  trial  of  which  de- 
fendant excepted  to  the  ruling  of  the  judge  admitting  the  testimony  of 
Q.  W.  Carey  and  others,  taken  under  commission  before  the  plea  or  ex- 
ception was  filed,  as  not  having  been  taken  with  reference  to  the  issue 
therein  raised,  and  defendant  had  no  opportunity  to  cross-examine  the 
witness  on  such  issues.  This  ground  is  good.  There  should  have  been 
an  opportunity  to  cross-examine  the  witness,  as  uiged  by  defendant,  and 
such  evidence  will  not  be  considered.  There  is  also  a  bill  of  exceptions 
to  the  action  of  the  judge  in  striking  out  certain  parts  of  the  answers  of 
some  of  defendant's  witnesses  as  hearsay.  Portions  of  said  answers 
stricken  out  are  manifestly  hearsay,  and  were  properly  stricken  out,  but 
there  are  portions  which  are  part  of  the  res  gesta,  to  which  we  will  give 
legal  effect  In  weighing  the  evidence. 

The  evidence  legally  admissible  satisfies  us  that  the  judge  a  quo  did 
not  err  in  overruling  the  exception  of  prematurity.  The  agreement  be- 
tween the  plaintitb  and  defendant  was  conditional  that  the  latter  should 
make  purchases  to  a  fixed  amount  for  one  half  cash  and  the  balance  on 
time.  He  began  the  selection  of  goods  under  this  agreement,  but  dis- 
continued in  a  manner  and  under  circumstances  which  Justified  plalntftb 
in  considering  the  agreement  at  an  end. 

The  exception  of  plaintiff  to  the  intervention  of  the  Chaffee  was  cor- 
rectly sust^ned.  The  property  had,  through  their  Instrumentality,  been 
released  from  seizure  and  moved  from  the  jurisdiction  of  the  court,  and 
hence  the  privilege  asserted  by  them,  if  it  existed,  could  not  be  enforced. 

On  the  merits,  the  evidence  sustains  the  j  udgment  of  the  district  judge. 

Judgment  affirmed. 
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W.  E.  Wamblsi  vs.  O.  W.  Bobhtsos. 

The  plea  of  re»  Judieala  eon  notbebaei 

In  bar  ot  b  suit  In  nbloh  the  title  tc 
wonld  be  void  ratione  maleria. 

APPEAXi  from  the  Beveateenth  Judicial  District  Court,  pariah  of  Red 
Biver.  Chapin,3.  X.  ^.  TTnUnn^,  tor  plalntiffaDd  appellant  Diert- 
can&Moncvre,  for  defeadant  and  appeilee. 

LuDEUNO,  C.  J.  This  is  a  pactltlouB  suit,  coupled  with  an  injunction  to 
prevent  the  defendant  froni  moleeting  tlie  pofisession  of  plaintUT. 

The  defendant  pleaded  re»  judicata,  and,  subsequently,  without  waiv- 
ing the  plea,  filed  an  answer  setting  up  title  in  himselt,  and  praying  to 
have  the  injunction  dissolved  with  damages. 

The  Judge  a  quo  sustained  the  plea  and  dissolved  the  injunction  with 
damagee. 

The  judgment  pleaded  in  bar  of  this  suit  was  a  judgment  rendered 
by  a  justice  of  the  peace,  nhlch  appears  to  have  been  declared  null  for 
ifantof  jurisdiction  ratione  materite;  but  whether  it  was  or  not,  it  Is 
clear  the  judgment  could  not  be  a  bar  to  this  suit,  as  the  justice's  court 
could  not  have  validly  rendered  a  judgment  In  r^^ard  to  the  title  to  real 
estate.  If  be  did  render  such  judgokont,  it  was  absolutely  nuU.  C.  P. 
1063, 1068.  II  he  did  not  render  a  judgment  tor  the  title  to  the  land,  it 
can  not  be  ree  judicata  in  this  case,  which  involves  title  to  the  land. 

It  is  therefore  ordered  that  the  judgment  of  the  lower  court  be  an- 
nulled, and  that  there  be  judgment  overruling  the  plea  of  res  judicata 
and  remanding  the  case  to  be  tried  on  the  merits  according  to  law  ;  and 
that  the  appellee  pay  coats  of  appeal 


Eliza  Tison  vs.  R  L.  Taniehill,  Sheriff,  et  al. 

The  main  queetlon  in  this  case  1b.  whetbor  the  creditor  can  be  allowed  to  sever  Irom 
the  lands  the  mlllBtbereonexiatiDe,  In  order  to  8ei?«  anil  eell  them.  The  answer 
moBtbe  In  the  nwatlve.  The  mills  and  macblnerr  are  attached  to  the  reoltr. 
It  is  proved  that  the  boiler  Is  Incased  In  rock  and  mortar,  havinn:  Its  foundation 
In  the  soil. 

APPEAIi  from  the  Twelfth  Judldal  Distxiot  Court,  parish  of  Winn. 
TdUttferro,  J.      S.  M.  Brian  tS:  George  fPear.  tor  plaintifr  and  appel- 
lant   Jack  A  Fierson,  for  defendant  and  appellee. 
LcisBLiNO,  C.  J.    The  plwntifl  mort^ra^d  a  tract  of  land  with  all  the 
67 
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Improvements  thereon  to  J.  H.  Hadnot,  in  May,  1872.  On  this  land  was 
situated  a  steam  saw  and  grist  mill.  In  1874  the  legal  repreeentatiTe  of 
J.  H.  Hadnot,  deceased,  obtained  Judgment  on  the  notes  executed  by 
plaintiff,  with  recognition  ol  the  mortgage.  Execution  was  issued  under 
this  judgment  and  the  saw  and  grist  mill  was  attempted  to  be  adzed, 
separately  from  the  land,  and  was  advertised  for  sale. 

This  execution  was  enjoined  on  the  grounda — 

First— That  the  mil!  formed  a  part  of  the  realty,  and  could  not  be 
selz<Mil  separately  from  the  land;  and 

Seeond — That  the  land  and  improremonts  thereon  were  exempt  from 
seizure  and  sale  under  the  homestead  exemption  law,  as  it  was  her  home, 
and  was  not  worth  more  than  two  thousand  dollars. 

The  evidence  shows  that  the  tract  of  land  oontaina  about  one  hundred 
and  sixty  acres,  and  that  the  plaintiff  is  a  widow,  with  children  depend- 
ent upon  her  for  support,  and  that  she  has  no  other  property  except  tills 
land,  with  the  Improvements  thereon,  etc,  which  ia  worth  less  than  two 
thousand  dollars,  and  that  she  cultivates  a  few  acres  ot  the  land  as  a 
farm  and  resides  thereon. 

This  land,  with  the  Improvements  thereon.  Is  clearly  exempt  from 
seizure,  under  the  exemption  law. 

Can  the  creditor  be  allowed  to  sever  from  the  land  the  mills,  in  order 
toeeize  and  sell  them?  Wothinkuot.  The  mills  and  machinery  are 
attached  to  the  realty.  One  of  the  witnesses  states  that  the  boiler  "Is 
incased  in  rock  and  mortar,  having  its  foundation  in  the  soil." 

It  ia  therefore  ordered,  adjudged,  and  decreed  that  the  judgment  ot 
the  lower  court  be  reversed,  and  that  there  be  judgment  in  favor  of  the 
plaintiff,  perpetuating  the  injunction,  with  costs  ot  both  courts. 


State  of  Louisiana  vs.  Haevey  Couktney. 

It  Is  manifeet  that  tho  rtefondftnt  can  not  avnll  hlmaelt  of  the  preteuded  HlMBlUr 
ot  a  proceedlDK  In  another  and  different  ease.  He  should  hlmBolI  have  mide 
the  obJHGttoadtiteiUteil)  at  the  proner  time,  and  not  oilquieeoed  in  tbedcawlnf 
ot  thojury.audartcrjudsment  uriced  the  objection,  as  he  did.  Hoi^nliMtAte 
the  chanceB  ot  a  trlid  aud  tbca  object. 

APPEAL  from  the  Fourteenth  Judicial  District  Court,  parish  ot  Oua- 
chita. Bay,  J.  Criminal  casa  WlUiam  '^  Hardy,  District  Attorney 
pjv  ten.,  for  plaintiff  and  appellee.  John  H.  JHnkgrave,  for  defeodsnt 
and  appellant.  \ 

HoTEx.1,  J.    The  defendant  having  been  toui^d  guilty  of  attempting  to 
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bribe  a  wltsesa  aoi)  sentenced  to  hard  labor  in  the  State  Penitentiary  for 
the  term  of  two  years,  appealed.  He  urges  before  us  his  motion  in  ar- 
rest of  judgment,  tiased  on  one  made  in  another  case,  "  challenging  the 
array  for  tiie  leaeon  that  the  parish  judge  was  absent  from  the  pariah  at 
the  time  said  array  was  drawn,  and  the  said  parish  Judge  did  not  assist 
in  drawing  the  aforesaid  jury,"  which  motion  was  sustained  In  the  said 
case,  and  the  case  continued  on  the  application  of  the  district  attorney 
pro  tern.,  to  save  the  expense  of  drawing  another  jury,  which,  it  la  con- 
tended, admitted  the  incapacity  and  Illegality  of  the  jurors,  and  the  con- 
eeat  ot  the  State  and  counsel  can  not  make  valid  the  jury  that  was  il- 
legally drawn. 

It  is  manifest  that  the  defendant  can  not  avail  himself  of  a  proceeding 
in  another  and  different  ease.  He  should  himself  have  made  the  objec- 
tion (if  it  existed)  at  the  proper  time,  and  not  acquiesced  In  the  drawing, 
and  after  judgment  urged  on  objection,  as  he  did.  He  can  not  take 
the  chances  of  a  trial  and  then  object 

Judgment  affirmed. 


Beniah  p.  Patton  vs.  William  L.  Richmokd,  Sheriff,  et  al. 

Id  November,  iSTi.  plalDtLITapplIed  to  be  nnd  wrs  Mloired  tOBettlaonthelandseized 

in  this  iDBtauceaa  AD  actual  settler,  under  the  hontesteod  law  ot  ConffreBS  41  the 

twentieth  of  May,  IWJ. 
By  the  terms  oFtblg  statute,  land  entered  under  Its  authority  la  not  liable  to  seizure 

for  the  pnymeut  ot  auy  debt  oontraeted  prior  to  the  issuing  of  the  patenL 
The  debt  uow  sought  to  be  enforoed  exlated  boforo  the  land  wbb  entered.  It  can  not. 

tberafore,  under  the  express  lerias  of  the  statute,  be  Boized. 
t 

APPEAL  from  the  Fourteenth  Judicial  District  Court,  parish  of  More- 
house. Ray,  J.  S.  G.  Parsom,  for  plaintiff  and  appellani.  Todd  & 
Brigliani,  for  defendant  and  appellee. 

MoBOAN,  J.  In  1866,  Heard  obtained  judgments  against  Fatten.  These 
judgmente  were  recorded.  In  1874,  Heard  obtained  judgment  agahist 
Patton,  recognizing  and  rendering  executory  the  judicial  mortgages  re- 
Btilting  from  the  recording  of  these  judgmente.  To  satisfy  these  judg- 
ments Heard  issued  execution,  and  has  seized  certain  lands  allied  to  be- 
long to  Patton,  Patton  enjohis  the  sale  on  the  ground  that  the  propwty 
seized  is  not  liable  to  be  sold. 

The  land  now  sought  to  be  sold  belonged  to  the  public  domain.  It  was 
entered  by  Patton  many  years  ago,  but  this  entry  was  caooeled.  The  title 
to  the  land  then  reverted  to  the  government   In  November,  1874,  Fatten 
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applied  to  be,  luid  waa,  alloved  to  enter  the  land  as  aD  aotoal  settler,  un- 
der the  homeetead  act  of  Gongrees  of  the  twentieth  of  May,  1862.  By 
the  terms  of  thle  statute  land  entered  under  Its  authority  is  not  liable  to 
seizure  lor  the  payment  of  any  debt  contracted  prior  to  tiie  issuing  of 
the  patent. 

The  debt  now  sought  to  be  enforced  existed  before  the  land  vas  ta- 
tered.  It  can  not,  therefore,  under  tJae  express  terms  of  the  statute,  be 
seized. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment  of 
the  district  court  be  avoided,  annulled,  and  reversed,  and  that  there  be 
judgmmt  in  favor  of  the  plaintiff,  and  that  the  injunction  herein  issued 
ho  restored  and  made  peremptory,  defendant  to  pay  costs  in  both  courts. 


J.  Bdntin  in'  ai.  vs.  E.  M.  Johnson. 

The  will  In  oDDtroversy  was  In  the  poasesalon  at  the  testatrix.  She  raqDeetsd  one  of 
the 'wltneBses  to  read  It.  vhlch  ha  did  in  her  presenoe  and  In  the  preeenoe  of  the 
eubecribinff  wltneeaeB.  She  declared  ottor  the  readioR  that  It  was  taer  will,  and 
•he  aiKned  It.    The  will  Is  valid. 

It  eon  not  be  Been  how  the  teetatrlz  could  better  have  "pretented"  the  vUllotbe 
witnesses.  Indeed,  she  could  only  have  done  It  in  one  other  war.  to  wit:  b; 
taklDKit  uplnherhand,  BlvlnRlttooneof  thawitnesees.  deciarioKHtthe  time 
in  terms;  "This  Is  mr  last  will." 

APPEAL  from  the  Fourteenth  Judicial  District  Court,  parish  of  Moie- 
house.  Say,  J.  Todd  £  Biigham,  for  plalntiffe  and  appellants.  New- 
Km  &  BaU,  for  defendant  and  appellee. 

MoBOAK,  J.  FlalntUb,  alle^ng  themselves  to  be  the  heirs  at  law  of 
Mrs.  Bebeoca  Moore,  deceased,  Institute  this  proceeding  for  the  purpose 
of  annulling  the  will  made  by.her,  by  which  she  bequeathed  her  prop- 
erty to  the  defendant,  her  husband.  The  grounds  of  nuUity  relied  on 
are,  that  the  will  was  written  out  of  the  presence  of  the  testatrix;  that  it 
was  not  presented  by  her  to  the  witnesses  with  the  declarations  required 
by  the  second  clause  of  article  1581,  G.  C;  that  It  was  not  read  by  the 
testatrix  to  the  witnesses,  nor  by  one  of  the  witnesses  to  the  others  in 
her  presence. 

"  A  nuncupative  testament,  imder  private  signature,  must  be  wiittwi 
by  the  testator  himself,  or  by  any  other  person  from  his  dictation,  or  even 
by  one  of  the  witneaseH,  in  presence  of  five  witnesses  reading  in  the 
place  where  the  will  is  received,  or  by  seven  witnesses  residing  out  of  the 
place.  Or  It  will  sufDce  If,  In  the  presence  of  the  same  number  of  witr 
neeeee,  the  testator  presents  the  paper  In  whl^  he  tias  written  his  testa- 
ment, or  caused  it  to  be  writt^i  out  o(  their  presence,  declaring  to  than 
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that  that  paper  oontains  Us  last  wIlL  In  either  case  "the  testameDt  must 
be  read  by  the  testator  to  the  witnessee,  or  by  one  of  tJie  wltu^esee  to 
the  rest  in  the  presence  of  the  testator.  It  must  be  signed  by  the  testa- 
tor, If  he  knows  how  or  Is  able  to  sign,  and  by  the  vitnessee,  or  at  least 
by  two  of  tfaem.  In  ease  the  others  know  not  how  to  sign,  and  those  of 
the  witueeses  who  do  not  know  how  to  sign  must  alflx  their  marks."  C 
0.1681 

It  Is  not  necessary  that  we  should  determine  whether  the  testimony  of 
Hall,  which  was  introduced  for  the  purpose  of  establishing  the  fact  that 
the  will  in  question  was  written  by  Danl^  Newton  at  the  dictation  of  the 
testatrix,  is  suCQoIent.  The  case,  in  our  opinion,  is  to  be  governed  by  the 
second  clause  in  the  article  of  the  Code  above  quoted  (1582),  commendng 
"  or  it  will  suffice  if,  in  the  presence  of  the  same  number  of  witneBses,"  etc 
And  the  question  is,  was  the  will  which  is  now  attacked  presented  to  the 
required  number  of  witoesaes;  was  It  declared  to  them  that  the  paper 
contained  the  testatrix's  last  will;  was  It  read  in  the  presence  of  tiie 
testatrix;  was  It  signed  by  her  and  by  the  witnesses  ? 

The  evidence,  we  think,  discloses  the  fact  that,  when  the  subscribing 
witnesses  were  all  present,  one  of  them  read  the  will  aloud  to  the  testa- 
trix, who  declared  that  It  was  her  will,  whereupon  she  signed  it,  tnalrlng 
her  mark,  she  not  knowing  how  to  write  her  name.  The  witnesses  then 
signed  in  her  presence;  the  number  of  witnesses  was  suffldent.  It  is 
conceded  that  the  will  was  written  out  of  the  presence  of  the  wlbiesses, 
and  it  is  therefore  contended  that  it  should  have  been  presented  to  them 
by  the  t«statriic,  who  should  have  declared,  at  the  time  of  presentation, 
Ihat  it  was  her  last  will,  and  that  this  not  appearing  to  have  been  done, 
the  will  is  null. 

The  case  pilncipally  relied  upon  by  them  In  support  of  their  position, 
and  which  Is  certainly  the  strongest  In  their  favor,  is  McCaleb  vs.  Doug- 
lass, 16  An.  327.  In  tliat  case  the  will  was  read  by  one  ot  the  witnesses 
in  the  presence  of  the  others  to  the  testator,  who  declared  that  it  wos 
tiiB  wllL  Indeed,  he  seems  to  tiave  assented  to  it  sentence  by  sentence. 
It  was  not,  however,  formally  "  presented  "  by  the  testator  to  the  wit- 
nesses, and  as  it  was  written  out  of  their  presence  the  court  decided  that 
the  wantof  presentation  was  fatal.  But  in  that  case  It  appeared  that  the 
testator  did  not  dictate  the  will  to  the  witness,  or  party,  who  drew  It 
up.  The  facts  in  that  case  were,  aa  we  gather  from  the  testimony,  which 
is  copied  at  large  in  the  opinion,  that  Douglass  was  lying  In  a  dying  con- 
dition in  a  room  near  to  which  the  will  was  written.  No  onewas  present 
in  the  room  where  the  will  was  being  written  except  Dorsey  and  Bland. 
When  Dorsey  was  about  to  commence  the  will  he  requested  Bland  to 
step  into  Douglass's  room  and  ask  him  something  about  the  legades, 
and  if  he  did  not  want  to  give  something  to  his  other  relatives.    Bland 
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did  SO,  and  named  most  of  Douglass's  other  relatives  to  htm,  to  which 
Douglass  answered  "well,"  and  when  asked  by  Bland  how  much  they 
were  to  be  given  he  replied  "  you  say,"  With  this  answer  Kand  re- 
turned to  the  room  where  Doraey  was  writing,  and  had  the  will  written 
according  to  his  Idea  as  to  what  Douglass  ought  to  do.  The  testimony 
shows  that  it  was  Bland  who  dictated  what  dlspoeitlon  was  to  be  made 
of  the  property.  It  was  Bland  devising  Douglass's  estate.  When  the 
will  was  taken  to  Douglass,  and  the  reading  thereof  was  flniahed,  he  as- 
sented to  what  had  been  done,  took  a  pen  which  was  placed  in  his  hand, 
scratjshed  his  name  upon  the  paper,  and  went  Into  a  deranged  state  of 
mind  which  continued  till  his  death. 

This  will  was,  therefore,  never  dictated  by  the  testator,  and  coidd  in 
□o  sense  bo  considered  as  having  been  preeente<l  by  him  to  the  witnesses. 
But  In  the  case  before  us  the  facte  are  very  different.  The  will  was  in 
her  possession.  8be  requested  one  of  the  witnesses  to  read  it,  which  he 
did  in  her  presence  and  in  the  presence  of  the  subscribing  witnesses. 
She  declared,  after  the  reading,  that  it  was  her  will,  and  she  signed  it 
We  do  not  see  how  she  could  better  have  "  presented  "  the  will  to  the 
witnesses.  Indeed,  she  could  only  have  done  It  In  one  other  way,  viz.: 
by  taking  it  up  In  her  hand,  giving  it  to  one  of  the  witnesses,  declaring 
at  the  time  in  terms  "  This  is  my  last  will," 

In  the  cas&  of  Bouthemy  vs.  Dreux  et  al.,  12  M.  639,  Judge  Portdr 
said :  "  In  the  case  before  ue  It  has  been  found  that  the  will  was  written 
by  the  direction  of  the  testator,  that  it  was  read  over  to  him,  and  that  It 
was  signed  by  him;  but  it  is  objected  he  did  not  present  the  testament 
to  the  witnesses  and  declare  it  to  be  his.  We  do  not  understand  the  law 
to  be  that  these  words  are  so  material  and  of  such  soleninlty  that  they 
can  not  be  supplied  by  others  expressing  the  same  ideas.  Directing  an 
instrument  to  be  read  over  to  witnesses,  accompanied  with  the  teatatoi's 
assertion  that  it  was  his  last  will  and  testament  (bs  is  in  evidence,  was 
done  here),  we  think  the  same  thing  as  if  he  had  declared  it  to  bo  his- 
We  are  also  of  opinion  the  will  was  presented.  Tliis  word.  In  the  sense 
in  which  it  is  used  in  the  law,  means  to  exhibit  to  view  or  notice,  and  is 
fully  satisfied  by  the  testator's  requesting  his  will  to  be  read  over  to  the 
witnesses  and  telling  them  it  was  his.  We  are  imablo  to  find  any  force 
In  the  argument  that  the  instrument  should  be  delivered  by  the  testator, 
with  his  own  hand,  to  the  witnesses,  a  ceremony  which  would  often  de- 
prive the  citizen  of  the  power  of  making  a  will  at  all,  as  the  Inetances 
are  frequent  where  bodily  weakness  would  render  it  impossible  to  do  so, 
though  the  mind  was  sound  and  healthy.  The  object  of  the  Legislature 
was  that  the  act  should  be  transmitted  from  the  testator  to  the  witnes- 
ses, in  their  presence,  In  such  a  way  as  to  make  it  evident  that  it  ema- 
nated from  him.    The  court  of  cassation  in  Francs  has  held,  in  constni- 
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fug  a  law  on  the  same  subject,  expressed  in  the  Hame  words  as  ours,  that 
the  presentation  need  not  be  manuals  that  the  object  of  the  law  was  to 
guard  against  a  false  testament  b^g  substituted  in  place  of  the  real 
one,  and  that  ob)eot  was  acoompllshod  wboi  the  testator  either  presented 
it  with  bis  hands  or  indicated  it  by  gestures  or  signs."  Beay  11,  466, 
16  id.  210. 

It  ia  true  that  the  case  just  quoted  was  relied  ui>od  in  the  case  of  Uo- 
Caleb  vs.  Douglass,  and  that  the  court  there  said,  "  without  inquiring^ 
how  tar  tliat  case  may  now  be  odnaidered  as  autlioiity,"  thus  implying  a 
doubt  as  to  the  correctness  of  the  decision;  but  we  have  seen  no  case 
where  the  authority  has  be^i  overruled  or  disregarded,  aod  we  think  it 
was  correctly  decided,  and  that  the  reasons  given  in  support  of  the  de- 
cision are  impr^nable.  It  Is  alfio  to  be  observed  that  in  the  ease  of 
McCaleb  the  court  said  the  circumstances  of  the  case  of  Bouthemy  dif- 
fered materially  from  the  facts  in  McCaleb's  case.  In  the  case  before  us 
the  tacts  are,  as  nearly  as  pcasible,  identical  with  those  in  the  case  ot 
Bouthemy. 

This  was  the  view  taken  of  the  case  by  the  district  Judge,  and  we  think 
hie  judgment  should  be  affirmed. 

Jadffmeut  affirmed. 


D.  H.  Bhefpabd  vs.  L.  G.  Bakbon,  AnHiKisTRAToa. 

Tlil«BDitiTae  Instituted  in  th«  urobate  ooart  of  BleoTJlte  Darlab  l«  have  the  admin-  ' 
IKrstor  of  a  Bucoeeelon  removed  from  hiB  trust.  It  be  toiled  to  iclve  new  Becurlty. 
An  eiceptloD  to  the  jurlBdlctlon  of  the  court  ra/ionepn-«ojiiEani3ro(i'in«  molpriir 
waa  HaHtalDed.  It  was  an  error.  It  Is  uiBulteet  that  the  probate  oourt  which  ap- 
pointed the  administrator  could  alone  remove  him.  and  tbat  the  present  suit  is 
parelr  probate  In  Ita  cbarocter. 

APPEAL  from  the  Parish  Court,  parish  ot  Bienville.  T.  J.  Sutler, 
Judgo  ad  hoc  L.  B.  WaHdns,  for  plaintiff  and  appellant  J.  F.  Fler- 
ion,  for  defendant  and  appellee. 

LuDELiNO,  G.  J.  The  plalottt^  who  is  the  surety  on  the  bond  of  li.  G. 
Barron,  administrator  ot  the  succession  of  C.  B.  Thompson,  sued  Bar- 
ron, administrator,  to  compel  bim  to  give  new  security,  to  have  himself 
reileased  from  further  liability  on  his  said  bond,  and  to  have  said  Barron 
removed  from  his  trust,  if  he  tailed  to  give  new  security.  This  suit  was 
instituted  in  the  probate  court;  of  Bienville  parish,  where  the  succession 
Has  opened.  An  exception  to  the  juriedlotlon  of  the  court  ratione  pa-- 
WfWB  and  rolione  matericB  was  filed  and  sustained,  and  the  suit  was  dis- 
missed. 

Section  8717  ot  the  Revised  Statutes  declares  that  "  on  due  proof 
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being  m^de  of  the  maladmtnlatntloQ  of  suoh  administr&tor,  ezecntor, 
curator,  or  tutor,  thue  cited,  the  oourt  shall  require  him  to  give  &  new 
bond  with  other  euOlcleDt  security  for  the  faithful  admioiatratloii  of  said 
estate,  and  upon  failure  so  to  do,  within  three  days  after  such  order,  he 
shall  be  forthwith  removed  from  tha  admlnlstratioii  thereof  and  the 
judge  shall  proceed  at  onoe  to  appoint  another  administrator."  It  Is 
manifest  that  the  probate  oourt  which  appointed  the  admiDlstrator  coold 
alone  romove  bim,  and  that  the  present  suit  is  purely  probate  in  tti  dtar- 
aoter.    C.  P.924.    22  An.  X81. 139. 

It  is  thorefore  ordered  ttiat  the  Judgment  of  the  lower  court  be  re- 
versed;  that  the  exoeptton  be  overruled,  and  that  the  case  be  remanded 
to  be  proceeded  with  according  to  taw.  It  Is  further  ordered  that  the 
appellee  pay  costs  of  appeal. 


SuccBssioK  OF  JaPHTHAH  H.  Hkux    Application  to  compel  the  Anmx- 

I8TRATOB   TO   BENDKR   AoOOrNT,  AMD   TO   REMOVE  HlH. 

The  oauMH  alleged  are  not  Krounds  tor  the  removal  ot  an  admlnlstraKir.  It  the  ad. 
mlnUtrator  Is  derelict  la  his  dutr  In  flllnK  nn  account,  he  may  be  onterpd  to  do 
so.  and  it  he  disobey  the  ocder  of  the  Murt,  the  creditor  may  demand  hia  Te- 
rn InRolTent.  the  creditor  may  require  other 
.Btrator  tell  to  comply  with  the  order  ot  the 
'  removal.  But  ncthlnfcot  the  kind  (wpean 
In  this  ease. 

APPEAL  from  the  Parish  Court,  parish  of  Franklin.  Brice,  J.  J.  IT, 
Moore  and  Morrimii  /£  Fnrmer,  for  plaintiff  and  appellee.  Bolter' 
J.  Caldwell,  for  defeDdani  and  appellant. 

LuDEi-iNo,  C.  J.  The  plalntifT  alleges  that  he  is  a  creditor  of  the  estate; 
that  J.  H.  Crawford  has  been  appointed  and  qualifled  as  administrator  ot 
said  succession;  that  more  than  twelve  months  have  elapsed  since  his  ap- 
pointment and  no  aeiiount  has  been  filed,  and  that  the  surety  on  his  bond 
is  not  good  for  the  amount  of  the  bond;  and  he  prays  to  have  the  ad- 
ministrator ordered  to  render  an  account,  and  to  have  him  removed  from 
his  office  and  to  be  himself  appointed  administrator. 

There  was  judgment  (^^nst  the  defendant  by  default,  dismissing  him 
from  his  trust,  and  for  ten  per  cent  per  annum  intoreat  on  the  amount 
of  plointifTs  debt.  The  defendant  has  appealed,  and  has  assigned  as 
error,  among  others,  that  no  cause  for  his  removal  has  been  alleged. 

There  Is  no  note  of  evidence  or  evidence,  except  as  to  the  plainUfTs 
debt,  in  the  record.   The  causes  alleged  are  not  grounds  lor  the  removal 
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ot  an  admlDlstrator.  It  the  administrator  is  derelict  in  his  duty  la  flUng 
anacoouDt,  hemaybeordered  todo80:and  If  he  disobey  the  order  ol 
the  court,  theo  the  creditor  may  demand  bis  removal  And  if  his  bonds- 
man  beoome  Insolvent,  the  creditor  may  require  other  security  to  be 
giren,  and  If  the  admlnMrator  t^l  to  comply  with  the  order  of  the  court, 
that  will  constitute  a  cause  tor  removal.  It  Is  not  alleged  or  proved  that 
the  administrator  has  disobeyed  the  order  of  the  court  in  either  {>articu- 
Inr.    0.  C.  3043;  9  An.  478;  5  An.  568;  B.  8.,  sec.  3717. 

It  is  therefore  ordered  that  the  Judgment  of  the  lower  court  be  re- 
versed and  annulled,  and  that  there  be  judgment  rejecting  the  plaintltTs 
demand  to  dismiss  the  admiulfltrator.  It  is  further  ordered  that  the  ad- 
ministiator  do  render  an  account  of  his  administration  within  thirty  days 
after  the  date  hereof. 

It  la  further  ordered  that  the  costs  ot  appeal  be  paid  by  the  pMutiff 
and  appellee. 

Behearing  refused. 


H.  M.  Htams  vs.  M.  Baeb. 

The  plea  that  Che  BubjeetoF  this  oontroi-ersi- was  a  Cobteilerate  money  tnnsaotion. 

which  WR*  therefore  void. cannot  bemalntalned.    ContedemtB  notes  were  not 

the  eonnlderatioD  of  tbc  oMitcittlnii.    The  conRliloriiCion  wiis  Innil. 
Dflfendant  hnd  the  prlvlleRe  of  paylns  la  Confederate  nioner  so  lonR  as  there  was 

Bar  ConfedersCe  ourrency  to  pay  with.    But  that  priviieice  be  lost  by  not  takliiR 

advantsse  of  it  when  it  was  Id  his  power  to  do  ao. 

APPEAL  from  the  Tenth  Judicial  District  Court,  pariah  of  Caddc. 
Seaij,  3.     Nutt  £  Leonari},  for  plaintiff  and  appellant.     Bimcan  & 
Moncure,  for  defendant  and  appellee. 

UoBGAN,  J.    Plaintiff  sues  on  the  following  obligation: 

"  Shbei-eport,  June  30, 1864. 

"  I,  Marx  Baer,  acknowledge  myself  to  be  Indebted  to  H.  M.  Hyams  in 
the  sum  ot  twelve  thousand  dollare,  beiiu;  unpaid  balance  due  to  him  by 
me  for  the  purckasf-  mmtey  of  the  tract  of  land  in  the  pariuli  of  Bosnier 
sold  (ly  eaUl  Hyams  to  me,  before  Thoinan  H.  Pitts,  recorder,  thU  day. 

"I  have  the  privilege  of  paying  the  above  sum  in  the  new  currency  of 
tie  Confederate  government,  alwut  to  be  issued,  by  payii^  eight  thou- 
sand dollars  in  satisfaction  of  the  same  (but  not  in  bills  of  one  hundred 
thereof). 

"  In  the  meantime,  the  sum  of  twelve  thousand  dollars  is  to  carry  in- 
terest at  the  rate  of  eight  per  cent  per  annum  from  the  date  until  paid. 
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and  to  be  calculftted  upon  twelve  thousand  dollars,  and  not  on  eight 
thouaand  dollars,  and  said  interest  to  be  paid  In  new  currency;  said  prin- 
cipal and  Interest  demandable  at  any  time  by  said  Hyame  or  his  agent 
or  transferee,  after  one  mouth  trota  this  date,  and  IT  not  paid,  to  beoi  a 
lien  and  privilege  ou  said  land  in  same  manner  aa  U  ttie  same  bad  been 
expressed  lu  the  deed  of  sale,  and  to  have  same  force  and  effect  as  il 
mortgage  thereon  had  been  declared  therein. 

"(Signed)  M.  BAER." 

The  defendant  pleads  that  the  obligMion  i»  for  Confederato  money, 
and,  therefore,  null  and  void;, alleges  that  he  has  the  privilege  of  dis- 
charging the  same  by  the  delivery  of  eight  thousand  dollars  in  Conled- 
erabe  notes  of  the  new  issue;  pleads  payment  and  the  prescription  ot 
five  years. 

The  acknowledgment  sued  on  is  dated  thirtieth  June,  1864.  Service 
of  petition  was  accepted  on  the  twenty-ninth  of  June,  1669,  so  that  five 
years  had  not  elapsed  from  the  date  of  the  acknowledgment  ot  the  debt 
to  the  filing  of  the  suit.  Even  if  the  prescription  relied  upon  would  pro- 
tect him,  upon  which  we  express  no  opinion,  five  years  had  not  lapsed. 
The  plea  of  prescription  can  not,  therefore,  be  maintained.  The  plea  of 
payment  is  not  sustained.  He  had  the  privilege  of  paying  in  Confederate 
money  so  long  as  there  was  any  Confederate  currency  to  pay  with.  But 
that  privU^e  he  lost  by  not  taking  advantage  of  it  when  It  was  In  his 
power  to  do  so. 

As  to  Its  being  a  Confederate  money  transaction,  and,  therefore,  void. 
Hyams  sold  to  Baer  a  certain  property.  The  price  was  842,979  50. 
Nothing  is  said  as  to  what  currency  was  to  be  used.  The  deed  redted 
that  the  payment  was  made  in  cash.  This,  however,  was  not  so.  Twdve 
thousand  dollars  remained  due.  For  this  amount  the  acknowledgment 
now  sued  on  was  given. 

In  the  ease  of  Spyker  vs.  Hart,  22  An,  684,  we  stud:  "  Wegather  from 
the  evidence,  as  a  whole,  that,  in  1864,  Cumminge  and  Urs.  Pauline  Pickett 
sold  to  Hart  a  valuable  tract  of  land  near  Shreveport,  for  the  price  of 
seventy-flve  thousand  dollars,  which  sum  is  said  by  the  act  of  sale  to 
have  been  paid  in  cash.  It  appears,  however,  as  a  matter  of  fact,  but 
sixty-one  thousand  dollars  were  paid,  and  this  in  Confederate  notes. 
For  the  baluice  of  the  price  of  the  land,  fourteen  thousand  dollars,  the 
obligation  in  suit  was  given.  Confederate  notes  were  undoubtedly  the 
standard  of  value,  but  they  were  not  the  consideration  of  the  obligation. 
The  consideration  was  land." 

The  decision  in  that  case  controls  this. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  Judgment  ot 
the  district  court  be  avoided,  amiulled,  and  reversed,  and  that  there  be 
judgment  In  favor  of  the  plaintifT,  H,  M,  Hyams,  and  against  the  d^end- 
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ant,  H.  Beer,  tor  twelve  thousand  dollars  with  eight  percent  interest  per 
annum  thereon  from  the  thirtieth  June,  1864,  until  paid,  with  vendor's 
lien  and  privU^e  upon  the  propertv  described  in  the  act  of  sale  which 
is  attained  to  and  made  part  of  plalntlfTs  petition.  Defendant  to  pay 
costs  In  both  courts. 


Cazeaux  &  Veronole  vs.  L.  B.  Filuquier. 

Ittinotahown  tbatthefuetom  Ih  aalverBHl  amoDE  deslere  in  Roods  to  fDBVro  the 
■nlclM  tkey  are  ordered  to  ship.  FlalntlffB  prore  that  they  aevar  loaute  Koode 
told  by  them,  unless  Epeciolly  ordered  to  do  so,  and  this  court  thinks  that  Ibeir 
deallnse  wtth  detendaut  Indicates  this  tnct.  Moreover.  detsndBiit  was  clearly 
iatarmed  that  plalDtlff  bad  Dot  insured  the  Koods  seat,  and  did  not  remoostrate. 
Hencs.  defendant  1b  liable  to  plaintiffs  lor  the  claims  sued  upon. 

APPEAL  from  the  Tenth  Judicial  District  Court,  parish  of  Caddo. 
Looney,  J.  Egan  £  Wise,  for  plaintlfb  and  appellants.  Nutt  £  Leon- 
ard, for  defendant  and  appellee. 

HowEix,  J.  Flalntlfb  sue  defendant  on  two  accounts  for  SSiS  50  each, 
alleged  to  be  for  wines  sold  and  delivered  to  defendant,  one  dated  Bfarch 
ID,  1674,  and  the  other  March  19, 1874.  Defendant  admits  that  he  re- 
ceived the  goods  charged  in  the  account  of  Uarch  19, 1874 ;  avers  that 
be  is  willing  and  has  offered  to  pay  for  same ;  and  makes  tender  in  bis 
answer ;  but  denies  that  he  is  In  any  manner  bound  for  the  bill  of  March 
10, 1874.  Judgment  was  rendered  against  defendant  for  the  amount  of 
account  of  March  19,  with  Interest  from  said  date,  and  plaintitCt  ap- 
pealed. .  Defendant  asks  that  Judgment  be  amended  by  releasing  him 
from  all  interest 

On  the  tenth  of  March,  1874,  defendant,  by  tel^raph,  ordered  pl^n- 
tifb,  who  are  dealers  In  wines  and  liquors,  in  New  Orieans,  to  ship  him 
by  steamer  Iia  Belle  six  casks  claret  and  a  half-cask  white  wina  On  the 
game  day  plaintiffa  delivered  the  goods  on  the  steamer  La  Belle  and  for- 
warded by  mail  the  invoice  and  bill  of  lading  to  defendant.  On  the 
seventeenth  of  March  the  defendant  sent  the  foUowlng  dispatch  to  the 
plaintUb  :  "  La  Belle  has  not  come.  Inquire  where  are  my  wines.  An- 
swer." To  wliioh  plaintlffe  answered  on  the  same  day  :  "  La  Belle  leaves 
only  to-night."  On  the  nineteenth  of  March  they  sent  this  dispatch : 
"Tour  goods  transferred  from  La  Belle  to  Southwestern.  Are  you  in- 
sured ?  Answer,  shall  we  duplicate  order."  To  whioh  defendant  on  the 
same  day  answered :  "  Shippers  always  insure  my  goods  wljen  not  paid 
for.    Duplicate  order  at  same  price." 
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The  plalatitb  sent  the  goods.  The  defendant  contends  that  he  Is 
not  responsible  lor  the  loss  of  the  first  shlpmeot ;  that  plaintUb  should, 
aooording  to  custom,  have  Insured,  vulees  instructed  not  to  do  so ;  and 
.  that  such  custom  Is  shoirn.  It  it  be  admitted  tliat  a  "  custom  "  on  tiiis 
point  between  plalntlfb  and  defendant  would  be  binding  on  both  parties 
and  render  them  reepeotively  responsible,  such  custom  is  not  estab- 
lished; not  does  the  evidence  show  that  such  custom  is  univeisal  amoog 
other  dealers  in  goods,  not  Including  factors  and  agente.  Defendant, 
previous  to  this  one,  had  made  two  bills  with  plalntUtb.  The  first  was 
not  insured.  The  second  was  by  special  order.  When  this,  the  third, 
was  ordered,  no  Instructions  to  insure  were  given.  Haintiflb  prove  that 
they  never  Insure  goods  sold  by  them,  unless  specially  ordered  to  do  it, 
and  we  think  their  dealings  with  defendant  indicate  this.  They  obq%d 
all  orders  given  them ;  shipped  the  goods  on  the  boat  de^gnated  by  the 
puicbaser ;  and  forwarded  the  Invoice  (which  contained  no  charge  foi 
insurance)  vrith  the  bill  of  ladhig.  It  is  shown  that  letters  usually  go 
from  New  Orleans  to  Shreveport  in  three  or  four  days.  In  this  Instance 
seven  days  intervened  before  defendant  made  inquiry  aixiut  the  »hi]i- 
vieni.  When  he  did  so,  the  telegram  of  plalntlfb  Indicated  clearly  that 
they  had  not  insured,  and  he  did  not  then  complain. 

We  conclude  that  defendant  is  responsible  on  both  accounts. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed, 
and  that  plalntifEs  recover  of  defendant  $687,  with  five  per  cent  internet 
on  one  half  from  the  tenth  of  March,  1874,  and  on  the  other  half  from 
the  nineteenth  of  March,  1B74,  and  costs  in  both  courts. 


Spccessios  of  Jqbn  p.  Sfeabs.   Application  to  seize  akd  sell  I^opkrit. 

The  prooeedinK  la  IrreKular  and  InadmlBslblo.  It  Is  not  regular  to  Isene  in  agaiit 
order  In  tBvor  of  onu  or  more  creditors,  without  noti<«  or  proot,  [orthesberW 
to  sell  propertr  under  ndministratloD  to  pay  said  oreditore.  Proceed f nxB  sbonld 
be  t^en  contradlotorlly  with  the  admiQletrMrlz.  to  have  propertr  sold  to  par  ill 
the  del>tB  ol  the  auceeeslon. 

APPEAL  from  the  Parish  Court,  parish  of  Union.    ie?ris,  J.    J.  C. 
Egan,  for  pl^ntltT  and  appellee.     G.  H.  EUia,  for  administratrix,  ap- 
pellant 

Howell,  J.  The  plaintiffs  in  the  suits  of  J.  B.  Spears  ts.  Mrs.  H.  J. 
Speora,  administFatrix,  and  W.  L.  Spears  vs.  Mrs.  M.  J.  Spears,  admin- 
istratrix, alleged  that  they  had  judgm«its  against  the  succession  of 
John  P.  Spears,  deceased,  which  had  been  under  administration  for  more 
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than  a  jeor,  and  upon  their  Joint  prayer  obtained  on  order  from  the  pro- 
bate court  directing  the  sheriff  to  seize  and  sell,  after  due  l%al  formali- 
ties and  advertisements,  a  sufAdent  amount  ot  property  to  pay  s^d 
debts.  From  this  order,  when  notiOed  ot  the  s^zure,  the  administratrix 
appealed. 

Tlie  proceeding  Is  irregular  and  inadmissible.  It  is  not  regular  to 
iBBue  an  ex  parte  order  in  favor  of  one  or  more  creditors,  without  notice 
or  proof,  tor  the  sberifT  to  sell  property  under  odmiuietration  to  pay 
said  creditors.  Frooeedlngs  should  be  taken  contradictorily  with  the 
administratrix,  to  [have  property. sold  to  pay  all  the  debts  of  the  suc- 
ecesion. 

It  is  therefore  ordered  and  decreed  that  the  order  appealed  from  be 
set  aside  and  annulled,  appellees  to  pay  costs  in  both  courts. 


M.  OiLUB  VB.  B.  B.  C*BTEIt  ET  AI.     J.  BtBNE  ET  AL.,  InTEBVENOIIS. 


APPEAL  from  the  Twellth  Judicial  District  Court;  pariah  ot  FrankUn. 
Talinferro,  3,  Boatner  A  Elam,  for  plaintltT  and  appellee.  James 
B.  Grrkerji,  tor  Jntervenore  and  appellants.  Preston  Sampton,  in  pro- 
pria peraond,  defendant  and  appellant. 

LppELinQ,  C.  J.  The  appellee  has  moved  to  dismiss  this  appeal  on 
the  ground  that  no  bond  has  been  given  to  secure  the  costs  ot  this  suit. 
The  bond  is  for  fifty  dollars  to  secure  the  payment  of  the  ooetsof  appeal 
ahtte. 

The  costs  for  which  an  appellant  must  give  bond  to  aeoure  a  devolu- 
tive appeal  are  the  costs  of  both  the  Interior  court  and  those  ot  the  ap- 
peal The  English  text  of  the  Code  says  "  to  secure  the  payment  ot 
tte  costs;"  the  French  text  la  "  pmir  suretii  du  paiement  des  frais,  tant 
en  premise  instance  qu'en  cas  d'appel."  Both  the  English  and  the 
French  texts  show  that  the  bond  Is  to  secure  the  judgment  for  costs. 

In  this  case  the  appellant  has  tailed  to  give  such  a  bond  as  the  law 
requires,  and  his  appeal  must  be  dlBmissed.  3  An.  135;  i  An.  3;  13  An. 
417. 

It  is  therefore  ordered  that  this  appeal  be  dismissed  with  coeta. 
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ally. 

It  is  Immal^rlnl  whether  the  represonlAtlve  ot  the  Bui?ceBaion  destgDated  bim>fl)tu 
<^umtor  or  admlDlstrator.  The  point  to  be  determined  would  tie.  notths  title  br 
which  he  desigQatuB  himself,  but  the  power  which  he  has  to  repreaent  the  8BC- 

The  delendaDts  set  up  title  to  the  property  In  oontroveray,  which,  tber  any,  was  ar- 
iiulred  by  tbem  from  chelr  Fathi^r.  John  Turner,  and  In  support  o I  their  claim 
preBont  the  following  document:  "  One  day  after  date.  we. or  cither  of  us, prom- 
iae  to  pay  lo  John  Turner  or  bearer  the  sum  ot  six  thousand  two  hundred  dol- 
lara  lor  a  tract  ot  land  known  as  the  Dockey  place,  with  eight  per  cent  latere 
from  date  until  paid.  Aueust  w.  ima.  Slgaei:  Jackson  Turner.  Obadlah 
Turner." 

This  note  Is  csrlalDlr  no  title.  It  is  not  an  act  ot  sale,  and  it  transfers  no  protcrtT. 
The  lact  that  it  was  recorded  itives  to  it  none  of  the  forma  required  for  the  traos- 
raiseion  ol  r?al  pstute.  nor  doea  It  change  thu  character  of  the  iaHtrumcBt. 
which  ISBOthins  moru  than  an  unconditional  obligation  to  pay  a  certain  sum 
of  money. 

The  will  of  Turner,  their  pretended  vendor.  Is  not  evidence  of  any  sale:  It  la  aol 
even  a  donation,  for  the  document  expressly  says  chat  the  proceeds  of  the  oW 
aforesaid,  when  paid,  ar-  (o  be  distributed  equally  among  all  the^chll'lren.  Tbf 
most  that  COP  be  said  of  defcndnuts'  title  Is  that  they.  perhai>s.  hold  under  n 
verbal  sale.  But  a  verbal  sale  or  other  disposition  of  real  estate  is  onlr  prooi 
asainst  the  vendor  or  vendee  who  confesses  It  when  Inlerrobiated  on  oath.  Tbr 
document  relied  on  is  neither  a  eonfessloo  under  oath  nor  an  answer  lo  inter- 
rc«atorIes.    It  can  not.  therefore,  as  to  third  parties,  bs  of  any  force. 

The  Bueoession  ot  Turner  being  under  adiolnlstration.  Che  heirs  in  this  eondition 
ot  affairs  were  not  competent  to  make  deeds  one  to  the  other  of  property  tir- 
loneing  to  the  estate  In  which  thev  had  only  a  residuary  interest. 

The  payment  of  the  atorosoid  note  Co  the  administrator  ot  the  ancceaslon  did  not 
make  their  title  good,  ns  they  claim,  because  they  had  no  title.  The  payment 
could  not  create  a  title  or  even  complete  a  defective  one. 

APPEAL  Irom  the  Fourteenth  Judicial  District  Court,  parish  ot  More- 
house. Bay, 3.  Jurytrial  Taid  ifiBri^tant,  tor  plaintiffeand^- 
pellante.    Newton  &  Hall,  for  defendants  and  appellees. 

Morgan,  J.  This  is  a  petitory  action.  Pl^ntifCs  claim  title  under  a 
sale  made  by  the  public  administrator  under  an  order  fi'om  the  parish 
court.  Defendants  deny  the  validity  of  the  title  set  up  oownat  them, 
and  also  claim  title  from  the  original  owner,  in  whose  flucoeeeion  the 
property  was  sold. 

The  land  in  dispute  belonged  to  John  Turner,  who  was  a  citizen  of  the 
State  of  Arkansas.  He  died,  and  his  succession  was  opened  in  the  puiBh 
of  Morehouse,  in  the  latter  part  of  the  year  1869.  Rival  applicants  (or 
the  administration  o(  his  estate  laid  claim  to  the  right  ol  sdministeilog 
thereon.  Pending  their  contest,  William  H.  Vaughn,  public  administratOT, 
applied  to  be  appointed  administrator  until  another  administiator  should 
be  appointed  and  qiialifled.  He  also  asked  that  an  inventory  might  be 
taken  of  the  property  ol  the  deceased.    The  judge  ordered  that  Tau^m 
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be  appointed  to  take  charge  of  and  adrntalBter  the  BucoeesioD  until  su- 
perseded by  an  order  of  court,  and  that  an  inventory  be  taken,  wUeh  was 
done.  Upon  the  Inventory  flgnree  the  property  now  in  dispute.  These 
orders  were  granted  on  the  thirteenth  of  February,  1870,  On  the 
eleventh  of  May.  1871,  the  pubiic  admloietrator  asked  for  and  obtained 
an  order  to  sell  the  lands  inventoried.  In  order  to  pay  debts. 

No  dedaion  seems  to  liave  been  arrived  at  in  the  contest  between  the 
parties  who  originally  clamed  the  right  to  be  appointed  administrator, 
and  on  the  thirteenth  of  May,  1878,  the  public  administrator,  allef^ng  that 
more  than  two  years  had  elapsed  since  he  was  appointed  to  take  chai^ 
ol  the  estate;  that  since  that  time  the  contestants  had  made  no  effort  to 
close  their  conteet,  but  had,  in  fact,  abandoned  It;  and  that  he,  the  pub- 
lic administrator,  was  in  charge  of  the  estate,  and  unable  to  settle  it  for 
the  reason  that  he  had  no  authority  to  sell  property,  which  it  was  neces- 
sary to  do,  the  succession  being  in  dei>t;  prayed  to  be  conSnned  as 
administrator,  with  power  to  sell  property  and  pay  debta,  and  that  the 
contest  between  the  rival  applicants  for  the  administration  be  declared 
abandoned. 

The  order  was  made  as  prayed  for.  Mrs.  Mary  A.  Bisor,  alibiing  her- 
self to  be  a  creditor  In  her  capacity  as  administratrix  of  the  estate  of 
her  former  husband,  Halloway,  prayed  the  parish  court  to  order  the 
pubUc  administrator  to  sell  the  property  of  the  succession.  Service  was 
made  on  the  administrator,  who  accepted  the  same  and  said  that  he 
made  no  objection  to  the  demand.  Whereupon  the  court  ordered  the 
administrator  to  sell  as  much  of  the  property  of  the  succession  as  might 
be  necessary  to  pay  the  debts  thereof.  The  order  was  made  on  the 
eighteenth  of  August,  1873. 

The  Bale  was  made  pursuant  to  this  order,  and  not  imder  the  order  of 
the  eleventh  of  May,  1871,  above  referred  to.  At  the  sale  the  defend- 
ants, through  their  counsel,  notified  the  parties  present  that  the  admin- 
istrator was  selling  their  property  and  that  the  purchaser  would  acquire 
no  title. 

At  the  sale  the  present  plaintlOs  became  the  purchasers.  The  defend- 
ants are  in  possession.  PlaintlCb  claim  under  the  deed  from  Vaughn, 
public  a4ministrator.  Defendants  say  that  Vaughn  was  without  au- 
thority to  sell,  because  his  appointment  as  administrator  was  an  attso- 
late  nullity.  Vaughn's  appointment  was  made  by  a  court;  of  competent 
juriadictloD.  The  validity  of  his  appointment  can  not  be  inquired  into 
collaterally.  They  next  object  to  Vaughn's  title,  because  it  purports  to 
to  l>e  from  Vaughn,  curator.  Instead  of  from  Vaughn,  public  administrator. 
But  it  seems  to  us  immaterial  whether  the  representative  of  the  succes- 
■  sioQ  designated  himself  as  curator  or  administrator.  The  point  to  be 
determined  would  be,  not  the  title  by  which  he  designates  himself,  but 
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the  power  wbioh  he  had  to  repreeent  the  sucoesafon,  and  whether  the 
deed  comee  from  one  who  coUs  himsdf  curator  or  administrator  is  ol 
little  consequence.  The  defendaQbe  next  set  up  title  to  the  property 
which,  they  say,  they  acquired  from  their  father,  John  Turner,  before  bis 
death. 

The  first  evidence  which  they  produce  in  support  of  their  claim  la  a 
note,  which  Is  as  follows; 
"»6200.  Like,  Lodwuba. 

"  Doe  day  after  date  we,  or  either  of  us,  promise  to  pay  to  John  Tuniar 
or  bearer  the  sum  of  six  thousand  two  hundred  dollars  for  a  tract  of 
land  known  as  the  Dockey  place,  with  eight  per  cent  Interest  from  date 
iint.il  paid. 

"  August  23, 1869. 

"(Signed)  "JACKSON  TUBNEE, 

"OBADIAH  TURNER" 

This  note  was  recorded  in  the  notarial  book  in  the  parish  of  More- 
house. This  note  is  certainly  no  title.  It  is  no  act  of  sale,  and  it  trans- 
fers no  property.  The  tact  that  it  was  recorded  givee  to  it  none  of  the 
forms  required  for  the  transmission  of  real  estate,  nor  does  it  change  the 
character  of  the  instrument,  which  is  nothing  more  than  an  uncon- 
ditional obligation  to  pay  a  certain  sum  of  money. 

The  next  evidence  of  title  which  they  bring  forward  is  a  docum^it  which, 
they  say,  was  intended  to  be  the  will  of  John  Turner,  their  vendor,  ia 
which  it  is  declared  that  the  land  in  question  is  to  be  equally  divided 
between  the  plaintifTb  after  they  shall  have  paid  for  the  samci  i.  e.,  after 
their  note,  which  we  described  above,  shall  have  been  paid.  If  we  admit 
that  the  document  was  properly  received  in  evidence,  notwithslwiding 
the  objections  of  the  plaintiffs,  still  the  document  is  not  evidence  of  any 
sale.  It  is  not  even  a  donation,  for  the  document  expressly  says  that 
the  proceeds  of  the  note,  when  paid,  are  to  be  distributed  equally  among 
all  his  children.  The  most  that  can  be  said  of  the  defendants'  title,  bo 
far,  is  that  they,  perhaps,  held  under  a  verbal  sale.  But  a  verbal  sale,  or 
other  disposition  of  real  estate  is  only  good  against  the  vendor  or  vendee 
who  confesses  it  when  Interrogated  on  oath.  C.  C.  2275.  The  document 
now  relied  on  is  neither  a  confession  under  oath  nor  an  answer  to  inter- 
rogatories. It  can  not,  therefore,  as  to  third  parties,  at  all  events,  be  con- 
sidered as  a  conveyance  of  real  estate  or  an  aclmowledgment  of  the 
transfer  thereot 

On  the  eighteenth  of  October,  1869,  the  defendants*  co-heirs  went  !»- 
fore  the  recorder  of  the  pariah  of  Morehouse,  and,  acknowledging  that 
their  father  had  sold  the  land  in  question  to  them  (defendants)  without 
any  formal  deed  having  been  made  thereto,  sold  the  land  to  the  defend- 
ants.   The  consideration  of  tliis  sale  seems  to  have  been  the  promise  to 
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pay  the  note  above  desOTbed,  to  secure  the  payment  whereof  they  re- 
served a  mortgage.  This  deed  was  recorded.  But  at  the  time  this  deed 
was  passed  the  auoceealon  ot  John  Turner  was  under  administratioQ. 
In  this  condition  of  affUrs  the  heirs  were  not  competent  to  malce  deeds 
one  to  the  other  ot  property  belonging  to  the  estate  in  which  tbey  had 
only  a  residuaiy  interest  They  had  no  power  to  transfer,  consequently 
th^  transfer  conveyed  no  title. 

They  finally  contend  that  they  have  paid  the  not«  which  they  gave  as 
the  price  of  the  land  to  the  administrator  of  the  succession  which  was 
opened  in  Arkansas,  and  tbls  they  d^m  makes  their  tltie  good. 

But  we  have  seen  that  they  bad  no  dtle.  A  payment,  therefore,  to  the 
administistor  would  not  create  a  title,  or  even  complete  a  detective 

Mrs.  Louisa  Echols  Intervened  in  the  euit  and  cl^ms  to  be  owner  of 
a  part  of  the  land  in  dispute,  she  having  purchased  from  Jackson  Turn- 
er. But  as  we  have  come  to  the  conclusion  tbat  Jackson  Turner  had  no 
title,  and  as  Mrs.  Echols  has  acquired  nothing  by  prescription,  it  follows 
that  Mrs.  Echols  has  no  title. 

It  therefore  appears : 

First — That  the  successicn  of  John  Turner  was  opened  in  the  parish  of 
Morehouse. 

Second — That  Vaughn  was  appointed  administrator  thereol 

Third— That  an  inventory  of  Iho  property  belonging  to  the  succession 
was  reg^ularly  taken,  upon  which  inventory  figures  the  property  in  dis- 

Fourth— That  the  property  mentioned  as  belonging  to  the  succession 
was  sold,  at  the  instance  of  a  creditor  thereof,  by  the  administrator. 

Fifth — That  the  sale  was  made  in  conformity  with  the  requirements  of 
the  law. 

Sixth — That  the  pluntiffs  became  the  purchasers. 

It  follows,  we  think,  that  their  title  thereto  is  good. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment  of 
the  district  court  be  avoided,  annulled,  and  reversed,  and  it  is  now 
ordered,  adjudged,  and  decreed  that  there  be  judgment  in  favor  of  the 
plain tiffr,  decreeing  them  to  be  the  owners  of  the  property  described  in 
their  petition,  the  costs  of  both  courts  to  bo  borne  by  defendants. 

Itehearing  refused. 
58 
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No.  675. 

A.  H.  JjEOVASD  ET  AL.  vs.  W.  T.  SMITH  FT  AL. 

The  Qusation  la  irhether  n  minor,  who  was  never  represented  bj  a  tutor  dnriiiE  ii\t 
mlDorltr.  loses  any  of  his  rlcbts  or  [iroi>erCy  br  prescription,  or  by  a  fdllurP  in 
relnwtrlbe  his  mortAMre  within  ten  reitrs  o(  Its  Inscription,  the  mortKuce  iiavlax 
tieen  Klven.  and  tlie  ten  years  havlaK  expired,  l>eforethetarm  of  his  minorltr.  li 
must,  however,  be  staled  tliat  the  suocession  of  the  minor's  father  was  r«pr«' ' 
rented  by  an  (ulmlnistrator.  who  was  In  offlc^  when  the  prescription,  if  bdf. 
accrued. 

Tbaro  Is,  of  course,  a  difference  between  a  debt  and  tbe  mortcaKo  wbiob  is  given  to 
secure  the  payment  o(  that  debt.  Acknonledsmenl  ot  tbe  dclH  lakes  It  out  ol 
prescription :  but  aclcDowledctu;  a  debt  does  not  operate  as  relnscrtptlon  of  lh« 
mortsoee  which  was  Klven  to  secure  the  payment  ot  the  detit.  They  are  snb- 
Btautlal  and  dlatlni^  niTtH.  eaoh  rllfferins  from  the  other,  and  producing  dlfferenl 
roaolts.  Therffore.  lo  keep  alive  both  the  debt  and  tbe  mortinwe  which  laon 
the  verg-e  of  bolnB  prescribed,  the  debt  must  Be  acknowledged  and  the  mortRWe 

The  position  taken  br  defendnnt  that,  as  he  was  a  minor  and  unrepresented  whT 
prescription  attached,  he  is  not  affected  by  the  tact  of  n on- Inscription  ot  tbe 
mortKOKe,  la  nut  correct,  as  tbe  tacts  of  the  case  do  not  bring  him  within  the  iinc 
of  protection  which  he  Invokes. 

The  succession  of  the  minor's  father  was  roproeeDted  bv  an  ad m  inlet rator.  It  Is 
true  the  administrator  has  Bled  what  he  oalle  a  final  account,  wlilch  has  been  ho- 
mologated, but  be  has  not  been  dlaobarKSd  from  his  trust,  and.  until  discharge. 
hisofHce  continues  1  so  that  the  suocGssion  was  represented,  and  the  note  with 
regard  to  whieh  this  litigation  springs  was  tbe  property  of  the  succession.  If 
the  administrator  has  failed  to  do  what  was  necessary  to  collect  the  note  sud 
secure  the  mortgage  attached  to  It.  he  may  l>e  responsible  for  his  neglect,  but  h<« 
neglect  con  not  deprive  others  ol  rights  aciiuired  even  in  conseijuence  of  his 
neglect. 

As  regards  the  fact  that  the  mortgaite  was  declared  to  have  been  canceled  in  thr 
hooka  of  the  mortgage  olBee  by  the  plalnlitfe.  that  fact  is  o(  no  signiBcance.  The 
mortgage  would  have  pro8crll>ed  without  any  entry  having  been  made  relstU? 
thereto.  It  was  the  lapse  of  time  which  prescribed  it. and  not  the  doclaratlou  Ihflt 
It  WHS  canceled. 

APPEAL  from  the  Tenth  Judicial  IHatrict  Court,  parish  ol  CadJo. 
Loonmj,  3.  A.  H.  Leonard,  for  plaiDtif&  aad  appellees.  Zurid  £  Tai/- 
lor,  for  defendants  and  appellants. 

HoKOAN,  J.  William  T.  Smith  obtained  judgment  against  L.  U.  Nutt' 
the  judgment  reoognlzing  and  enforcing  a  mortgage  on  a  certain  piece  oF 
property,  under  which  judgment  he  caused  the  property  mortgaged  to 
be  seized. 

Mark  Parsons,  one  of  the  plaintlfTs  herein,  allies  tliat  a  portion  ot 
the  property  seized  belongs  to  the  community  which  existed  between  his 
wife,  deceased  (whose  succession  he  adminleCers).  and  himself,  it  linving 
been  purchased  from  Nutt  in  Apill,  18&6. 

Leonard  claims  that  be  is  part  owner  in  indi^■l8ion  ot  the  undivided 
quarter  interest  In  parts  of  lots  one  and  two  of  the  lands  seized,  which 
was  formerly  owned  by  Nutt»  and  which  he,  Leonard,  acquired  at  a 
sherifTs  sale  made  to  effect  a  partition  in  the  suit  of  Grain  vs.  Eeodall 
etaL 
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They  both  aver  that  the  judgment  rendered  In  the  case  of  Smith  ts. 
Nutt  can  not  affect  them  or  their  rights,  as  they  were  not  parties  there- 
to. They  aver  that  the  mortgage  claimed  by  Smith  in  the  case  of  Smith 
vs.  Nutt  was  prescribed  when  the  suit  was  instituted;  that  Smith  at- 
tempted to  reinstate  the  mortgage  by  causing  the  same  to  be  relnsciibed, 
but  Uiat  the  relnsoriptlon  could  not  affect  their  rights;  that  the  mort- 
gage was  extinguished  by  prescription. 

Zieonard  alleges  that  he  purchased  the  property  at  aherUTs  sale  under 
a  mortgage  certtBcate  which  declared  that  no  such  mortgage  as  the  one 
whicdt  was  claimed  by  Smith  existed  on  the  property  bought  by  him; 
that  the  proceeds  of  the  sate  were  paid  over  to  the  sheriff,  and  that  If 
Smith  bad  auy  mortgage  on  the  property  he  should  have  looked  to  the 
proceeds  of  the  sale,  and  can  not  now  proceed  against  the  property, 
which  was  legally  and  properly  sold. 

Both  plalDtltfs  allele  that  the  action  of  Smith  and  the  sheriff.  In  at- 
tempting to  sell  their  property.  Is  111^^,  and  they  enjoin  the  sale  there- 
of. Smith  admits  that  he  sued  Nutt  and  that  judgment  was  rendered  In 
his  favor,  and  he  avers  that  all  the  ailegstiona  contained  In  his  petition 
in  that  suit  are  true,  and  he  annexes  that  petition  to  his  answer  and 
makes  them  a  part  thereof.  He  further  avers  that  his  special  mortgage 
on  the  property  In  question  was  Illegally  canceled  by  order  of  the  pres- 
ent pl^DtJfb  during  his  minority,  when  he  was  unrepresented  by  a  tu- 
tor, and  that  aald  cancellation  Is  absolutely  null  and  void.  He  avers  that 
his  judgment  against  Nutt,  recognizing  and  ordering  his  special  mort- 
g^e  to  be  enforced,  was  a  valid  Judgment,  and  binding  on  the  plaintitb 
herein,  who,  he  avers,  were  entitled  to  no  notice  of  the  proceedings,  as 
the  act  of  mortgage  contained  the  pact  de  tion  aHetiando.  He  further 
avers  that  the  mortgage  was  not  prescribed,  as  prescription  did  not  run 
against  Urn  whUe  he  was  without  a  tutor,  guardian,  or  other  representa- 
tive.   He  prays  for  a  dissolution  of  the  injunction,  with  damages. 

I>efendant's  petition  In  his  suit  against  Nutt  represents  that  bis  father 
died  in  1860,  leaving  him  a  minor  of  seven  yeara  of  age  and  an  orphan; 
that  one  HcCioud  was  appointed  admlnlaCrator  of  his  father's  succession; 
that  he  filed  an  account  of  his  admlolBtratlou  in  March,  1867,  which  ac- 
count was  a  final  one  and  was  duly  homologated;  that  among  the  assets 
of  his  father's  succession,  of  which  he  was  sole  heir,  was  a  promissory 
note  drawn  by  L.  M.  Nutt  and  N,  E.  Wright,  dated  twenty-third  Febru- 
ary, 1860,  payable  to  the  order  of  his  father  on  the  first  of  January, 
1861,  for  the  sum  of  twenty-one  hundred  and  fifty  dollars,  which  note  was 
secured  by  mortgage  upon  the  property  which  Is  now  before  us;  that 
Wright  1b  dead  and  his  succession  insolvent;  that  Nutt  had  made  various 
payments  on  said  note  up  to  the  first  of  January,  ISBi,  which  payments 
interrupted  prescription  thereon,  and  that  on  the  first  of  January,  1874, 
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he  mode  other  paymeDta  and  acknowledged  that  the  note  vas  due.  He 
averred  that  hla  mortgage  had  never  become  prescribed,  because  he  was 
a  minor  from  the  dat«  the  note  became  due  until  the  fifteenth  of  Jane, 
1871,  lor  the  reasoD  that  he  never  had  anjr  tutor  appointed  to  repreemt 
him,  and  because  he  was  Incapable  of  acting  or  of  understandiDg  his 
rights  during  his  minority. 

The  queetiou  which  the  appellant  preeents  for  our  solution  is,  can  a 
minor,  who  was  never  represented  by  a  tutor  during  his  minority,  lose 
any  of  his  rights  or  property  by  prescription,  or  by  a  failure  to  rein- 
scribo  his  mortgage  within  ten  years  of  its  inscription,  the  mortgage 
havii^  be^i  given  and  the  ten  years  having  expired  before  the  term  of 
his  minority  ?  To  which,  however,  must  be  added  the  statement  that 
the  Buooession  of  the  minor's  father  was  represented  by  an  administra- 
tor, who  was  In  ofSce  when  the  prescription,  if  any,  occurred. 

There  is,  of  course,  a  difference  between  a  debt  and  the  mortgage 
which  is  given  to  secure  the  payment  of  that  debt.  Acknowledgment  of 
the  debt  takes  it  out  of  prescription,  but  acknowledging  a  debt  does  not 
operate  as  a  reinscription  of  the  mortgage  which  was  given  to  secure 
the  paymwit  of  the  debt  They  are  substantive  and  distinct  acts,  each 
differing  from  the  other,  and  producing  different  results.  Adinowledg- 
ment  of  the  debt  revives  it.  Belnscription  of  the  mortgage  keeps  alive  the 
security.  But  the  debt  may  exist,  and  the  security  may  be  disdiarged. 
Therefore,  to  keep  alive  both  the  debt  and  the  mortgage,  which  is  on 
the  verge  of  prescription,  the  debt  must  be  acknowledged  and  the  mort- 
gage must  be  reinscribed.  But  the  defendant  contends  that,  as  he  was 
a  minor,  and  unrepresented  when  prescription  attached,  he  is  not  affected 
by  the  fact  of  non- reinscription  of  the  mortgage. 

If  we  were  to  admit  the  correctness  of  this  position,  with  regard  to 
whioh,  however,  we  express  no  opinion,  still  the  facts  of  this  cose  do 
bring  him  within  the  Une  of  protection  which  he  invokes.  The  succes- 
sion of  his  father  was  represented  by  an  administrator.  So  tar  as  this 
record  discloses,  it  isstlU  under  administration.  It  is  true  the  adminis- 
trator has  filed  what  he  terms  a  final  account,  which  has  been  homolo- 
gated, but  he  has  not  been  discharged  from  his  tnist,  and,  until  dis- 
chaiged,  liis  office  continues;  so  that  the  sucoession  was  represented. 
The  note  with  regard  to  which  this  litigation  springs  was  the  property  ol 
the  succession.  It  was  the  duty  of  the  administrator,  who  had  it  In  his 
hands,  to  collect  it,  and  to  preserve  the  mortgage  by  which  its  paymeni 
was  secured.  If  he  has  not  done  so,  he  may  be  responsible  for  his  neg- 
lect, but  his  neglect  can  not  deprive  others  of  rights  acquired  even  in 
consequence  of  bis  neglect 

As  regards  the  fact  tliat  the  mortgage  was  declared  to  have  been  can- 
celed on  tiie  books  of  the  mortgage  office  by  the  plahitilKi.  that  fact  is 
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of  no  BlgnlflcaDce.  The  mortgage  would  have  prescribed  without  any 
entry  havlDg  been  oiade  relative  thereto.  It  was  the  lapse  of  time 
wiiich  destroyed  It,  and  not  the  declaration  that  It  was  canceled. 

We  think  the  judgment  of  the  district  court,  which  was  Id  favor  of  the 
plaintifb,  is  correct. 

Judgment  afHrmed, 


Ghribtopheb  Ghafte  vs.  TRirsTKes  Mikdbn  Female  Coli^qe. 

Tho  msJD  deteose  is  that  the  plalotlff  was  at  the  time  the  oontract  sued  upon  was 
entered  into,  and  la  now.  a  member  of  theMinden  Board  of  Trustees,  and  that 
he  oouid  not  make  a  contract  with  said  trustees  or  with  their  agents,  and  that 
the  oontract  was  null  and  void.  This  defense  is  without  anir  torce.  There  is 
Dothins  in  law  or  in  morals  that  could  prevent  the  plaintIR  (rom  entering  into  a 
oontroot  with  the  defendant  reprosented  br  a  committee  dulr  authorized  thereto. 
No  fraud  is  allesed. 

It  there  is  any  bod  faith  exhibited  in  this  osse,  It  soeniB  to  be  on  the  part  of  the  de- 
fendants, who.  havlnffsntared  Into  a  eonlraot  with  plaintiff,  have  reiwived  the 
fruit  of  his  labor  and  mat^riala,  and  refusa  to  pay  for  the  same  under  the  pre- 
text that  a  person,  whose  property  and  labor  they  arc  enjoylnK.  had  not  the 
capacity  to  contract  with  themselves— a  fact  known  to  them  when  tho  contract 
was  made.  It  It  be  a  tact. 

APPEAL  from  the  Eighteenth  Judicial  District  Court,  parish  of  Web- 
ater.  Turner,  3.  L.  B.  Watkhie,  for  plaintiff  and  appellee.  George 
■d:  Taylirr,  for  defendants  and  appellants. 

LuDELiNQ,  C.  J.  The  plaintiff  sues  the  defendants  tor  the  balance  of  an 
account  for  worlt  done  by  plaintiff  for  defendant,  under  a  contract.  The 
defense  is  that  C  Ohaffe  was,  at  the  time  the  said  contract  was  entered 
into,  and  is  now,  a  member  of  the  board  of  trustees,  and  that  he  could 
not  make  a  contract  with  said  trustees  or  with  their  agents,  and  that  the 
contract  was  null  and  void.  They  further  allege  that  the  work  was  not 
done  according  to  contract. 

The  contract  was  signed  by  the  plaintifT  and  a  committee  appointed 
■by  the  trustees  and  authorized  to  make  a  contract  for  repairs  upon  the 
collate  builditigB,  and  which  work  was  to  be  under  the  direction  and 
-supervision  of  the  committee.  The  work  appears  to  have  been  done. 
The  whole  cost  of  tho  work  was  $2,'>t3  80,  two  thousand  dollars  whereof 
had  been  paid  before  the  institution  of  this  suit. 

There  Is  nothing  in  law  or  in  morale  that  would  prevent  the  plaintiff 
(rom  entering  into  a  contract  with  tlie  defendant  represented  by  a  com- 
mittee duly  authorized  thereto.  No  fraud  is  alleged.  Christopher  ChaCfe, 
individually,  w>s  not  the  agent  or  mandatary  of  the  defendant;  he  could 
not  bind  or  affect  the  defendant  by  any  act  of  his.  As  a  member  of  the 
board  of  trustees,  he  could  only  act  collectively  with  a  quorum  of  the 
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board  and  at  atated  times.  IS  La.  527,  La.  S.  Bank  vs.  SenecaL  The  only 
bad  faith  exhibited  by  thle  record  seeme  to  be  on  the  part  of  the  de- 
fendants, who,  having  entered  into  a  contract  with  plainOfl^  have  re- 
ceived the  fruits  of  his  labor  and  bis  materials/and  retuse  to  pay  for  the , 
same  tmder  the  pretext  that  a  person,  whose  property  and  labor  tbey 
are  enjoying,  had  not  the  capacity  to  contract  with  themselves — atect 
known  to  them  when  the  contract  was  made,  If  it  be  a  fact 

It  is  therefore  ordered  that  the  judgment  of  the  lower  court  be  af- 
Unned  with  costs  ot  appeal. 


E.  W.  Warheld  vs.  Oeorob  B.  HauLet,  Sheriff,  et  at. 

The  appellee  ties  moved  to  diamlBs  this  appeal  because  the  appellant  has  notflled 
aa  BSslKann^Dt  ot  errors.  This  is  no  cause  tor  dlsmissint;  an  appeal,  exoept 
when  the  record  brought  up  has  not  been  duly  cprtilletl  by  the  clerk  of  the  lower 
i.'ourt  as  oonlafoLnK  all  the  teetlmony  adduited:  or,  to  be  more  aoeurate.  the  fail- 
ure to  tile  An  H-sHltcnmeDt  of  errors  !s  not  b  cause  ta  dismiss  an  appeal :  but,  on 
the  contrary,  the  aaslenment  of  errors  Is  a  means  to  prevent  the  dismissal  ot  a 
defective  record. 

The  only  judgmeiit  which  could  have  been  renderert.  baaed  on  the  failure  of  the 
plainllir  to  appear  and  proeecule  the  suit,  was  one  ot  nonsuit  Under  the  reoon- 
ventlonal  demand  fordamaKes,  the  defendants  might  have  Inslstad  upon  atrial 
of  the  causa.  notwlthstandloK  the  absence  ot  the  plaintiff,  but  tfae7  oould  notdts- 
mlfls  tbo.  main  suit  and  trr  the  recoDventlonal  demand  afterward.  Bealdee.  a 
jury  had  been  allowed  in  thecaae.  and  no  trial  could  leically  have  been  had  with- 
outajury. except  by  consent  of  parties, 

1  PPEAL  from  the  Fourteenth  Judicial  District  Court,  parish  of  Oua- 
^  chita.  Bay,  3.  Cotd  lE- Guni'!/,  for  plaintiff  and  appeUee.  Aforriaon 
&  FoT^ner,  for  defendant  and  appellant. 

LvDELiNQ,  C.  J.  The  plaintiff  obtained  an  injunctlou  to  restrain  the 
execution  of  a  Jieri  facim,  issued  on  an  alleged  twelve-months  bond. 
The  grounds  of  the  injunction  are,  that  the  instrument  styled  a  twelve- 
months bond  was  not  a  twelvemonths  bond,  but  a  mere  private  agree- 
ment, on  which  no  execution  could  issue,  and  that  no  legal  sale  oould  be 
made  according  to  the  terms  ot  the  advertisement 

It  appears  that  A.  Guson,  Jr.,  obtained  a  judgment  for  $806  57  against 
the  plaintiff,  and  that,  execution  having  issued  thereon  and  having  been 
placed  Id  the  bands  ot  the  sheriff,  he  was  ordered  to  return  it,  for  the 
reasons  stated  in  the  following  sheritTs  returns: 

"  Received  in  office,  April  30,  187i;  and  on  the  first  day  of  May,  1874; 
the  plai'ntUT's  attorneys  having  taken  a  consent  twelve-months  bond  in 
favor  ot  Lehman,  Abrams  &  Co.,  owner  of  the  judgment  and  writ  in  this 
(Mse,  executed  before  me.  May  1, 1874, 1,  therefore,  return  this  writ  as 
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directed  by  Morriaon  &  Farmer,  attomeyB  for  pI^ntUT,  owner  of  the 
judgment." 

1|ie  writ  enjoined  was  issued  under  this  instrument,  and  the  property 
vat^kdvertised  for  sale  for  cash,  without  apptaisement. 

On  the  day  flied  for  the  trial  of  the  injunction,  the  plaintiff  and  her 
attorneys  were  called  at  the  door  of  the  court-house,  and,  having  failed 
to  appear,  the  suit  appears  to  have  been  dismissed  on  motion  of  the 
defendants.  But,  notwltlistanding  this  action,  the  defendants  appear  to 
have  gone  on  with  the  trial  of  their  reconveational  demands  for  damages; 
and  there  was  judgment  in  favor  of  the  plaintiff  In  execution  against 
the  plaintiff  and  her  sureties  for  ten  per  centum  special  damages,  and 
twenty  per  cent  general  damages.  From  this  jui^ment  the  plaintiff  and 
her  surety  appeal. 

The  appellee  has  moved  to  dismiss  tliis  appeal,  because  the  appellant 
has  not  filed  ah  assignment  of  errors. 

This  Is  no  cause  for  dismissing  an  appeal,  except  when  the  record 
brought  up  has  not  been  duly  certified  by  the  clerk  of  the  lower  court, 
as  oontainlng  all  the  testimony  adduced ;  or,  to  be  more  accurate,  the 
failure  to  file  an  assignment  of  errors  is  not  a  cause  to  dismiss  an  appeal; 
but,  on  the  contrary,  the  assignment  of  errors  is  a  means  to  prevent  the 
dismissal  of  a  detective  record.  C.  P.  895,  896,  897.  In  this  case  the 
record  Is  duly  certified,  and  no  detect  In  the  transcript  is  alleged. 

The  defendants  admit  In  their  brief  and  argument  tliat,  on  their 
motion,  the  plaintiffs  suit  was  dismissed  under  article  530  of  the  Code 
of  Practice.  They  say  "  there  was  no  trial  of  the  plaintiff's  injunction, 
*  •  *  There  could  not  be  such  a  trial.  It  is  prohibited  by  article  686 
C.  P." 

Without  adopting  the  legal  conclusion  of  the  defendants'  counsel,  we 
assume  the  fact  to  be  as  stated  by  both  plaintiff  and  defendants,  that 
the  suit  was  dismissed  on  defendants'  motion  because  the  plaintiff  failed 
to  appear  to  prosecute  the  suit.  .The  only  Judgment  which  could  have 
been  rendered,  based  on  the  faihai'o  to  appear  and  prosecute  the  suit, 
was  one  of  nonsuit  "  It,  after  the  cause  has  been  set  down  tor  trial,  the 
plaintiff  does  not  appear,  either  in  person  or  by  attorney,  to  plead  his 
cause  on  the  day  fixed  for  trial,  the  defendant  may  require,  tiiat  judg- 
ment of  nonsuit  be  rendered  against  such  plaintiff.  But  such  judgment 
can  not  be  pleaded  as  res  judicata,  or  in  bar  of  another  suit  for  the  same 
cause  of  action:  provided,  the  plaintiff  show  that  he  has  paid  the  costs 
of  the  first  suit."    C.  P.  536. 

Under  the  reconventional  demand  for  damages,  the  detendants  might 
have  insisted  upon  a  trial  of  the  cause,  notwithstanding  the  absence  of 
the  plaintiff.  5  An.  298;  11  An.  287,  805;  3  La.  103.  But  they  could  not 
diamiBB  the  main  suit  under  article  586  and  try  the  reconventional 
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demand  atterward.  Beeldee,  a  jury  had  been  allowed  in  the  case,  and  do 
trial  could  legally  have  been  had  without  a  jury,  except  by  conseot  of 
parties. 

It  1b  therefore  ordered  and  adjudged  that  the  judgment  of  the  lower 
oourt  be  amended  by  anuuliing  bo  much  thereof  as  allows  damages  in 
favor  of  the  defendants,  but  without  prejudice;  and  that,  as  thus 
amended,  the  judgment  be  afBrmed.  It  ia  further  ordered  that  the 
coBtB  of  appeal  be  paid  by  the  appellee. 


D.  H.  SURPPARD  vs.    J.  H.  SCHBEKE  RT  AL. 

This  auit  iTHS  instituted  by  tho  defendant  Id  Injunction  ngBinsC'the  BstMirities  on 
the  lojuunioD  bond,  to  reixiver  daniases  nrisintEOUt  of  the  ulleeed  Improper  Ir- 
suanoe  of  tbe  lujuDcClon.  To  this  demand  the  plea  of  rf»  jadii-ala  In  odpowhL 
Tbeiudse  agiio  erred  InsuBtaining  it.  The  preeent  dafendRDts  were  not  before 
Che  oonrt.  when  flnel  judnment  was  pronounced  in  the  case  wherein  the  InjUDC- 
tion  iBBued,  and  uothiuir  wna  derided  ae  Co  them. 

Article  901  of  tho  Code  of  Practice  relative  to  ioiunotlons  applies  only  to  Injunctions 
which  arrest  ajuds-mciit. 

Actions  upon  tKinda  are  Dol  preacribed  in  three  yeare. 

APPEAL  from  the  Eleventh  Judicial  Diatrict  Court,  pariah  ot  Bienville, 
Trimble,  J.  L.  B.  H'aftiiix,  for  piaintiff  and  appellant  J.  C.  Egau, 
for  defendants  and  appellees. 

MOBOAN,  J.  In  the  suit  of  'W.  B.  Looney,  for  the  use  of  L.  G.  Barron, 
VB.  D.  H.  Sheppard,  plaintiff  prayed  for  juilgm«it  against  the  defendant 
for  a  certain  sum  of  money,  and  also  asked  for  and  obtained  an  injunc- 
tion prohibiting  blm  from  selling,  disposing  ot,  or  incumbering  the  land 
described  in  his  petition. 

The  defendant  signed  the  injunction  bond  for  tweaty-flve  hundretl 
dollars  to  secure  the  payment  of  such  damages  as  the  defendant  might 
sustain  in  case  it  should  be  decided  that  the  injunction  improperly  issued. 
Exception  was  taken  to  the  auit,  and  o  dissolution  of  the  injunction  was 
asked  for  on  aeverni  grounds,  and  damages  in  the  sum  of  one  hundred 
dollars  was  prayed  for  on  account  of  counsel  fees.  Tbe  action  of  the 
court  on  this  exception  docs  not  appear  in  the  record.  In  the  brief,  coun- 
sel for  plaintiff  says,  that  there  was  no  judgment  dissolving  the  injunc- 
tion, but  that  Sarron  elected  to  abandon  it.  On  the  other  hand,  defeod- 
ants'  counsel  says  in  his  brief,  that  the  exception  was  sustamed  but  no 
damages  were  allowed.  It  is  certain  that  In  the  final  judgment  no  dom- 
^es  are  awarded.  Indeed,  in  the  decree  tio  mention  is  made  of  the  in- 
junction. 

This  suit  is  instituted  by  the  defendant  in  the  injunction  against  the 
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sureties  on  the  Injunctloa  bond,  to  recover  damages  arising  out  of  the  al- 
lied improper  issnance  of  the  Injunction.  To  this  demand  the  defend- 
ants pffered  llie  plea  of  rea  judicata.  The  plea  was  sustained  and  the 
suit  dismissed. 

The  judgment  is  erroneous.  The  present  defendants  were  not  before 
the  court,  wheo  final  judgm^it  was  pronounced  in  the  case  wherein  the 
injunctloD  issued,  and  nothing  was  dedded  as  to  them. 

Defendants  argue  that  the  question  of  damages  having  been  put  at 
issue  by  the  pleadings,  and  a  general  judgment  having  been  rendered 
without  any  reservation  as  to  the  ptaintilTe  rights,  the  judgment  covers 
all  the  issues  raised  in  the  pleadiiq^  But  in  this  case  the  principal  on 
the  bond  is  not  eued,  and  In  the  other  case  the  sureUes  were  not  properly 
before  the  court 

Bat  they  contend  that  they  must  be  considered  as  having  been  before 
the  court  and  parties  to  the  judgment  They  rely  in  support  of  their 
position  upon  the  304th  article  of  the  Code  of  Pmctloe,  which  declares 
that  "  on  the  trial  of  the  Injunction  the  surety  on  the  bond  shall  l>e  con- 
sidered as  a  party  plaintiff  In  the  suit,  and  In  case  the  Injunction  be  dis- 
solved, the  court  in  the  same  judgment  shall  condemn  the  plnintifT  and 
surety,  jointly  and  severally,  to  pay  to  the  defendant  interest  at  the  rate 
of  ten  per  cent  on  the  amount  of  the  judgment,  and  not  more  than 
twenty  per  cent  as  damages,  unless  damages  to  a  greater  amount  be 
proved." 

The  article  relied  on  relates  to  injunctione  which  arrest  a  judgment 

In  Borie  vs.  Borie,  5  La.  87,  the  court  said  :  "  The  judge  erred  in  allow- 
ing special  damages  to  the  defendants  against  the  plaintiff  and  her 
surety  ;  no  law  authorizes  such  a  decree  in  thia  foae ;  thfs  surety  was  not 
in  court ;  the  court  could  not  sentence  her,  neither  for  damages,  nor  for 
costs;  it  the  dfetendania  suftered  damages,  admitting  that  the  injunction 
was  wrongfully  sued  out,  they  could  not  be  recovered,  but  by  a  distinct 
and  separate  action  on  the  bond."  The  same  doctrine  has  been  repeat- 
edly held.     9  An.  303 ;  11  An.  92,  52i.  525. 

The  delendants  urge  that,  when  a  plaintiff  in  Injunction  paitlally  suc- 
ceeds, and  where  the  equitable  remedy  of  injunction  has  not  been  pal- 
feiAy  abused,  damages  will  not  be  allowed,  anil  that,  inasmucit  as  the 
pliuntiff  in  injunction  had  judgment  in  his  favor,  damages  can  not  be 
awarded  against  the  sureties  on  his  Injunction  bond.  On  the  merits,  this 
would  probably  be  a  good  defense,  but  the  merits  are  not  before  us. 
"We  have  only  to  dedde  whether  or  not  the  plea  of  ret  judicata  was  well 
talcen.    We  think  it  was  not 

Defendants  also  pleaded  the  prescription  of  three  years.  The  point 
was  not  urged  in  argument  or  In  the  brief,  and  we  conclude  that  it  was 
abandoned.    At  all  events,  it  is  not  tenable.    The  action  is  not  one 
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ariedng  ex  delicto,  but  Is  upon  a  bond.    Actions  upon  bonds  are  not  pre- 
scribed in  tiiree  years. 

It  ts  therefore  ordered,  adjudged,  and  decreed  that  the  Judgment  lA 
the  dJBtrict  court  be  avoided,  annulled,  and  reversed,  and  that  the  case 
be  remanded  to  be  proceeded  in  according  to  law,  appellees  to  pay  costs 
ol  appeal. 


Abnet,  IiOTE  &  Co.  vs.  Mbs.  S.  H.  Whttted. 

Tbe  clRlm  of  plBintillB  Is  for  a  aam  exoeedinK  llvs  hundred  dollars,  aDd  the  fait  tint 
in  the  answer  snd  as  a  witness  dstendsat  admitted  trains  indebted  lor  a  teas  nm 
did  not  change  the  demand  otplalntllb.  Bad  tbe  amouatndmltted  been  oertaln 
and  plalntifb  taken  a  judicment  tberetor.  and  tbuH  left  s  small  amount  odIt  in 
contest,  the  jurisdiction  wonld  have  been  aOiscted.  It  la  the  den^and  of  platntittB 
that  gives  jurlsd lotion. 

The  almpleactot  kIvIok  b  mort(W[e  M  a  creditiir  to  eecura  hla  claim  does  not  of 
itself  constitute  a  eround  tor  the  writ  of  attachment. 

APPEAL  from  the  Seventeenth  Judicial  District  Court,  parish  of  Bed 
Kiver.      Chapin,  J.    J.  F.  Pteraort,  for  plalntifTs  and  appelleea    L 
B.  Wdtkins,  for  defendant  and  appellant. 

Howell,  J.  A  motion  le  made  to  dismiss  this  appeal  tiecause,  the  de- 
fendant, having  on  the  trial  confessed  the  greater  portion  of  the  debt 
sued  for,  leaving  a  balance  in  dispute  of  less  than  Ave  hundred  dollars, 
this  court  is  without  jurisdiction. 

The  claim  of  plaintifffe  Is  for  a  sum  exceeding  five  hundred  dollars,  aud 
the  fact  that  In  the  unswer  and  as  a  witness  defendant  admitted  bdng 
indebted  for  a  sum  less  than  that  sum  did  not  change  the  demand  of 
plalntifb.  Had  the  amounts  admitted  t>een  certain  and  plaintilb  taken 
a  judgment  therefor,  and  thus  left  a  small  amount  only  in  contest,  the 
jurisdiction  would  have  been  affected.  It  is  the  demand  of  plaintiffs  that 
gives  Jurisdiction. 

Motion  refused. 

On  the  Mbkits. 

Tbe  suit  is  on  an  open  account  for  the  year  1872,  amounting  to  t988  3G, 
reduced  by  credits  to  S548  21,  and  consisting  of  goods,  wares,  and  mer- 
chandise, among  them  paints,  oils,  nails,  wall-paper,  window-sash,  locks, 
hinges,  and  other  articles  to  build  the  dwelling-house  of  defendant,  in 
the  town  of  Coushatta,  on  a  lot  bought  of  1.  W.  Abney,  and  which  is 
described  in  the  petition.  It  ie  averred  that  the  account  sued  on  shows 
that  plaintiff^  paid  and  advanced  to  the  mechanics  and  workmen  who 


MONROE,  JULY,  1876. 


Abne;.  Love  A  Co.  tb.  Hra.  S.  H.  Wbltted. 


erected  said  building,  upon  the  order  and  agreement  of  deifeadaDt; 
money  and  merchandise  ;Co  enable  defendant  to  erect  said  building,  for 
which  they  have  a  legal  and  recorded  prlvU^e  on  thesame;  that  defend- 
ant has  mortgaged  to  Liseo  &  Brother  her  tract  of  land  on  Bed  river, 
and  her  bouse  and  lot  in  CouBhatta,  inherited  from  her  father,  and  has 
giren  them  confesalons  of  Judgment  to  a  large  amount,  while  she  has  re- 
fused to  secure  plaintifta  by  mortgage  or  confession  of  judgment,  thus 
giving  to  Llsso  &  Brother,  a  part  of  her  creditors,  an  unfair  preference 
over  petitioners  as  creditors,  and  they  prayed  for  and  obtained  an  at- 
tachment and  for  judgment  for  $546  21  with  Interest,  for  malntaimng 
the  attachment,  recognizing  and  enforcing  their  privilege,  and  for  the 
eole  of  the  property  attached  to  satisfy  their  claim. 

The  answer  seta  up  want  of  juriBdietlon  of  the  district  court;  the  gen- 
eral deaial;  admits  a  portion  of  the  account  lees  Uian  five  hundred  dol- 
lars, which  defendant  is  wilting  to  pay;  allies  numerous  errors  therein; 
dtmiea  having  given  any  unjust  or  fraudulent  preference  to  any  creditors 
or  having  bod  any  interest  to  defraud  plaintiffs  or  any  other  creditor; 
sets  out  that  the  contract  for  building  her  house  was  in  writing:  that  she 
is  not  reeponrfble  for  materials  furnished,  if  any,  by  plaintiffs,  who  have 
DO  privilege. 

Judgment  was  rendered  for  the  amount  admitted  to  be  due  and  sus- 
taining the  attachment,  recognizing  attaching  creditors'  privilege  on  the 
property  seized,  and  ordering  it  to  be  sold  to  pay  the  judgment,  from 
which  defendant  appealed. 

She  complains  that  the  grounds  set  out  io  the  petition  do  not  author- 
ize the  attachment,  as  it  Is  not  alleged  or  proven  that  the  giving  of  tbe 
mortgage  was  with  the  intent  to  defraud  her  creditors  or  to  give  the 
mortgagees  a  fraudulent  or  unfair  preference.  No.  4  of  art  240,  C.  P.,  un- 
derwhich  the  writ  issued,  reads:  "  When  he  (the  debtor)  has  mortgaged, 
assigned  or  disposed  of,  or  Is  about  to  mortgage,  assign,  or  dispose  of 
his  property,  rights,  or  credits,  or  some  part  thereof,  it-iift  intent  to  de- 
fraud his  creditoiB,  or  give  an  unfair  preference  to  some  of  therri."  The 
intent  Is  the  essential  ingredient,  and,  we  think,  neither  the  petition  nor 
the  evidence  shows  such  intent  in  the  defendant  The  simple  act  of  giv- 
ing a  mortgage  to  a  creditor  to  secure  his  claim  docs  not  of  itself  give  a 
ground  (or  the  writ  There  is  no  evidence  of  recording  a  priiilege. 
Wliat  we  said  on  the  motion  disposes  of  tbe  question  of  jurisdiction  of 
the  district  court 

It  is  the^^ore  ordered  that  so  much  of  the  judgment  appealed  from 
as  sustains  the  attachment  with  rt»oognition  of  attaching  creditors'  privi- 
lege on  the  property  seized,  and  orders  it  to  be  sold  for  same,  t>e  reversed 
and  annulled,  and  in  other  respects  afBrmed.  Appellees  to  pay  costs  of 
^)peal. 
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ScocEseioK  <w  K  P.  Ovebbt.   Fraii.  Aooodst  of  Pubuc  AmaNisTBAra. 

OppOSmON  Oy  E.   D,  I>UCKffOBTH. 

The  motion  Sled  on  tba  trial  o(  thie  salt  to  diemlM  the  opuoeltloQ  od  the  sronnd 
that  the  account  ot  the  public  admlnletrator  had  been  homoloBoled.  and  the  o^ 
position  had  been  dtsmlBsed.can  not  be  maintained.  ItlsautncienttoMTChattbe 
judsmant  dlBmlaainic  the  opi>oaltlon  and  homoloBatius  the  oooount  waa  ap- 
pealed from,  and  reveraed  br  thle  court. 

As  to  the  other  point,  that  Che  term  ot  the  offlce  ot  the  pabUo  admin iatrator  had  ex- 
pired, IC  Is  SQually  untenable.  It  la  repUKnant  to  reason  and  to  joetloe  to  anp- 
poae,  that  one  who  admlnlaters  a  anoceaalon  by  virtue  of  hia  offloe  o(  public 
administrator,  can  escape  responHlbiUty  tor  hia  maiadmlniatralian,  becsoee  lu 
no  lonicer  holds  the  offloe  ot  public  administrator :  and  whether  or  not  hli  bdc- 
oeeaor  In  the  offlon  ot  public  adrntnlstrotoT  shoald  have  been  a  party  to  thia  Boil, 
as  prayed  tor  by  opponent.  It  is  clear  that  Vangbn.the  tormer  admlnlatnlor. 
was  betore  the  court  tor  all  the  purposes  ot  this  suit. 

Ihejudsea  auo  erred  In  permlttlnir  the  fllliw  ot  an  aoawer  to  theoppeeltlanbr 
another  creditor,  and  after  the  case  had  been  fixed  tor  trial.  Beplicatlons  are 
not  allowed  In  pleadlnn  In  this  State.  The  opposition  Is  in  the  nature  ot  aa  ao- 
awer. and  no  answer  Co  that  should  have  been  ailowed.  much  leea  by  another 
creditor,  and  after  the  caae  bad  been  Died  [or  trial. 

APPEAL  from  the  Parish  Court,  parish  of  Horefaouse.  Wheekr,  J. 
Todd  £  Brighain,  for  Duckworth,  opponent  and  appellee.  L.  0. 
Parsons,  for  adminietrator,  appellant.  D.  C.  Morgan,  for  Taylor  aod 
Churchill,  creditors  and  opponenta 

LuDEUHQ,  C.  J.  In  1665  or  1866,  H.  Overby  was  appointed  admlDistra- 
tor  of  the  succession  of  E.  P.  Overby.  The  property  of  the  estate  was 
inventoried  at  $12,469  59,  forty-one  hundred  dollars  whereof  was  the  ap- 
praised Tulue  of  the  real  estate,  and  the  remainder  was  the  appraised 
value  of  notes  and  personal  property. 

In  1868  or  1869,  H.  Overby  filed  a  provisional  account.  In  1869  H. 
Overby  died.  The  records  of  this  succession  were  destroyed  by  Are.  In 
1870,  "W.  H.  Vaughn,  public  administrator,  was  appointed  administrator 
of  s^d  succession.  He  caused  a  new  inventory  to  ije  made,  the  Inven- 
tory previously  made  having  been  destroyed.  In  this  inventory  the 
lands  were  appraised  at  S6555  53,  and  besides  the  lands  there  figured  on 
the  inventor}'  only  the  following  assets:  A  rent  note  for  S325  25  and  a 
noto  for  9225,  appraised  at  their  face  value;  a  note  for  S210,  not  ap- 
praised, and  a  claim  against  the  former  administrator,  H.  Overby,  the 
amount  whereof  was  not  5tat«d,  and  It  was  not  appraised.  Shortly  attei 
his  appointment  the  public  administratj>r  obtained  an  order  to  sell  prop- 
erty to  pay  debts.  The  order  Is  as  follows:  "Let  the  prayer  of  the  fore- 
going petition  be  granted,  and  it  is  ordered  that  the  sheritT  of  the  parish 
of  Morehouse,  after  due  and  legal  advertisement,  proceed  to  sell,  at  Uie 
court-house  door,  in  said  parish,  in  accordance  with  articles  990  and  991 
ot  the  Code  of  Practice,  all  the  property  belonging  to  said  succeaslon. 
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Gondetlng  of  land,  shown  by  and  described  In  the  Inventory  thereof,  and 
due  return  m^e." 

The  public  administrator  caused  the  lands  to  be  sold  under  this  order, 
and  also  the  claim  of  tii*  suooeeeion  against  H.  Overby,  the  former  od- 
minlBtrator.    This  claim  was  adjudicated  tor  S116. 

On  the  first  of  June,  1872,  Vaughn,  public  admlniatrator,  filed  his  ac- 
count, which  was  opposed  by  K  D.  Duckworth,  on  the  following  grounds: 
Kiftt  the  opponent  was  a  creditor  of  the  eetate  for  81050,  with  IntereBta 
and  costs,  but  was  not  placed  on  the  account  and  tableau;  that  the  ad- 
ministrator should  be  charged  with  the  amount  due  by  the  former  ad- 
ministrator, H.  Overby,  to  the  succesaion;  that  he  should  have  collected 
this  debt,  and  was  never  authorized  to  soil  it,  and  the  sate  is  null  and 
void.  And  he  opposed  all  the  claims  allowed  and  placed  on  the  tableau 
as  unjust,  and  pleaded  prescription  against  them. 

On  the  trial  of  this  suit  a  motion  was  filed  to  dlsmiBs  the  opposition  on 
the  grounds  that  the  aocount  of  the  public  administrator  hod  been 
homologated,  and  this  opposition  had  been  dismissed,  and  that  the  term 
of  the  office  of  the  public  administrator  had  expired.  It  is  sufR<^eut  to 
Bay  that  the  judgment  diemlssing  the  oppositton  of  Ducltworth  and 
homol<^ating  the  account  was  appealed  from,  and  this  court  reversed 
said  judgment. 

On  the  second  point,  we  will  remark  It  is  repugnant  to  reason  and  to 
justioe  to  suppose,  that  one  who  administers  a  succession  by  virtue  of  his 
office  of  public  administrator  can  escape  responsibility  for  his  malad- 
ministration because  he  no  longer  holds  the  office  of  public  administra- 
tor. And  whether  or  not  Schardt,  his  successor  in  the  otHce  of  public 
administrator,  should  have  l>een  made  a  party  to  tMs  suit,  as  prayed  tor 
by  opponent,  it  is  clear  Vaughn,  tor  all  the  purposes  of  this  suit,  was 
properly  before  the  court    C.  C.  1195. 

On  the  trial  two  biUs  of  exceptions  were  taken.  The  first  was  to  the 
ruling  of  the  court  permitting  the  filing  of  an  answer  to  the  opposition 
by  another  creditor,  and  after  the  case  had  been  fixed  for  trial.  Replica- 
tions are  not  allowed  in  pleading  in  this  State.  The  opposition  Is  in  the 
nature  of  an  answer,  and  no  answer  to  that  should  have  been  allowed, 
much  lessbyanothercreditor,  and  after  the  case  had  been  fixed  tor  trial. 
The  objections  urged  to  the  evidence  received  In  the  second  bill  of  ex- 
ceptions go  to  its  effect  rather  than  to  its  reception. 

On  tiie  merits,  the  judgment  in  favor  of  the  opponent  and  against 
Vaughn,  the  public  administrator,  for  the  amount  of  his  debt,  is  clearly 
correct.  For  the  credit  of  the  administration  ot  justice  in  this  State,  wo 
trust  ttiat  there  is  no  parallel  case  to  this  in  Its  annola. 

This  record  shows  that  the  succession  was  opened  In  1866,  that  the 
property  was  inventoried  at  $12,469,  of  which  upward  of  eight  thousand 


SUPKEME  COURT  OF  LOUISIANA. 


SncceesloD  ol  Overbr. 


dollan  coiialsted  chleSy  In  cfairographlc  itnd  mortgage  notes,  and  tbe  bal- 
ance In  real  estate,  which  was  sold  In  1871  for  $6655  53;  that  during  one 
jrear  tiie  property  rented  tor  fourteen  hundred  dollars,  during  another 
year  for  one  thousand  dollars,  and  during  about  two  years  the  adminis- 
trator, H.  Overby,  cultivated  It  for  his  own  advantage;  that  before  his 
death,  In  1S69,  H.  Orerby  filed  a  proyisional  account,  which  showed  that 
he  had  in  hie  hands  about  four  thousand  dollars  which  he  had  collected, 
and  that  he  had  paid  no  debts  of  the  estate,  or  only  to  a  very  email 
amount,  if  any;  that  the  public  administrator,  shortly  after  his  appoint- 
ment, caused  the  lands  to  be  sold  Xk  pay  debts,  which  consisted  exclu- 
sively of  the  widow's  claim  under  the  homestead  law,  law  ohargee,  attor- 
ney's fees,  taxes,  and  commissions,  with  the  solitary  exception  of  a  debt 
in  favor  of  Taylor  &  Churchill  for  less  than  {1011  and  interest,  and  that 
the  entire  proceeds  of  the  sale,  S7106  53,  were  absorbed  in  paying  said 
cfaaiKes  and  debts.  The  record  shows  that  do  effort  was  made  to  collect 
from  the  former  administrator  the  amounts  collected  by  him,  or  for 
which  he  was  responsible,  notwithstanding  his  own  attorney,  who  had 
also  been  the  attorney  for  the  former  administrator,  testifled  in  this  case 
that  the  provisional  account  filed  by  Overby  showed  he  was  indebted  to 
the  estate  upward  of  four  thousand  dollars,  and  the  inventory  and  other 
evidence  In  this  record  shows  he  was  accountable  for  a  much  larger  sum 
than  that,  and  that  his  bond  was  perfectly  good.  The  record  further 
nhowB  that  he  caused  to  be  sold,  without  any  authority,  this  claim  aguuat 
the  administrator  for  the  paltry  sum  of  S116,  without  any  order  of  court 
or  appraisement.  Such  dereliction  of  duty  c^i  not  be  countenanced  by 
courts  of  justlca 

It  is  therefore  ordered  that  the  judgment  of  the  lower  court  be  affirmed 
with  costs  of  appeaL 


Peteb  Moboak  ts.  William  G.  Shklton. 

It  appears  that  about  the  flrat  ol  Har.  at  nlffht.  the  claintlll,  beluK  Intoiicnted.  used 
laneuBse  which  provoked  the  defODdaat.  who.  in  a,  momoDt  ot  paealon.  knooked 
him  down.  The  next  dar  the  plaintllT  left  aod  obtained  work  on  another  plan- 
tation lor  the  belnnoe  of  the  year.  While  not  juBtHyinK  defendant  in  the  uM  of 
violence,  thig  court  can  not  regard  It,  under  the  clrcumelanoes.OSncauuontho 
part  of  plaltitlfrfor  abandonlnK  his  contract,  the  dIfflauItT  havliuc  aocoBnectloo 

i  PPEAL  from  the  Fourteenth  Judicial  District  Court,  pariah  of  More- 
i\_  house.    Bay,  J.    D.  C.  Morgan,  for  plaintiff  and  appellant    Xacton 
t£  Hali;  for  defendant  and  appellee. 
Howell,  J.   This  Is  a  controversy  between  theplalntl^  as  laborer,  and 
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the  defeodant,  aa  proprietor,  for  the  crop  of  1873,  and  eerrlces  of  the 
former  for  a  part  ot  the  year  1874,  pl^tiff  claiming  91064  60  tor  the  por- 
tion of  crop  of  1873  tailing  to  and  not  received  by  him,  certain  sums  re- 
<?eived  by  detendsnt  from  other  partdee  for  and  not  paid  to  plaintiff, 
services  ot  the  latter  In  the  crop  ot  1871,  or  aald  amount  as  damages  for 
assaulting  and  forcing  plaintiff  to  leave,  and  a  cow  and  calt  illegally  re- 
tained by  defendant;  the  defendant  claiming  in  reconvention  tlSl  17  due 
him  on  account,  and  five  hundred  dollars  damages  resulting  from  pl^n- 
tifTs  leaving  without  cause.  From  a  verdict  and  Judgment  In  favor  ot 
dAfendant  for  $52  77  the  plaintiff  has  appoaied,  and  the  defendant  asked 
to  have  the  judgment  amended  by  increasing  it  to  8616  07. 

On  the  fifteenth  of  January,  1878,  the  parties  entered  into  a  written 
contract  to  the  effect  that  defendant  should  furnish  the  land,  team,  and 
tools  for  making  a  crop,  and  pi^ntlff  fumieh  the  labor,  giving  all  dili- 
gence, attention,  and  care  to  the  crop  and  team ;  one  halt  the  crop,  when 
gathered,  to  "go  to  said  Shelton,  and  euOlclent  amount  at  the  same 
tinae  deducted  from  the  other  halt  to  pay  said  Shelton  tor  supplies  and 
all  other  dues  from  the  second  party;  then  the  remainder  of  the  second 
half  goes  to  said  Morgan  or  second  party."  • 

The  crop,  as  alleged  by  plaintiff,  consisted  ot  fourteen  bales  ot  cotton, 
three  hundred  busheb  of  corn,  and  two  thousand  pounds  of  fodder,  ot 
which  he  received  three  bides  ot  cotton,  one  hundred  bushels  ot  com, 
and  his  portion  of  the  fodder,  leaving  only  fifty  bushels  of  com  and  the 
division  of  the  cotton  ia  dispute.  The  plaintiff  claims  that  he  is  entitled 
to  the  halt  of  twelve  bales  raised,  as  he  says,  under  the  written  contract, 
and  to  the  whole  of  two  other  bales  raised  under  another  agreement. 
There  Is  a  conflict  of  evidence  on  this  point,  and  tt  devolved  on  the  plun- 
tlff  to  make  it  clear.  In  view  ot  the  written  contract  and  the  other  evi- 
dence, we  must  conclude  that  the  whole  crop  was  to  be  equally  divided. 
Taking  this  as  the  quantity  of  cotton  to  which  plaintiff  is  entitled,  and 
fifty  bushels  of  com,  with  the  other  items  which,  in  the  brief,  it  is  con- 
tended are  proven,  the  sum  due  him  is  8447  50,  not  including  the  claim 
tor  damages.  He  allows  credits  in  favor  of  defendant  to  the  amount  ot 
>475  60,  which  leaves  a  balance  of  928  10  due  the  latter. 

The  ftltemative  cWm  of  $250  tor  services  on  the  crop  ot  1874,  or  dam- 
ages for  being  forced  to  abandon  the  crop,  Ls  not,  in  our  opinion,  sus- 
tained by  the  evidence.  It  appears  that  about  the  first  of  May,  at  night, 
the  plaintiff,  being  Intoxicated,  used  language  which  provoked  the  de- 
fendant, who,  in  a  moment  of  passion,  knocked  him  down.  The  next 
day  plaintiff  left,  and  obtained  work  on  another  plantation  for  the  bal- 
ance of  the  year.  While  we  do  not  justify  defendant  in  the  use  ot  vio- 
lence, we  can  not  regard  It,  under  the  circumstances,  as  a  cause  on  the 
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part  of  pkJntJtt  for  abandoning  hie  contract,  ihe  difBculty  having  no 
connection  with  the  contract 

The  dlfferenoe  between  the  amount  828  10,  shown  above,  and  the 
amount  S52  77,  allowed  by  the  jury,  1b  so  email  that  we  are  not  Inclined, 
under  conflicting  evidence  in  the  case,  to  make  any  change  In  the  judg- 
menL 

Judgment  afflnned. 


CuBATORSHiP  OF  Sarah  J.  Beegbopt,  Inteedicted.    Oppositios  to  Final 

AOOOUMT  OF  THE  CCKATOR. 

The  accounts  of  the  curator  ot  the  Intnrdlirted,  which  were  filed  and  homolotcaled 
previous  lo  the  fllinic  of  the  last  tableau,  are,  noaordlDfr  to  the  [ttovlelona  ol  the 
Civil  Code,  jirirna /ocie  correct,  but  they  do  not  torm  rei>udirala. 

The  aoeoanta  are  proaumed  to  be  correct,  unleaa  the  contrary  be  ghown,  bat  this 
may  be  shown  on  opposition  to  the  flnaJ  account  by  the  acoounta  themselves  or 
by  otber  testlmoDT,  and  it  theee  acoounta  dlaclose  chaives  which  are  evidently 
lUes^  or  exajncerat^d.  this  court  can  notice  the  tact  and  correct  them. 

1  FFEAL  from  the  Partsh  Court,  parish  of  Morehouse.  Wheeler,  J. 
A.  C.  T.  Dumi,  for  opponent  and  appellee.  S.  O.  Parmiig,  for  curator 
and  appellant. 

MoROAN,  J.  S.  J.  Beecroft  was  interdicted  on  the  petition  ol  J.  T. 
Payne.  W.  J.  Walt  was  appointed  her  curator.  An  under  curator  was 
also  appointed. 

The  curator  took  upon  himself  the  admloLetration  of  the  interdicted's 
property,  and  fUod  several  accounts.  Subsequently,  the  judgment  ot 
interdiction  was  annulled,  and  the  curator  was  ordered  to  flle  a  final  ac- 
count of  his  administration,  which  he  has  done. 

The  party  who  had  been  interdicted  opposed  the  homologation  of  the 
account,  and  has  included  In  her  opposition  objections  to  his  former  ac- 
counts. To  the  latter  oppositions  the  defendant  excepts  the  plea  of  re* 
judicata.    This  plea  can  not  be  sustained. 

"The  person  interdicted  is,  in  every  respect,  like  the  minor  who  is 
imder  a  tutor,  both  as  It  respects  his  person  and  estate;  and  the  rules 
respecting  the  tutorship  of  the  minor,  concerning  the  oath,  the  inven- 
tory and  the  security,  the  recording  of  the  legal  mortgage,  the  mode  of 
administering,  the  sale  of  the  estate,  the  commission  on  the  revenues, 
the  excuses,  the  exclusion  or  the  deprivation  of  the  tutorship,  the  mode 
of  rendering  the  accounts,  and  the  other  obligations  apply,  with  respect 
to  the  curatorshlp  of  the  person  interdicted." 

"  The  tutor  is  bound  to  render  an  annual  account  ot  his  administration, 
reckoning  from  the  day  of  his  appointment    This  account  shall  be  ren- 


MONBOE,  JULY,  1876.  835 

Curatonhip  ot  Sanh  J.  Beeorott. 

dered  cootradlcborUy  with  the  under  tutor.  The  judgment  hontologatiiig 
the  aooount  shall  be  jirinia/acte  evidence  of  the  eorreotneeB  of  the  ac- 
count homol<^;ated  In  any  settlement  which  may  ^terward  be  made  with 
the  mhior."    C.  C.  356. 

Hie  accounts  flled  and  homologated  previous  to  the  flUng  of  the  last 
tableau  are,  therefore,  prima  facie  correct,  but  they  do  not  form  res 
judicala.  But  the  aocouutant  contends  that  If  hia  former  accounts  are 
not  vested  with  the  authority  ot  the  thing  adjudged,  they  are  so  far 
obligations  on  the  parties  that  Uiey  can  not  be  attacked  collaterally  on 
an  opposition  to  a  subsequent  account,  but  only  by  direct  action. 

The  accounts  are  presumed  to  be  oorreot,  unless  the  contrary  is  shown. 
But  we  think  ttiat  this  may  be  shown  on  opposition  to  a  final  account  by 
the  accounts  themselves,  or  by  other  testimony,  and  that  if  theee  ac- 
counts disclose  charges  which  are  evidently  Ui^(al  or  exaggerated,  we 
can  notice  the  fact  and  correct  them. 

The  most  important  question  in  the  case  is  whether  the  interdicted 
should  pay  the  costs  of  her  interdiction;  and,  If  so,  what  amount  she 
should  pay. 

She  was  not  interdicted  at  the  suit  of  the  curator.  With  the  proceed- 
ings which  led  to  that  resntt  he  had  nothing  to  do.  He  wbs  appointed 
curator  upon  the  recommendation  of  a  family  meeting,  by  a  judge  of 
competent  jurisdiction.  He  certainly  can  not  be  charged  with  the  ex- 
penses entailed  by  that  litigation.  He  was,  however,  bound  to  see  that 
theee  expenses  were  conflneil  witlxin  a  reaaonable  limit.  It  is  true  he 
Bled  accounts  showing  the  payments  which  he  made,  and  that  these  ac- 
counts were. homologated.  But  the  accounts  wore  of  his  own  filing,  and 
the  amounts  thereon  were  set  down  by  him.  That  they  were  out  of  pro- 
portion to  the  services  rendered  we  think  is  unriuestionable.  The  same 
remarkx  apply  to  other  items  on  the  accounts. 

The  parish  judge  has  rendered  an  elaborate  opinion,  in  which  he  has 
scrutinized  these  accounts,  and  from  his  Judgment  both  parties  bare  ap- 
pealed. 

A  careful  examination  of  the  opinion  as  well  as  of  the  facts  upon 
which  it  is  based  has  satisfied  us  that  his  judgment  waa  well  rendered. 

Jndgment  affirmed. 


SUFREUE  COUBT  OP  LOniBIANA. 

Phelps  vs.  Bou«liton. 


John  Phelps  &  Co.  tb.  Horace  Boubhtos, 

tTbe  jurlsiltctloD  ol  the  appellate  court  doeis  not  attach  until  the  ai>[»eBj  bond  U  Sled. 
But  It  neoeasorily  lollows  that,  whoa  the  apoeal  bond  la  Hied.  Ihe  appellate  jurlS' 
dicMoD  does  ortach.  When  the  appellate  Jiirl»dlct!on  aitacbee  that  ot  the  dis- 
trlot  court  ceases. 

Now,  plaintidK  applied  For  sn  appeal  and  perfected  their  appeal.  Between  the  time 
o[  their  motloD  tor  an  appeal  and  the  perfection  thereof,  they  proceeded  an 
though  thsF  proposed  to  acquieeoe  In  the  judsment.  But  nheti  the;  nied  their 
bond,  tliuy  perfected  their  appeal,  and  that  apiieal  must  date  from  the  da;  on 
which  it  was  Kranted.  Therefore  plaintiffs  must  be  eoneldcred  as  havioK  takt^n 
tbeir  proceedicKS  after  their  appeal  was  granted.  But  at  that  time  the  district 
court  had  ceased  to  have  jurisdiction.  It  follows  that  oil  ol  their  subsequent 
prooeedioea  are  nullities. 

APFEAIi  from  the  Tenth  Judioiar  District  Court,  parish  of  Cadda 
Looneij,  J.  Land  &  Taylor,  for  plaintitb  and  appellees.  Duncan  d- 
Moncure,  for  defendant  and  appellant. 

iiowUkS,  J.  Boughton  obtained  judgment  against  Boss  WiUdnson. 
Fhelpa  &  Co.  sued  Boughton,  who  was  an  absentee,  and  gamisheed 
Wilkinson  and  the  clerk  ot  the  court,  who  waived  service  of  the  interroga- 
tories, and  voluntarily  answered  them.  Boughton,  through  counsel, 
took  a  rule  to  dissolve  the  attachment,  and  to  release  his  judgment 
against  Wilkiiiaon  therefrom.  The  motion  was  maintfdned,  without  preju- 
dice to  the  right  oT  plaintiila  to  issue  new  prooees.  Thie  judgment  was 
rendered  on  the  second  of  January,  1875.  On  the  same  day  an  appeal 
WBs  asked  tor  and  allowed.  On  the  same  day  also,  new  citationa  together 
with  copies  of  petition  and  interrogatories  issued  and  were  served  on 
the  clerk  of  the  court  on  the  day  they  were  issued,  and  on  Wilkinson 
on  the  eleventh  of  the  same  month.  ■ 

On  the  thirteenth  of  January  the  plainttfb  filed  their  bond  for  a  sus- 
pensive appeal.  This  court  affirmed  the  judgment  of  the  district  court 
as  rq^ards  the  dissolution  of  the  attachment 

Proceedings  were  carried  on  subsequently  under  the  citation,  and  in- 
terrogatories issued  on  the  second  of  January. 

The  defendant  contends  that  at  the  time  the  second  process  of  gar- 
nishment issued,  the  district  court  had  been  divested  of  its  jurisdiction 
by  the  appeal,  and,  consequently,  that  the  second  seizure  was  an  abso- 
lute nullity. 

FLalntifb  contend  that  there  was  no  appeal,  because  there  was  no  bond. 
They  are  right  iu  their  position  that  the  jurisdiction  of  the  appellate  court 
does  not  attach  tmtil  the  appeal  bond  is  filed.  But  it  necessarily  follows 
that,  when  the  appeal  bond  is  filed,  our  jurisdiction  does  attach.  When 
our  jurisdiction  attaches,  that  of  the  district  court  ceases. 

Now,  they  applied  for  an  appeal  and  perfected  their  appeal.    Between 
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the  time  of  their  motioD  tor  an  appeal  and  tbeir  perfectloa  thereof  they 
prooeeded  as  though  they  proposed  to  acquiesce  in  the  judgment  But 
when  they  filed  their  bond  they  perfected  their  appeal.  From  what 
period,  then,  did  their  appeal  date?  From  the  day,  we  think,  upon 
which  it  was  granted.  They  must  then  be  considered  as  having  taken 
their  proceedings  after  their  appeal  had  been  granted.  But  at  that  time 
the  district  court  was  without  gurlsdictioa  It  follows  that  all  of  their 
Bubaequent  proceedings  are  nullities. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment  of 
the  district  court  be  avoided,  annulled,  and  reversed,  and  that  the  attach- 
ment herein  be  set  aside,  pl^utifb  to  pay  the  costs  In  both  courts. 


The  Btatz  of  Louisiana  vs.  Jaues  B.  Thouas.  <■      ^ 

the  judxe  s  quo  did  not  err.when  admlttinc;  tile  evidence  olueoted  to.  It  was  nee-  -„  u^i 
essnry  to  establlsli  that  the  propertr  atoleo  beloneed  to  some  one.  other  tliati  tb(>  \n^  58ol 
defeadant:  aoil  what  the  delendnnt  had  sworn  to  la  a  judiciBl  proceedlns  B^alnst  lO^^fiOj 
the  owneishfp  thereof  woe  cood  evldenoe.  ^^^^ 

Tbe  judge  a  guo  erred  In  permitting  a  wltoeasto  prove  certain  coatoBBiona  made  by    |l.l\_1^> 
the  dalendant  to  one  Davis,  whloh  conleeslooB  were  not  made  in  the  preaeace  o( 
witneae.  and  wliloh  he  onlr  knew  throaiih  DavlB.    It  waa  the  weakMt  of  hearsay 
evidenpo.    The  Incta,  it  they  eilated,  should  have  beea  eatablUhed  by  Davie,  who 

The  man  below  did  Dot  err  when  retusins  to  charfK  the  jury  that  the  value  of  the 
horse  alteKed  to  have  boon  Btolen  ahould  have  been  eatabliahed.  The  atatnte  de- 
i^lares  hDraO'SteaiinK  to  be  a  erime.  and  this  without  reffard  to  the  value  ol  the 
aalmal  stolen. 

The  jadse  a  guo  properly  overruled  the  objection  to  the  testimony  ot  Davis  as  to 
conleaaiona  made  by  tho  dotendaot  to  him.  which  objection  was  based  on  the 
KTOund  that  the  witness  co\iid  not  state  that  he  remembered  all  the  contcsslons 
which  the  accused  had  made,  but  only  some  of  the  particular  points  thereof.  The 
otnectlon  went  to  the  effect  of  the  testimony,  and  not  to  Its  adtnlHslbillty. 

Th?  tUate  should  not  have  been  permitted  to  ImpeBCh  Its  own  witness.  This  was  o( 
some  eoBseriuence.  as  the  testimony  was  Introduced  ior  the  purpoBO  ot  Identify- 
ing the  stolen  hor^e. 

The  defendant  liavinE  offered  to  establish  and  havintfeatabllBlied  by  two  witnesses 
that  the  reputation  ol  Davis,  a  State  witness,  was  bad  aa  to  veracity,  the  judtce 
a  ^ao  erred  In  instruiHIae  the  jury  to  dlsreeard  the  testimony,  on  the  Kround 
that  tlie  witnesses  bad  not  heard  a  majority  of  the  people  in  the  nelEhborbood 
of  tho  Impeached  witness  oipress  their  opinion  of  his  character.  The  testi- 
mony waa  admissible,  and  It  was  for  the  jury  to  determine  whether  It  was  suSl- 
dent  or  not  (o  do  away  with  his  credibility. 

APPEAL  from  the  Twelfth  Judicial  District  Court,  parish  of  Caldwell. 
Taiiaferro,  J.    Criminal  case.    Daniel  B.  Gortiam,  District  Attorney, 
for  plaintiff  and  appellee.    Hough  £  Meredith,  for  defendant  and  appel- 
lant. 
MoBOAy,  J.    The  defendant,  convicted  of  horse-stealing,  appeals  from 
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the  judgment  which  senteneee  him  to  one  year's  hnprlsonment  at  hard 
labor  in  the  Penitentiarj-. 

First — He  excepted  to  the  ruling  of  the  court  under  which  Wooten,  a 
witness  for  the  State,  was  permitted  to  testify  as  to  what  the  defendant  bad 
ewom  to  in  the  parish  court  In  the  case  of  Blanks  &  Wooten  tb.  Jacoh 
Simmons  in  regard  to  the  ownership  of  the  horse  which  the  defendant 
was  accused  of  having  stolen.  The  judge  did  not  err.  It  was  ueceBsaiT 
to  establish  that  the  property  in  question  belonged  to  some  one  other 
than  the  defendant,  and  what  the  defendant  had  awom  to  in  a  judicial 
proceeding  regarding  the  ownership  thereof  was  good  evidence. 

Second — The  judge  permitted  Wooten  to  prove  certain  confessioDs 
made  by  the  defendant  to  one  Davis,  which  confessions  were  not  made  In 
the  presence  of  the  witness,  and  which  he  only  knows  through  Davis. 
In  this  there  was  error.  It  was  the  weakest  of  hearsay  evidence.  The 
tacts,  if  they  existed,  should  have  been  established  by  Davis,  who  was  in 
court. 

Third — The  defendant  requested  the  judge  to  charge  the  jury  that 
the  value  of  the  horse  alleged  to  have  been  stolen  should  have  been  es- 
tablished,  which  charge  the  judge  refused  to  give.  The  judge  did  not 
err.  The  statute  declares  horse -stealing  to  be  a  crime,  and  this  without 
regard  to  the  value  of  the  animal  stolen.  ^  It  was  therefore  unnecessary 
that  the  value  thereof  should  have  been  stated  In  the  IndiotmeDt,  and 
unnecessary  to  prove  it. 

Fourth— Defendant  objected  to  the  testimony 'of  Davis  as  to  confes- 
sions made  by  the  defendant  to  him,  on  the  ground  that  the  witness 
could  not  state  that  he  remembered  all  tine  confessions  which  he  had 
made,  but  only  some  of  the  particular  points  thereof.  The  judge  did  not 
err.  The  objection  went  to  the  effect  ot  the  testimony,  and  not  to  fts 
admiBsibilit>-. 

Fifth— Wimberly,  a  witness  for  the  State,  testified  on  his  eiaroi- 
nation-in-cluef  that  when  he  exchanged  for  the  horse  alleged  to  have 
been  stolen  it  was  "not  foundered."  The  district  attorney  then  called 
Cole  to  establish  that  Wimberly  had  told  him  that  the  horse  was  foun- 
dered. To  the  introduction  of  this  testimony  the  defendant  excepted. 
The  exception  was  overruled,  and,  we  think,  erroneously.  The  Btate 
should  not  have  been  permitted  to  impeach  its  own  witneaa.  The  ques- 
tion was  ot  some  consequence,  as  it  was  introduced  for  the  purpose  ot 
identifying  the  stolen  horse. 

Sixth— Defendant  offered  to  and  did  establish  by  two  witnesses  that 
the  reput«,tion  of  Davis,  a  witness  tor  the  State,  tor  truth  and  veradty 
was  bad.  The  district  judge  instructed  the  jury  to  disregard  the  test!' 
inony,  on  the  ground  that  the  witnesses  had  not  heard  a  majority  of  the 
people  In  the  neighborhood  ot  the  impeached  witness  express  thdr 
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opinion  of  his  character.  The  Judge  erred.  The  testimony  was  admis- 
alble,  and  It  was  for  the  Jury  to  determine  whether  it  was  sutQclent  or 
not  to  do  away  with  his  credibility. 

It  la  therefore  ordered,  adjudged,  and  decreed  that  the  judgment  of 
the  district  court  and  the  verdict  o!  the  jury  be  avoided,  reversed,  and 
set  aside,  and  that  the  case  be  remanded  to  be  proceeded  with  according 
to  law  and  la  accordance  with  the  Wews  herein  expressed. 


John  T.  Leab  vs.  William  Heither,  Sbebut,  et  al. 

The  deleadant,  whose  selsare  of  plaintllTB  property  Is  enjoined  br  pUlntUt,  whu 
clalma  the  twneflt  ot  the  homestead  law.  contends  that  the  property  thus  seized 
is  not  exempt  under  the  law.  on  account  of  the  nature  ot  her  judsnteot.  This  Is 

The  debt  in  favor  ot  doleodant  was  not  contrBoted  tor  the  purchase  price  of  the 
property  In  Question,  but  tor  a  loan  or  loans  made  byher  to  the  purchaser.  The 
tact  that  he  used  the  money  loaned  to  him  In  payluc  the  iDstaUmeDts  ot  the 
price  did  aot  make  the  loans  the  price.  The  leader  was  not  the  voudor.  nor  did 
she  acquire  her  ridhtH  from  the  vendor,  Detondant'8  conetructloo  ot  the  law 
would  mRke  a  debt,  not  seeurod  by  any  prlvlleiie  from  Itn  nature,  superior  to  all 
privileices  and  mortsBfces.    This  !a  not  admissible. 

APPEAL  from  the  Tenth  Judicial  District  Court,  parish  of  Caddo. 
Looney,  J.    Duncan  £  Monctire,  for  plaintiff  and  appellant.    2fuU  £ 
Leonard,  for  defendants  and  appellees, 

Howell,  J.  Plaindff  enjoins  the  sale  of  property  aelzM,  claiming  it  to 
be  his  homestead.  The  defendant,  plaintiff  in  the  execution,  contends 
tliat,  under  the  law,  the  property  is  not  exempt,  becau'ie  it  Is  shown  that 
her  judgment  is  for  money  furnished  by  her  to  pay  the  price  at  which 
plalntjfl  purchased  it  It  is  true  that  the  money  with  which  the  cash 
portion  of  the  price  and  the  note  for  the  balance  thereof  were  paid,  was 
obt^ned  at  different  times  from  the  defendant,  which  was  afterward  se- 
cured by  special  mortgage.  But  this  did  not  make  her  the  vendor  or 
give  her  the  rights  of  the  vendor,  in  whose  favor  the  exception  In  the 
homestead  law  invoked  was  made.    The  exception  reads: 

"  Sec.  1692.  No  property  shall,  by  virtue  of  this  aot,  be  exempt  from  sale 
for  non-payment  of  taxes  or  assessments  levied  pursuant  to  law,  nor  for 
detit  contracted  for  the  purchase  price  of  said  exempted  property,  nor 
for  money  due  for  rents,  bearing  a  privilege  on  said  property  under  ex- 
isting laws."    Bevlsed  Statutes  of  1870. 

The  debt  in  favor  of  defendant  was  not  contracted  for  the  purchase 
price  ot  the  property  In  question,  but  for  a  loan,  or  loans,  made  by  her 
to  the  purchaser.    The  fact  that  he  used  the  money  loaned  to  him  in 
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paying  the  install  mentg  of  the  price,  did  Dot  malce  the  loans  the  price.  The 
lender  was  not  the  vendor,  nor  did  she  acquire  her  rights  from  the  yad- 
or.  Her  construclion  of  the  law  would  make  a  debt,  not  secured  by 
any  privilege  from  its  nature  superior  to  all  privilegee  and  mortgagee. 
This  Ib  not  admissible. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed, 
and  that  the  injunction  herein  be  perpetuated,  with  costs  in  both  cooits. 


F.  L.  Bridges  vs.  A.  C.  SnioirroM. 

It  is  RBtislnctorilT  showii  that  tbe  father  ol  plaiatllT  recelT«d  of  hie  wllo.  plaintiff's 
moUier,  now  dead.  paraDhemal  property  amountliur  to  seventeen  bandred  dol- 
lars, to  seuure  the  restitution  of  which  she  had  a  mortcase.  which  ritcht  of  noil- 
ttOKe  le  inherited  br  her  child. 

Defendant  can  not  compeiiMto  the  debt  due  br  plaintilTe  father  to  ber  mother  br 
charsinB  plalntilT  with  the  sipenHeB  inpldent  to  her  board,  education,  etc.  If 
compensation  could  be  pleaded  in  Hucb  a  case,  itill  the  law  prohibit*  the  tutor 
from  eipondlna  more  than  the  revenuoa  nriiiinK  from  the  mlnorn  eetJite,  except 
with  tbe  anthorltr  of  a  famllr  tneetins,  Bauetlonedby  tbe  judKe.of  vbich  there 
is  nothitJS  in  this  reoord. 

APPEAL  from  the  Eleventh  Judicial  District  Court,  parish  of  Lincolo. 
Trimble,  J.  J.  C.  Hijan  and  A.  Barkadale  &  Smith,  for  plaintiff  and 
appellant.    E.  H.  Graham,  for  defendant  and  appellee. 

MoBQAN,  J.  Plaintiff  Is  the  daughter  of  Doctor  and  iSra.  Quinn.  Doc- 
tor and  Mre.  Quinn  were  married,  and  lived  in  Louisiana.  They  are  both 
dead,  Mre.  Quinn  having  died  when  plaintJfT  waa  about  one  year  old. 

Tbe  evidence,  we  think,  shows  that  during  the  marriage  Dr.  Quinn 
received  paraphernal  funds  belonging  to  his  wife  amounting  to  sovrateen 
himdred  dollars.  To  secure  the  return  of  her  paraphernal  funds  the 
wife  had  a  l€^al  mortgage  upon  the  property  of  her  husband.  Her  child 
inherited  this  right.  The  claim  of  the  child  wa^  recorded  prior  to  ttie 
first  of  January,  1870. 

The  hust)and  solda  piece  of  property  upon  which  the  wife's  legal  mort^ 
gage  rested.  This  property  is  now  in  the  possession  of  the  defendant 
She  has  obtained  judgment  against  the  succession  of  her  father  for  the 
amount  of  her  claim.  This  judgment  has  only  been  partially  eatisfled. 
She  seeks  to  make  the  property  held  by  the  defendant,  upon  which  she 
alleges  the  legal  mortgage  established  in  favor  of  her  mother  exists,  re- 
sponsible for  the  amount  which  remains  due. 

Defendant  denies  that  the  amount  claimed  to  havegone  into  the  hands 
of  the  plaintlfrs  father  was  ever  received  by  him;  denies  tbe  existence  ot 
any  mortgage,  and  avers  that,  if  any  mortgage  ever  existed  in  her  favor, 
it  does  not  now  exist;  he  avers  that  the  father  of  pluntifT  l)oarded. 
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dothed,  BJid  educated  her  during  a  period  of  thirteen  years;  that  no  eet- 
tlement  was  ever  had  between  them,  and  that  her  expenses  largely  ex- 
ceeded the  amount  received  by  him  from  her  mother,  and  he  dfums  that 
as  the  money  waa  expended  the  mortgage  which  ite  receipt  by  the  hus- 
band created  was  destroyed.  He  avers  that  the  land  which  he  holds 
vae  purchased  by  plaintifTs  father  from  one  Water,  who  had  a  legal  title 
to  only  one  undivided  half  Interest  in  the  same,  and  that,  therefore,  in  no 
event  1b  the  plalntifT  entitled  to  a  mortgage  upon  more  than  one  undi- 
vided half  interest  in  said  land.  He  avers  that  he  Is  possessor  in  good 
biith;  that  be  has  placed  upon  the  same  valuable  Improvements:  and  he 
claims,  should  judgment  be  rendered  in  favor  of  the  plaintlfT,  that  it 
should  only  be  extended  to  one  halt  of  the  land,  and  that  it  be  decreed 
to  be  sold  subject  to  hla  claims  for  improvements. 

We  have  already  stated  that.  In  our  opinion,  it  was  satisfaotorily  shown 
that  Qulnn  received  of  his  wife  paraphernal  property  amounting  to 
seveDteen  hundred  dollars,  to  secure  the  restitution  of  which  she  had  a 
mortgage,  which  right  of  mortgage  was  Inherited  by  her  child.  We  do 
not  think  that  the  defendant  can  compensate  the  debt  due  by  the  plaln- 
titTs  father  to  her  mother,  by  charging  plaintiff  with  the  expenses  ind- 
deat  to  her  board,  education,  etc.  If  compensation  could  be  pleaded  in 
such  a  case,  still  the  law  prohibits  the  tutor  from  expending  more  than 
the  revenues  arising  from  the  minor's  estate,  except  with  the  authority 
of  a  family  meeting,  sanctioned  by  the  judge,  of  which  there  is  nothing 
in  this  record.  The  evidence. does  not  support  the  allegation  in  the  an- 
swer that  the  title  which  he  obtained  through  the  plaintiff's  father  was 
not  a  valid  title  for  any  portion  thereof. 

Defendant  is  a  possessor  in  good  faith,  and  is  entitled  to  be  paid  the 
value  of  his  Improvements.  But  what  that  value  la  we  can  not  deter- 
mine, as  there  is  no  evidence  In  the  record  upon  the  subject  The  case 
will  have  to  be  remanded  in  order  that  their  value  be  ascert^^ed. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment  of 
the  district  court  be  avoided,  annulled,  and  reversed.  And  it  Is  further 
ordered  that  plfdntlfT  do  have  and  recover  judgment  against  the  defend- 
ant, recognizing  her  right  of  mortgage  upon  the  property  described  la 
her  petition  for  the  sum  of  seventeen  hundred  and  fifty  dollars,  with  five 
per  cent  interest  from  the  first  of  January,  1871,  until  paid,  subject  to  a 
credit  of  twelve  hundred  and  fifty  dollars.  And  it  is  further  ordered, 
adjudged,  and  decreed  that  the  case  be  remanded  for  the  purpose  of  as- 
certaining the  value  of  the  Improvements  placed  by  the  defendant  on  the 
property  now  declared  subject  to  plaintiff's  mortgage,  and  that  should 
the  property  be  sold  in  execution  of  this  judgment,  the  value  of  the  said 
improvements,  to  be  ascert^ned  as  above  set  forth,  be  first  paid  to  him. 
It  is  further  ordered  that  defcnduit  pay  the  costs  in  both  courts. 
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SuccESBiOH  OF  Oboboe  W.  Bobebtson.     Application  of  Heibs  to  u 

BBCXXJNIZED,  AMD  OpPOBITIOK  OF  THE  TtTOE. 

fVbeii  a  widow  Is  left  in  Dscesaitoue  olrcamBt&aoes.  but  dies  wltbout  ul^mlns  the 
homestead  privilege  from  the  eucoesslon  of  her  husbaad.  who  dlad  withont  de- 
aoendanta,  her  heirs  br  a  preTlouB  roarrlasi!  can  not  claim  Bald  nrlvllese  in  pref- 
erence to  the  beire  or  eredltors  oC  tba  said  buaband. 

It  has  been  held  that  a  widow,  to  succeed,  must  be  In  neoeesltouB  drcumataacee  at 
the  time  ol  the  death  ol  the  husband  and  at  the  time  of  making  the  dalm  for 
the  bomeetead.  It  thla  be  correct,  and  there  is  no  doubt  that  It  i&.  the  legal  In- 
lerence  Is  that  the  rficht  <h  a  personal  one.  and  depends  on  the  condition  of  the 
peiBon  Id  whose  favor  It  1b  Rrniited.  and  not  that  it  Is  a  right  that  vests  Irrevo- 
oably  Id  full  Droperty  In  anch  person  and  forms  a  pact  of  ber  auceeaslon  whleh 
descendH  to  her  helra.'  It  la  a  rlRbt  which  must  be  asserted  and  reduced  to  pos- 
sesaion— be  "demaitdrd  and  receined"— before  it  Can  be  vested  In  the  party. 
There  la  a  slKnlflcanoe  In  the  phraseology  of  the  law— "shall  be  nitiiM  to  de- 
mand and  receive."   It  Is  not  said  they  ihall  rectiee. 

APPEAL  from  the  Pariah  Court,  pariah  of  Ouachita.    Baka-,  J.    Cobb 
ds  G\mbij,  for  the  hdra  and  appdloDta.    3forrfw»i  &  Farmer,  hi 
Jamea  GonstantlDe,  tutor  aad  appellee. 

-  Howell,  J.  The  question  preaented  in  this  proceeding  is,  whoa  the 
widow  Is  lett  in  nocessltoua  circumstancea,  but  dies  without  clBlming  the 
homestead  privll^e  from  the  succession  of  her  husband,  who  dkd  with- 
out descendants,  can  her  heira  by  a  previous  marriage  claim  aaid  privi- 
lege in  preference  to  the  heirs  or  creditors  of  the  said  husband?  We 
thinlc  not    The  law  fs: 

"The  widow,  or  the  legal  representative  of  the  children,  shall  beenli- 
tled.  to  demand  and  receive  from  the  succession  of  the  deceased  husband 
or  father  a  sum,  which  added  to  the  amount  of  property  owned  by  them, 
or  either  of  them,  in  their  own  right,  will  make  up  the  sum  of  one  thou- 
sand dollara."    •    •    *    R  C.  C.  3252;  K.  S.  2369. 

Under  this  law  it  has  been  held  that  a  widow,  to  succeed,  must  be  in 
neceesitouB  circumstances  at  the  time  of  the  death  of  the  husband  and 
at  the  time  of  making  the  claim  for  the  homestead,  2(i  An.  686, 
,  If  this  be  correct,  and  we  think  therecan  be  no  doubt  that  it  is,  the  legal 
inference  is  that  the  right  ie  a  personal  one,  and  depends  on  the  «»di- 
tion  of  the  person  in  whose  favor  it  is  granted,  and  not  that  it  is  a  right 
that  rests  irrevocably  in  full  property  in  euch  person  and  forms  a  part  of 
her  succession  which  descends  to  her  heirs.  It  is  a  right  which  mart  be 
asserted  and  reduced  to  possession ;  be  "  demanded  and  received,"  brfore 
it  can  be  vested  In  the  party.  The  law,  in  ita  spirit  and  object,  rimply 
provides  a  support  for  the  widow  or  children  of  the  deceased,  which,  in 
some  cases,  has  been  designated  a  charity  and  in  others  a  bounty,  and 
does  not  regulate  the  rights  of  property  or  descent.  It  saj-s  they  shall 
be  entitled  to  a  sum  of  money,  which  shall  not,  of  itself  or  with  any 
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proper^  owned  by  them,  or  either  of  them,  exceed  one  thousand  dollars. 
As  said  in  the  case  quoted:  "It  would  hardly  be  contended  that  If  a 
widow  was  left  in  destitute  drcumstancee  at  the  death  of  her  husband, 
and  while  his  succession  was  under  administration  she  inherited  a  for- 
tuoe,  she  would  nevertheleBB  bo  entitled  to  receive  from  his  estate  one 
thousand  dollars."  And  yet  she  certainly  would  be,  If  the  homeetead 
veeted  in  her  in  full  property  at  the  death  of  her  husband.  Couuseil  for 
the  minor  ohitdren  of  the  deceased  wife  In  this  case  meet  this  point 
squarely.  They  say:  "  The  only  question  there  can  be  in  this  case  is, 
'  Sad  the  Hght  to  the  one  thousand  dollars  vested  in  Mrs.  Eoderteon  prior 
to  her  death  ?'  If  It  had  vested,  there  is  no  process  of  reasoning  or 
operation  of  law  by  which  It  left  ber  heirs  and  lapsed  back  to  G.  W. 
Boberteon's  heirs."  With  the  same  reason  could  it  be  said,  it  it  had 
vested  in  the  widow,  it  would  have  remained  vested  in  her,  although  she 
may  have  inherited  a  fortune  before  she  demanded  and  received  the  one 
thousand  dollars.  It  Is  the  neoeesitous  circumstances  of  the  widow  or 
minor  children  that  are  to  be  relieved.  If  they  are  relieved  by  inherit- 
ance, death,  or  otherwise,  there  is  no  right  to  demand  the  bounty.  There 
is  significance  in  the  phraseolc^y  of  the  law,  "  shall  be  en  fitted  to  demand 
and  receive."    It  Is  not  said  they  sAoH  receive. 

UpoD  the  theory  of  the  counsel  tor  the  minora,  if  the  widow  should  die 
in  one  hour  after  the  death  of  her  husband  (dying  without  descendants, 
but  having  one  thousand  dollars  in  money  and  aacendantg  in  want),  the 
widow's  heirs,  upon  proving  that  she  had  nothing  in  her  own  right, 
would  recover  the  one  thousand  dollars,  although  she  may  not  have 
been  married  more  than  one  day.  It  was  certainly  not  the  intention  of 
the  legislator  to  work  such  consequences  and  make  such  changes  in  the 
rights  of  property  and  inheritance.  "The  language  of  the  statute  does 
not  require  such  a  construction,  and  unless  the  obvious  meaning  of  this 
language  imperatively  demands  it,  we  should  not  presume  that  our  law- 
givers intended  to  subvert  at  once  the  rules  of  logic  and  Justice."  11 
An.  675. 

It  is  therefore  ordered  that  the  Judgment  appealed  from,  so  far  as  it 
decrees  that  the  sum  of  one  thousand  dollars  vested  in  lull  property  in 
the  widow,  Mrs,  F.  L.  Robertson,  and  ordered  that  James  Conetantine, 
tutor  of  the  minor  children  of  John  C.  Jackson,  deceased,  and  said  Mrs. 

F.  L.  Robertson,  deceased,  recover  and  receive  from  the  succession  of 

G.  W.  Robertson,  deceased,  said  sum,  or  so  much  thereof  as  may  be  left 
after  paying  the  law  and  funeral  chnrges,  be  reversed;  and  it  is  now  or- 
dered that  said  sum  or  balance  be  p^d  to  the  heire  of  said  O.  W.  Rob- 
ertson, deceased,  recognized  herein,  and  as  thus  amended  smd  judgment 
be  afBrmed;  costs  of  lower  coiut  to  be  paid  by  the  successioh  and  those 
on  appeal  by  appellee. 
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D.  Davis  &  Co.  vs.  8.  Levy,  Jr. 

When  an  apuellee  asks  tor  an  amendment  ot  tbe  jodsment  he  reooKDiEoe  the  pro- 
priety of  thn  apponl.  and  damadoa  are  not  allowed. 

It  iras  the  Intention  ot  plaintllb  when  depoaltliiK  a  certain  amonnt  ot  money  In  the 
hands  ot  detendant.  to  protect  him  atfsinet  Daylut  a  bond  on  whloh  he  had  be- 
iTome  an  obligor.  Dtstondant  havlnii:  Che  money  o(  plalntiOb  In  hand  and  having 
purchased  the  bond  on  whiph  ha  was  an  obllKOr,  hie  parahase  inured  to  tbe  ben- 
efit ot  bis  co-obllKore.  who  had  protected  falm.  and  i»  bound  to  return  the  enr- 
plus  over  the  amount  ot  his  purchnse.  Ha  can  not  epeonlate  thus  on  his  eo- 
Buretlee  with  their  funde. 

APPEAL  from  the  Tenth  Judicial  District  Court,  parish  of  Caddo. 
LooTiey,  J.    Dujican  <£  Moncure,  for  pl^ntiffe  and  appellees.    Land  £ 
Tayk>r,  for  defendant  and  appellanL 

Howell,  J.    Flaintifb  sue  on  the  following  Inetrument: 

"Received,  Shreveport,  April  29,  1873,  of  D.  Davis  &  Co.,  of  Louis- 
ville, Kentucky,  the  sum  ot  eight  hundred  dollars,  as  follows:  A  dieck 
on  B.  M.  Johuaon's  bank  for  five  hundred  dollars,  and  a  sight 
draft  on  Davis  &  Co.  for  three  hundred  dollars,  which  amount  is 
placed  in  my  hands  as  security,  for  which  I  have  signed  a  oert^n  bond 
to  the  sheriff  of  this  parish  in  a  suit  No.  8669,  D.  Davis  &  Co.  against 
John  Scott,  for  the  sum  of  eight  hundred  and  fifty  dollars,  and  when  the 
said  bond  is  canceled,  I  will  then  return  to  said  Davis  &  Co.  said  dgbt 
hundred  dollars. 

"(Signed)  a-LEvy,  Ja.^' 

Pl^ntifte  aver  that  the  condiUoa  mentioned  has  happened  by  the 
cancellation  of  said  bond,  which  is  now  in  possession  or  control  of  said 
Levy. 

Defendant  denies  that  said  bond  has  been  canceled,  and  avers  that  the 
condition  precedent  has  not  happened;  thatinthesoidsult  of  D.Davis  & 
Co.  vs.  J.  K.  Scott,  plaintifb  attached  certain  machinery  of  said  Scott, 
which  was  sold  imder  order  of  court  on  twenty-eighth  April,  1873,  on 
twelve-months  bond  vrith  security;  that  Davis  &  Co.  by  their  agent, 
Mgned  eaid  bond  as  security  for  Acker,  the  piuvhaser,  but,  the  sheriff  re- 
quiring a  co-surety,  said  Davis  &  Co.  applied  to  defendant  to  become  hie 
co-surety  on  the  terms  and  conditions  in  said  rescript;  that  said  propert.y 
was  turned  over  by  the  purchaser  to  Davie  &  Co.  to  indemnity  them  for 
their  suretyship,  and  wae  couveri^d  by  them  to  their  own  use;  that  the 
attachment  was  dissolved,  and  the  suit  dismissed,  aad,  plaintiflb  not  per- 
fecting an  appeal,  the  bond  vras  delivered  by  order  of  oourii  to  Scott, 
who  sold  it  t-3  defendant  on  the  nineteenth  of  Jtme,  1873,  with  subroga- 
tion of  all  Ills  rights;  that  at  its  maturity  Acker  was  dead  aad  insolvent, 
and  Davis  t  Co.  made  no  effort  to  pay  it;  and  ho  prayed  in  reconventioD 
for  Judgment  against  Davis  &  Co.  for  the  amount  thereof.    Davis  £  Co. 
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answered  the  reooaveotional  demand,  alle^ng  the  nullity  of  the  bond, 
becauae  the  persons  acting  as  sheriff  and  clerk  were  intj'uders  into  officer 
and,  If  valid,  it  was  extlngutehed  by  the  purchase  by  Levy,  who  can  only 
reoover  the  pro  rata  of  the  amount  paid  by  him. 

Judgment  was  rendered  against  defendant  for  four  hundred  dollars, 
the  difference  between  the  amount  of  the  deposit  In  his  hands  and  th& 
amount  paid  by  him  for  the  bond.  He  appealed,  and  plalntlffe  ask  that 
the  judgment  be  increased  to  eight  hundred  dollars,  and,  in  case  it  Is  not 
increased,  that  damages  be  allowed  for  a  frivolous  appeal. 

Where  an  appellee  asks  for  an  amendment  of  the  judgment,  he  lecog- 
oizes  the  propriety  of  an  appeal,  and  damages  are  not  allowed. 

We  think  the  district  judge  did  justice  between  the  parties.  It  was  the 
intention  of  D.  Davis  &  Co.  to  protect  Levy  from  paying  the  bond. 
Having  the  money  of  Davis  &  Co.  In  hand,  and  having  purchased  the 
bond  on  which  he  was  an  obligor,  the  purchase  inured  to  the  benefit  of 
hie  co-obligors,  who  had  protected  him,  and  he  Is  bound  to  return  the 
surplus  over  the  amount  of  bis  purchase.  He  can  not  speculate  thus 
on  his  co-sureties  with  their  funds. 

Judgment  afOrmed. 


T.  W.  Jones  ^^s.  City  or  Shrevepost. 

■^ppelleo  can  not  move  to  dismisH  the  appeal  and  at  the  same  time  anfincr  iL    The 
atiBwer  walvee  the  motioD. 

Pl^QtilT  obloiaod  ajcnlDBt  deteadant  juditnieDta  which  became  llaal.  DetnodanC 
provided  for  the  paymeot  thereof  by  Icvylnu  a  tux.  But  the  elty  oSleers  refuse  - 
tocoUeiA  it.  ProceediuK  hy  motion.  piniutiB  obtained  Hn  order  upon  tbe  admiu- 
ietrator  of  flnaucoB  to  collect  the  same.  No  exception  was  taken  to  this  mode 
of  proceeding.  Tbe  snewer  sets  up  many  dotenses  which  miRht  have  been,  but 
were  not.  arKcd  to  the  oriffiaal  HuilB.  They  can  not  be  considered  now.  because 
the  judKmeats  havo  become  ilnal.  PlaintllTB  action  Is  justiilcd  by  artiole  M5U  of 
the  Revised  Statutes. 

APPEAL  from  the  Tenth  Judicial  District  Court,  parish  of  Caddo. 
Looney,  J.     J.  W.  Jones  and  Eyan  &  W\»e,  for  plaintiff  and  appellee: 
T.  Alexander,  City  Attorney,  for  defendant  and  appellant. 

MoBOAN,  J.  A  motion  is  made  to  dismise  this  appeal  on  tbe  ground 
that  the  transcript  was  not  filed  within  tiie  time  required  by  law.  But 
the  appellee  has  answered,  asking  for  an  amendment  of  tbe  judgment^ 
and  in  his  answer,  did  not  reserve  his  motion  to  dismiss.  He  can  not 
move  to  dismiss  and  at  the  same  time  answer.    The  answer  waives  the 
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Jones  vs.  dtr  of  BhrcTeport. 

Om  th£  Uerits. 

PluQtitr  obtained  judgments  against  the  defendant.  These  judg- 
ments are  final 

Defendants  provided  for  the  payment  of  the  judgments  by  levying  a 
tax.    But  the  officers  of  the  dty  refuse  to  collect  the  tax. 

Plalntift  proceeded  by  motion  and  obtained  an  order  upon  the  ad- 
ministrator of  assessmenta  to  proceed  forthwith  to  collect  t^e  same. 
From  this  order  the  defendant  appeals. 

No  exceptioa  was  taken  to  the  form  of  proceeding.  The  answw  sets 
up  many  defenses  whioh  might  have  been  utged  to  tlie  original  suit, 
but  they  can  not  be  considered  here,  because  t^t  judgment  has  become 
floaL  Plaintiff  Is  prooeedlns  under  section  2450  of  the  Revised  Statutes, 
which  justifies  his  action. 

Judgment  affirmed. 


City  of  Shbe^epobt  vs.  Greoo  &  Fobd. 

It  is  correMly  nontended  on  behalf  of  plaintlll  tbat  taxes  are  Dot  debts  in  the  ordin- 
ary sense  of  the  word,  but  oontrlbutioDB  required  ot  the  cltieeDi  tor  the  support 
of  the  KOTernmeDt.  ODd  irithout  nblcb  It  could  not  be  supporled,  and  tbtf  can 
not  be  seized,  sold,  or  comneusated. 

The  true  prlnt^iple  Is  that  taxes  are  contributions  to  be  paid  in  money,  unless  special 
provision  Is  made  that  they  are  to  be  paid  otherwise.  Such  provision  bm  not 
been  shown  In  this  case.  The  Fact  that  the  city  council  ol  SbreveiKirt  passed 
Bi>eclBl  ordinances  permltlinic  certain  parties  to  settle  their  taxea  with  claims 
or  judgments  aKolnst  said  city,  does  not  oonFer  sncb  riKhtoa  all  the  taipaysis. 

There  is  no  evidence  that  the  city  of  Bhreveoort  had  authorized  toies  to  be  pild  In 
evidences  ol  debt  aeaioBt  the  city,  and  therefore  the  defendants  are  not  entitled 
even  to  tbe  rlfcht  to  pay  any  part  of  tbdr  taxes  In  city  wsrranta,  which  they 
have  not  offered  to  do. 

APPEAIj  from  the  Tenth  Judicial  District  Court,  parish  of  Caddo. 
Looney,  J.    D.  Af.  Callihan,  for  plaintiff  and  appellee.    T.  Jlextaider 
and  N.  C.  Blanchard,  for  defendants  and  appellants. 

Howell,  J.  This  is  a  suit  for  the  taxes  of  1B74.  Defendants  pleaded 
Id  compensation,  to  the  extent  ol  the  tax-bill,  a  judgment  in  tlieir  favor 
against  the  plaintiff,  and  by  amended  answer  they  allied  that  the  o(B- 
cers  of  the  city  have  been  in  the  habit  of  receiving  from  other  taxpayere 
the  larger  part  of  the  taxee  of  1874  in  city  warrants,  or  evidences  ot  dty 
indebtedness,  but  have  refused  to  credit  on  defendants'  judgment  ag^nst 
the  city  aay  portion  of  the  tax  claimed,  which  is  an  unwarranted  dis- 
crimination ;  and  they  specially  pleaded  In  compensation  against  the 
portion  ot  the  tax  sued  for,  which  is  payable  in  evidences  of  dty  indebt- 
edness, so  much  ot  their  judgment  as  is  necessary  to  of&et  the  same. 
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CItr  ot  SbrereDort  ve.  Qttgg  t  Ford. 

Judgment  was  rendered  in  fovor  ol  the  city  tor  the  amount  of  the  taz- 
blUa,  with  the  privilege  accorded  by  law,  and  reserving  to  detendante  the 
right  to  pay  a  certain  portion  thereof  in  city  warrants.  The  d^eadante 
appealed,  and  the  plaintiff  asks  an  amendment  rejecting  the  said  reser- 
ratlott. 

It  is  correctly  contended  on  behalf  of  the  plaintiff,  that  taxes  are 
not  debts  in  the  ordinary  sense  of  the  word,  but  contributione  required 
ot  the  citizen  for  the  support  of  the  government,  and  without  wlilch  it 
could  not  be  supported,  and  they  can  not  be  seized,  sold,  or  compensated. 
7  An.  194 ;  26  An.  694 ;  Cooley  on  Taxation,  13.  By  tlie  article  2210,  R. 
C.  C,  a  debt  can  not  be  compensated  wlilch  lias  for  its  cause  aliments  de- 
clared not  liable  to  seizure.  Taxes  due  a  municipal  corporation  have 
been  declared  not  liable  to  seizure,  and  If  they  should  bo  viewed  as  a 
debt  they  would  not  be  compensated.  But  the  true  principle  is  that 
taxes  are  contributions  to  be  paid  in  money,  unless  special  provision  is 
made  that  they  are  to  be  paid  otherwise.  Such  provision  has  not  been 
shown  in  this  case.  The  fact  that  the  city  council  ot  Shreveport  passed 
,  special  ordinances  permitting  certain  parties  to  settle  their  taxes  with 
claims  or  judgments  against  said  city,  does  not  confer  such  right  on  all 
the  taxpayers.  We  find  no  evidence  that  the  dty  of  Shreveport  has  au- 
thorized taxes  to  be  paid  in  evidences  ot  debt  against  the  dty,  and 
therefore  the  defendants  are  not  entitled  even  to  the  right  to  pay  any 
part  of  tbelr  taxes  In  dty  warrants,  which  they  have  not  offered  to  do. 

It  Is  therefore  ordered  that  the  Judgment  appealed  from  be  amended 
by  striking  therefrom  the  reservation  ot  the  right  ot  defendants  to  pay 
$^0  of  said  Judgment  in  the  warrants  of  the  dty  of  Shreveport,  and  as 
thus  amended  the  Judgment  be  afRrmed  with  costs. 


John  Chaffr,  Brother  &  Sou  vb.  Thorntok,  Edwards  &  Bobinson. 

Tha  petition  alleKea  that  the  ptAintlth  regldeil  In  tho  city  of  New  OrlennH.  iritliout 
sayf  Dtr  in  the  State  ol  Loulilano.  It  the  Judxe  a  auo  erred,  it  wbb  Id  sDStalninK 
the  oncepHon  on  this  point.  The  omendmoot  w«b  properly  allowed  itisianler 
and  wlUiout  aervjoe.  Courts  will  not  exact  tho  performance  of  vain  thlncs.  The 
aervtoe  ol  the  ameaded  petition  would  have  been  a  naelesB  tormalltr. 

The  judgment  ooademoins  the  defendantB  in  aolido  la  correct.  The  note  sued  upon 
declares  that "  we,  or  either  of  us,  promlee  to  pay."  etc 

APPEAL  from  the  Fourteenth  Judicial  District  Court,  parish  of  Oua- 
chita^ Say,  3.   Motrison  £  Farmer,  for  platntlfb  and  appellees.  Cobb 
&  Ounbv,  for  defendants  and  appellants. 
LuDELXNO,  C.  J.    This  is  a  suit  on  a  promissory  noto  secured  by  the 
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Chaffe.  Brother  A  Bon  ve.  Thornton.  EdwardB  A  BoblnBon. 

T«cidor'B  privilege  and  a  mortgage,  idth  a  stipulation  to  pay  attoraeT's 
feea  and  costs. 

The  d^fflidant  filed  an  exception  In  the  lower  court,  alleging  that  tbe 
plaintiff  had  not  alleged  hla  residence  aa  the  law  required.  The  Judge 
a  quo  sustained  the  exception,  but  allowed  the  amendment  to  be  made 
instanter  and  without  service  of  the  amended  petition.  The  petltlMi 
alleged  that  the  plaintiff  resided  in  the  dty  of  New  Orleans,  without 
saying  in  the  State  ol  Louisiana.  If  the  judge  erred,  It  was  In  sustt^- 
ing  the  exception.  The  amendment  was  properly  allowed  instanter  and 
without  service.  Courts  will  not  exact  the  performaace  of  vein  thioga. 
The  eervlce  of  the  amended  petition  would  have  been  a  useless  for- 
mality. 

On  the  merits,  we  think  the  Judgment  condemning  the  defendants  tn 
soHdo  correct  The  note  declares  that  "  we,  or  either  of  ue,  promise  to 
pay,"  etc. 

The  pallowance  of  the  attorney's  fee  was  proper  In  thb  case,  but  we 
think,  instead  of  S206  65,  the  sum  should  be  S166  66|,  the  amountcl^med 
in  the  petition. 

It  la  therefore  ordered  that  the  Judgment  of  the  lower  court  bo 
amended  by  reducing  the  sum  allowed  as  attome}''s  fees  from  S2D6  66  to 
$16ft  661 ;  and  that,  na  thus  amended,  the  Judgment  be  ofQrmed.  The 
costs  of  appeal  to  be  p^d  by  the  appellees. 


D.  C.  MoKOAH  VB.  W.  L.  BiCHHOMD,  Shebiff,  bt  ai. 

A  tew  days  after  the  bond,  ot  whlob  the  owuenhlp  Is  in  controversT.  and  whieh  nm 
execntad  in  iKvor  ot  Cax  for  propert7  pntoluueil  at  sherifTa  sale.  Cox  »old  tod 
traneterred  sold  l>ond  to  plaintiff  br  a  written  aot.  to  the  knowledse  ot  the 
sheriff,  who  vm  a  witnera  to  iL  The  aberlff  was  the  depoaitary  ol  Coi.ud 
when  Coi  tranaterred  the  bond  and  notlQed  the  sheriff  thereof,  said  sherlB  held 
the  bond  tor  plaintiff,  the  transferee,  from  whom  he  received  inetruatloas  In  rt- 
sard  to  said  bond.  There  vraa  conatructlve  deliverr.  It  not  aotoal  dellterr.  ot  the 

APPEAL  from  the  Fourteenth  Judicial  District  Court,  parish  of  More- 
house.   Bay,  J.    D.  C.  Morgan,  in  proprid  persond.    James  BuBtey, 
for  plaintiff  and  appellant    Jfewton  d  HaU,  for  defendant  and  appellee. 
LuDKLiNO.  C.  J.    W.  E.  Riser,  a  Judgment  creditor  of  M.  E.  Cox,  seised 
a  twelve-months  bond,  as  the  property  of  Cox,  and  D.  0.  Morgan  en- 
joined the  sale,  claiming  to  be  the  owner  of  the  bond. 

The  only  question  in  the  case  is  the  ownership  ot  the  bond.    It  ap- 
peare  from  the  record  that  W.  R  Biaer  executed  a  twelve-mtmths  bond 
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'lIorKBn  TB.  Blehmond.  SherlR. 

In  bvor  of  H.  K  Cox  for  property  purotiased  at  aheiilTs  sale;  that  a 
fevdafs  after  the  bond  ^ras  executed  Cox  sold  and  transferred  eald 
bond  to  Horgao.  by  a  written  act,  which  was  proved  up  by  the  sberttl^ 
Bichmond,  a  witness  to  tlie  transfer;  that  the  boud  was  In.  the  custody 
o(  the  sheila;  whose  costs  were  unpEdd,  and  were  included  in  the  amount 
of  the  l»>nd;  tliat  Morgan  directed  the  sheriff  to  Iceep  the  bond,  aa  he 
bad  coats  due  him  in  the  case,  till  he  shontd  have  a  settlement  of  costs 
irtthbim.  The  price  fixed  was  four  hundred  and  fifty  dollars.  Subse- 
quent to  this  transfer,  lUser,  the  maker  of  the  bond,  and  the  sel;dng 
creditor  in  this  suit,  called  on  Morgan  and  offered  to  buy  the  bond  from 

him 

It  Is  contended  that  there  was  no  sale,  because  there  was  no  price  in 
mon^  fixed,  and  that  there  was  no  delivery  of  the  bond  te  Moi^an. 
The  piioe  was  fixed.  It  is  four  hundred  and  fifty  dollars.  Because  a 
part  of  the  price  was  a  lee  for  professional  services  does  not  alter  the 
tact  that  a  price  in  money  was  fixed.  And  the  same  may  be  said  of  the 
balance  of  the  price,  which  Moi^an  was  to  retain  as  a  guarantee  against 
loss  by  going  on  Cox's  bafl  bond. 

IQchmond,  the  aheritf,  was  the  depositary  of  Cox,  and  when  Cox  trans- 
ferred the  bond,  and  notified  the  sheriff  thereof,  he  held  the  bond  for 
Morgan,  from  whom  he  received  instructions  in  regard  to  said  bond. 
There  was  constructive  delivery,  if  not  actual  delivery,  of  the  bond.  C. 
C.2!MT. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  of  the  lower 
'  court  be  avoided,  and  that  there  be  judgment  In  favor  of  the  plaintiff, 
decreeing  him  to  l>e  the  owner  of  said  bond,  and  that  the  injunction  be 
perpetuated  with  costs  in  both  courts. 


Its    B»| 

\n  i2f4| 


E.  L.  SmoTHEB  AND  Husband  vs.  Oborob  B.  Haulbt,  Shesipt,  et  au 

It  ia  appareot  that  the  obliKStloDB  sued  on  irere  oblUcatioiiB  of  the  commaalty.  of 
which  B.  C.  StrathsF  was  the  master,  and  that  the  debt  whioh  arose  therefrom 
was  a  communltr  debt  The  iudsnient  shoald  not.  therefore,  have  be«n  ren- 
dered BKainst  the  v/lle  Individ nally,  and  she  had  ao  power  to  confess  a  jodf-ment 
on  a  debt  due  br  the  oommunlty.  II  judgment  was  IniDropeilr  rendered  agai net 
her.  and  this  court  thinks  It  waa.  then  the  sheriff  was  not  authorized  to  seize  her 
froperty  in  order  to  aatiaty  it,  and  the  Injunction  properlr  Issued. 

APPEAL  from  the  Fourteenth  JudicJal  District  Court,  parish  of  Oua- 
chita. Bay,  J.  Jury  trial.  Cobb  A  Ounby,  for  plaintiff  and  appel- 
lanL  R  W.  £R.  Mchardson  and  Morrison  £  Farmer,  for  defendants 
and  appellees. 
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E.  L.  Strother  and  Huaband  vs.  Btunlet,  Sheriff. 


Moaaus,  J,  Mfltenberger  &  Co.  and  J.  W.  Uurrell  obt^ned  jndgmoit 
ogaiuBt  Hrs.  K  W.  W&rfleld  oad  His.  E.  L.  Strother,  in  eolido. 

Execution  has  Issued  against  the  property  of  Mrs.  Varfidd,  who 
enjohied  the  sale  theieot  The  exeouUoo  Issued  against  Mrs.  E.  L. 
Strother,  and  hei  property  was  seized.  She  enjoins  Uie  ealo  on  rarloug 
grounds. 

Delendonba  say  that  the  matters  which  she  sets  up  la  snppart  ol  her 
injimctloQ  should  and  could  have  been  used  as  a  defense  to  the  suit  out 
of  which  the  execution  issued,  and  that,  as  she  did  not  do  so,  she  la  now 
precluded.  But  this  point  baa  been  differently  decided  in  several  caB«s, 
particularly  in  the  case  of  Daney  and  Wife  va  Cobb  &  Co.,  23  Aa  333. 
We  must  therefore  consider  whether  the  judgment  the  execution  of 
which  is  enjoined  was  properly  rendered.  The  judgment  enjoined  to  a 
consent  judgment,  the  confession  of  the  plaintiff  being  authorized  by  her 
husband.  Tho  defendant  (here  the  plaintiff)  was  not  authorized  by  her 
husband  or  by  the  judge  to  defend  the  suit.  Service  of  tite  petition  was 
accepted  by  an  attorney. 

The  suit  was  on  two  leases.  The  first  lease  Is  signed  "K  C.  Strotfaw 
for  Ura.  E.  W.  Warfield."  The  second  is  signed  Eliza  W.  Warfleld,  Eliza 
L.  Strother,  R.  C.  Strother.  It  is,  it  seems  to  us,  apparent  that  the  obli- 
gations sued  on  were  obligations  of  the  community,  of  which  R.  Q  Stro- 
ther was  the  master,  and  that  the  debt  which  arose  therefrom  was  a 
community  debt.  The  judgment  should  not,  therefore,  have  been  rea- 
dered  against  her  individually,  and  she  had  no  power  to  confess  a  judg- 
ment on  a  debt  due  by  the  community.  If  the  judgment  was  improperlj 
rendered  against  her,  and  we  think  It  was,  then  the  sheriff  was  not  au- 
thorized to  seize  her  property  in  order  to  satisfy  it,  and  the  InjuDCtiMi 
properly  Issued. 

It  is  thereforeordered,  adjudged,  and  decreed  that  the  judgment  of 
the  district  court  be  avoided,  annulled,  and  reversed,  and  that  the  injunc- 
tion herein  issued  be  reinstated  and  made  perpetual,  defendants  to  pay 
the  costs. 
Rehearing  refused. 


No.  561. 

Aby  &  Catchinqs  vs.  J,  Harvet  Bbiobah,  CmuTOa. 

Tblsault  la  brouaht  UDon  an  Bc^ooantbnaednpon  the  payment  of  two  dralls  and  Iho 
oommiaeJoQe  lot  acceptins  the  aame:  one  ot  the  dralts  due  ontheelgtithal 
Jonuarr.  IMi.  the  other.  December,  iBsa  The  dolenso  is  the  prescription  of  Uiiw 
and  Ore  years.  The  drawer  resided  In  the  State  of  HiBeiaalppt.  and  the  plaln- 
tiSB  resided  in  New  Orleana. 


MONBOE,  JULY,  1876.  841 

Abr  k  CaMhlngs  vs.  BriKham. 

On  the  flrst  o(  May,  laro.  the  authority  of  the  Unltad  States  was  re-established  over 
the  cItT  of  New  Orleans.  The  State  of  MlBSiasippi  continued  within  the  Confed- 
erate lines  until  the  close  of  the  civil  wni,  and  duiinc  that  time  no  suits  between 
said  cartiaa  could  have  been  lastltnted. 

The  Supreme  Court  of  the  Unlleil  Btatee  has  decided  that  this  war  commenoed  on 
the  nineteenth  of  April,  iwi,  andtermlnatiKloDthe  second  of  April. ISM;  so  that 
neither  the  prescription  of  three  years,  nor  of  five  years,  had  accrued  la  March, 
laei.  when  this  salt  was  Bled. 

APPEAL  from  the  FourteeDth  Judicial  District  Court,  parish  of  More- 
tiouse.  Say,  3.  D.  C.  Morgan  and  E.  Howard  McCaleb,  for  plaintifb 
and  appeUaDts.    E.  B.  Todd  and  David  Todd,  for  defendant  and  appellee; 

LuDELisa,  C.  J.  In  1860,  the  plalntifCS,  who  were  commission  merchants 
ot  Q&oTgfi  S.  Clark,  a  resident  of  Mississippi,  accepted  for  him  two  drafts 
and  paid  them,  one  for  S3487  46,  due  on  the  eighth  of  January.  1861,  tha 
other  for  8235,  due  on  the  first  of  December,  1B60. 

Clark  died  in  1861,  and  after  the  war,  J.  H.  Brigham  was  appointed 
curator  of  the  succession  of  Clark  in  Morehouse  parish,  in  which  Clark 
owned  property.  About  the  first  of  March,  1867,  suit  was  instituted  for 
the  sums  thus  advanced  and  commissions,  and  service  of  citation  and 
petition  woe  made  on  the  same  day. 

The  defense  is,  the  prescription  of  three  and  five  years.  Clark,  the 
drawer,  resided  in  Mississippi,  while  the  plaintiffs  resided  in  New  Or- 
leans. On  the  flrst  of  May,  1862,  the  authority  of  the  United  States  was 
re-established  over  the  city  of  New  Orleans,  and  the  State  of  Missleaippi 
continued  within  the  Confederate  lines  till  the  close  ot  the  rebellion,  and 
during  that  time  no  suits  between  said  parties  could  have  been  insti- 
tuted. 

The  Supreme  Court  of  the  United  States  has  decided  that  the  act  of 
Congress  of  the  eleventh  of  June,  1864,  entiUed  "  an  act  in  relation  to  the 
limitation  of  actions  in  certain  cases,"  was  valid,  and  it  suspended  the 
course  of  prescription  as  between  persons  residing  in  the  Federal  and 
Confederate  lines  during  the  existence  of  the  rebellion.  18  Wallace,  151; 
11  Wallace,  244, 493, 508.  The  same  tribunal  has  decided  that  the  war 
commenced  on  the  nineteenth  of  April,  1861,  and  terminated  on  the 
second  of  April,  1866.  12  Wallace,  700.  So  that  neither  the  prescription 
of  three  years,  nor  of  five  years,  had  accrued  in  March,  1867,  when  thla 
suit  was  filed. 

It  is  therefore  ordered  that  the  judgment  ot  the  lower  court  be  avoided 
and  annulled,  and  that  thero  bo  judgment  in  tavor  of  pl^nUOS  and 
against  the  defendant,  J.  H.  Brigham,  curator  of  the  estate  of  George  S. 
Clark,  for  38815  46,  with  legal  hiterest  from  the  twelfth  of  January,  1861, 
and  for  the  further  sum  of  $235,  with  legal  Interest  from  the  flrst  of  De- 
cember, 1860,  and  costs  of  both  courts,  to  be  paid  In  due  course  of  ad- 
ministration. 

Bebearlng  refused. 
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JoeEPH  P.  Baird  vb.  L.  M,  Bbowv  et  al. 

The  burden  ot  proof  la  on  the  pnrty  whn  BJIegaB  a.  breach  of  duty,  even  thoush  It 
.    involves  a  noKStlve. 

Plaintiff  pleads  that  there  was  error  la  the  Bubjeot-matt«r  of  the  coutract  QDon 
which  the  writ  of  aeiziire  and  aale  leauod  against  bim,  because  the  vendor  aold 
the  whole  of  the  Krowlne  crops  ot  the  purchased  pluitatlon,  when,  tn  tact,  the 
laborers  on  the  place  were  entitled  to  the  hull  thereof,  and  because  the  plaintlB 
has  octuallr  been  evicted  ot  the  half  of  said  crops.    The  plea  ia  untenable. 

The  sole  of  the  plantatlou  was  mode  in  Joly:  the  ([rowInK  crop  formed  part  of  the 
realty  and  whs  translerrnd  with  the  land :  the  laborers,  who  were  cultiTBtioK  the 
land  (or  a  part  of  the  crops,  did  pot  own  the  crops,  but  for  their  servioes  they 
had  a  prlvUeKed  Hen  on  the  crops,  provided  they  hod  taken  the  precaution  tu 
have  their  claim  recorded. 

These  laborers  continued  to  work  on  the  place  without  any  new  oontract  with  the 
vendee,  and  after  the  crops  were  gathered  the  vendee  settled  with  them  aocord- 
Ine  to  their  contract  with  the  vendor.  The  pretext  that  he  has  been  evicted  of 
a  part  of  the  property  purohased  Is  absurd. 

APPEAL  from  the  Seventeenth  Judicial  Dtstriut  Court,  parish  ct  Bed 
Hver.  J.  F.  Pieraon,  Judge  ad  hoc.  Seaies  £  Bullock,  for  plAintilT 
and  appellant    J.  A.  Seav  and  L.  B.  WcUJdns,  tor  defendant  and  appeUee. 

LcDELiNG,  C.  J.  On  the  fllteenth  of  July,  1870,  L.  M.  Brown,  wife  o(  E. 
S.  Turner,  sold  a  tract  of  land  to  the  plaintiff  for  nine  thousand  dollare, 
for  part  of  which  he  executed  his  note  for  five  thousand  dollars,  secured 
by  mortgage  and  vendor's  privilege.  The  sale  was  by  authentic  act 
and  embraced  the  growing  crops.  On  the  seventeenth  of  June,  1873,  ao 
order  of  ^izure  and  sale  was  obtained  to  enforce  the  paym^it  ot  ibe 
note  above  described,  and  the  plaintiff  enjoined  the  writ,  which  subse- 
quently issued,  on  several  grounds,  only  two  of  which,  however,  seem  to 
be  Insisted  upon  in  this  court,  to  wit:  "That  there  has  been  no  notice  ot 
the  order  ot  seizure  and  sale  or  of  the  seizure  served  upon  your  peti- 
tioner by  any  competent  olBcer,"  and  that  there  is  error  in  the  subject 
Doattov  of  the  contract  or  principal  obligation  upon  which  the  said  sdz- 
ure  and  sale  is  based,  in  this,  that  the  vendor  sold  the  whole  of  the  giow- 
ing  crops,  whereas  in  tact  the  laborers  on  the  place  were  entitled  to  the 
half  thereof,  and  that  petitioner  lias  actually  been  evicted  ot  the  halt  of 
said  crops,  worth  £1433. 

The  plaintiff  contends  that,  as  the  reason  tor  the  injunction  first  above 
named  involves  a  negative,  the  defendant  should  have  shown  that  there 
was  a  notice  ot  the  order  of  seizure  and  sale  served  upon  him.  This  Is  an 
error.  One  ot  the  first  principles  of  justice  is  iiot  to  pregutne  that  one 
has  acted  ille^ly,  or  has  failed  to  do  his  duty.  9  M.  48;  13  La.  493;  2 
An.  503;  13  An.  215;  8  An.  146.  The  burden  of  proof  is  on  the  party 
who  allies  a  breach  ot  duty,  even  though  it  involves  a  negative;  3  N. 
a.  576;  1  Grocnl.,  Boctlons  78,  80;  6  An.  175. 
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The  pl&lntUf  baa  f&Ued  to  prove  his  allegation  of  want  of  serrloe  ot 
the  notice  of  the  order,  it  that  wae  Ids  groiud  for  the  Injunction,  as 
contended  for  in  hie  brief;  nor  has  he  proved  that  the  sorvices  of  this 
notice  and  of  other  notices  were  not  made  "  by  any  competent  officer" 
which  we  think  is  the  proper  interpretation  of  the  allegations  of  the  peti- 
tion. 

The  other  ground  for  the  injnnctjon  is  equally  untenable.  The  sale  of 
the  plantation  was  made  In  July;  the  growing  crop  formed  part  of  the 
realty  and  vaa  transferred  with  the  land.  The  laborers  who  were  culti- 
vating the  lands  for  a  part  of  the  crops  did  not  own  the  crops,  but  for 
their  services  they  had  a  privilege  upon  the  crops,  provided  they  had 
taken  the  precaution  to  have  their  claim  recorded.  These  laborers  con- 
tinued to  work  on  the  place  without  any  new  contract  witii  the  vendee, 
and  after  the  crops  were  gathered  the  vendee  settled  with  them  accord- 
ing to  their  contract  with  the  vendor.  The  pretest  that  he  has  been 
evicted  of  a  part  of  the  property  purchased  by  him  is  atnurd. 

It  is  therefore  ordered  that  the  Judgment  of  the  lower  court  be  af- 
firmed with  costs  of  appeal. 


E.  H.  Cole,  Administrator,  va.  Hkirs  of  Sarah  A.  Reddick. 

The  otiject  at  this  aotlon  Is  to  make  Smith  accept  or  renounoe  the  aucceaaion  of  hla 
dauKhMr.  It  appears  that  before  citation  was  served  on  htm.  he  had  caused  su 
iDventoTT  to  be  taken  and  hod  aoatlllcd  ab  administrator  ot  the  ancceeaion  of 
hlE  dauKbter.  Henoe  the  objoct  of  thu  suit  was  attained.  The  fact  that,  alter 
fnvBDtory  was  taken.  Smith  attended  to  the  slore  ot  tlio  defrpiieed  before  iiualify- 
Idk  SB  administrator,  did  not  affect  the  Issnea  presented  by  Dialntlll  in  hia  peti- 
tion. The  defendant  bad  applied  for  appointment  as  adml  nistratoi:  apoiiRlvInK 
band.  He  waa  appointed,  and  he  baa  accepted  the  succession  with  banoflt  of 
Inventory.  Whether  or  not  be  bos  done  acts  wblob  make  bim  individual  If  liable 
tor  the  debts  ot  the  BDOcesalon.  is  a  question  tor  another  procoedlns. 

AFPEAJJ  from  the  Parish  Court,  parish  of  Catahoula.    liarahaR,  3. 
Wade  B.  Young,  for  plaintiff  and  appellee.     Boatner  &  Elam,  for 
defendant  and  appellant. 

HowEix,  J.  PUdntitr,  as  creditor  of  the  succession  of  Baneom  Bed- 
dick,  alleges  that  Sarah  A.  Beddiok  accepted  simply  said  succession  and 
took  possession  thereof ;  that  since  her  death  no  one  has  been  appointed 
administrator  of  her  estate;  but  James  Smith  has  taken  possession 
thereof  and  appropriated  it  to  his  own  use  without  authority  or  giving 
security,  and  he  feats  the  effects  of  the  succession  will  be  wasted  and  the 
succession  he  represents  will  lose  its  claim.     He  prays  that  said  Smith 
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and  other  heirs  be  dted  to  dedde  whether  they  will  accept  or  renoimce 
thesuccession  ot  said  S.  A.Beddlck,  and  if  they  accept,  that  they  furnish, 
security,  and  if  they  renounce,  tliat  an  admiolstrntor  be  appointed  to 
settle  said  succession.  Smith  alone  was  cited,  and  he  answered  that  lie 
had  accepted  the  succession  ot  liis  daughter,  S.  A.  Beddlolc,  with  benefit 
of  Inventory,  and  had  regulariy  qualified  as  administrator  of  her  estate. 
Judgment  was  rendered,  decreeing  that  said  Bmlth  had  taken  possession 
ot  said  estate  without  authority,  made  himself  liable  tor  the  debtSr 
and  forfeited  his  right  to  accept  with  benefit  of  Inventory :  that  his  du- 
ties as  administrator  having  ceased,  he  be  required  before  taking  pee- 
session  as  heir  to  give  bond  in  favor  ot  plaintiff,  administrator,  condi- 
tioned tor  the  payment  of  pluntifTs  claim.  From  tills  judgment  Smith 
appealed. 

The  judge  erred.  The  object  ot  this  action  was  to  make  Smith  accept, 
or  renounce.  It  appears  that,  before  citation  was  served  on  him,  he  had 
caused  an  Inventory  to  be  taken  and  bad  qualified  as  administrator  ot 
the  succession  ot  his  daughter.  Hence  the  object  ot  this  suit  was  at- 
tained. The  fact  that,  after  the  Inventory  was  taken.  Smith  attended  to 
the  store  of  the  deceased  before  qualltyiog  as  administrator,  did  not 
affect  the  Issues  presented  by  plaintitf  in  his  petition.  The  defendant 
had  applied  tor  appointment  as  administrator  upon  ^ving  Iwnd,  He 
was  ao  appointed,  and  he  has  accepted  the  succession  with  benefit  of 
Inventory.  Whether  or  not  he  has  done  acts  which  made  him  individu- 
ally liable  for  the  debts  of  the  succession,  is  a  question  for  another  pre-  - 
ceedlng. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed, 
and  that  there  be  judgment  In  favor  ot  defendant,  dismissing  plaintiff's 
demand  with  costs  in  both  courts. 


3.  B.  FiCKSTT  BT  AL.  VB.  J.  A.  HaTNES  ET  AL.* 

Detendauta  liave  objcoted  to  the  flllns  ot  plalntifte'  amended  petition  on  the  irround 
that  It  came  too  latd  and  it  altered  the  substanoe  of  the  demand.  The  obieotlon 
is  ant  well  (ouaded.  The  amendment  waa  made  twiore  the  trial,  anditdoea  not 
appear  to  bo  Buch  a  chanj^  in  the  character  ol  the  demand  as  Is  contemplHled 
by  the  Code. 

Unless  the  plalntltb  were  DotlOad  of  the  proeeedlnirB  In  lianliriiptc;.  they  wen  not 
parties  to  them  and  were  not  bound  thereby.  The  only  thins  wblch  has  th?  ap- 
peftrance  of  notloe  Is  the  ecbedule  and  publication  which  are  filed  by  the  b&nk- 
rapt.  But  this  is  not  sufQoient.  The  parties  Id  interest  must  be  notified,  snd  ot 
this  tact  there  is  no  evidenoe  In  the  record. 

The  plea  ot  prescription  ot  five  years  Is  not  tenable.   The  notes  were  all  dated  J'an- 
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oary  U.  1H7.  and  parable  In  one.  two.  And  three  yeari  Irom  date.  Judgment  was 
obtained  on  the  Oret  note  on  the  twentT-eerontb  oF  Hamb.  1868.  and  this  anit  was 
instituted  and  serrico  was  made  on  the  ninth  ol  Januarr,  isi*.  The  two  other 
notes  ware  daa  on  tha  tourteeoth  at  January,  isss,  and  foucteenth  ot  Januarr 
JS70.  As  aetrice  of  this  |>etltion  was  made  on  the  ninth  of  January,  ini,  it  lol- 
lows  that  the  suit  was  instituted  and  the  defendants  cited  biilore  the  emlratlon 
of  flTS  reara  alter  they  fell  due. 
The  presorlctlon  ol  two  rears,  relied  upon  by  defendants,  refers  to  aotlons  In  iMnk- 
ruptey  as  to  mntteia  between  those  who  were  parties  to  those  prooeedlOKe. 
nalntllTs  not  harlnic  been  made  oartles  to  the  bankrupt  proceedlnes  retarrAd  to 
in  this  case.it  follows  that  they  are  not  noyemed  by  the  law  which  defendants  la- 
Yoke.  and,  as  said  DlalutlOs  were  not  before  the  bankrupt  oourt,  they  are  sot 
bound  br  Its  decree. 

APPEAL  from  the  EigbteeDth  Judicial  District  Conrt,  pariah  of  Bos- 
sier. Tumer,J.  Nutt  &  Leonard  and  J.  A.  Snider,  for  pli^tiOb  and 
appelleee.  J.  D.  Waikim  £  IW,  and  B.  R.  Forman,  for  defendant  and 
appellant 

MoBOAJi,  J.  John  Pickett  sold  a  tract  of  land  to  P.  M.  and  A.  P.  But- 
ler for  910,376  57  in  gold,  one  fourth  of  the  price  being  cash,  and  the 
balance  on  a  credit  of  one,  two,  and  three  years,  with  eight  per  cent  in- 
terest from  the  day  of  sale,  to  secure  which  a  mortgage  and  vendor's 
privilege  was  retained.  The  mortgage  coDtained  a  waiver  of  appraise- 
ment In  case  the  land  was  sold,  and  also  the  pact  de  not}  alienattdo. 

The  notes  were  transferred  by  John  Pickett  to  the  plainOfb.  They 
were  not  paid  at  maturity,  and  P.  H.  Butler  transferred  his  one  half  in- 
terest in  the  land  to  plaintiffs  A.  P.  Butler  went  into  bankruptcy  and 
asdgned  his  interest  for  the  benefit  of  his  creditors.  His  interest  was ' 
sold  by  the  assignee  in  bankruptcy  to  J.  H.  Haynes,  who  took  posses- 
ion of  the  same. 

This  suit  was  originally  instituted  for  the  purpose  of  enforcing  the 
r^wlutorycondltion.pltuntifb  averring  that  they  had  tendered  to  the  de- 
fendants the  amount  paid  by  them  to  the  assignee  in  bankruptcy,  asking 
that  the  property  be  restored  to  them  free  from  incumbrance;  that  their 
special  mortgage  and  vendor's  privilege  be  recognized;  and  that  a  period 
be  fixed  by  the  court  in  which  the  defendant  may  be  required  to  pay  the 
-balance  of  the  purchase  price,  or  in  default  thereof,  to  restore  the  land 
to  plaintiff^'  possession. 

Defendant  claims  to  be  the  owner  of  the  land  imder  his  title  from  the 
assignee  in  bankruptcy,  which,  he  says,  he  purchased  freed  from  all 
mortgages  or  other  incumbrances.  Plalntifib  then  amended  their  peti- 
tion, and,  reiterating  the  allegations  therein,  aver  that  the  sale  set  up  by 
■the  defendant  Is  a  nullity,  because  it  was  made  without  any  notice  to 
plaintiEb  and  in  fraud  of  their  rights,  and  was  not  made  in  conformity 
witih  the  requirements  of  the  law.  They  deny  that  there  wer6  ever  any 
legal  proceedings  had  in  bankruptcy  against  A.  P.  Butler.  They  aver 
that,  if  the  recorder  of  the  parish  of  Bossier  has  assumed  to  cancel  the 
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mortgage  given  to  aectire  the  payment  of  the  notes  held  by  them,  hto 
action  was  flletral  and  unatithorlzed,  and  that  the  cancellation  ataotdd  be- 
erased.  They  aver  that  they  are  entitled  to  a  judgment  against  A.  P. 
BuUer  for  the  amount  of  the  notes  sued  on,  and,  recognizing  their  mort- 
gage as  set  forth  in  their  original  petition,  and  directing  the  same  to  be 
enforced  In  accordance  with  the  terma  and  stipulations  of  the  mortg^e, 
they  pray  that  the  recorder  of  Bossier  parish  be  cited,  and  that.  If  their 
mortgage  appear  to  be  canceled,  be  be  dlrect«d  to  erase  eut^  cancd- 
lation.  They  pray  tor  judgment  against  A.  P.  Butler  for  the  amount  of 
the  notes  and  Interest  as  stated  In  their  original  petition  and  that  it  be 
recognized  and  enforced  accordlog  to  Its  terms. 

Defendants  objected  to  the  filing  of  this  amended  petition  on  the 
ground  that  it  came  too  late,  and  because  it  altered  the  aubetaace  of  tb» 
demand.  The  amendment  was  made  before  trial,  and  It  appears  to  ns 
that  it  was  not  such  a  change  in  the  character  of  the  demand  as  is  con- 
templated by  the  Code.  They  then  excepted  peremptorily  that  the  peti- 
tion discloses  no  cause  of  action;  that  the  district  court  was  without 
jurisdiction  ratione  materuB  et  personce.  They  pleaded  the  prescription 
of  five  years  and  the  proceedings  in  bankruptcy. 

That  the  property  in  question  was  surroidered  In  bankruptoy,  and 
that  It  was  sold  by  the  assignee  and  purchased  by  the  defendant,  is  not 
disputed.  The  question  is  whether  or  no  the  sale  interfered  with  the 
plalntitb'  rights.  And  this  depends  upon  whether  the  plalntifb  were 
parties  to  the  bankrupt  proceeding  and  to  the  sale.  Unless  they  were 
notified  of  the  proceedings  In  bankruptcy,  they  were  not  portiea  to  th«n 
and  are  not  bound  thereby.  The  only  thing  which  has  the  appearance 
of  notice  is  the  schedule  and  pubUeation  which  is  filed  by  the  bankrupt 
But  this  is  not  sufficient.  The  parties  in  interest  must  be  notified,  and 
of  this  fact  there  is  no  evldwice  in  the  record.  The  case  is  similar  in  all 
of  its  Important  features  to  the  coses  of  WiUord  vs.  Brigbam,  25  An.  600; 
King  TB.  Bowman,  25  An.  506;  21  An.  401. 

That  plaintiffs  have  a  cause  of  action  is,  we  think,  apparmt  from  the 
pleadings.  They  are  suing  to  recover  a  ddit  The  case  is  between  citi- 
zens of  the  State  before  a  court  of  competent  jurisdiction  both  as  to  the 
persons  and  object  of  the  suit  The  plea  to  the  jurisdiction  is  not,  there- 
fore, well  taken.  The  plea  of  prescription  of  five  years  is  not  tenabla 
The  notes  were  all  dated  on  the  fourteenth  of  January,  1867,  and  payable 
in  one,  two,  and  three  years  from  date.  Judgment  was  obtained  on  the 
first  note  on  the  twenty-seventh  of  Afarch,  1868,  and  this  suit  was  insti- 
tuted and  service  was  made  on  January  9,  1874.  The  two  other  notes 
were  due  on  the  fourteenth  of  January,  1869,  and  fourteenth  of  Januoiy, 
1870.    As  service  of  this  petition  was  made  on  the  ninth  of  January,. 
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187<,  it  follom  that  the  suit  was  institnted  and  the  defendants  dted  be- 
fore the  eipiratloD  of  five  years  after  tbey  fell  due. 

The  prescription  of  two  years,  relied  upon  by  defeodante,  rriers  to 
sotions  in  bfuilnnptcy  matters  between  those  who  were  parties  to  the 
proceedings.  But  as  we  have  come  to  the  conclusion  that  plalntiflb  were 
not  parties  to  the  bankrupt  proceedings.  It  follows  thattbey  are  not  goT- 
emed  by  the  law  which  d^eodants  Invoke. 

As  to  the  position  that,  if  there  Is  no  debt,  there  can  be  no  mortgage, 
It  may  be  conceded.  But  we  have  seen  that  there  Is  a  debt.  The  ai^ru- 
meot  consequently  tails.  It  la  urged  that  the  jurisdiction  of  the  bank- 
rapt  court  is  complete  and  exclusive.  This  may  be  as  regards  all  who 
were  properly  before  it  But  we  tiave  seen  that  plalntlOb  were  not  be- 
fore that  court    They  are  not  bound,  therefore,  by  Its  decree. 

It  is  therefore  ordered,  adjudged,  and  decreod  that  the  judgment  ef 
tbe  district  court  be  afSrmed  with  costs. 

Behearing  refused. 

■Carried  to  the  Supreme  Court  of  the  United  States  by  writ  of  error. 


JiUES  W.  HowABD  TB.  M.  A.  Walsh,  Sszrow,  ki  ml.    S.  J.  WivBtSH  anh 

T.  J.    HOVEIX,    IlJTERTENORB. 

Aftertbejodsmentwru  rendered  Bud  tbe  keidb&I  had  been  tcrnitted,  Howard  died. 
Itmui  not  neceasBTT  tbat  sppellaatB  Bhould  reeixe  the  suit  as  against  the  renre- 
■entatlTee  ol  hlB  Bucceealon  in  order  to  iierfect  their  appeal.  All  tliat  they  were 
bound  to  downs  to  Oletbe  bond  required  br  the  district  judxe  and  then  see  tbU 
proper  partleB  were  made  In  this  court.    Tbis  has  been  done. 

It  WM  not  neceeaary,  when  the  notice  of  Bolzure  was  served,  that  the  sheriff  sbould 
notlty  the  defendant  In  execution  to  divide  the  lands  eelEed  into  lota  of  not  leas 
than  ten,  nor  more  than  flfty  sores.  This  woe  not  reauired  at  the  time  of  seizure. 
It  must  be  done  before  the  sale,  anil  a  defendant  in  execution  can  not  presume 
that  the  sheriff  will  not  follow  out  the  law  in  the  exeoatlon  of  the  judffment 
which  he  la  intrusted  with. 

That  iiart  ot  the  land  seized  belonffs  to  third  parties  to  whom  he  is  tioand  in  war- 
rantee as  the  vendor  thereof  la  a  matter  which  coQcerns  the  owners  ot  the  prop- 
erty, and  not  the  defendant  in  execution. 

There  is  no  validity  In  tbe  objeotton  that  the  decree  ot  (he  Supreme  Court  upon 
which  lho.rteri/a<-iaji  Issued  Is  a  nullity,  lywause  there  waa  no  concurrence  of  a 
gtumm  of  tbe  court  as  required  by  the  eonatitution.  A  majority  ot  the  court 
waspresent  when  the  judement  woe  nronounoed.  Admitting  tbe  fact  which  it 
Issoucht  to  prove,  that  one  ol  tbe  judRes  was  absent  wheo  the  judgment  was 
read,  and  that  two  others  dissented,  the  judtcment  pronounceilwaathe  judgment 
o[  the  majority  ot  tbe  court.  It  was  the  judgment  of  the  murl  which  waa  pro- 
notlDOed,  and  whether  one  of  the  ooncurring  parties  wns  abeont  or  not  matters 
nothtDK.  Tbe  court  entered  the  decree  aa  a  court— a  ffuonim  being  present. 
Thla  is  sufficient,  and  all  that  the  law  reaaireo. 


SUPREME  COURT  OF  LOUISIANA, 


Howard  tb.  Walsh,  Sheriff. 


APPEAL  from  the  Tenth  Judicial  Bistrlot  Court,  pariafa  of  Caddo. 
CaUikan,  Judge  ad  hoc.  Land  d:  Taylor,  tot  plaintiff  and  appellee. 
C.  JUl  Pegaes,  Egan  £  Wine,  for  defendaatB  and  appellants. 

Mosokv,  J.  Uartba  Howard,  executrix  of  James  Howard,  excepts  U> 
the  dtation  or  notice  of  revival  served  on  her,  because  J.  W.  Howud 
died  in  February,  18T5,  several  months  before  the  appeal  bond  was  filed, 
and  tixe  suit  was  not  revived  in  the  district  court  against  his  legal  repre- 
sentatives. 

After  the  Judgment  was  rendered,  and  the  appeal  had  been  granted, 
Howard  died.  It  was  not  necessary  that  appellants  should  revive  tiie 
suit  against  the  representatives  of  his  succession  In  order  to  perfect  thdr 
appeal.  All  they  were  required  to  do  was  to  file  tiie  bond  required  by 
the  district  judge,  and  then  see  that  proper  parties  were  made  in  thb 
court.    This  has  been  done. 

This  is  an  injunction  suit  to  restrain  the  sale  of  certain  properl;  seized 
by  the  sheriff  on  a  fieri  facias  Issued  under  a  decree  of  this  courf,  ren- 
dered at  our  HGeslon  here  In  July,  1^71.    The  grounds  are: 

First — That,  when  the  notice  of  seizure  was  served,  the  sheriff  failed  to 
notify  the  defendant  In  execution  to  divide  the  lauds  seized  into  lots  of 
not  less  than  ten,  nor  more  than  fifty  acres. 

It  is  not  necessary  that  this  notice  be  given  at  the  time  of  seizure.  It 
must  be  done  before  the  sale,  and  a  defendant  in  execution  can  not  pre- 
sume that  the  sheriff  will  not  follow  out  the  law  in  the  execution  of  the 
judgment  which  he  is  Intrusted  with. 

Second— Tliat  part  of  the  land  seized  belongs  to  third  parties  to  whom 
be  is  bound  in  warrantee  as  the  vendor  thereot 

This  is  a  matter  which  concerns  the  owners  of  the  properi?,  and  not 
the  defendant  in  execution. 

Third — That  the  decree  of  the  Supreme  Court,  upon  which  ihe  fieri 
facUu  Issued,  la  a  nullity,  because  there  was  no  concurrence  of  a  quonim 
of  the  court  as  required  by  the  constitution. 

A  majority  of  the  court  was  present  when  the  judgment  was  pro- 
nounced. But  it  Is  sought  to  be  made  to  appear  that  one  of  the  Judges 
who  concurred  In  the  decree  was  absent  when  the  judgment  was  read, 
and  that  two  others  dissented. 

Admit  the  fact  to  be  as  stated.  The  judgment  pronounced  was  the 
Jui^pnent  of  a  majority  of  the  court.  It  was  the  judgment  of  the  cmrt 
which  was  pronounced,  and  whether  one  of  the  concurring  justices  was 
absent  or  not  matters  nothing.  The  court  entered  the  decree  as  a  court, 
a  quorum  being  present,  and  this  Is  sufBclent  and  all  that  the  law  re- 
quires. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgmoit  of 
the  district  court  be  avoided,  annulled,  and  reversed,  and  that  the  in- 
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Howard  t«.  Wfttsh,  Sheriff. 

junction  herein  Issued  be  dissolved,  with  five  per  cent  special  and  fifteen 
per  crat  general  damages,  with  costs  in  both  courts. 

On  Application  fob  Bbheaking. 

In  this  InJimctioQ  suit  Wlmblsh  and  T.  J.  Howell  filed  an  intervention 
and  third  oppositioD,  clafmlag  to  be  the  owners  of  certain  portions  of 
the  land  seized  tinder  the  execution.  They  prayed  to  be  allowed  to  Join 
the  plaintiff  and  asked  that  bis  injunction  be  maintained. 

As  to  T.  J.  Howell,  the  defendants  In  execution  answered  tbat  the 
property  whicb  he  clafms  was  seized  in  error,  and  that  its  release  bad 
been  ordered,  bo  that  he  can  suffer  no  damage  by  the  judgment  rendered 
herein.    As  to  WimbiBh,  no  answer  was  filed. 

The  case  was  submitted  to  us  without  argument  or  brief  on  the  part 
of  the  plalntifb  or  intervenors.  We  did  not  and  do  not  understand  how 
there  can  be  intervenors  in  an  injunction  suit,  the  result  of  which  is  an 
Injunction  without  atQdavit  and  without  bond,  and  we  decided  the  case 
simply  between  the  pl^ntlfb  in  injunction  and  defendants.  Our  decree 
was  Intended  to  reach  them  and  none  other,  and  It  will  be  so  constraed. 

As  T^arde  the  intervenors,  it  their  property  is  sought  to  l>e  sold  in 
execution  of  the  judgment,  they  have  their  remedy,  which  was  not  in- 
tended to  be  and  which  is  not  affected  by  our  decree. 

Rehearing  refused. 


Jobs  T.  Lcdkuso  vs.  Mary  A.  Felton  and  Husband. 

Od  the  elabtAenth  of  January.  1873.  H&rjr  A.  Felton.  wife  of  J.  J.  Worler.  beine  a 

widow,  renounced  the  f  ommuDltr  by  authentio  act. 
In  September.  1874.  this  ault  was  loatituted  to  make  bar  responsible  tor  plalntilTB 

claim  as  judgment  creditor  of  her  husband,  on  the  icrouud  tbat  a  oommunlty  ot 

pcoperty  existed  between  them,  and  tbat  At  bis  death  ehe  asaumed  the  eoutrol 

and  ownership  ot  that  prpoertr. 
It  hfts  already  l>een  held  by  tlils  court  that  the  widow  ot  a  deceased  husband  ma;  re- 

nounce  the  community,  at  any  time  before  the  oourt  havins  unlimited  iarladic- 

tlon  over  the  subject  has  pronounced  a  final  judKinRiit  atcalnst  her  as  a  partner 

In  community.    This  decision  correctly  Interprets  the  law. 
U  the  detendant  had  concealed,  or  made  away  with,  any  ot  the  property  belonKlug 

to  the  oom&iunlty  atter  the  dissolution  ot  the  marriage,  her  rennnclatton  would 

not  have  ayalted. 

APPEAL  from  the  Fourteenth  Judicial  District  Court,  parish  of  More- 
house.   Bay,  J.     C.  T.  Punn,  for  plaintiff  and  appellant.     Todd  £ 
Brigham,  for  defendant  and  appellee. 
MoBQAK,  J.    Plaintiff,  a  judgment  creditor  of  James  O.  Felton,  seeks 
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Ludeltne  vs.  Mary  P.  Foltoc  uid  Hnabond. 

to  make  the  defendaot.  Ills  widow,  reaponBlble  for  Mb  dalm,  upoa  th» 
grouDd  that  a  communil?  ot  property  existed  between  tb.em,  and  that, 
at  his  death,  she  aseiuned  the  control  and  ownership  of  that  property. 

Uany  questiona  of  law  are  presented  bj  the  pleadings,  and  have  been 
argued  orally  and  by  brief.  In  our  opinion  the  determination  of  one  ot 
these  questions  disposes  of  the  case.  This  suit  was  instituted  ia  Sep- 
tember, 1871.  On  the  eighteenth  of  Januar;,  1872,  she  rmounced  the 
community  by  authentic  act. 

In  the  case  ot  Cockbum  vs.  Wilson,  20  An.  p.  S9,  it  was  held  that  the 
widow  of  a  deceased  husband  may  renounce  the  oommunlty,  at  any  time 
before  the  court  having  unlimited  jurisdiction  over  the  subjeot^m^ter 
has  pronounced  a  final  judgment  against  her  as  a  partner  la  oonunonity. 
This  dedsion,  we  think,  correctly  Interprets  the  law.  If  the  def^idsBt 
l]ad  eonoealed,  or  made  way  with,  any  of  the  property  belonging  to  the 
community  after  the  dissolution  ot  the  marriage,  her  rettondatjon  would 
not  have  availed  her.  C.  G.  2378, 2387.  The  eTld«ioe  in  the  reoord  does 
not,  in  our  opinion,  establish  such  a  state  of  facts. 

Judgment  afKrmed. 


G.  W.  Stoher  vs.  a.  Flohrnoy,  Shsritf,  et  au 

Until  the  oontrary  be  proved,  this  oourt  maet  rresnme  that  the  jadse  atuohad 
attfllclent  lesal  evidenoe  before  him  to  anHtain  the  judKment  rendered.  While 
It  does  not  appear  trom  tbo  minutes  of  evldenoe  Inthis  InjanolJoa  meetfaotlAir 
evidence  in  the  tm-guU  was  offered  In  evfdenoe,  tha  judttmeot  rendered  therein 
oontalna  thisesptloD:  "And  by  further  retiBott  ot  ttaa  productloa  and  QllnKla 
open  oourt  of  the  tax-bill  or  claims  due  by  the  detendant  to  plslntilT.  and  da« 
proof  ot  the  publioatlon  ot  same  as  required  by  section  thirteen  of  act  No.  w. 
approved  April  27,  ani.  It  Is  ordered,"  eta.  Wltti  this  in  the  reoord  before  this 
oourt  it  can  not  be  said  there  was  no  cubiication.  required  as  citation. 

It  has  been  previously  held  by  tbla  oourt  that  the  LoKlslature  baa  the  power  to  en- 
lorKe  the  limits  ot  towns  and  citiea,  and,  having  this  power,  they  also  have  with 
it  the  power  to  Impose  taxee  tor  all  the  purposes  ot  the  corporations.  The  ques- 
tion whether  the  benefits  rasultins  from  tbe  extension  authorise  the  burden  ot 
contrlbutlne  to  the  payment  ot  exlstlna  debt,  is  one  for  the  LeKlslatnreto  de- 
termine In  annexlnc  new  territory. 

APPEAL  from  the  Parish  Court,  parish  ot  Caddo.     OressweU,  3.    Jftitt 
£  Lemard,  for  plaintiff  and  appellant.     T.  Alexander,  Qty  Attorney, 
for  defendant  and  appellee. 

Howell,  J.    Tbe  plaintiff  has  appealed  from  a  judgm^it  dissolvingan 
injunction  obtained  by  hit"  against  the  execution  ot  a  judgment  in  bvor 
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of  the  dty  of  Shreveport  for  the  taxes  of  1871.    The  grounde  of  injunc- 
tion urged  fa  this  oourt  are : 

I^rst — Want  of  advertieemeDt. 

The  record  of  the  tax-suit  against  the  plaintifT  is  in  evidence  in  this 
and  it  is  contended  on  behalf  of  plolntifr  that,  l^eoause  the  evidence  upon 
wliieh  the  judgment  therein  wae  rendered  is  not  In  the  record  so  pro- 
duced, and  the  act  of  incorporation  (act  No.  98  of  1871,  sec.  13,)  malces  it 
"  tlie  duty  of  Uie  adntinistrator  of  the  department  of  flnaoce  to  file  the  bills 
and  proofs  in  the  appropriate  court,  ttierefore  tt  must  be  inferred  that  the 
ptd>licatlon  required  was  not  made  la  this  instance.  Buoh  is  not  the  rule 
<»■  prfisomption  of  law.  Until  the  contrary  Is  shovm,  we  must  presume  that 
the  Judge  had  sufBdent  legal  evidence  before  him  to  sustain  the  judg- 
mott  rratdered  by  him.  In  this  instance,  while  It  does  not  appear  from 
the  minutes  of  evidence  in  this  ease  that  the  evidence  in  the  tax-suit  was 
offered  in  evldenoe  in  this,  the  Judgment  rendered  therein  contains  this 
caption  :  "And  by  fmther reason  of  the  production  and  filing  in  open 
court  of  tho  tax-bill  or  claims  due  by  the  defoidant  to  plaintiff  and  due 
proof  of  publication  of  same  as  required  by  section  thirteen  of  Act  No. 
98  of  the  Oenerai  Assembly  of  Louisiana,  approved  April  27, 1871,  it  is 
ordered,  adjudged,"  etc  With  this  before  us  we  can  not  say  that  there 
was  no  publication,  required  as  citation. 

Second—The  act  (No.  98)  ^tending  the  limits  of  the  dty  of  Shreve- 
port  and  taking  In  tiie  lands  of  plaintiff  is  unconstitutional,  because 
passed  in  opposition  to  the  wishes  ot  the  Inhabitants  whose  property 
was  thus  annexed  against  their  express  protest,  because  at  Its  date  the 
dty  was  largely  In  debt,  to  pay  which  the  tax  in  this  ease  was  levied 
against  plaintifT,  who  was  not  represented  or  bad  any  interest  in  oon- 
tracting  said  indebtodneas ;  and  because  the  lands  of  plaintiff  derive  no 
benefit  from  the  munidpal  government,  which  has  provided  no  police 
over  the  same,  nor  repaired,  nor  laid  out  roads,  streets,  etc. 

The  question  is  one  of  power,  and  It  has  been  held  that  the  Legisla- 
ture has  the  power  to  fflilarge  the  limits  of  towns  and  cities,  and,  having 
this  power,  they  have  with  it  the  power  to  Impose  taxes  for  all  the  pur- 
poses of  the  corporation.  The  question  whether  the  benefits  resulting 
fiiom  the  extension  authorize  the  burden  of  contributing  to  the  payment 
ot  existing  debt,  is  one  for  the  Legislature  to  determine  in  annexing  the 
new  territory. 

Tbi»  and  other  points  here  raised  have  been  before  ttiis  court  and  been 
dedded  adversely  to  the  position  taken  by  this  pl^ntifC  See  12  An, 
515  ;  27  An.  156. 

There  is  another  point  raised  in  the  brief,  but  as  it  is  not  in  the  peti- 
tion for  injunction  we  will  not  discuss  it. 
Jut^ment  affirmed. 


SUPREME  COtJET  OP  LOTHSIANA, 
F&ul  Ti.  Hosa. 


A.  E.  Paul  vs.  Jacob  Hoss  Et  al. 

The  property  In  coDtroversy  beloDKod  to  the  oommunltr  exlBtluft  betVMu  thr 
plaintiff  QDd  huBband.  H.  Hurphy,  now  deceased.  The  plaintiff  havloe  BD«d 
herhasbaDd  for  aeparatlon  Irom  bed  and  board,  and  tor  parapbernal  properly. 
and  for  her  Interesta  In  tbe  oommunity  property.  theBuitwaadlamlaaedbycon- 
Rent ;  and  by  an  act  In  the  form  of  a  donation  the  uautruct  or  the  rents  of  on.* 
halt  of  the  property,  aeparnte  and  community,  ownod  by  him.  was  given  to  bn 
durins  her  lite,  and  he  asreed  not  to  sell  or  incumber  the  property.  Thl«  Is 
claimed  to  be  a  comDromUe  of  the  suit. 

Shortly  after  this,  the  property  In  dispute  was  mortgaged  by  Uurphy  to  Hosi,  th? 
defendaat  Id  tbia  suit,  (or  money  loaned.  Murphy  bayinK  died,  and  Hosa  hav- 
Ine  obtained  an  order  ot  aelEure  and  sole  of  said  property,  the  sale  waseniolned 
by  plaintiff,  and  on  appeal  to  thlB  court  Bald  injunction  was  dissolved. 

On  the  aforesaid  property  being-  Hnally  sold  on  a  writ  of  seizure  and  sale  obtained 
by  Hobs,  it  was  adjudicated  to  him,  and  the  sheriff  ejected  the  plaintiff  from  the 
premises  In  order  to  give  the  said  Hoss  complete  possession,  and  this  was  dwe 
some  time  after  the  a  ale.  and  after  the  sheriff  had  relumed  the  writ.  It  is  of  this 
act  of  the  sheriff  that  the  plaintiff  ehiefly  romplaina.  She  malntalDs  thatthe 
property  did  not  belong  to  the  Bucoe«slon  ol  her  huabsiDd.  but  had  become  hen 
by  virtue  of  a  partition  resulting  from  a  judgment  obtained  by  ber  contradle- 
torily  with  her  co-heirs  pending  the  Injunetiun  suit  aforesaid,  and  recocnMic 
her  rlghta  as  aaaerCed  in  aaid  injunction  auU, 

The  judge  a  gito  erred  in  overruling  Che  plea  otrta^dicata  aet  up  by  detendant 
The  alleged  grounds  in  plalntitTs  petition  are  the  same  In  substance  as  thoae 
set  up  In  the  Inj  unction  suit. 

The  partition  j  udgment  obtained  by  plaintiff  could  not  affect  the  rights  of  the  morl' 
Rage  creditor,  who  then  had  the  propertyunderselzure.orof  any  other  creditor. 

If  in  the  suit  of  the  plaintiff  against  her  huattand  the  act  of  donation  which  teot 
place  be  regarded  as  a  compromise,  and  If  it  be  conceded  that  the  laW  autbor- 
izoa  compromises  between  husband  and  wife  (which,  however,  this  oourtdou 
not  believe),  still  it  ooold  have  no  greater  effect  than  a  regular  judgment,  and  It 
is  well  settled  that,  when  a  wife  asaerta  any  rights  agalaat  a  creditor  of  tbe  hiu- 
band.  by  virtue  of  a  judgment  in  her  favor  agalnat  him.  Bhe  must  prove  1  bat  the 
judgment  was  well  founded  in  law  and  In  fact. 

The  debt  of  Hose  was  created  during  the  community,  which  was  dissolved  ))y  the 
death  of  plaintiff's  huaband.  She  had  not  ronounced  the  community,  but  on  the 
contrary,  had  taken  possession  of  one  half  of  tbe  community  property  in  a  par- 
tition with  the  heirs:  she  was  therefore  responsible  for  her  share  ot  the  com- 
munity property  in  her  posseeaion :  and  the  price  of  the  sale  went  to  citingoish 
taxes  and  other  community  debts,  which  should  be  refunded  to  the  purchaser, 
or.  at  leaat.  tendered  to  him  before  an  action  to  revoke  the  sale  can  be  Institnied. 

The  afaerlfTs  seizure  was  aumciently  accomplished.  He  went  upon  the  property 
and  gave  notice  to  all  the  occupanta  thereof  ot  bis  seisure,  and  notlfled  the 
tenants  to  pay  rents  to  him.  and  ha  appointed  one  of  the  tenanta  keeper  for  him. 
The  fact  that  ha  permitted  the  plaintiff  to  remalnon  the  premises  did  notvlliste 
the  seizure. 

The  poesession  of  the  judgment  debtor  is  dissolved  by  tbe  legal  seizure  uoder  tba 
writ.  It  la  vested  in  tbe  sheriff  until  the  property  Is  disposed  of :  that  ofDceria 
considered  the  rigbttul  posaesaor.  and  can  malntsln  an  action  of  trespws 
against  any  person  disturbing  him  in  such  posseesion. 

It  the  privileged  claims  which  are  asserted  did  eiiat,  they  were  general  prlvHegee. 
and  should  have  been  asserted  agalnat  the  property  and  money  in  the  hands  of 
the  eiecutor. 

APPEAL  trom  the  Tenth  Judicial  Diatiict  Court,  parish  of  Cbddo, 
Looney,  J.    A.  N.  0.  Sicka,  for  plaintiff  and  appellee.    Egan  £  Wise, 
for  defendant  and  appellant. 
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Lttseldio,  C.  J.  This  is  an  aotdon  against  the  sheriff  of  Caddo  parish 
and  Jacob  Hoss  for  damages  for  an  alleged  illegal  aad  forcible  dispos- 
session of  the  plaintiff  from  the  premises  chdmed  and  occupied  by 
her,  and  to  have  the  title  of  Hoss,  acquired  at  sheriff's  sale,  declared 
null. 

The  property  in  controversy  belonged  to  the  community  existtng  be- 
tween the  plaintiff  and  her  husband,  Hugh  Murphy,  now  deceased.  - 

In  1870  the  plaintiff  sued  her  husband  for  separation  from  bed  and 
board,  for  her  paraphernal  property,  and  for  her  Interest  in  the  commu- 
nity property. 

This  suit  was  dismissed  by  consent,  and  on  the  tenth  of  March,  1870, 
by  on  act  In  the  form  of  a  donation,  the  usufruct,  or  the  rents,  of  one 
half  the  property,  separate  and  community,  owned  by  him,  was  given  to 
her  during  her  life,  and  he  agreed  not  to  sell  or  incumber  the  property. 
It  is  claimed  that  this  was  a  compromise  of  the  suit,  which  was  dis- 
missed in  consequence  of  the  execution  of  this  act. 

Some  time  after  this  Hoas,  loaned  Murphy  money,  and  Murphy  exe- 
cuted a  mortgage  on  the  property  in  dispute  to  secure  the  payment  of 
the  loan.  Murphy  having  died  without  paying  this  debt,  Hoss  obtained 
an  order  of  seizure  and  sole  to  sell  the  mortgaged  property.  This  sale 
was  enjoined  by  the  plaintiff,  and,  on  appeal  to  this  court,  the  InjunctioQ 
was  dissolved  in  July,  1874.     See  26  An.  643. 

The  sheriff  then  proceeded  with  the  sale,  and  adjudicated  the  property 
to  J.  Hoss,  but  he  tailed  to  put  the  vendee  in  possession.  Hoss  then 
took  a  rule  on  the  sheriff  to  show  cause  why  he  neglected  to  give  him 
(Hoss)  possession  of  the  property,  and  the  rule  was  discharged,  on  the 
ground  that  no  seizure  hod  been  made.  Thereupon  another  writ  was  is- 
sued, and  the  property  was  seized,  and,  after  advertisement,  sold,  when 
Hoes  againbecame  the  adjudicatoo  of  the  property.and  the  sheriff  forci- 
bly ejected  the  plaintiff  from  the  premises  in  order  to  give  the  said  Hoss 
complete  possession.  This  dispossession  was  some  time  after  the  sale, 
and  aft«r  the  sheriff  had  returned  the  writ  It  is  this  act  of  the  sheriff 
that  the  plaintiff  chiefly  complains  ot  After  the  institution  of  the  In- 
junction suit,  and  wliile  it  was  pending  on  appeal,  the  pl^ntiff  Instituted 
a  suit  for  a  partition  of  the  succession  property  of  her  deceased  husband, 
and  she  contends  that  she  obtained  a  judgment  of  partition  which  vested 
in  her  the  property  in  question  free  from  all  claims  against  sold  succes* 
aion  created  subsequently  to  the  date  of  the  alleged  compromise,  and 
that  she  was  in  possession  for  more  than  one  year  when  the  sheriff  il- 
legally dispossessed  her,  as  above  stated,  and  she  attacked  the  sale  to 
Hoss  on  the  grounds  that  the  property  did  not  belong  to  the  succession 
of  Murphy;  that  the  sheriff  made  no  seizure  of  it,  and  that  the  price  bid 
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did  Dot  exceed  the  privilege  claims  agf^nst  the  property  which  were  su- 
perior to  hia  mortgage. 

The  defendant,  Hoas,  among  other  defensea,  pleaded  the  judgment  in 
the  injunction  snit,  decided  by  thia  court  in  1874  and  reported  in  26  An. 
p.  643,  as  res  judictUa. 

The  Judge  a  qtio  overruled  the  plea.  We  tMnk  the  judge  erred.  The 
alleged  grounda  of  ownerahip  in  her  petitJoo  are  the  same  iu  substance 
as  those  set  up  in  the  injunction  suit  The  only  additional  ground  is, 
that  she  had  a  judgment,  obtained  contradictorily  with  her  co-heirs, 
recognizing  ber  rights  asserted  in  the  injunction  suit.  This  certainly 
could  not  affect  the  rijzhts  of  the  mortgage  creditor  who  then  had  the 
property  under  seizure,  or  of  any  other  creditor.  25  As.  484;  12  An.  6H. 
Even  if  the  act  of  donation  be  r^arded  as  a  compromise,  and  if  it  be 
conceded  that  the  law  authorizes  compromise  between  husbands  and 
wives  (which,  however,  we  do  not  believe),  still,  it  could  have  no  greater 
effect  than  a  Judgment  regularly  rendered  between  them.  It  is  well  set- 
tled that  when  a  wife  asserts  any  right  against  a  creditor  of  the  husband, 
by  virtue  of  a  judgment  in  her  favor  against  him,  she  must  prove  that 
the  judgment  was  well  founded  in  law  and  in  fact  This  she  has  ntteriy 
failed  to  do  in  this  case.  Besides,  the  debt  of  Hoss  woa  created  during 
the  community  which  was  dissolved  by  t^e  death  of  Murphy.  She  had 
not  renounced  the  community,  but,  on  the  contrary,  had  talcsn  posses- 
aion  of  one  half  of  the  community  property  in  a  partJtion  with  the  heiis. 
She  was,  therefore,  responsible  for  her  share  of  the  community  debts,  at 
least  to  the  extent  of  the  community  property  in  her  posseesion,  and  the 
price  of  the  sale  went  to  extinguish  taxes  and  other  community  debts, 
which  should  be  refunded  to  the  purchaser,  or  at  least  tendered  to  him, 
before  an  action  to  revoke  the  sale  can  be  instituted.  See  BaTrilll  va. 
Qauche,  24  An. 

As  to  the  allegations  that  the  sheriff  did  not  seize  the  property 
because  he  did  not  take  actual  possession,  the  proof  is  that  the 
sheriff  went  upon  the  property  and  gave  notice  to  all  the  occupwta 
thereof  of  his  seizure,  and  notified  the  tenants  to  pay  rente  to  him,  and 
he  appointed  one  of  the  tenants  keeper  for  him.  The  tact  that  he  per- 
mitted the  plaintiff  to  remain  on  the  premises  did  not  vitiate  the  seizure. 
See  5  M.  268. 

"The  possession  of  the  judgment  debtor  ia  dissolved  by  the  legal 
seizure  under  the  writ.  It  is  vested  in  the  sberiif  until  tiie  property  is 
disposed  of;  that  officer  Is  considered  the  rightful  possessor,  and  can 
maintain  an  action  of  trespass  against  any  person  disturbing  him  In  aarh 
poascasion,"  etc.  "  When  the  adjudication  is  made,  its  legal  effect  is  U> 
transfer  to  the  purchaser  all  the  rights  and  claims  which  the  debtoi 
might  have  had  to  it.    The  sheriff  is,  therefore,  bound  to  pass  an  act  o( 
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Bale  to  the  parohaser,  and  to  euirender  to  him  the  posseeslon  of  ttie 
property  sold."    6  B.  100;  20  Ad.  573. 

As  to  the  allegatloa  that  the  proper^  did  not  sell  for  enough  to  pay 
the  privil^e  claima  on  the  property  superior  to  the  mortgage  of  Hoss, 
the  evidenoe  is,  that  taxte  to  the  extent  of  seven  hundred  dollars  were 
doe,  and  the  other  privfl^ed  olaims,  amounUng  to  about  dght  hundred 
dollars,  consistod  of  attorney's  fees,  administrator's  commlesions,  court 
ooeta,  and  physioiiui'B  bill  The  price  bid  and  p^d  was  ten  hundred  and 
fifty  dollars,  more  than  enough  to  pay  the  taxes,  and  there  is  no  proof 
of  the  r^jjstry  of  the  other  claims  alleged  to  be  prlTD^(ed;  but  it  does 
appear  that  the  executor  of  Murphy  had  other  property  of  the  suocee- 
BioD,  and  that  he  paid  to  the  plaintiff  herself  over  nineteen  hundred  and 
twelve  dollars  in  money,  besides  delivering  to  her  property  worth  upward 
of  four  thousand  dollars,  being  the  half  of  the  inventoried  value  of  the 
money  and  property  in  his  possession  at  the  date  of  the  partition  of  ihe 
estate  of  Uurphy.  If  those  privileged  claims  existed,  they  were  general 
privates,  and  should  have  been  asserted  ag^nst  the  property  and 
money  in  the  hands  of  the  executor. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  of  the  lower 
court  be  avoided  and  reversed,  and  that  there  be  Judgment  in  favor  of 
the  defendants,  rejecting  the  plalntJfTs  demands  with  oosta  in  both  courts. 


No.  676. 
JoeiAB  MoBBiB  &  Co.  VB.  Bbuben  WHrtB, 

DofendftDt  ts'  sued  for  tbe  amount  ot  s  promlBaorr  note  with  intareet.  nivan  tor  a 
part  ot  the  prlc«  of  a.  plantation  bouirht  by  him.  and  secured  by  vendor's  privi- 
lege and  morUtase.  The  delpnse  Is  failure  of  consideration,  because  a  large 
portion  of  the  laod  boneht  br  bim  belonss  to  another  party,  and  did  not  belonic 
to  the  vendor.  Dofendant  further  sllSKeB  that  the  note  due  does  not  belons  to 
plaintiff,  but  to  the  vendor. 

nalntlff  acquired  the  note  before  natarltT:  consequently  tbe  eiiulties  between  tbe 
oriKlnal  parties,  if  any  exist,  can  not  be  pleaded  avainst  the  noU;  but  the  mort- 
case  Is  aotneootiable,  and  as  to  that  the  equities  may  be  pleaded.  But  the  de- 
fendant  has  been  In  the  psaoeable  and  undisturbed  possession  of  the  land  since 
ini,  the  date  of  his  purohase.  and  Is  not  even  threatened  vith  eviction.  Henoe 
his  defense  can  not  prevail. 

APPEAL  from  the  Tenth  Judicial  District  Court,  parish  ot  Caddo. 
Looney,  J.    Nutt  £  Leonard,  for  plaintifb  and  appellees.    Land  £ 
Taylor,  for  defendant  and  appelant 

Lmtrajno,  C.  J.  The  plaintiff  sued  the  defendant  on  a  note  for  $5650 
and  Interest,  ^ven  for  a  part  of  the  price  of  a  plantation  bought  by  the 
defendant,  and  secured  by  vendor's  privilege  and  mortgage. 
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Horria  A  Co.  vs.  White. 


The  defense  Is  lailure  of  couaideration;  that  a  laige  poition  of  the 
land  bought  by  him  belongB  to  another  party,  and  did  not  belong  to  the 
vendoi;  and  that  the  note  does  not  belong  to  the  plaintift  but  to  tbe 
vendor. 

The  defendant  propounded  Interrogatories  to  the  pl^ntit^  who  is  a 
resident  of  Alabama,  which  were  ordered  to  be  answered.  In  laeuing 
the  oommlssion  to  take  dicse  answers  the  clerkaddressed  It  to  any  judge 
or  Justice  of  the  peace  ot  the  State  of  Louisiana,  instead  of  Alabama. 
The  Interrogatories  were  answered  and  sworn  to  before  a  magistrate  in 
the  State  of  Alabama,  and  were  filed  in  the  derk'a  office  several  months 
before  the  trial. 

On  the  trial,  the  det^idant  moved  to  take  the  interrogatories  as  con- 
fessed, or  to  dismiss  the  suit.  The  motion  was  properly  refused.  The 
plamtifF  had  honestly  and  categorically  answered  the  interrogatories, 
and  the  objection  ui^d  to  their  reception  in  evidence  was  purely  tech- 
nical. In  depriving  the  plaintiff  the  use  of  the  answers,  the  judge  aguo 
did  all  that  justice  or  the  strictest  rules  of  practice  would  exact 

The  evidence  shows  that  the  plaintiff  acquired  the  notes  before  ma- 
turity, consequently  the  equities  between  the  original  parties,  if  any 
exist,  can  not  be  pleaded  in  this  suit  against  the  note,  but  the  mortgage 
is  not  iKgotiabte,  and  as  to  that  the  equJtiee  may  be  pleaded.  But  the 
evidence  shows  that  defendant  has  been  in  the  peaceable  and  undisturbed 
posaeesion  of  the  land  since  1871,  the  date  of  hb  purchase,  and  that  he 
is  not  even  threatened  with  eviction. 

It  is  therefore  ordered  that  the  judgment  of  the  court  a  qiui  be  af- 
firmed with  costs  of  appeal. 


Waixino's  Heibs  vs.  Joseph  Howell's  Suocession. 

Counael  for  the  Buoceeelon  o(  Josaph  Howell,  who  was  the  Borety  ol  Cain.  iidininiB- 
trator  of  the  BUoeesBion  of  Jhiohh  WallinB.  whoso  holrs  are  the  plalntifft  in  this 
case  to  reoover  a  oertaln  sum,  the  amount  ot  a  judKioeDt  obtxined  by  them  SKaiost 
the  aaeoeesion  of  Caia.  the  eaid  admlnlntrator.  whose  snci:«B8ion  they  allege  to 
have  proaoouted  to  inaolvenfy  without  aTOll.  ohjeds  to  this  Bolt  as  belnit  pmna- 
ture.  because,  e-moae  other  reaaoaa.  the  iudKmeut  asainst  the  sucoeseion  ot 
Coin,  the  principal  OQ  the  bond  sued  on,  was  rendered  by  the  parish  oonil. 
which  was  wlthoat  jnrlsdlctlon  of  the  amount. 

The  above-mentioned  exception  la  well  taken.  Under  the  conatltatlon  the  pariah 
court  was  without  jnrladlctlon  ot  the  ault  asalDBt  the  aucoession  of  Cain,  the 
prlnolpal  on  the  bond,  the  amount  claimed  in  aald  Bait  and  [or  whicbjadsment 
was  rendered  being  over  two  thoasand  dollars.  The  jndsment  ia  aeabsolule 
nullity,  and  plalntitls  have  not  therefore  taken  all  necessary  steps  aealnst  the 
priQOlpal  before  snlns  the  surety. 
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Vallliis's  Helis  vs.  Howell's  SaoDaBslon. 


ACTEATi  trom  the  Teoth  Judidal  DIstilct  Court,  parfeh  ol  Caddo. 
Loottey,  J.  A.  S.  Lemaee,  William  X  Seay,  and  J,  3.  Slatterly,  lor 
{dBlDtUb  and  appeUants.    A.M.V.  ^cks,  for  defenduit  and  appellee, 

HowBLi^  J,  FlaJntUb,  "inimtng  to  be  the  sole  hein  of  James  Walling', 
Jr.,  deceased,  brought  this  Bult  against  the  suooeseioii  of  Joeeph  Howell, 
deceased,  who  was  the  surety  ot  8.  H.  Cain,  administrator  of  the  8UC- 
ceaaion  of  aaid  James  Walling,  Jr.,  to  reooTer  the  simi  of  $2229  07,  tiie 
unount  of  a  judgment  obtained  by  them  ag^nst  the  sucoesalon  ot  Gain, 
the  admioistrator,  whose  succession  they  allege  they  have  proeecnted  to 
Inablvency  wilitout  avalL 

The  defendant  excepted  that  the  suit  is  premature,  beoause,  among 
other  reaeonB,  the  Judgment  against  the  suooeeslon  of  Cain,  the  prlnoi- 
pal  on  the  bond  sued  on,  was  rendered  by  the  parish  oourt,  which  was 
without  jurisdiction  as  to  the  amount. 

The  exoeptionis  were  referred  to  the  merits  without  prejudice;  an  an- 
swer was  filed  setting  up  various  defenses,  among  them  the  prescription 
ot  one,  three,  five,  ten,  and  twenty  years.  The  prescription  of  ten  yeais 
was  sustained,  and  plalntlfb  appeal. 

We  think  the  above  exception  was  well  taken.  Under  the  constitution 
the  pariah  court  was  without  jurisdiction  of  the  suit  against  the  sucoes- 
don  of  Cain,  the  principal  on  the  bond,  the  amount  claimed  in  said  suit, 
and  for  which  judgment  was  rendered,  being  (2229  07.  The  judgment  is 
an  absolute  nullity,  and  plaintifls  have  not,  therefore,  taken  all  necessary 
Bteps  against  the  principal  before  suing  the  surety.  Their  action  is  pre- 
mature. 

It  is  therefore  ordered  that  the  jndgment  in  favor  of  defendant  be  af- 
firmed without  prejudice,  and  with  costs. 

Rehearing  refused. 


No.  614. 
JOHS  W,  Willis  vs.  S.  L.  Elau,  Aduikistbatob,  add  Wh.  H.  McVaz, 


Tbo  defsnduit  has  asalgned  as  error  ou  the  faoe  of  the  paoers  that  tho  judipiieitt 
was  rendered  out  ol  term-time  and  ie  therefore  null.  Bo  rolisB  on  seotton  aoiT, 
B.  S.,  whloh  atithorizee  the  carlBh  jad^ee  to  adjourn  their  courta  tor  one  week 
or  &  leaatlme,  and  bo  oonMnda  that  tho  judno  a  ouo  erred  In  adjouminK  hla 
oonrt  from  the  third  to  the  fourth  Mondar  after  he  had  prevIouBlr  adjourned  it 
from  the  seoond  to  the  third  Hondar.  This  oourt  can  not  concur  In  thia  tI ew  ol 
the  law.  The  law  limits  the  time  durlux  which  an  adjoornmoQt  may  tie  made, 
but  it  does  not  prohibit  Uie  judse  Iiom  adioumlnK  his  court  more  than  onoe  at 
tha  same  term. 
61 
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Willis  VB.  Elun  and  Sheriff. 


It  Is  a  mistake  to  eappose  that  the  buftIvIdr  apouae  beoornea  the  heir  ot  the  de- 
OMted  husband  or  Wife  aod  la  seized  o(  his  or  her  property  by  the  mere  opeia- 
tlOQ  ot  the  Uw. 

Article  MV  of  the  CItU  Code  declares  that  natural  children  and  theenrviTiiuchDabaiid 
or  wife,  belnti  put  into  ptaaessloD  ot  tho  estate  left  to  them,  ore  not  cxinsldered 
as  havinx  suooeeded  to  the  deceased  Trom  the  Instant  ot  bis  death;  but  they  do 
not  the  less  transmit  their  rlKtat«  to  their  heiis,  11  they  die  beTore  havliiK  made 
their  demand  to  be  put  iuto  possession.  The  reasoa  is  that  this  sort  ot  helra 
haylnironly  arlKht  ol  action  toeauselhemselyee  tobe  put  In  posaeaelon  of  suc- 
cessions thuB  faltlns  to  them,  this  risht  and  tbls  aetlon  form  a  part  of  their 
BucoesaloD,  which  they  trans Cer  to  their  heire. 

Tbe  defendant's  claim  tor  damaices  In  ooaaequetioe  of  this  ault,  whleh  was.  amonc 
other  thlnse.  to  have  the  admlalatrator  dlamlased  for  maladmlDlatratlon  and 
prayiuB  for  an  injunction  to  prevent  the  ssle  of  property  advertised  under  an 
order  of  court,  can  not  be  Kranted.  Thla  Is  not  an  injunction  to  restrain  the 
eieontlon  of  a  money  judtrment.  and  Is  not  Bovernedby  the  aots'of  1831  andlSl 
Tbe  remedy  Is  by  a  suit  on  the  injunction  bond,  whicb  rigbt  la  hereby  reserrod. 

APPEAIj  rrom  the  Pairieh  Court,  parish  ot  Franklin.  Brice,  3.  Mor- 
rUion  &  Farmer,  for  plaintiff  and  appellee.  Charles  J.  Boatner,  (or 
defendant  and  appellant 

LttoELtNG,  C.  J.  The  petition  In  this  case  la  very  lengthy,  not  per- 
spicuous, and  somewhat  contradictory.  In  his  brief,  the  plaintiff  says 
that  he  suee  as  the  owner  of  the  interest  of  two  of  the  heirs  of  Elizabeth 
"Wansley,  to  have  her  heirs  declared  to  be  the  owners  of  the  estate  of  H. 
B.  Herring,  her  former  husband,  who,  tt  is  alleged,  died  without  other 
heirs,  and  to  be  put  in  possession  of  said  estate,  to  have  the  administra- 
tor removed  for  maladministration,  and  for  an  iDJunctlon  to  prevent  the 
sale  of  property  advertised  under  an  order  ot  court. 

The  answer  denies  the  interest  of  Willis  in  the  matter  or  his  right  to 
bring  this  suit,  and  he  prays  that  the  injunction  may  be  dissolved  with 
damages. 

The  defendant  has  assigned  as  error  on  the  face  of  the  papers  that 
the  judgment  was  rendered  out  of  term-time  and  is  therefore  mill.  He 
relies  on  section  2017  of  the  Revised  Statutes,  which  authorizes  the  par- 
ish judges  to  adjourn  their  courts  for  one  week  or  a  less  time,  and  be 
^^ontends  that  the  judge  a  quo  erred  in  adjourning  bJs  court  from  the 
third  to  the  fourth  Monday,  after  he  had  previously  adjourned  it  from 
the  second  to  the  third  Monday.  We  can  not  concur  in  this  view  of  the 
law.  The  law  limlte  the  time  during  which  on  adjournment  may  be 
made,  but  It  does  not  prohibit  the  judge  from  adjourning  his  court 
oftener  than  once  at  the  same  term. 

The  record  shows  that  the  estate  of  H.  R  Herring  was  opened  and 
administered  upon  by  his  widow,  who  aft«rward  married  Wansley,  and 
died  without  closing  the  administtaUoD.  That  S.  L.  Elam  was  then  ap- 
pointed administrator  of  the  estate  of  Herring,  and  that  he  duly  quali- 
fied as  such.  It  further  appears  that  Mrs.  Wansley  left  no  children  or 
nacendanto,  but  collateral  heirs,  some  of  whom  are  minors;  that  3.  W. 
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Willis  VB.  Blftm  and  SharUT. 


Vlllla,  tiie  plt^ntlC^  purchased  the  right  and  Interest  of  two  of  the  heirs 
of  Mrs.  Wansley  In  fuid  to  her  suoceesion,  which  Is  under  administration, 
and  that  Willis  has  accepted  the  succession  with  benefit  of  inventory. 
There  is  no  proof  of  maladministration  on  the  part  of  the  administea- 
tor  In  Uiis  record.  The  aUegations  of  the  petitioner  show  that  the 
estate  of  Herring  is  indebted  to  the  estate  of  Wansley,  which  is  beisg 
administered  by  her  surriviiig  husbaad;  and  the  record  shows  that  she 
had  not  accepted  the  succession  of  Herring  or  demanded  to  be  put  Into 
possession  thereof,  when  she  died. 

It  Is  a  mistalce  to  suppose  the  surriving  spouse  becomes  the  hdr  of 
the  deceased  husband  or  wife,  and  is  seized  of  his  property,  by  the  mere 
operation  of  the  law. 

Article  919  of  the  Civil  Code  declares  that  "  natural  children  and  the 
surviving  husbaad  or  wife  being  put  into  possession  of  the  estate  left  to 
them,  are  not  considered  as  having  succeeded  to  the  deceased  from  the 
iostant  of  his  death;  but  they  do  not  the  less  transmit  their  ri^ts  to 
their  heirs,  if  they  die  before  having  made  their  demand  to  be  put  into 
possession.  The  reason  is,  that  this  sort  of  heirs  having  only  a  right  of 
aoUon  to  cause  themselves  to  be  put  iato  possession  of  successions  Uius 
falling  to  them,  this  right  and  this  actiou  form  a  part  of  their  euccessloo, 
which  they  transmit  to  their  heirs." 

There  being  debts,  and  a  part  of  the  heirs  being  minors,  who  could 
only  accept  with  benefit  of  inventory,  and  some  of  the  heirs  of  age 
having  accepted  with  benefit  of  inventory,  there  existed  a  necessity  for 
an  administration.  C.  C.  1041.  The  rights  of  the  plaiutiff,  as  purchaser 
of  the  interests  of  two  of  the  heirs  of  Mrs.  Wansley,  whatever  they 
may  be,  will  attach  to  the  residuum  of  the  estates  of  H.  B.  Herring  and 
of  Hra.  Wansley,  after  paying  debts  and  law  charges.  The  defendant 
has  asked  for  damages  resulting  from  this  suit. 

This  is  not  an  injunction  to  restrain  the  execution  of  a  money  judg- 
ment, and  is  not  governed  by  the  acts  of  1831  and  1833.  The  remedy  is 
by  a  suit  on  the  injunction  bond,  which  right  is  hereby  reserved  to  de- 
fendant 

It  is  therefore  ordered  and  adjudged  that  the  judgment  of  the  lower 
court  be  reversed  and  annulled,  and  that  there  be  judgment  rejecting 
the  plaintifTs  demand  and  dissolving  the  Injunction,  with  costs  of  both 
courts. 

Behearing  refused. 
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DaWe  n.  Purlslt  ot  OaldwelL 


Itt  L  Datib  T8.  Pasish  of  Oaldwbli. 

Fl&IntllTB  demand  U  baaed  upon  an  ordlnanoe  ol  the  polloe  inry.  adopted  KaMh  i. 
UTS,  appropriatltix  aoertala  sum  ot  moneT  to  be  oald  to  irfaintiB  for  olalms. 
varrantH.  etc.  The  defense  Is  that  said  ordlnauoe  did  not  areata  any  lecal  otdi- 
catlon,  because  jnrlee  are  pitrhlbltedtromoontraotliiK  debts  wltlioiit  fully  pro- 
vldJnK  Id  the  ordlnonoe  oreatlOK  them  the  meane  of  t>ar]ii£  the  priitelMJ  aod 
iDtereat  ot  the  debts  so  oontraoted.  whioh  was  not  done  lb  the  ordluaiuM  In- 
voked, aod  there  was  ao  money  In  the  treaaary-  The  defendant  tuither  asserta 
that  the  police  jary  was  without  any  power  to  laane  and  put  In  aireiilatlon  indi 
warrants  and  iustrumenta  as  plaintUt  pretends  to  hold  and  to  make  defendaot 
reaponsible  lor. 

The  ordlnanos  above  mentioned  doea  not  seem  to  eome  within  the  mle  Invoked  by 
the  detendant.  as  It  did  not  create  a  debt,  but  merely  reooRnlzed  ezlstlnz  obli- 
gations, which,  under  the  evldenoe  in  this  case,  were  created  by  law  In  tavor  ol 
the  parties  originally  holding  them. 

The  doctrine  aunounoed  In  the  oaae  ot  Sterllns  vs.  Weet  Felldana.  M  An.  Ii>.  and  In 
F1b«|[  vs.  St.  Charlee.  :17  An.  3l>.  can  not  be  Invoked  in  this  salt,  beosuse  it  IB  not. 
as  to  this  part  ot  the  demand,  brought  on  the  iustrumenta  oondemned  Id  said 
CAMS,  but  on  thle  ordinance,  and  thla  oourt  thinka  It  Is  within  the  power  ot  tlie 
police  jury  to  acknowledge  and' order  the  payment  ot  such  olalma  aa  theevldenM 
BhowB  those  to  be  and  which  are  authorized  by  law— the  tees  of  certain  ollleers, 
wltnessee.  etc.— the  amount  ot  which  is  flzed  by  law. 

APPEAL  from  the  Twelfth  Judicial  District  Court,  parish  ot  Galdw^ 
Taliaferro,  J.  T.  aJWereditft,  lor  plaintiff  and  appellee.  J.  T.  StroUier, 
Dlatrict  Attorney  pro  tern.,  for  defendant  and  appellant. 

Howell,  J.  The  defendant  has  appealed  from  a  judgment  against  it 
for  flfteen  hvmdred  dollars  and  interest,  and  ordering  the  proper  officers 
to  assess  and  collect  a  tax  sufBdent  to  pay  the  same. 

The  suit  is  based  on  tho  allegatdons  that  plaintiff  was  the  holder  uid 
owner  of  fifteen  hundred  doUais  of  parish  paper  issued,  examined,  ap- 
proved, and  allowed  by  the  police  jury,  signed  by  the  presld«it  thereof 
and  registered  by  the  treasurer  according  to  law  and  the  ordinances  of 
the  police  Jury;  that  said  paper  was  issued  for  a  lawful  ooncdderatloD, 
and  consisted  In  clUma  for  services  rendered  to  the  parish,  sudi  ae  jury 
olalma,  witness  claims  in  criminal  casee,  police  jury  warrants  tor  pw  diem 
of  members  of  the  police  jury,  jury  certificates  of  grand  and  petty  jurors, 
claims  and  warrants  in  favor  of  the  jailor  for  feeding  prisoners,  claims 
allowed  plaintitC  as  salary  as  parish  treasurer  for  1875,  claim  of  T.  J. 
Broadway,  sheriff  tor  per  dienj  and  services  in  attendance  on  the  parish 
and  district  courts,  and  the  Judge's  warrant  tor  the  same  and  for  various 
other  Buch  like  legal  services,  all  amounting  to  fifteen  hundred  dollais; 
that  on  the  seventh  ot  March,  1876,  the  police  jury  passed  an  ordinance 
allowing  plaintiff  8719  of  s^d  sum  (the  evidences  ot  all  having  been  de- 
atroyed  by  fire),  and  remitting  plaintiff  to  the  courts  tor  the  balance  of 
bis  claim;  that  he  has  demanded  payment  and  recdved  the  reply  that 
there  are  no  funds. 
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The  answer  sets  up  the  general  denial;  admila  the  paaeage  ol  the  ordi- 
nance No.  18,  appropriating  f719  to  plaintiff  for  olalms,  Trarrante,  eta., 
«ald  to  have  been  destroyed  by  fire  on  the  eleventh  of  February,  1876, 
bat  denies  that  said  ordinanoe  created  any  legal  obligation,  because 
poUoe  Juries  are  prohibited  from  oontracdng  debts  without  fully  ptovld- 
iDg  in  the  ordinanoe  creating  them  the  means  of  paying  the  ptindpal  and 
interest  of  the  debts  so  contracted,  whioh  was  not  done  in  the  ordinance 
Invoked,  and  there  was  then  no  money  In  the  treasury;  denies  that 
plaintiff  ever  had  any  claims,  warrants,  etc,  destroyed  by  fire,  and  U  he 
had,  the  parish  Is  not  liable  therefor,  I>ecauQe  the  parish  was  without 
power  to  issue  and  put  In  drculatlon  such  instruments;  and  denies  re- 
sponidbill^  tor  Judicial  claims  signed  by  the  jndge  and  clerk,  because  it 
is  delegating  poweis  to  s^d  officers  not  conferred  by  the  constitution. 

Oidioaace  No.  18  is  as  follows: 
"'  Aq  ordinance  to  pay  L  L  Davis  the  amount  of  his  salary  as  parish 
treasurer  tor  the  year  187B,  and  to  pay  him  for  claims  and  warrants 
destroyed  by  Are  on  the  eleventh  ol  February,  1876. 

"  Be  It  ordained  by  the  police  Jury  of  the  parish  of  Caldwell:  That  the 
«um  of  three  hundred  dollars  be  appropriated  to  pay  L  L  Davis  his  sal- 
ary of  parish  treasurer  for  the  year  187Ei,  and  the  sum  of  tour  hundred 
«nd  nineteen  dollars  and  seventy  cents  be  appropriated  to  pay  said  Davis 
tor  warrants  Nos.  517,  596,  599,  349,  612,  597,  468,  510,  511,  and  545,  de- 
■stroyed  by  fire  on  February  11,1876;  provided  said  Davis  execute  his 
bond  Id  favor  of  the  parish  tor  the  sum  of  seven  fiuDdred  and  twen^ 
dollars,  with  two  good  securities,  said  bond  to  last  two  years.  That  this 
ordinance  take  eftect  from  and  after  its  passage."  Adopted  March  7, 
1876. 

It  seems  to  us  ttiat  this  ordinance  does  not  come  within  the  rule  in- 
voked by  the  defendant,  as  It  did  not  create  a  debt,  but  merely  recognized 
existing  obligations,  which,  under  the  evidence  in  the  case,  were  created 
by  law  In  favor  of  the  parties  originally  holding  them.  Nor  can  the  doc- 
trine announced  in  the  oases  of  Sterling  vs.  West  Feliciana,  26  An.  59, 
and  Flagg  vs.  St,  Charles,  27  An.  319,  be  property  Invoked  in  this,  as  this 
salt  is  not,  aa  to  this  part  of  the  demand,  brought  on  the  Instruments 
oondemned  in  said  cases,  but  OQ  this  ordinance,  and  we  think  it  Is  within 
the  power  of  the  police  Jury  to  acknowledge  and  order  the  payment  of 
«uch  dalms  as  the  evidence  shows  these  to  be,  and  which  are  authorized 
by  law,  the  fees  of  certain  officers,  witnesses,  etc,  the  amount  of  which 
Is  fixed  by  law. 

As  to  the  sum  acknowledged  by  this  ordinance,  we  think  the  judgment, 
under  the  evid^ice,  la  correct.  But  the  allegations  and  evidence  as  to 
the  other  portion  of  plaintlfTs  d^nand  are  too  vague  and  Indefinite  to 
authorize  a  judgmoit 
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It  fe  therefore  ordered  that  the  judgment  In  favor  of  plahttitT  be  re- 
duced from  fifteen  hundred  dollars  to  $719  70,  with  five  per  cent  interest 
'  from  the  eighth  of  March,  1876,  and  costfi;  that  the  balance  of  plaintUTft 
demand  be  dlsnuased  as  of  nonsuit,  and  thataa  thus  amended  the  Judg- 
ment be  aflSnned;  plaintiff  to  pay  costs  of  appeaL 


JoHH  F,  Phifeb  ye.  J.  D.  Maxwell.    Jaues  Campbell,  Intebtesor. 

The  qnestloQ  Is.  whether  a  draft  (tlven  In  cayment  of  rent  and  aabeeQueatlT  Icet 
and  not  paid  was  In  any  sense  a  Dovation  ut  the  debt  due  tor  rent  It  moBt  be 
aoBwered  in  the  neeatUs.  The  rei^elpt  states  tn  express  terms  that  the  draft 
would  dlBcharge  the  debt  onlv  when  paid.  It  was  not  paid.  This  was  not  tfaa 
substitution  of  a  new  debt  tor  an  old :  it  was  nothing  more  than  ao  order  on  a 
third  partr  to  pay  the  debt  ot  the  debtor.  The  order,  havins  Qot  been  gatiatled. 
left  the  debt  as  It  was  betore  the  order  was  |[lvea. 

The  plaintiff  was  tberelore  entitled  to  hlB  writ  and  to  the  prlvlleffe  upon  the  prop- 
erty which  he  caused  Co  be  eeised.  A.b  to  tbe  Intervenor  claiminK  to  be  paid  tor 
Buppllea  [omtsbed  lor  ratsinK  the  ootton  selced,  he  only  appeared  to  aesert  his 
rlshte  after  tbe  property  bad  been  tionded.   It  won  too  late. 

APPEAL  from  the  Fourteenth  Judicial  District  Court,  parish  of  More- 
house. Say,  J,  Todd  ifiBrfgfiaTn,  for  plaintifT  and  appellee.  NaeUm 
&  SaU,  for  the  defendant  and  for  the  intervenor,  appellants. 

MoBOAS,  J,  PlaintfET  leased  a  plantation  to  the  defendant  In  pay- 
■  ment  of  the  rent  thereof  he  gave  a  draft  on  Wyche  &  Moigon,  of  New 
Orleans,  which  draft  was  accepted  by  them.  The  receipt  which  his 
agents  gave  tor  tbe  draft  redtes  that  when  paid  the  rent  was  to  be  eatlB- 
fled  thereby.  The  draft  was  lost.  Another  draft  was  given  in  lieu 
thereof,  which  draft  Wyche  &  Morgan  refused  to  accept  unless  a  bond  of 
indemnity  was  given  them  that  the  first  draft  would  not  be  presented  to 
them.  This  was  refused,  and  the  draft  was  returned  to  defendant  The 
first  draft  has  never  been  p^d. 

Plaintiff  then  sequestered  certain  cotton  belonging  to  the  defendant, 
andclidmsaprlvilege  thereon  for  the  payment  ot  the  rent  due  him.  The 
property  sequestered  was  bonded.  Subsequent  to  the  bonding  thereof 
Campbell  intervened,  aodj  claimed  a  privilege  for  having  furnished  tbe 
supplies  necessary  to  raising  the  cotton. 

The  defendant  contends  that  the  draft  on  Wyche  &  Morgan,  which  was 
accepted,  discharged  the  rent,  and  that,  as  the  same  was  never  presented 
to  them  for  payment,  and  never  protested,  pl^ntiff,  by  his  own  ne^- 
gence,  has  discharged  the  defendant. 
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There  Is  no  question  here  as  to  the  reepoiiBibility  of  Wyche  &  Morgan 
upon  their  accepted  draft.  The  matter  for  us  to  datermine  is,  irhether 
the  draft  was  in  any  sense  a  novation  of  the  debt  due  for  rent  We 
thinlt  it  was  not.  The  recseipt  states,  in  terms,  that  it  was  only  to  dia- 
change  the  ddat  wheti  paid.  It  was  never  paid.  This  was  not  the  substi- 
tution of  a  new  debt  for  an  old;  it  was  nothing  more  than  an  order  on  a 
third  party  to  pay  the  debt  of  the  debtor.  The  order  not  liaving  been 
paid  left  the  debt  as  it  was  before  the  order  was  given.  The  plaintiff  was 
entitled  to  his  writ  and  the  privilege  upon  the  property  wliich  he  caused 
to  be  seized.  As  to  the  intervener,  he  only  appeared  to  assert  his  rights 
after  the  property  had  been  bonded.    This  was  too  late. 

On  the  merits,  as  to  the  amount  clamed,  we  think  the  judgment  of  the 
district  judge  did  justice  between  the  parties. 

Judgment  affirmed. 
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No.  6921. 
laiDOBE  Newiun  &  Bbo.  vb.  M.  Suiumui  &  Oo.  kt  al. 

A  ohMk  fs  almiTB  snpDoeed  to  be  drawn  BtralQBtlundB.nndBnroaereaQeated  to  In- 
done  It  w  surety  must  show  Uiat  It  Is  to  be  uaed  dlffOrentlr  Irom  Its  nsnal  pnr* 
IKiae,  and  >lso  show  olearly  tfaat  some  spMlOed  limit  was  flxed  to  bis  liobllttr. 
NoDtherobjeotoouldbelmairlnedlor  reaolrlDKSBuretT  on  a  obeck  than  tbst  It 
■honld  b«  held  for  a  time,  or  until  (and«  should  be  provided. 

In  this  ooae  platatiOs  loaned  Kantman  A  Co.  a  Bum  of  moner  on  the  oheiA  of  the 
latter,  with  Well  as  surety,  tot  a  time  not  fixed,  and  there  was  "  no  prolotunUoii 
ol  the  terms  oraated  to  the  prlnotnal  debtor  without  the  asBeEit  of  the  aaretr," 
aa  urred  In  the  defense.  Henoe  the  surety  has  not  been  released  or  diaohaned 
from  the  liability  assumed  by  htm. 

APPEAL  from  the  Sixth  Dlfitriot  Court,  pariBh  of  Orleans.    Saucier,  J. 
Cotton  £  Levy,  tor  plalntlfb  and  appellees.    Mngleton  &  Browne,  tat 
Wdl,  surety,  defendant  and  appellant. 

HowKLL,  J.  Defendants  are  sued  in  solido  on  a  check  drawn  by  H. 
Kaufman  &  Co.  In  favor  of  pl^ntlfb  and  on  which  Heyer  Well  became 
surety.    The  defense  by  Well,  who  Is  the  only  appellant,  la  that  plaintUb 
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are  guilty  of  laches  in  not  preeentlng  said  dieck  within  a  reasonable 
time,  by  which  he  Is  released  from  UabiUty. 

The  material  facts,  are  that  a  member  of  the  Ann  of  U.  Kaiifmim  £ 
Go.  wished  to  borrow  a  sum  of  money  from  plalntUfe  and  give  their  check 
for  the  amount  in  favor  of  and  to  be  held  by  plaintifls  for  axi  indefinite 
time,  and  for  which  they  were  to  receive  seventy-flve  c^itB  per  day. 
Flaintlfb  refused  to  take  the  check  without  a  good  Indoisement.  The 
party  ssked  If  defendant,  Weil,  would  be  satisfactory,  and  pl^ntitb  an- 
swered in  the  afKrmative.  In  a  short  time  the  check  wae  presented  and 
accepted  with  Well's  name  as  surety  on  it  This  occurred  earty  in  the 
morning ;  Newman  says  about  ten  o'clock,  and  Weil  aaya  nine  o'dock. 

The  testimony  of  one  of  the  plaintiff  and  the  defendant  Weil  is  con- 
tradictory as  to  what  subsequently  occurred  In  regard  to  the  promise  ol 
the  latter  to  pay  the  cheo^,  and  we  are  left  to  determine  the  liability  ot 
the  surety  from  the  whole  evidence,  the  circumataaces,  and  legal  pro- 
sumptions. 

We  attach  but  little  Importance  to  the  ditTerence  of  an  hour  in  the 
time  at  which  the  transaction  occurred.  "  A  check  is  always  supposed 
to  be  drawn  against  funds,"  and  any  one  requested  to  indorse  It  as 
surety  must  luiow  it  is  to  be  used  differently  from  its  usual  purpose,  and 
should  show  clearly  that  some  epeci&ed  limit  was  fixed  to  his  liability. 
No  other  object  could  well  be  imagined  for  requiring  a  surety  on  a  check 
than  that  it  should  be  held  for  a  time,  or  until  the  funds  should  be  pro- 
vided. In  this  case,  we  think  the  testimony  of  Newman  is  supported  by 
the  circuDistAnces  and  presumptions,  and  that  plajntifEs  loaned  KaufDian 
&  Co.  a  sum  of  money  on  the  check  ot  the  latter  with  Weil  as  surety  tor 
a  time  not  fixed,  and  that  there  was  no  "prolongation  of  the  terms 
granted  to  the  principal  debtor  without  the  assent  of  the  surety,"  as 
urged  in  defense,  and  hence  the  surety  has  not  been  released  or  dis- 
charged from  the  liability  assumed  by  him, 
-     Judgment  affirmed. 


HonaAD,  J.,  dwaenting.    I  think  the  defendant  is  not  bound. 
When  he  indorsed  the  check  in  question  I  think  he  only  guaranleed 
that,  at  the  time  of  Its  date,  the  drawer  thereof  had  the  amonnt  of  nmey 
which  it  called  for  In  the  bank  upon  which  It  was  drawn.     I  do  not  see 

.  how  it  can  be  distinguished  from  any  other  check.  I  qnd«stand  the 
law  to  be  that,  to  make  the  Indorser  of  a  cheek  liable  it  must  be  pre- 
sented within  a  reasonable  time.    Here  plaintUt  kept  the  check  In  his 

.  poeseeidon  for  several  weeks  without  the  knowledge  of  the  d^endont 
He  was,  I  think,  justified  in  believing  that  the  dieck  had  beoi  praeoted 

.  and  paid.    His  right  In  this  regard,  I  think,  is  made  apparent  traca  the 
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fact  that  the  record  discloses  that,  betwe^i  the  date  of  the  check  and 
the  time  it  was  presented,  the  drawer  had  sufQci^it  fvinde  in  bank  to  pay 


Leokabd,  J.,  dissenting.    I  can  not  coincide  with  the  views  ol  the  ma- 
JoriQr  oI  the  court  in  this  caee. 
The  obligation  upon  which  plaiutifCe  sue  Is  as  follows: 

"New  Obleaks,  August  10, 1ST3. 
"Citizens'  Bank  ol  Louisiana,  pay  to  the  order  of  I.  Newman  & 
Brother  seven  hundred  doUara.  H.  KAUFMAN  &  00." 

Upon  the  back  of  the  check  appeara  the  name  of  "  Meyer  W^,"  one 
.  of  the  defendants  in  thlfi  suit 

It  is  agreed  by  counsel  upon  both  aides  that  the  obligation  of  Weil  is 
.  that  of  a  surety.  But  what  Is  the  extent  of  this  contract  of  Buretyshlp  ? 
Leaving  out  of  view  the  testimony  of  Newman,  plaintiff,  and  Weil,  de- 
fendant, in  which  they  directly  contradict  each  other,  we  have  no  evi- 
dence upon  the  point  in  question,  except  the  instrument  itself.  By  its 
terms  alone,  therefore,  must  the  obligation  of  the  surety  be  tested. 

A  check  is  defined  by  Pareons  to  be  "  a  brief  draft  or  order  on  a  bank 
or  banking-houae,  directing  it  to  pay  a  certain  sum  of  money."  BUts  and 
Notes,  vol  il,  p.  57.  "  They  are  seldom  made  or  rightfully  used  for  cir- 
culation." Therefore,  be  adds, "  in  regard  to  their  preeeotation  for  pay- 
m«)t,  a  few  days  delay  woiUd  charge  the  holder  with  negligence."  Ih. 
p.  79.  "  With  respect  to  a  check  on  a  banker,"  says  Chitty,  "  it  6  now 
settled  tliat  it  sufBces  to  present  it  for  payment  to  the  banker  at  any 
time  during  banking  hours  on  the  day  alter  It  is  received,  and  that  no 
laches  can  be  imputed  to  the  holder  In  not  presenting  It  for  payment 
early  In  the  morning  of  the  second  day."  Chitty  on  Klls,  p.  3B5.  "A 
banker's  check,"  says  Greenleaf,  "ojay  be  presented  on  the  next  day 
after  its  date;  this  being  considered  a  reasonable  time."  Evidence,  vol. 
11.  section  179.  See,  also,  Byles  on  Bills,  p.  123.  Without  inaistjng  upon 
BO  Stringent  a  rule,  it  is  certain  that  checks  must  be  presented  for  pay- 
ment within  a  short  time,  say  a  few  days  at  most,  after  they  have  been 
drawn, 

'  In  the  leading  case  of  Down  vs.  Hailing,  Eng.  Com.  Law  Beporta,  vol.  x. 
Halroyd,  justice,  said:  "  A  check  is  payable  immediately,  and  the  holder 
of  It  ke^)s  it  at  hia  peril.  Now,  in  this  case,  the  check  had  been  due  five 
days  at  the  time  it  was  taken  by  the  defendants.  That  was  a  circum- 
.  stance  that  ought  to  have  excited  their  suspicion.  I  think  that  when 
the  defendants  took  the  check,  more  than  a  reasonable  time  for  preaent- 
ing  it  for  payment  had  elapsed." 
The  contract  of  the  surety,  Weil,  In  the  case  at  bar  was,  that  he  would 
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pay  the  amount  of  the  ohe<dc  to  the  ho!dn  hi  oase  It  shohld  be  dtah<m- 
ored  upon  presentation,  and  hla  principal  should  foQ  to  iflsobarge  tlis 
debt  that  would  be  fixed  by  the  protest  The  law  merobant,  bowevar,  de- 
daree  that  tbie  preaentation  for  payment  must  take  place  witfain  a  rea- 
sonable time.  The  obligation  of  the  surety,  therefore,  rednoes  itself  to 
that  of  paying  the  amount  of  the  check  to  the  holder.  In  cose  the  bank 
should  taO  to  pay  upon  being  duly  requested  to  do  so  irithln  a  tew  days 
of  the  date  of  the  contract  The  implied  obllgaUon  of  the  holder  of  the 
check  is,  that  he  will  use  all  reasonable  dillgecoe  to  ooDect  the  amoont 
of  the  check  from  the  bank.  It  he  neglects  to  do  tbSa,  he  can  no  longer 
look  to  the  surety,  because  he  has  himself  failed  to  cany  out  the  teims 
of  the  contract  The  check  of  Kanfman  was  not  presented  until  No> 
Tember  18, 1873,  three  months  after  It  was  drawn.  Can  It  be  reasonatdy 
supposed,  in  ^e  aixeaioe  of  any  testimony  to  that  effect,  that  Well  ever 
lnt«ided,  when  he  became  surety  upon  the  check,  to  remain  aunty  tor 
any  such  length  of  time  ?  One  ml^^t  very  well  believe,  in  writing  Ms 
name  upon  the  back  of  another's  check,  that  it  would  be  paid  it  pre- 
sented Id  the  ordinary  coutse  of  bnaluese,  or,  if  not  paid,  that  he  oouM 
make  the  money  out  of  his  prindpaL  But  does  It  follow  that  he  would 
agree  to  become  eurety  for  the  debt  of  the  drawer,  ae  repree^ited  by 
the  check,  for  a  term  of  months  or  years  at  the  option  of  the  holdw  of 
the  check  7  His  obligation  was  manifestly  oonditlonal,  but  this  Interpre- 
tation would  make  it  abeoluteand  unconditional, as  though  he  had  bound 
himself  as  surety  upon  a  promissory  note.  I  oondude,  therefore,  that 
Weil  only  bound  himself  as  surety  upon  the  check  sued  on,  with  the  un- 
derstanding that  the  ohedc  was  to  be  presented  within  a  reasonable  time; 
that,  as  It  was  not  preaent«d  for  tbree'months,  matiifestly  an  unreason- 
able time,  the  holda  could  have  do  recourse  against  the  surety  accord- 
ing to  the  terms  of  the  latter's  contract  But  even  assuming  that  WeQ 
became  absolutely  liable  as  surety  for  the  debt  represented  by  the  chedc 
when  he  wrote  his  name  on  the  back  of  that  Instrument,  has  he  not  been 
reeved  by  the  act  of  the  holder,  Newman  ?  Artide  3063  of  the  dvU 
Code  declares  that  "  the  prolongation  of  time  to  the  prindpal  dehtor, 
without  the  consent  of  the  surety,  operates  a  release  of  the  latter."  The 
same  rule  Is  recognized  by  the  general  commercial  law.  "  The  acceptor 
of  a  bill  of  ^change,"  says  Best,  C  J.,  in  I^iUpot  vs.  Briant,  1  Kng.,  717. 
"  is  considered  as  the  prindpal  debtor;  all  the  other  parties  to  the  bill  are 
sureties  that  the  acceptor  sh^  pay  the  bill  it  duly  presented  to  him,  and 
if  he  does  not  then  take  it  up,  that  they,  on  reodvlng  uotioe  of  lbs  Qtm- 
payment,  will  pay  It  to  the  holder.  But  it  the  holder  gives  the  acceptor 
further  time  for  payment,  without  the  consent  of  the  drawer  or  iadorsera, 
he  discharges  thsm  from  all  the  liability  that  they  contracted  by  becom- 
ing parties  to  the  bill."    In  the  present  case  the  prindpal  debtor  was  the 
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dmirar,  Kaufman;  It  follows  that  no  ezteuHion  of  time  oould  be  granted 
to  blm  without  operatliig  the  release  of  tbe  suret?,  WeiL  Now,  although 
It  has  been  u^ed  that  Newman  bad  a  right  to  keep  the  check  for  an  Is- 
d^nite  time,  and  to  present  It  when  he  pleased,  Tet,  it  has  not  been 
shown  that  he  had  a  right,  by  the  express  or  Implied  consent  of  tbe 
Boxttby,  to  bled  hlmseU  not  to  present  the  cheok  at  alL  Tbe  most  that 
can  be  claimed  Is,  that  the  check  represented  a  debt  of  KfV'ifnmn,  due 
and  exigible,  and  that  Well  could  at  any  time,  by  paying  the  debt  to 
Newman,  exact  it  from  his  principal.  It  seems,  however,  that  Newman, 
after  reodvlng  the  check,  bound  himself  not  to  present  it,  nor  to  exact 
tbe  dtibt  from  Kaufman,  for  an  Indefinite  period,  and  that  this  contract 
was  made  for  a  valid  oonalderatloQ.  Here  Is  the  testimony  of  plaintlft 
himself  upon  thia  point: 

QaestlDrk—*'  He  (Well)  agreed  to  pay  you  Interest  on  the  seven  hundred 
dollars  ?"    (This  was  the  amount  represented  by  the  check.) 

Answer — "Tes,  sir." 

Question — "  How  much  7" 

Answer— "Seventy-five  cents  a  day.  He  never  paid  It;  he  agreed  to 
pay  it,  but  never  paid  It" 

QueetioQ— "  Was  that  the  agre^nent  he  made  with  you  at  the  time  he 
got  you  to  take  It  ?" 

Answer — "  Yea,  sir,  it  was." 

Question — "  How  many  days  did  yon  agree  to  hold  it  ?" 

Answer — "  It  was  indefinite." 

Question — "  As  long  as  he  paid  you  eevrnty-flve  cents  a  day  were  you 
to  hold  it  ?" 

Answer—"  Yes,  dr." 

It  will  thus  be  sem  that  Newman  not  only  gave  the  debtor  time  for  the 
payment  of  the  debt  beyond  the  terms  of  the  contract  (for  a  check  Is 
payable  on  demand),  but  actually  bound  himself  not  to  present  it  as  long 
as  the  seventy-five  cents  a  day  were  punctually  paid  by  the  drawer. 
Could  Wdl,  then,  have  paid  the  check  In  the  hands  of  Newman  and  ex- 
acted payment  In  time  from  Kaufman  9  Manlf eetly  not.  He  could  ac- 
quire no  greater  rights  against  bis  principal  than  those  possessed  by  tbe 
Indoiser.  Kftnfmnn  would  stiU  have  the  right  to  pay  the  seventy-five 
oeats  per  day,  and  thus  reserve  the  payment  of  the  debt  for  an  Indefinite 
period  The  surety  might  see  the  properiiy  of  his  prindpal  wasting 
away  before  his  eyes  and  yet  could  take  no  steps  to  secure  bis  liability. 
Is  It  possible  that  one  can  be  held  to  have  boimd  himself  by  such  an 
obligation  who  cdmply  wrote  his  name  upon  tbe  back  of  a  check  as  surety 
tor  its  payment  when  duly  presented  ?  Tbe  obligation  of  the  surety  Is 
not  merely  airicti,  says  tbe  jurisconsult.  It  is  atrlctiseimi  juris,  and  could 
not  be  extended  by  Implication  beyond  tbe  express  tsrms  of  his  oontxaot 
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"And  it  behooTM  the  party  who  seeks  to  render  one  peiBon  liable  tor 
the  d^ts  ot  another,"  said  the  Supreme  Court  of  Louisiana  in  Hasard 
VB.  Lambeth,  3  E,  273, "  to  prove  such  liability  beyond  all  doubt."    His, 
I  think,  baa  not  been  done  in  the  present  caae. 
Beheaiing  refused. 


Mrs.  iNniA  Bboitn  and  HrsBAND  vs.  Jaues  Oabbabd  and  A.  N.  Craiq. 

Factors  and  oommiBsion  merrhantB,  when  eiercislnd  thEir  functions  of  recelvlu 
aelUnii.  taking  their  com  miss  ions,  and  sccountlnK  to  th^lrprlnclpals.  are  aetliig 
in  aflduciarrcapaoltr  within  the  meanias  and  intsndment  o(  the  thlrtr-tblrd 
seotion  of  the  bankrupt  Uw  of  imt,  and  not  rplleved  from  obi iusllona contracted 
In  that  capacity  by  a  discharge  in  baEkmptcy. 

APPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.  Soucier, 
J.  Ltibat  &  Armi,  for  plaintiff  and  appellant.  Billings  £  Hughet, 
for  defendants  and  appellees. 

Leonabd,  J.  The  plaintiff,  a  married  woman,  separate  in  property 
from  her  husband,  sued  the  defendauts  for  the  sum  of  81183  97,  bdng 
the  balance  due  her  from  the  proceeds  of  cotton  shipped  to  the  commis- 
sion house  of  Garrard,  Craig  &  Co.,  of  which  defendants  were  members. 
Oarrard  and  Craig^dmit  the  correctness  of  the  indebtedness,  and  that 
it  arose  in  the  manner  stated  by  the  plaintiff,  but  pleaded  their  dischaige 
in  bankruptcy  as  a  bar  to  plaintifTs  claim. 

The  bankrupt  act  declares  that  no  debt  shall  be  discharged  under  that 
act  which  was  created  by  one  "acting  in  a  fiduciary  capaciQ-."  In  the 
case  of  Banning  vs.  Bleakly  &  Co.,  27  An.,  It  was  decided  that "  factors 
and  commission  merchants  when  exerdsing  their  functions  of  receiriDg, 
selling,  taking  their  commissions,  and  accounting  to  their  principals,  are 
acting  in  a  fiduciary  capacity  within  the  meaning  and  intendment  of  the 
thirty-third  section  of  the  bankrupt  law  of  1867,  and  are  not  relieved 
from  obligations  contracted  in  that  capacity  by  a  discharge  in  bank- 
njptcy." 

This  decision  is  conclusive  of  the  case  before  us. 

It  LB  therefore  ordered,  adjudged,  and  decreed  tliat  the  Judgment  of  tlie 
district  court  be  reversed,  and  that  the  plaintiff,  Mrs.  India  Brown,  re- 
cover of  the  defendants,  James  J.  Garrard  and  Archy  N.Craig,  in  solido, 
the  sum  of  eleven  hundred  and  eighty-three  dollars  and  ninety-fleven 
cents,  with  five  per  cent  iuterest  from  February  6, 1872,  and  costs  ol 
both  courts. 
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Slate  ex  reL  Execnhira  of  Boutte  vs.  Ju6g«  ot  the  Seoond  Dlstrlot  Oonrt 


State  ex  skl.  Exscutobs  or  F.  F.  Boctt£  vs.  Jcdge  of  the  Second  Dis- 

TKICT  COUET,  FAKISH  OF  0BLEAK3. 

It  i«  true  tbat  (he  judice  a  guo  has  the  rlRht  to  detennlne  whether  the  appeal  !■  siu- 
peneive  or  devolatlTe,  but  hla  action  la  subjeot  to  review  by  this  court  in  tbii  , 
form  ot  proceedlnK- 

Tbe  indfcmeDt;  appealed  from  did  not  decree  the  paTmentot  moneT  or  the  dellverr 
ot  spedflc  property,  and  the  bond  la  ample  enoush  to  cover  oiMte.   This  ie  aufS- 

There  beinK  DO  law  taking  this  ease  out  ot  the  asaal  rale,  and  the  amount  iQTolved 
betnsBuDlolent.aBaspenBlveapiiealdoeslle.Bnd  therJKhtto  take  It  eiista  (or 
ten  ditra.  The  sectlona  Stisn  and  S73S.  B.  S„  do  not  declare  that  the  tnllore  to  tur- 
nlsb  bond  as  ordered  shall  work  ipso  faeto  a  removal,  but  eball  autborlse  a  re- 

AFPUCATION  for  a  writ  of  prohibition  agalnat  the  Judge  of  the  Sec- 
ond District  Court,  parish  of  Orleans.  McEnery,  Ellis  d:  Elite,  for 
relators.    Jerome  Meunier,  for  Judge  Tissot,  respondent. 

Howell,  J.  The  relators,  executors  of  the  last  will  of  Francois  F. 
Boutt*^.  allege  that  James  P.  Gulnault,  surety  on  their  bond  as  executors, 
filed  a  petition  in  the  Second  District  Court  praying  to  be  released  as 
snch  surety;  that  after  answer  thereto  and  hearing  the  partiee  judgment 
was  rendered  diachat^jing  aald  surety  from  said  bond;  that,  on  the  third 
day  thereafter,  they  applied  for  and  obtained  a  suBpensive  appeal  from 
s^d  judgment,  and,  on  the  third  day  after  this,  filed  a  bond  for  the 
'  amouDt  Oxed  by  the  judge;  that  subsequently,  on  a  rule  taken  by  said 
Ouiuault,  said  appeal  was  declared  devolutive  only  and  not  suspensive, 
and  they  ask  for  a  writ  ot  prohibition  to  restrain  the  judge  and  said 
Guinault  from  executing  said  judgment  pending  the  appeal,  which  they 
pray  to  be  suspensive. 

The  judge,  through  counsel,  answers  that  he  did  not  exceed  his  juris- 
diction: 

First — Because  the  right  of  deciding  whether  an  appeal  Is  suspensive 
or  devolutive  is  exclusively  within  the  province  of  the  court  granting  iL 

Second — Because  the  appeal  bond,  althoi^h  for  the  amount  fixed  by 
the  court,  was  not  sufBcient  In  amount  for  a  euspenaive  appeoL 

Third— Because  the  appeal  bond  was  not  filed  within  the  legal  delay 
tor  suspensive  appeals. 

Fourth — And  because  no  suspensive  appeal  lies  from  such  a  judgment, 
which  is  controlled  by  sections  3737  and  3738,  K.  8.,  under  the  provisions 
of  which  a  failure  to  furnish  bond  as  ordered,  within  three  days,  works 
ipso  facto  a  removal. 

These  reasons  do  not  seem  to  us  to  justify  the  action  of  the  judge: 

First — It  is  true  he  has  the  right  to  determine  whether  the  appeal  is 
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sn^ienglTe  or  devoIutlTe,  but  his  action  to  subject  to  teTlew  by  ttiia  court 
In  thlB  form  of  proceeding. 

SeoDiid — The  Judgmmt  did  not  decree  the  paTinesit  of  money  or  the 
d^very  of  apeolflc  property,  and  the  bond  is  sutSdent  to  eecure  coste. 
See  21  An.  43,  State  ex  rd.  Oanssln  vs.  the  Jadge. 

Third  (uid  Fourth— There  bdng  do  law  t^ing  this  case  out  of  the 
general  ride,  and  the  amount  Involved  being  sufBdent,  a  suspensive  ^>- 
peal  does  lie,  and  the  riglit  exists  for  ten  days  to  take  It.  The  eeotlODB 
of  the  BevlBed  Statutes  dted  do  not  declare  that  the  failure  to  fumlsh 
bond  OS  ordered  eholl  work  ipso  facto  a  removal,  bat  shall  authorize  a 
removal 

It  Is  therefore  ordered  that  the  prohibition  Issued  herein  be  made  pe^ 
petual. 


Nicholas  Claodbl  vs.  C^tbekink  FAua 

Ths  law  allowing  the  neoeeeltooe  widow  to  olotm  one  thousand  dollars  ont  at  Uis 
Bucoasalon  of  her  huBband  has  no  application  to  a  obko  like  this,  where  the 
widow  oooepted  the  euooessioD  pnrelr  and  almplr  and  was  TeEularly  put  !d  poa- 
Baeaioo  thereof. 

By  thuH  acoeptlnn;  the  Bumesaion  It  ceased  to  ozlst.  Bhe  became  the  owner  ot  the 
property  and  also  liable  to  plaintiff  tor  the  amount  ot  his  olaim. 

APFEiX  from  the  Sixth  District  Court,  parish  of  Orleans.  Baucier,  3. 
Charles  Louque,  for  plaintitT  and  app^ee.  H.  D.  Ogden,  tor  defend- 
ant and  appellant. 

Wilt,  J.  Defendant  appeals  from  the  Judgment  which  plaintiff  ob- 
tained against  her  toredoelng  the  mortgage  which  her  husband  bad 
executed  prior  to  bis  death.  She  dolme  one  thousand  dollars,  as  a  ne- 
cessitous widow,  out  of  the  proceeds  of  the  property  sought  to  be  sold, 
it  bdng  the  only  immovable  property  left  by  her  husband. 

The  difficulty  is,  in  1871  defendant  aooepted  purely  and  simply  the 
Buooession  of  her  husband,  and  was  by  order  of  court  r^:ularly  put  in 
possession  thereoL  As  owner,  she  sold  the  movable  property,  which 
consisted  of  a  smaU  lot  of  furniture. 

By  thus  accepting  the  succeedon,  it  ceased  to  exist  She  became  the 
owner  ol  the  property,  and  also  liable  to  pltdntiS  for  the  amount  ol  Ms 
debt 

The  law  allowing  the  necessitous  widow  to  claim  one  thousand  dollars 
out  of  the  suooesdoQ  of  her  husband,  has  no  application  to  a  case  like 
this,  where  the  widow  aocepted  the  suocea^on  purdy  and  simidy,  and 
was  r^:ularly  put  in  poseeeslon  thereoL 
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Claudel  vs.  Catherine  Palao. 


The  charge  in  the  brief,  that  plaintiff  induced  the  defendant  to  accept 
the  suocesBlon  vith  a  view  to  defeat  her  just  claim  as  a  neceeeitous 
widow,  is  not  establlBhed  by  the  evidence,  assuming  its  importance  as  a 
defense,  of  which  we  express  no  opinion. 

Plaintiff  in  answer  to  Uie  appeal  prays  that  the  judgment  be  amended, 
BO  as  to  strike  out  that  clause;  "  Beeerving  to  the  defendant  the  light 
to  ui^e  her  claim  bb  a  neceeBitous  widow  In  separate  proceeding." 

Defendant  is  not  entitled  to  this  reservation. 

It  is  ordered  that  said  clause  be  stricken  out,  and,  as  amended,  that 
the  judgment  be  afBrmed  with  coete. 


No.  6274. 
City  op  New  Orleans  vs.  Qeoroe  L.  Buioht. 

The  dc tends nt-admltB  that  tbo  exMnded  boundary  of  New  Orleans,  under  the  aet  of 
leri.  No.  Tl.ombraoes  hia  property,  but  InsletB  that  that  portion  o[  the  law  is 
UDConBtitutlonol.  because  it  ie  not  covered  by  or  embraced  la  the  title  ot  the  act. 
The  court  can  nc4  concur  in  this  view. 

The  title  ot  the  act  enumerates  other  objects  besides  the  anoexatlon  of  the  city  ot 
CarroUton  to  the  city  ot  New  Orleans,  and  amonc  them  ia  the  creation  ot  tlie 
"  Seventh  DiBtrlol  ot  the  city  of  New  Orleans  and  a  municipal  court  and  a  sani- 
tary district."  etc.  The  boundary  of  thle  Seventh  DIatrlet  Includes  the  defend- 
ant's property. 

APPEAL  from  the  Superior  District  Ctourt,  parish  of  Orleans.  Haw- 
kins, J.  Samuel  P.  Blanc,  Assistant  City  Attorney,  for  plaintiff  and 
appellant.     Oeorge  L.  in 0/i(,  defendant  and  appellee,  in  prcgwiopCT-soniJ. 

Morgan,  J.  The  defendant  cMms  that  a  portion  of  the  property  upon 
w;hloh  the  city  tax  is  levied,  which  is  itnown  as  the  "Oakland  Course" 
does  not  lie  within  the  limits  of  the  city  of  New  Orleans.  It  Is  this  item 
alone  which  he  complains  of.  The  plaintiff  relies  upon  act  No.  71  of  the 
L^slature  of  1874  to  show  that  it  does. 

The  defendant  says  that  this  law  is  unconstitutional,  the  object  not 
being  expretteed  in  its  title.  But  we  have  determioed  this  adversely  to 
his  views  in  the  cases  of  the  State  vs.  Daniel,  and  in  the  succession  of 
Teaulet,  recently  decided.    Opinion  Book  45,  p.  50. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment  of 
the  district  court  be  amended,  and  that  there  be  judgment  for  the  city 
as  prayed  tor.  for  $1547,  and  that  as  thus  amended  it  be  afHrmed,  de- 
fendant to  pay  the  costs  in  both  courts. 

On  Beheajunq. 
LmKLDKi,  C.3.    On  a  re-examination- of  this  case  we  are  not  inclined 
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to  change  our  former  decree.  The  defendant  adroits  that  tiie  extended 
boundary  of  New  Orleans,  under  the  act  of  1874,  No,  Tl,  embraces  hie 
property,  but  he  insista  that  that  portion  of  the  law  is  unconstitutional, 
because  It  is  not  oovered  by  or  embraced  in  the  title  of  the  act.  To  this 
we  can  not  assent,  The  title  of  the  aot  enumerates  other  objects  besides 
the  annexation  of  the  city  of  Carrollton  to  the  city  of  New  Orleans,  and 
among  them  is  the  creation  of  "the  Seventh  District  of  the  city  of  New 
Orleans  and  a  municipal  court  and  a  sanitary  district,"  etc  The  bound- 
ary of  tills  Seventh  District  includes  the  defendant's  property.  Berides, 
the  Ixtundary  or  limits  of  Carrollton  seem  to  have  been  extended  by  act 
No.  2  of  1872  (p.  29}  so  as  to  Include  defendant's  propeity. 

It  Is  therefore  ordered  that  the  decree  heretofore  rendered  remfdn  un- 
disturbed. 


State  ek  rel.  F.  C.  Mahan  vs.  Aocomjcodatios  Bank  of  Louisiana. 

ARerhearinir  the  parties  the  court  below  n>tidered  flnat  judgment  readerliuc  per- 
emptorr  tbe  mandamna  permitting  relatcir  to  examine  the  booLs.  Dacers.  and 
affaire  o(  the  bank,  but  giving  no  ccrmlaslon  tor  the  Hppolntment  of  experts  to 
aid  hEm.  Subaequentlf  the  court  mAdo  an  er parte  ordiyr  appoint! ae two  Cipem 
to  aid  relator. 

The  oourt  a  tua  erred  In  ^rantlnK  this  supplemental  ord«F.  It  wkb  not  at  the  time 
In  the  power  of  the  court  to  reopeu  the  chhc  and  make  this  ordor.  The  judgment 
had  been  Hlgnod  ten  days  prevlouHly,  dispoHlnH  filially  of  the  mandamus  oase. 
and  there  was  no  suit  pending  In  wlilch  the  order  In  iiuostlon  could  be  Eranled. 

APPEAL  from  the  Superior  District  Court,  parish  of  Orleans.  Haw- 
kins, J.  John  Ray,  for  relator  and  appellee.  Hays  £  A'eic,  for  de- 
fendant and  appellant. 

Wylt,  J.  Relator,  a  stoclcholder  of  the  defendant  bank,  being,  as  he 
alleged,  unjustly  denied  ascess  to  the  books,  papers,  and  documents 
thereof,  sued  out  a  mandamus  to  compel  the  president  and  directors  to 
permit  him  and  such  experts  as  he  may  desire  to  examine  the  books, 
papers,  documents,  and  aOairs  of  said  bank,  witiiin  reasonable  houre, 
and  without  unnecessarily  hindering  the  operations  of  said  bank. 

Several  defenses  were  urged  to  this  application  for  mandamus.  Among 
others,  it  was  alleged  that  the  nature  of  the  business  conducted  by  said 
bank  was  such  that  it  would  provo  injurious  to  its  interesta  to  permit  re- 
lator to  have  the  permission  askod  for  to  examine  the  books,  papers,  etc, 
m  connection  mth  exjierts. 

After  hearing  the  partiesthe  court  rendered  final  judgment,  which  was 
signed  on  the  thirteenth  of  Maj-,  1873,  rendering  the  mandamus  peremp- 
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toiy,  permittiDg  the  relator  to  examiDe  the  books,  papers,  and  afblia  ol 
the  bank,  but  no  permlsalon  was  given  for  the  appohitment  of  ezperte  to 
aid  him. 

Sabsequeotl;,  to  wit:  on  the  twenty-third  of  May,  1878,  the  court 
made  an  ex  parte  order  appoint^  two  experts  to  aid  relator  in  examin- 
ing the  books,  papers,  and  aOlEilrs  of  the  bank.  From  this  order  re- 
spondent haa  appealed. 

Ve  think  the  court  erred  in  granting  this  supplemental  order.  It  was 
not  at  the  time  in  the  power  <rf  the  court  to  reopen  the  case  and  make 
this  order.  The  judgment  had  bent  signed  ten  days  previously,  dispos- 
ing finally  of  the  mandamus  case,  and  there  was  no  suit  pending  in 
which  the  order  in  question  could  be  granted. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  annulled 
at  rdator'a  costs. 


No.  4840. 
Bertha  Louis  vs.  Widow  Pepin,  Tutbix,  ft  al. 

The  motion  to  dlBmlss  the  appeal  comes  too  late.  It  should  have  been  made  within 
three  judicial  days  after  the  record  was  Hied  In  this  court. 

ThlBsutt  iabroaght  before  the  Sixth  District  Court  against  the  minor  heirs  of  J.F. 
Faptn.  to  annul  a  lea^  for  certain  allsKed  causes  and  tor  damaffee.  Delendanls 
have  eioepted  to  the  jurisdiction  on  the  (tround  that,  under  the  last  clause  of 
section  1011.  Bevlsed  Statutes.  It  should  hsve  been  brouffht  In  the  Second  District 
Court.    The  objection  la  not  well  founded. 

The  last  clause  of  the  section  aloresald  must  be  construed  In  connection  with  the 
preoediDE  clauses  and  must  be  held  to  refer  to  all  matters  In  which  minors  may 
be  Intsrested  in  the  course  ol  [hn  sd ministration  of  estates  talllnff  to  tbem.  Any 
other  construction  would  K<ve  Ibe  SeooQd  Dlatrict  Court  exclusive  jurisdiction 
of  all  suits  In  which  minora  might  be  lotereated  in  any  dejjree.  as  plaintiffs  and 
defendants,  co-plsintlHs  and  co-defendants,  which  Is  Inconsistent  with  the  first 
clause  of  the  section  nod  the  provision  of  the  constltutiou  on  the  sultjecC. 

APPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.    Saucier,  J. 
B.  R.  Fm-man,  for  plaintiff  and  appellant.    E.  Bermmlez,  for  defend- 
ants and  appellees. 

On  Motion  to  Dismiss. 
UoitaAN,  J.  The  record  was  filed  in  this  court  on  the  fifth  of  Novem- 
ber, 1878.  On  the  twenty-second  of  December,  1875,  appellees  moved  to 
dismiss  the  appeal,  on  the  groiiniis  that  the  transcript  does  not  purport 
to  contain  all  the  proceedings  had,  documents  filed,  testimony  and  evi- 
dence adduced,  in  the  suit,  but  merelysucb  as  was  offered  on  the  trial  of 
the  exception;  that  a  number  of  documents  forming  part  of  the  record 
of  the  lower  court,  and  which  the  lower  court  had  before  it  when  it 
dedded  the  exception,  were  omitted  from  the  transcript,  which  should 
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have  foeeD  Induded  therein,  and  that  said  omlasion  is  attribntable  to  the 
appellant;  that  these  docunienta  would  enable  this  court  to  revise  the 
judgment  appealed  from,  and  are  neceeeary  to  that  end,  and  that  the 
record  being  incomplete  and  mutilated  hy  tbe  fault  of  the  ^pellant,  Oie 
appeal  should  be  dismissed.  The  motion  oomes  too  late.  It  should 
have  been  made  within  three  judidal  days  after  the  record  was  filed 
here.  17  An.  21;  18  An.  191;  19  An.  276. 
Motion  dismissed. 

Oth  the  Mebits. 

Howell,  J.  The  only  question  in  this  case  is  one  of  Jurisdiction. 
A.  Bochereau  &  Co.,  as  agents  of  the  tutrix  of  the  minor  hdis  of  J. 
F.  Pepin,  who  reside  in  France,  leased  cert^n  property  to  the  plaintiff 
A  few  months  before  the  expiration  of  the  lease  the  plaintiff  bron^t 
this  suit  In  the  Sixth  District  Court  to  annul  the  lease  for  certain  alleged 
causes,  and  for  dfunages,  making  the  tutrix  and  the  agents  parties  de- 
fendant, who  filed  answers,  and,  after  the  case  had  b^en  at  issue  for  some 
time,  excepted  to  the  jurisdiction  of  the  court;  and  they  rely  on  sedioii 
2011  R.  S.,  which  reads:  "  The  Second  District  Court  shaU  be  stricUy  a 
probate  court,  and  shall  have  exclusive  jurisdiction  only  of  all  succes- 
sions and  probate  causes;  and  all  appointments  that  may  be  neoeaaaiy 
in  the  course  of  administration  of  estates,  all  matters  relative  to'minorB, 
persons  Interdicted,  and  to  absentees,  or  In  which  they  are  interested, 
shall  bo  roade  and  carried  on  in  said  court." 

The  whale  section  must  be  construed  together.  The  first  clause  makes 
said  court  strictly  a  probate  court,  and  subsequent  clauses  declare  what 
Its  exclusive  jurisdiction  shall  be;  to  wit,  "  only  o!  euoceseions  and  pro- 
bate causes,"  and  direct  that  "  all  appointments  that  may  he  uecessuy 
in  the  course  of  administration  of  estates,  all  matters  relative  to  minois, 
persons  interdicted,  and  to  absentees,  or  in  which  they  are  interested, 
shall  be  made  and  carried  on  In  said  court" 

This  is  clearly  not  a  probate  cause;  nor  Is  It  contended  that  the  sue- 
cession  of  Pepin  Is  In  course  of  administration  in  the  Second  District 
Court.  It  is  allied  by  the  plaintiff  that  the  minors  are  In  poesesBion 
of  the  property  in  question,  through  their  tutrix,  represented  by  her 
agents,  Bochereau  &  Co.,  who  executed  the  lease  to  her  (plaintiff).  Under 
these  circumstances  the  presumption  Is  a  fair  one  that  the  heiis  are  in 
posseHsioD,  in  which  contingency  it  is  not  denied  that  the  Sixth  District 
Court  has  jurisdiction,  unless  the  law  provides  otherwise.  Defendants 
contend  that  this  is  certainly  a  suit  in  which  minors  are  interested,  and 
that  under  the  express  terms  of  the  last  clause  of  the  section  it  should 
have  been  brought  in  the  Second  District  Court 
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The  minora  would  be'equaUy  Intereeted  in  a  suit  by  the  tutrix  against 
the  plaintUb  tor  the  collection  ot  the  rent,  and  jet  it  is  not  pretended 
tbat  the  Second  District  Court  would  liave  exclusive  jurisdiction  ot  such 
a  suit 

We  muBt  conetnie  this  clause  In  connection  with  the  preoedlng  olausee, 
and  hold  it  to  refer  to  all  matters  in  which  minors  may  be  interested  In 
tite  oouTBe  of  administration  of  estates  falling  to  them.  Any  other  con- 
struction would  give  the  Second  District  Court  exclusive  jurisdiction  of 
all  BultB  in  which  minois  might  be  interested  in  any  degree,  as  plaintitb 
and  detendouts,  oo-plaintltta  and  co-detendants,  whldi  is  inconaiatent 
with  the  first  clause  of  the  section  and  the  provision  ot  the  constitution 
on  the  subject. 

It  Is  therefore  ordered  that  the  judgment  appealed  from  be  reversed, 
the  exception  overruled,  and  the  cause  remanded  to  the  lower  court  to 
be  proceeded  in  according  to  law. 


,  State  ex  rel.  A,  E.  Cablon  vs.  the  Judqe  of  the  Supebiob  District 
CorKT,  Parish  of  Orleans. 

TherelatorcompUlDa  that  the  amount  ot  tbreetbouBand  dollars  fixed  by  the  judee 
a  quo  tor  e,  suBpebBire  appent.  In  obediODCO  tu  a  mandamus  trom  tbla  ocurt.  is 
eioeaaLve.  and  that  abondot  Qve  hundred  doUara.  HUtBclont  torooata.  lasU  that 
ia  reqalred  In  a  oaae  like  this,  where  an  Injunction  to  prevent  the  disturbance  ot 
the  posaesaloD  ot  Immovakde  property  has  been  set  aside  aod  the  suit  diamlaaed 
on  an  ezoeption  to  the  jurisdiction. 

It  seems  to  this  court  that  s  bond  ol  live  hundred  dollKra,  which  reepoadent  con- 
cedes to  be  aulllolent  to  par  costs,  will  be  aulIli^eDt  tor  a  HaapenBive  appeal, 
the  bond  given  to  obtain  the  Injunction  belnx  adequate  to  cover  damaROe  re- 
Sultiuc  trom  the  Injunction. 

APPLICATION  for  a  writ  of  mandamus  against  the  judge  ot  the  Su- 
perior District  Court,  parish  of  Orleans.    J.  A.  Bartlette,  for  relator. 
Judge  Lynch,  respondent,  in  propria  persmut. 

Wtlt,  J.  In  this  case  this  court  isaued  a  mandamus  requiring  the 
respondent  to  grant  to  relator  a  suspensive  appeal  in  an  Injunction  suit 
to  prevent  the  disturbance  of  the  possession  ot  immovable  property. 
The  court  below,  complying  witb  the  command  of  this  court,  granted  a 
Buspenfflve  appeal,  fitting  the  bond  at  three  thouaand  dollars,  the  relator 
already  having  filed  a  bond  with  the  amount  in  blank.  Itelator  now 
complains  that  the  amount  fixed  by  the  judge  is  excessive,  and  that  a 
bond  of  five  hundred  dollars,  sufficient  for  costs,  is  all  that  is  required 
In  a  case  Ulie  this  where  an  injunction  to  prevent  the  disturbance  of  the 
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possession  of  immoToble  property  has  been  set  adde  and  the  suit  dis- 
missed on  an  exception  to  the  Juiisdiotloa 

It  seems  to  us  that  a  bond  of  Ave  hundred  dollars,  wblcih  respond- 
ent concedes  will  be  sufficient  to  pay  costs,  will  be  sufflci«it  for  a  sus- 
pensive appeal,  the  bond  given  to  obtain  the  Injunction  being  adequaU 
to  cover  damages  resulting  from  the  injunction. 

It  is  therefore  ordered  that  the  mandamus  herein  be  made  peremp- 
tory, requiring  the  judge  of  the  Superior  District  Court  to  grant  s  aus- 
peDfiive  appeal  to  relator  on  a  bond  for  five  hundred  dollara  with  good 
and  sufBdent  security. 


R  T.  Mebbicx,  Execdtob,  et  al.  tb.  David  B.  Nobth. 

This  Hult  la  iDBtltDted  b;  the  eieoutor  and  the  urMowln  oommunltT  tooompela 
oom[illBnce  of  the  purchaBer  with  tJie  sale  ot  certain  propertr.  and  to  rewver 
certain  oharBaa  and  eipenaea,  reaultinK.  aa  alleffed,  trom  the  refusal  of  the  pnr- 
choser.  The  detenBa  Is.  that  the  auctioneer  and  noCarr  retafied  or  tolled  lo  fur- 
nlsb  said  Durehaeer  with  the  titles  to  the  property  (or  examination,  and  beoaoM 
the  widow  In  oommunlty  did  not  and  would  not  slsn  the  title  tendered.  B« 
noweoDtends  that  he  wss  not  properly  put  In  default.  Thia  plea  la  not  n^ 
founded. 
The  reoord  shows  that  the  not*ry  tendered  him  a  title  similar  to  the  one  decided  lo 
be  sood  In  Che  Davidson  suit,  exoept  the  clause  "and.  with  theeicetrtlon  otthe 
UBual  draining  PTivUese,  the  Droperty  is  incumbered  by  no  mortjtase  In  Iha 
name  of  said  William  Silllman."  the  former  proprietor.  This  wssnotaffraimd' 
of  objection. 
It  has  been  heretofore  held  that  It  was  not  necessary  tor  the  widow  to  sign  the  set 
of  sale,  and  there  is  no  force  In  the  objetAIon  that  the  auotloneer  and  DOtary  re- 
fused lo  furnish  the  titles  tor  examination.  It  Is  not  their  dnty  to  do  so. 
The  jndoe  a  guo  erred  in  mskios  the  purchaser  pay  eJKht  per  cent  Interest  on  the 
OMh  payment.  The  Uw  imposes  only  five  per  cent,  there  being  no  aoreecienl  10- 
pay  elitht. 
The  amount  of  the  taxes  paid  is  snfflaiently  proved,  and  by  the  terms  ot  Uie  *ale 
the  parobsser  was  to  pay,  in  addition  (o  his  bid.  the  taxes  of  isa,  and  wat  en- 
titled to  the  rents  and  revenues  from  the  first  of  Norember.  MW.  The  rl«ht  to 
the  rents  from  that  date,  which  are  allowed  to  the  defendant.  Implies  the  obliga- 
tion to  pay  the  taxes  Bubsequently  acoTuinj;. 

mission,  however,  for  renting  is  not  one  ot  the  chantes  to  be  paid  br  thit 
er.  It  did  not  result  from  any  action  of  his.  while  ft  was  the  duty  ol  the 
r,  for  the  Interest  ot  all  parties,  to  rent  the  property  if  possible. 
Thechane  for  notary's  teeto  put  detendant  in  default  was  properly  allowed. 
The  nature  ot  the  case  does  not  authorise  the  oonrt  to  make  the  defendant  pay  Ihe 
attorney's  fee  for  the  plaintiS.  The  defendant.  It  is  true,  failed  to  meetbisobli- 
Katloo.  and  It  neoessitated  asult  to  make  him  comply:  butthis  Is  the  same  iMsI- 
tion  ot  most  defendants  who  are  sued  to  comply  with  their  obllKatlona  The 
demand  Is  not  within  the  provision  ot  article  aais  B.  G.  C.,  and  Is  not  like  that 
made  in  an  injunction  salt 

APPEAL  from  the  Fifth  Dtetrict  Court,  parish  of  Orleans.     Cullom,  J. 
Aoce  <£  Jester,  for  plaiDtiCb  and  appellees.   S.RIibnruin&DdOadeH 
£  Sm,  for  defendant  and  appellant 


NEW  ORLEANS,  NOVEMBEB,  1876. 


Herrlok  ye.  North. 


Howell,  J.  At  the  8uoceeston  sale  of  William  SiUlmtui,  deoeaseil, 
John  Davidson  purohaaed  one  store  on  Poydraa  street,  but  refused  to 
comply  with  tlie  teims  of  sale,  on  the  ground  of  alleged  defects  in  the 
atle  t^idered.  The  property  was  offered  agahi  at  his  risk,  and  he  en- 
joined the  sale  for  the  same  cause.  The  suit  was  finally  dedded  against 
him  (see  M  An,  225),  and  the  sale  was  made,  when  the  defendant  herein 
became  the  purchaser  on  the  same  terms.  When  called  on  to  comply, 
he  refused,  because  the  auctioneer  and  notary  refused  or  faOed  to  fur- 
nish him  wHh  the  titles  to  Uie  property  for  examination,  and  because 
the  widow  in  community  did  not  and  would  not  sign  the  title  tendered , 
Thlssuit  was  then  Instituted  by  the  executor  and  the  widow  to  compel  a 
oompUanoe,  and  to  recover  certain  charges  and  expenses  resulting,  as 
alleged,  from  his  refusal.  In  answer,  he  set  up  the  above  grounds,  the 
latter  of  which  Is  tba  one  set  up  la  the  Davidson  suit,  and  dedded  not 
to  be  valid.  Judgment  was  rendered  against  defendant,  and  be  appealed. 
He  now  contends  that  he  was  not  properly  put  in  default  The  record 
shows  that  the  notary  tendered  him  a  title  similar  to  the  one  decided  to 
be  a  good  one  in  the  Davidson  suit,  except  the  clause  "  and  with  the  ex- 
oeption  of  the  usual  draining  privilege,  the  property  Is  incumbered  by 
no  mortgage  in  the  name  of  said  William  Sllllman." 

This  was  not  a  ground  of  objection  to  complying  with  the  terms  of 
sale  when  called  on,  nor  a  defense  when  sued,  and  we  are  not  inclined  to 
entertain  It  when  ui^ed  here  for  the  first  time,  as  Id  the  answer  the  de- 
fendant declared  that "  he  has  no  objections  to  completing  the  purchase 
of  said  property,  provided  Itlrs.  Sllllman  be  decreed  to  join,  and  does 
join,  in  the  act  of  sale;"  •  •  ♦  «  •  and  prayed  that "  plaintiff^' 
claims  be  rejected  with  costs,  and  that  the '  plaintlfb  may  be  decreed  to 
join  in  a  conveyance  of  said  property  to  respondent,  with  full  guaran- 
tees, warrantees,  and  subrogation  of  warrantees,  etc.,  of  title,  and  for 
equitable  and  general  relief  in  the  premises." 

We  have  heretofore  held  that  It  was  not  necessary  for  the  widow  to 
^gn  the  act  of  sale,  and  we  can  see  no  force  in  the  objection  that  the 
auctioneer  and  notary  refused  to  furnish  the  titles  for  examination.  It 
is  not  their  duty  to  do  so.  The  defendant  had  access  to  the  public 
reoordA  of  title  to  real  property.    We  think  he  was  duly  put  In  default. 

The  judge  a  qua  erred,  however,  in  maldng  him  pay  eight  per  cent  in- 
terest on  the  cash  payment  The  law  imposes  only  five  per  cent,  there 
being  no  agreement  to  pay  eight  The  amount  of  taxes  p^d  is  sufficiently 
proven,  and  by  the  terms  of  the  tale  the  purchaser  was  to  pay.  In  addi- 
tion to  his  bid,  the  taxes  of  1869,  axA  be  entitled  to  the  rents  and  rev- 
enues from  first  of  November,  1669.  The  right  to  the  rents  trem  that 
date,  which  are  allowed  to  defendant.  Implies  the  obligation  to  pay  the 
taxes  subsequently  accruing.    !Fhe  charge  for  advertisiug  Is  proven,  and 
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VOB  properly  allowed.  The  commission,  however,  for  rentlDg  is  not  ooe 
or  the  chai%ea  to  be  paid  by  this  purchaser.  It  did  not  reetilt  from  any 
actloa  of  his,  wldle  It  was  the  duty  of  the  executor,  for  the  interest  ol 
all  parties,  to  rent  the  property  if  possible.  As  to  the  purchaser,  he 
might  be  viewed  ea  negotiorum  geslor,  and  aa  to  the  succession,  he  was 
acting  under  his  executorship.  The  charge  for  notary's  tee  for  putting 
the  defendant  In  default  was  properly  allowed.  There  is  nothing  before 
■us  to  show  that  plaintiff  paid  too  much.  The  auctioneer's  commission 
has  been  remitted  by  plaintiff. 

We  do  not  think  this  such  a  case  as  authorizes  the  court  to  malce  the 
defendant  pay  the  attorney's  tee  of  the  plaintift  The  defendant,  it  is 
true,  tailed  to  meet  his  obligation,  and  necessitated  a  suit  to  malce  him 
comply;  but  this  Is  the  same  position  of  most  defendants  who  are  sued 
to  comply  with  their  obligations.  We  are  referred  to  no  law  which  en- 
titles the  plaintlfT  to  recover  his  attorney's  fee  in  this  class  of  cases. 
The  demand  is  not  within  the  purview  of  article  2315  R  C.  C,  and  is 
not  like  that  made  in  an  injunction  suiL 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  amended 
by  reducing  the  interest  on  the  cash  payment  from  eight  to  five  per  cent; 
by  strlldng  out  item  one  hundred  and  fifty  dollars  commission  for  rent- 
ing, and  the  item  one  thousand  dollars  for  attorney's  fee,  and  that  as 
thus  amended  the  Judgment  be  affirmed,  appellee  to  pay  costs  of  ap- 
peal. 

Rehearing  refused. 


State  eic  bel.  Oest  &  Atkinson  vs.  the  Judge  of  the  Sufebiob  DiSTEicr 
CoDBT,  Pabish  of  Om-Eisa,  and  J.  B.  Alexakdeb. 

The  effect  o(  iheiodgmooteomplnliied  o(  In  thin  inetanoe  wan  to  release  h  seiiuiw 
which  relators  had  made  in  c:(ccutinK  their  jiidKrueot  affainet  the  N'ewOrleane. 
lit.  Louis,  and  Chicn^o  Bailcoad  Company.  Invulvlng:  a  sum  exceedioK  five  bUD- 
dred  dollars.  That Ihie court  had  appellate  jurlsdletioo.thcro  can  he  no  doubt. 
■Whether  relatora  had  the  riKht  to  make  the  seizure,  ia  a  iiueetton  Ihnt  will  arise 
-when  the  caae  Is  heanl  oa  appeal.  The  court  a  qua  erred  lu  denyiiiB  to  rclMom 
their  coDStitutional  rlebt  of  appeal. 

APPLICATION  for  a  writ  of  mandamus  against  the   judge  ot  the 
Superior  District  Court,  parish  of  Orleans.    McGtoin  di  Kvron,  for 
relators.     C.  T.  Semiss,  for  respondent 

Wyly,  J.  Belators  having  a  Judgment  for  over  twenty-flve  hundred 
dollars  against  the  Now  Orleans,  St  Louis,  and  Chicago  Railroad  Cran- 
pany,  caused  execution  to  issue,  and  seized  by  garnishment  process,  in 
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the  hands  of  certain  persons,  the  sums  due  by  them  for  fr^ht  to  aald 
r^lroad  company. 

J.  B.  Alexander,  all^^lng  that  he  was  appointed  reo^ver  of  said  rail- 
road by  the  United  States  Gircuft  Court  of  the  district  of  liouislana,  ob- 
tained a  rule  which,  after  hearing,  was  made  alMolute,  requiring  t^e 
Interrogatories  propounded  by  relators  to  the  parties  garnishee  to  be 
limited  to  such  indebtednees  as  might  be  due  by  them  prior  to  the 
eleventh  of  March,  1876,  the  period  at  which  said  Alexander  was  ap- 
pointed receiver— the  decree  virtually  releasing  the  seizure  of  the  funds 
held  by  said  garnishees  subsequent  to  the  eleventh  of  March,  1876. 

From  this  judgment  relators,  having  been  denied  a  suspensive  appeal, 
apply  to  this  court  tor  writs  of  mandamus  and  prohibition.  The  effect 
of  the  judgment  compltdned  of  was  to  release  a  seizure  which  relatoiB 
had  made  In  executing  their  judgment  against  the  New  Orieans,  St  IjOuIb, 
and  Chicago  Ballroad  Company  involving  a  sum  exceeding  five  hundred 
dollars. 

That  this  oourt  has  appellate  jurisdiction,  there  can  be  no  doubt. 
Whether  relators  had  the  right  to  make  the  seizure,  is  a  question  that 
will  arise  when  the  case  ia  heard  on  appeal 

The  court  erred  In  denying  to  relators  their  constitutional  right  of 
appeal. 

It  Is  therefore  ordered  that  the  mandamus  herein  be  made  peremp- 
tory. 


Bkhjaxin  S.  Habbisuon  ts.  S.  Eermsbeim,  srBRDOA.T&D,  vs.  Cabohdelet- 
Htreet  and  CiRROLLToN-CixT  Bailroad  Company.    Amos  S,  Coujiis, 

SUBROOATED. 

At  (he  trial  ot  this  cnse  Amos  8.  Collins,  (tarnlshee.  proved  that  be  resides  Id  Car- 
rolltoD,  lotelr  a  part  ot  Che  parish  ol  Jefferson,  but  by  act  No.  71  ol  the  acts  of 
lart  aaDeied  1o  the  parish  ot  Orleans.  Br  the  statute  in  Question.  althouKh  this 
part  of  tha  territory  was  annexed  to  the  pRrish  of  Orleans,  It  Still  remained 
within  tha  juriadielion  o(  the  Second  Judicial  District  Court.  Therefore,  al- 
though the  RaraiahuQ  resides  within  the  parish  of  Orleans,  he  is  not  wltbln  the 
jurisdietlOB  of  the  Fifth  District  Court,  narlsh  of  Orleans.  For  this  reason  said 
court  erred  in  overruling  the  escoDtioii  of  jurisdiction  and  rendering  iudifinent 
against  him. 

APPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.     CuUom,  3. 
Bomor  •£  Benedict  and  F.  W.  Baker,  for  plaintill  and  appellee.     W. 
IF.  Edwards,  for  garnishee,  defendant  and  appellant 

Wylv,  J.  Plaintiff  having  judgment  in  the  Fifth  District  Court,  par- 
ish of  Orleans,  against  defendant,  caused  execution  to  issue,  directed  to 
the  sheriff  ot  the  parish  ot  Orleans,  who  made  a  general  seizure  in  the 
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hands  of  Amoa  S.  Collins,  to  whom  garnisbmeDt  proceedlDgs  issued,  kIbo 
from  said  court. 

Before  answering  the  iaterrogatories,  (Collins,  the  garnishee,  excepted 
to  the  jurisdiction  of  the  Hfth  District  Court;,  which  issued  the  pro- 
ceedinga  against  him,  and  allt^ed  that  he  resides  in  CarroUtoo,  and 
within  the  jurisdiction  of  the  Second  Judicial  District  At  the  trial  he 
proved  he  resides  In  GarroUtou,  lately  a  part  of  the  parish  of  Jeflerson, 
but  by  act  No.  71  of  the  acts  of  1874  annexed  to  the  parish  of  Orleana. 
By  the  statute  In  question,  although  this  part  of  Jefferson  was  annexed 
to  the  parish  of  Orleans,  it  still  remained  within  the  jurisdiction  of  the 
Second  Judicial  District 

Although  the  garnishee  resides  within  the  parish  of  Orisons,  he  la  not 
withiD  the  jurisdiction  of  the  Fifth  District  Court  of  the  paii^  of  Or- 
leans. The  garnishment  proceedings  should  have  issued  from  the 
SeooQd  Judicial  District  Court,  the  court  having  Jurisdiction  of  that 
part  of  the  parish  of  Orleans  whore  the  garnishee  is  domiciled.  He  was 
not  oompelled  to  go  beyond  the  oourt  of  his  own  jurisdiction  to  answer 
the  legal  proceedings  Instituted  against  him.    C.  P.  162. 

We  conclude  the  court  erred  in  overruling  the  exception  of  joriadiclltm 
and  rendering  judgment  against  the  garnishee,  who  is  appellant 

It  is  therefore  ordered  that  the  judgment  herein  be  annulled,  and  that 
this  suit  be  dlsmlsaed  at  plaintffTs  costs  In  both  courts. 
-  Rehearing  refused. 


State  ex  rbl.  Anaib  db  Boccbbl,  Widow  Bebems,  vs.  the  Judge  or  thi 
Second  Dibtbict  Court,  Pabish  of  Obi 


Under  the  circamatBnces  of  the  c«se  relator  U  not  entitled  to  the  relief  abe  uk*. 
The  order  which  she  obtained  contruliotorllr  with  the  parties  In  Interert.  re- 
qulrins  the  eheri ff  to  put  her  in  poaaewton  of  the  property  whii^  she  nllvM  nu 
adjudicated  to  her  b;  the  auctioneer  at  the  partition  Mle,  was  euapcnded  br  a 
Buapenalie  appeal. 

The  answer  to  the  aaaertlon  of  relator  that  no  appeal  Itea  from  an  order  of  tUa  kind 
requlrins  the  sheriff  to  put  a  purchsaer  In  poasoaslon  of  property  adjadleated 
to  him  Is.  that  aald  question  can  only  arise  in  thia  conrt.  which  haa  jnrladicUon 
ol  the  order  appealed  from.  Until  tbls  appeal  Is  disposed  of  by  this  court,  ths 
judfte  a  (tuo  has  no  jurisdiction  to  enforce  the  order  or  judgment  In  qnettion. 

APPLICATION  for  a  writ  of  mandamus  and  prohibition  against  0» 
judge  of  the  Second  District  Court,  parish  of  Orleans.  J.  A.  Btmfr 
and  E.  Bermudet,  for  relator.  Jtidge  Tisgot,  respondent,  inpropridper- 
sond. 

Wn-T,  J.  This  Is  an  application  for  writs  of  mandamus  and  prohibi- 
tion. Bdator  complains  that  the  judge  refuses  to  enforce  an  ordw  of 
bis  court  requiring  the  sheriff  to  put  relator  in  possession  of  a  lot  <4 
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ground  and  oertaio  buildinge  on  St  Charles  street  in  this  oit;,  yrhicb  she 
purchased  at  a  sale  made  by  an  auctioneer  pursuant  to  an  order  of  sale 
to  effect  a  partition  in  the  suit  styled  Cilina  Boutt^,  Wife,  etc,  vs.  Suoces- 
don  of  F.  P.  Boutte.  She  also  complajns  of  an  order  of  said  judge  on 
the  tenth  of  August,  1876,  authorizing  the  executors  of  F.  P.  Boutte  to 
collect  the  rents  of  the  property  in  question  and  apply  the  same  to  the 
payment  ot  certain  alleged  privileged  debts.  In  bis  answer  the  respond- 
ent avers  that  the  property  in  question  belonged  to  Charles  P.  Boutt^ 
and  Francis  P.  Boutte  In  the  ratio  of  one  third  and  two  tlilrds  Intereat 
respectively.  Each  joint  owner  left  a  widow  and  heirs,  present,  of 
Bge  and  minors.  It  la  averred  that  In  answer  to  the  role  why  the  sheriff 
should  not  put  relator  in  posaeesion  of  the  property  in  queetion,  ^e  exe- 
cutors of  F.  P.  Boutte  and  the  executor  of  Clias.  F.  Boutte  alleged  that  the 
judgment  of  partition  ordering  the  sale  was  absolutely  void,  because  the 
widow  and  heirs  of  F.  F.  Boutt«,  all  present,  some  of  age  and  some 
minors,  were  not  cited  and  were  not  parties  to  the  partition  suit,  and  the 
testamentary  executors  of  F.  P.  Boutte  were  not  authorized  to  repre- 
sent them;  that  on  the  issue  thus  made  the  rule  was  heard,  and  was 
made  absolute  by  judgment,  which  was  signed  on  the  twenty-flfth  ot 
May,  1876;  that  from  this  judgment  the  executors  of  F.  P.  Boutte,  de- 
eeased,  also  the  widow  and  heirs,  took  a  suspensive  appeal,  giving  bond 
in  the  sum  of  {10,000.  The  same  parties  also  took  a  devolutive  appeal 
from  the  judgment  of  partition;  tt  is  averred  that  on  the  seventh  ot 
June,  1876,  relator  took  a  rule  to  set  aside  the  suspenelve  appeal  granted, 
which  was  discharged  after  hearing  the  parties. 

Under  the  facta  disclosed  by  the  judge  in  his  answer,  we  are  of  opinion 
r^ator  Is  not  entitled  to  the  relief  that  she  aska.  The  order  which  she 
obtained  contradictorily  with  the  parties  In  interest,  requiring  the  sheriff 
to  put  her  in  possession  of  the  property  which  she  all^^  was  adjudi- 
cated to  her  by  the  auctioneer  at  the  partition  sale,  was  suspended  by  a 
suspensive  appeoL 

Belator  contends,  however,  that  no  appeal  lies  from  an  order  ot  this 
Mad  requiring  the  sheriff  to  put  a  purchaser  in  possession  ot  property 
adjudicated  to  him.  To  this  the  answer  is,  that  question  can  only  arise 
in  this  court,  which  has  jurisdiction  of  the  order  appealed  from.  Until 
the  appeal  Is  disposed  ot  by  thla  court,  the  judge  below  has  no  juriadlc- 
tioD  to  enforce  the  order  or  judgment  in  question.  We  can  not  com- 
mand the  judge  to  Invade  the  appellate  jurisdiction  ot  this  court,  as  he 
would  be  compelled  to  do  In  attempting  to  enforce  a  judgment  pending 
here  on  a  suspensive  appeal 

It  Is  therefore  ordered  that  the  application  herein  for  mandamus  and 
prohibition  t>e  rejected,  and  the  petition  be  dismissed  at  the  costs  of  the 
relator. 
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Statk  ex  rel.  Ukb.  N.  Pavbe  ys.  the  Judqe  or  thk  Fitth  Dictsict  Codbt, 
pAKiaH  otObuuns. 

The  Btipeiil  bond  In  this  instance  1b  tor  fitteea  hundred  doUnn.  and  the  snretr 
swears  that  he  holds  and  owns  two  promlBSory  notes  amouatliut  to  Dfty-eli  hun- 
dred dollars,  slven  tor  moner  loaned  br  him,  on  which  the  IntaresC  is  reoulailr 
paid  br  the  maliera.and  that  he  doeenotowe  an;  thing.  The  question  la.  whether 
he  is  a  Kood  and  solvaat  surety  aocordlns:  to  the  law  and  jurlsprudenoe  ot  this 
State.    It  mnst  be  answered  In  the  afllnnatlTe. 

The  act  Ko.  it  of  I8TS  amendlnK  artlole  SK.  C.  P..  has  not  made  the  auretr  insatH- 
cleDt.  The  chanee  from  the  previous  article  Is  the  insertion  oE  the  Bentence; 
"And   haciat  iiropn-ltf  linblf  U>  teixitrt  tolkt  anunml  of  tlu  obligation  iBilhin  the 


APPLICATION  (or  a  writ  of  prohibition  against  the  judge  of  the  Fifth 
District  Court,  pariah  of  Orleanfi.  (hi»iavms  Schmidt,  for  relator. 
Somor  £  Benedict  and  F.  W.  Baker,  for  reflpondent 

Howell,  J.  To  the  writ  ol  prohibition  issued  herein  the  district  Judge 
answeiB  that,  upon  hearing  the  evidence  touching  the  sufBcdency  of  the 
surety  on  the  appeal  bond,  he  decided  ttiat  said  surety  was  insufBdeiit 
and  ordered  execution  to  issue  on  the  judgment  from  which  a  auspen- 
eive  appeal  had  been  taken. 

The  bond  is  for  fifteen  hundred  dollars,  and  the  surety  swears  that  he 
holds  and  owns  two  promissory  notes  amounting  to  five  thousand  aix 
hundred  dollars,  given  for  money  loaned  by  bioi,  on  which  the  tntereat 
is  regulariy  paid  by  the  makers,  and  that  he  does  not  owe  any  thing. 

The  question  is,  is  he  a  good  and  solvent  surety  according  to  the  law 
and  jurisprudence  of  this  State?  Under  the  settled  jurisprudence  we 
would  not  hesitate  to  answer  the  question  in  the  afOrmative;  but  it  is 
contended  that  act  No.  24  of  18T6  amending  artlole  576,  C.  P.,  so  (Ranged 
the  law  as  to  make  the  surety  InsulBclenL  Said  article,  eo  far  as  it  is 
material  to  this  inquiry,  reads:  "  Provided  the  appellant  gives  his  ob- 
ligation, with  good  and  solvent  security,  reaidlug  wltliin  the  jurisdiction 
of  the  court,  and  having  property  liable  to  seizure  to  the  amount  of  the 
obligation  within  the  State,  Id  favor  of  the  court  rendering  the  judgment 
for  a  sum  exceeding  by  one  half  the  amount  for  which  the  judgmrait 
was  given,  if  the  same  be  for  a  spedSc  sum,"  etc. 

The  change  from  the  previous  article  is  the  insertdon  of  the  eentmoe 
"and  having  property  liable  to  seizure  to  the  amount  of  the  <Mii/ation 
icithin  the  Stale." 

The  law  prior  to  this,  fixing  the  qualifications  of  judicial  sureties,  was 
contained  In  article  3042,  B.  C.  C,  wlilch  had  been  so  interpreted  ne  to 
justify  a  surety  residing  within  the  jurisdiction  of  the  court,  but  whose 
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property  was  out  of  the  State,  and  this,  we  think,  was  the  only  change 
made  in  the  qualifications  required.  Although  the  law  did  not  in  ex- 
presB  words  eay  that  the  property  must  be  liable  to  seUure,  yet  the 
investigation  In  every  case,  and  the  action  of  the  courta  thereon,  were 
had  with  reference  to  that  fact,  tor  it  could  not  have  been  correctly  held 
that  a  surety  was  sufBcient  who  showed  that  all  his  property  was  ex- 
empt from  seizure. 

We  know  of  no  law,  and  have  been  referred  to  none,  which  exempts 
promissory  notes  from  seizure.  The  records  of  our  courts  and  reporta 
of  decisions  present  not  a  few  cases  where  they  have  been  seized,  and  we 
can  not  say  that  the  dlCBculty  and  inconvealence  of  seizing  them,  so 
much  discussed  by  the  counsel,  will  authorize  us  in  declaring  them  not 
UtAle  to  sdzure. 

We  think  that  under  the  law  and  the  Jurisprudence  of  this  State  the 
surety  in  this  case  is  eufflcient,  and  it  is  therefore  ordered  that  the  pro- 
hibition herein  be  perpetuated. 


Felix  Gottschaia  vs.  Henry  Meyer,  on  a  Bi 
Surety, 

Tbe  object  of  tbe  lav  In  ffivinK  the  creditor  a  rltcht  to  prevent  the  departure  ot  the 
debtor  lor  the  i>ertod  of  three  munttis,  Ih  not  that  the  latter  mny  be  aoally  Im- 
nrlBoned  upon  a  writ  of  capias  ad  natisfaciendiim,  but  to  oompel  hinito  pay  the 
debtor  or  to  make  nn  InvoluntorF  Burrander  ol  his  property. 

Whether  the  creditor's  remedy  to  uompel  a  Borrender  be  noder  the  State  or  Ditionai 
law  of  bankniptoy,  he  has  the  aama  Interest  In  eoforeloK  the  preseoce  o(  bli 
creditor,  in  order  that  this  surrender  msy  be  efteoCed,  and  although  the  State 
may  be  precluded.  lor  the  time  beinc.  from  enforcing  her  own  bankrupt  law, 
ebe  la  not  on  that  account  prevented  from  a(tordln«  her  citizens  the  means  ot 
invokiuc  the  bankrupt  law  ol  the  United  Btates. 

Therefore  it  is  not  true  that,  inasmuob  aa  the  iceneral  bankrupt  law  ol  tbe  United 
States  has  superseded,  for  the  time  buiOK,  the  InBolvent  law  of  this  Btate.  It  fol- 
lows that  the  purpose  of  the  etatuto  nuthorlzlns  an  arrest  In  cItII  ceases  COQ  no 
ionser  be  tulfllied,  and  cooseanently  thot  tbe  bond  sued  upon  is  void. 

APPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.     Saucier, 
3.    LabaU,  Aroni  &  CUTtton,  for  plaintiff  and  appellee.    B.  K  For- 
num,  for  Hugo  Bedwitz,  surety,  defendant  and  appellant 
On  Motion  to  Disuibs. 
MoBQAN,  J.    This  case  is  to  be  governed  by  the  decision  heretofore 
rendered  by  us  in  the  case  of  Bedwitz  vs.  the  Judge  of  the  Sixth  District 
Court,  Parish  of  Orleans,  lately  decided.    Opinion  Book  Xo.  45,  p.  72. 
For  the  reasons  therein  assigned  the  motion  to  dlsmiae  is  refused. 
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Oottachalk  tb.  Karer. 

Oh  THE  Merits. 
IiEONABD,  J.  The  plaintiff  is  this  caae  sued  the  defendant,  Henry 
Meyer,  for  the  aum  of  S4&1  66,  and  coupled  with  his  suit  the  conaeira- 
tory  remedy  of  arrest,  alleging  that  the  defendant  was  about  to  r^nore 
from  the  State  permanently  Trithout  leaving  in  ft  sufBelent  property  to 
Hatlsfy  plaintJfTa  demand.  The  defendant,  having  been  arreet«d,  was 
afterward  released  upon  executing  the  bond  required  by  law,  Mr.  Hugo 
Bedwitz  becoming  his  surety.  In  due  course  of  legal  proceedings  plain- 
tiff obtained  judgnsent  for  the  amount  claimed  in  his  petition.  Execu- 
tion thereupon  Issued,  and  was  returned  nulla  bona.  A  rule  was  then 
taken  upon  the  surety,  Bedwitz,  to  show  cause  why  he  should  not  be 
condemned  to  pay  the  amount  of  plf^tUTs  judgment  against  Meyer. 
From  a  judgment  making  the  rule  absolute  the  surety,  Bedwitz,  has  ap- 
pealed. 

The  bond  executed  by  Meyer,  principal,  and  Bedwitz,  surety,  contained 
the  stipulation  that  the  principal  ahould  not  depart  from  the  State  with- 
in three  months  without  the  leave  of  the  court,  or,  in  case  of  such  de- 
parture, that  the  defendant  and  Ms  surety  should  pay  to  the  sheriS  the 
amount  for  which  definitive  judgment  should  be  rendered  in  this  case. 
The  defenses  of  Bedwitz  are: 

First— That  Meyer  was  not  legally  arrested,  because  he  was  not  a 
resident  of  New  Orleans,  nor  was  there  any  allegation  that  he  was  ab- 
sconding from  his  residence. 

Second— That  the  bond  given  by  the  plaintiff  as  a  condition  precedent 
to  the  issuance  of  the  writ  of  arrest  was  not  good  and  solvent. 

These  defenses,  if  they  have  any  merit,  could  be  properly  urged  only 
by  a  rule  to  quash  the  writ  of  arrest.  They  were,  in  fact,  so  urged,  and 
were  decided  adversely  to  the  pretensions  of  the  defendant  This,  judg- 
ment is  blndii^  upon  the  surety.    11  An.  509;  10  An.  261. 

The  third  defense  is,  that  it  is  incumbent  upon  plaintiff  to  prove  af- 
firmatively beyond  a  reasonable  doubt  that  Meyer  left  the  State  within 
three  months  of  his  arrest.  This,  we  think,  has  been  done.  Even  with- 
out tho  testimony  of  Mr.  Forman,  which  is  objected  to  as  having  been 
improperly  received,  there  is  evidence  sufficient  to  establish  the  fact  in 
question. 

Again,  it  is  contended  by  defendant's  counsel  that  the  obligation  of  the 
surety  in  a  caae  like  the  present  la  vain  and  useless,  because  the  writ  of 
iiaplas  ad  salisfaciewhim  is  abolished.  To  this  it  is  only  necessary  to  re- 
ply that  the  object  of  the  law  in  giving  the  creditor  a  right  to  prevent 
the  departure  of  the  debtor  for  the  period  of  three  months  is  not  that 
the  latter  may  be  finally  imprisoned  upon  a  writ  of  cajitan  ad  saiisfacien- 
(?"?«, but  to  compel  him  to  pay  the  debt,  or  to  make  an  Involuntary  sur- 
render of  his  property. 
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Lastly,  the  objection  la  ui^ed  that  Inasmuch  as  the  general  bankrupt 
law  of  the  nation  has  suspended,  for  the  time  being,  the  lusolTent  law  of 
the  State,  it  follows  that  the  purpose  of  the  statute  authorizing  an  arrest 
in  dTil  cases  can  no  longer  be  fulfilled,  and  that  the  bond  is  therefore  void. 
We  can  not  assent  to  this  proposition.  Whether  the  creditor'a  remedy  to 
compel  a  surrender  be  under  the  State  or  national  law,  he  has  the  aame 
interest  In  enforcing  the  presence  of  the  debtor  In  order  that  this  sur- 
render may  be  effected.  And  although  the  State  may  be  precluded  for 
the  time  being  from  enforcing  her  own  bankrupt  law,  she  is  not  on  that 
account  prevented  from  affording  her  dtlzens  the  means  of  Invoking  the 
bankrupt  law  of  the  nation. 

We  have  carefully  considered  all  the  grounds  of  defense  which  hare 
been  presented  by  the  surety,  and  can  discover  no  sufBcient  reason  why 
he  should  not  remain  bound  as  he  chose  to  bind  himself. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  Judgment  of 
the  district  court  be  afDrmed  with  costs. 

Behearlng  refused. 


State  ex  rel.  Mathieu  Boques  vs.  William  Faqin,  Cbimisal  Shehiff. 

lamMCersor  liabeaacorpiit  the mvledMlonot  the  8uDreme  Court  li  orUIniil  and 
not  appellate.  Th«  present  ease  is  one  la  which  this  court  mar  have  appellate 
iurlsdietloQ.    Henee  Ms  writ  of  Itabeat  corput  mast  l>e  dlBebanced. 

TThcther  the  injunction  in  the  present  Instance,  Tor  the  dlsobeyluK  ot  which  relator 
bus  Ijeen  Imprisoned,  Is  well  founded  or  not.  Is  a  matter  to  be  determined  on  tlie 
trial  thereof  In  the  lover  court  and  afterw&rd  on  appeal. 

This  court  does  not  wish  to  be  understood  as  saylnc  that  rolatur  has  no  remedy,  if 
hehasHufT^redawroiiKat  the  handset  the  lower  court,  but  It  is  manifest  that 
he  can  not  be  rellavod  in  the  present  proceedioB, 

APPLICATION  for  a  writ  of  habeas  corpus  to  be  served  on  William 
Fagin,  Criminal  Sheriff,  pariah  of  Orleans.  Charles  S.  Bice,  for  rela- 
tor,   J.  B.  Cotton,  for  respondent. 

LEOSARn,  J'.  The  relator,  being  in  custody,  prays  to  be  discharged  by 
this  court  on  a  writ  of  hiAeas  corpus,  alleging  that  he  has  been  Illegally 
Imprisoned  for  contempt  by  the  judge  of  the  Superior  District  Court  at 
the  instance  of  one  Charles  Lange. 

It  seems  that  Lange  obtained  from  the  Superior  District  Court  an 
order  of  injimction  against  Roques,  allying  that  the  latter  was  conduct- 
ing a,  private  market  to  piahitifTs  detriment;  that  euch  conduct  on  the 
port  of  Lange  was  illegal  and  caused  plaintiff  an  irreparable  injnrj-. 
The  judge  ordered  an  injunction  to  issue  upon  plaintifTs  giving  £>ond  in 
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the  sum  of  two  thouBand  dollars.  Boquea  disobeyed  the  Injunction,  and 
waB  Imprisoned  in  consequence. 

The  first  question  that  arises  is,  has  this  court  jurisdiction  to  giant  > 
habeta  corpus  in  such  a  case  ?  Article  aeTenty-four  of  the  oonsUtutioii 
of  1868  declares  that  the  Supreme  Court  shall  have  appellate  jurisdic- 
tion  only,  "  except  in  the  casee  hereinafter  mentioned."  Artldo  seventy- 
seven  declares  that  the  Supreme  Court  and  each  of  the  judges  thereof 
shall  have  power  to  issue  writs  of  habeas  corpus  In  cases  in  which  tiiey 
may  hare  appellate  juriadlctton.  This  article  of  the  pieseut  oonstitu- 
Hon  is  Identical  with  article  sixty-seven  of  the  constitution  of  1815  sod 
article  sixty-nine  of  the  constitution  of  1852.  In  the  case  of  ex  parte 
Mitchell,  1  An.  43,  and  State  ex  rel  Cook  ve.  Keeper  of  Pariah  FiisoD, 
15  An,  347,  it  was  decreed.  In  the  language  of  Voorhies,  J.,  who  delivered 
the  opinion  of  the  court  in  the  latter  case,  that  in  matters  of  habeas 
corpus  the  jurisdiction  of  the  Supreme  Court  is  original  and  not  appe- 
late. Is  the  present  case  one  in  which  we  may  have  appellate  jurisdic- 
tion? We  think  it  is.  The  amouat  involved  is  not  merely  Uie  five 
hundred  dollars  damages  claimed  by  plaintiff,  but  the  interest  of  de- 
fendant la  his  present  business,  which  largely  exceeds  five  hundred  dol- 
lars, as  shown  by  his  answer  and  affidavit  We  therefore  have  jurisdic- 
tion by  original  proceeding,  which  the  matter  before  us  manifestly  Is  (as 
no  judgment  of  the  lower  court  is  appealed  from),  to  inquire  into  the 
rightfulness  of  Roques's  imprisonment. 

It  is  admitted  by  counsel  tor  Boquea  that  we  can  not  afford  relief  it 
the  lower  court  had  jurlsdictlOD  to  grant  the  injunction.  The  Superior 
District  Court  is  vested  by  the  statute  creating  it  with  power  to  grant 
writs  of  injunction.  Article  296  of  the  Code  of  Practice  declares  that 
"injunction  is  a  mandate  obtained  from  a  court  by  a  plaintiff  prohibit- 
ing one  from  doing  an  act  which  he  contends  may  be  injurious  to  him 
or  may  Impair  a  right  which  he  claims."  Lange  swears  that  Boques  is 
injuring  him  and  impairing  his  rights.  Whether  the  pariicniar  act 
which  causes  aucb  injury  or  impairment  is  sufficient  to  authorize  an  in- 
junction, is  tor  the  judge  to  whom  application  is  made  for  the  order  to 
determine.  Whether,  also,  the  injunction  in  the  present  instance  is  wdl 
founded  or  not,  is  to  be  determined  on  the  trial  thereof  in  the  Iowa* 
court  and  afterward  on  appeal  It  the  order  was  improperly  granted, 
Boques  will  have  his  remedy  for  damages  on  the  bond.  But  be  can  not 
disobey  the  Injunction  with  impunity  while  it  Is  still  in  force.  We  do 
not  wish  to  be  understood  as  saying  that  Boquea  has  no  r«medy  it  he  baa 
BufTered  a  wrong  at  the  hands  of  the  lower  court,  but  it  la  manifest  that 
he  can  not  be  relieved  in  the  present  proceeding. 

It  is  therefore  ordered  that  the  rule  for  a  habeas  corpus  be  discbaiged 
at  th^  costs  of  the  relator,  and  l^at  he  be  remanded  to  prison. 


NEW  0KLEAN8.  NOVEMBEB.  1876.  889 

Btate  ex  rel.  Boanea  vs.  Facis.  Criminal  Sberlll. 

UtffliiAN,  J.,  concurri}tg.  Passing  over  the  question  of  the  jurlsdictlou 
ol  tbla  oourt,  upon  which  It  is  not  necessary  for  me  to  express  an  opin- 
kin,  I  agree  with  the  magority  that  the  Superior  District  Court  has  Juris- 
diction over  the  case  out  of  which  the  proceeding  now  before  us  grew, 
and  I  therefore  concur  in  the  decree. 

Howell,  J.,  took  no  part  la  the  decision  of  this  case. 


No.  6388. 

State  ex  bel.  John  A.  Dardehke  vs.  the  Judge  of  the  Futh  Judicial 
District  Court,  Faribh  of  Iberville. 

It  is  not  neoeBsary  tbatthe  pariah  J  udiie.  aotlQR  in  tbe  absence  of  tbe  district  iudee. 
should  have  cnused  to  be  taken  a. rule  to  sho\r  cause  t>eIore  ieauioff  the  injune- 
tion  prayed  for.  There  1b  nothlDR  in  the  law  upon  thia  Hubjaot  which  requires 
the  judRB  to  do  thla.  The  amount  of  the  bond  to  be  bIvou  is  such  as  tlie  Ooort 
may  daCermino.    This  !b  h  matter  oF  dlBCretloD  with  the  judge,  which  this  court 

Ab  to  whether  the  party  enjoined  is  permltMd  ts  set  aside  tbe  injunction  upon  slv- 
liig  band,  when  the  act  pomplained  of  will  not  work  irreparable  injury  to  the 
plalntm  who  enjoins— which  irreparable  Injury  is  not  all(«ed— the  question  of 
Irreparable  Injury  Is  the  only  one  which  thlscourt  can  examine  on  the  appeal 
applied  for.  and  Is  therefore  subject  to  Its  revision.  The  judee  a  quo  erred  In 
ref  usIdk  said  appeal. 

APPLICATION  for  a  writ  of  mandamus  and  prohibition  against  the 
judge  of  the  Fifth  Judicial  District,  parish  of  Iberville.  Barrow  £ 
Fope,  for  relator.    Judge  Dewing,  in  propria,  persona. 

Moroak,  J.  Relator  obtained  an  injunction  against  the  sheriff  of  the 
parish  of  Iberville  et  al.,  staying  proccedinge  in  an  crdcr  of  seizure  and 
aal&    The  order  was  signed  by  the  parish  judge. 

Application  was  made  aubeequently  to  the  district  judge  to  dissolve 
the  injunction  upon  defendant's  furnishing  bond,  which  was  done.  From 
this  order  relator  prayed  for  a  suspensive  appeal,  which  the  district  judge 
refused  to  grant.  Relator  asks  for  a  mandamus  compelling  him  to  grant 
the  appeal. 

The  district  judge  assigns  many  reasons  why  the  rule  should  not  be 
made  peremptory,  but  most  of  them  relate  to  tbe  defense  of  ttie  main 
suit,  that  is,  the  propriety  of  dissolving  the  injunction.  These  it  is  not 
necessary  for  us  to  consider,  the  only  question  before  us  being  whether 
or  not  the  relator  is  entitled  to  a  suspensive  appeal  from  the  order 
setting  aside  the  injunction  upon  the  parties  fumishing  bond. 

The  first  answer  of  the  district  judge  is,  that  in  his  absence  the  parish 
judge  granted  the  Injunction  without  having  caused  the  plaintifiC  in  exe- 
cution to  take  a  rule  to  show  cause  why  the  injunction  should  not  issue 
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on  a  bond  for  one  hundred  and  fifty  doUara.  It  was  not  neceasary  that 
the  pariah  court  should  have  caused  a  rule  to  ahow  cause  to  be  takeo 
before  Issuing  the  inJuQCtion.  There  is  nothing  in  the  law  upon  this  sub- 
ject which  requlree  the  judge  to  do  this.  The  amount  of  the  bond  to  be 
given  is  each  as  the  court  may  determine.  C.  P.  301^  This  is  a  matter 
of  discretion  with  the  judge  which  we  are  not  to  interfere  with. 

The  second  answer  is,  that  the  party  enjoined  ia  permitted  to  set  aside 
the  Injunction  upon  giving  bond,  when  the  act  complained  of  will  not 
work  an  Irreparable  injury  to  the  plaintiff  who  enjoina  He  says  that  no 
irrepamble  injury  Is  alleged  by  the  plaintiff  in  injunction.  Therefore,  lie 
says,  he  was  authorized  to  set  aside  the  Injunction  upon  the  defendant 
in  injunction  furnishing  a  bond. 

The  questtoQ  as  to  irreparable  injury  is  the  onljr  one  which  we  can  ex- 
amine on  the  appeal,  and  Is  therefore  subject  to  our  revision. 

The  rule  is  made  absolute. 


Mrs.  Sauje  J.  Pikkstok  vs.  Morbe  &  Zunts. 

Tbo  iDtcntlonof  thetestAtor  Is  the  law  o(  thlacasa.  Tbat  Intention  was:  EIrK— Tn 
fflve  to  each  uf  the  parties,  three  In  number,  named  In  a  certain  clnuM  of  tht 
will,  live  thousand  doUara.  Beoond— la  nnae  of  the  death  of  either  or  allot  them. 
he  willed  that  the  ebareB  beqiienthed  to  them  should  go  to  tho  ualTersaJ  logater. 
tThlrd— He  ordered  that  none  of  the  legateee  should  be  paid  until  the  hapiMnliui 
of  aoertaln  eontliucency.  Neither  of  the  coDtiutenolea  has  haptiened.  andtberr 
is  no  posslbllit)'  of  Its  happenlnK. 

It  is  also  clear  that  the  teatator  intended  that  his  universal  legatee  should  receive 
the  legacies  mentioned  In  case  the  three  leiratoee  did  not  nmrry  before  thn' 
reached  the  age  of  twenty-one  or  did  not  reach  that  lufB.  Two  of  them  died  be- 
fore these  continicencles  happened.  Tho  amounts  left  to  them  are  therefore, 
under  tbe  terms  of  the  will,  to  be  gathered  by  the  unlveraal  lesatee,  and  not  by 
tbe  Burvivlni:  sister  and  legatee,  the  plaintiff  in  this  case. 

APPEAL  frem  the  Sixth  District  Court,  parish  of  Orleaus.  Saucier,  J. 
Clarke,  Bayne  £  Jtenahatv,  lor  plalntitr  and  appellee.  William,  H. 
Hrint  and  J.  A.  Campbell,  for  defendants  and  appellants. 

MoBOAK,  J.  This  suit  is  based  upon  the  following  clause  in  the  will  of 
the  late  S.  F.  Slatter; 

"  I  hereby  give  and  bequeath  to  the  three  children  of  my  niece,  Msrtlia 
Hill  Slatter,  who  mnirled  in  Alabama,  and  is  now  dead,  the  sum  of  Otteeo 
thousand  dollars,  payable  to  them  by  my  executors  in  tiie  following  man- 
ner: Each  of  said  three  children,  now  residing,  to  the  beet  of  my  knowl- 
edge and  belief,  in  Montgomery  county,  Alabama,  shall  rec^ve  Ave  thou, 
aand  dollars,  without  interest;  and  in  case  of  the  death  of  either  of  said 
three  children,  his  or  her  share,  amounting  to  five  thousand  dollars,  shall 
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go  to  and  be  rocdved  by  my  universal  legatee,  Hope  H.  Blatter;  and  I 
also  will  and  direct  that  ea<di  of  s^d  three  children  shall  receive  his  or 
her  share  of  five  thousand  dollars  when  he  or  she  marries  or  attains  the 
age  of  twenty-one  years." 

The  defendants  are  assignees  ol  the  nniveraal  legatee,  and  oontend  that 
the  legacy  to  two  of  the  three  children  has  lapsed  by  their  death  subae- 
iiuent  to  the  death  of  the  testator  and  before  they  reached  the  age  of 
twenty-one  years.  The  plaintiff  Is  sole  heir  of  her  two  deceased  ^ters, 
the  three  siatere  being  the  three  (diUdren  of  Martha  Hfll  Slatter,  men- 
tioned In  the  wilL 

Mr.  Slatter  died  on  or  about  the  fifth  of  July,  1861,  the  three  children  * 
surviylng.  They  were  bom  respectively,  Sallle  J.  Burch,  twenty-fourth 
of  Kovember,  1856;  Fanny,  twenty-second  June,  1863;  Betty,  thirte^ith 
of  August,  1864.  Fanny  and  Betty  both  died  in  August,  1864;  the  plain- 
tiff Salhe,  was  married  October  24, 1872.  The  legacy  of  five  thousand 
dollars  has  been  p^d  to  her,  and  she  now  claims  to  be  reoognized  as  hdt 
of  her  sbters  for  the  remtdnlng  ten  thousand  dollars.  No  question  Is 
made  as  to  the  preznatutity  of  the  action,  aU  parties  desiring  the  settle- 
ment of  tights. 

If  the  will  gave  to  the  chUdren  whose  rights  are  in  question  here  the 
sum  of  five  thousand  dollars,  to  be  paid  when  they,  respectively,  married 
or  reached  the  age  of  twenty-one  years,  and  stopped  there,  no  doubt 
would  arise  in  our  minds  as  to  the  plaintifTs  rights.  The  time  fixed  for 
the  payment  of  the  legacies  would  only  have  been  a  term  attached  thereto, 
and  those  legatees  who  died  before  the  term  at  which  they  were  to  have 
been  paid  had  arrived  would  have  transmitted  their  rights  to  their  heir. 
But  the  wUl  does  not  stop  there.  The  testator  had  Instituted  a  universal 
le^^atee,  and  he  deciared,  with  r^erenoe  to  the  bequests  which  we  are 
now  considering,  that  "in  case  of  the  death  of  either  of  said  three 
children,  his  or  her  share,  amounting  to  five  thousand  dollars,  shall  go  to 
and  be  reo^ved  by  my  universal  legatee,  Hope  H.  Blatter."  The  inten- 
tion of  the  testator  Is  the  law  of  this  case,  "  volutiias  teslatoris  totum 
fecit." 

What  was  the  intention  of  the  testator  ? 

First — He  de^red  to  give  to  each  of  the  parties  named  in  the  clause  of 
the  will  five  thousand  doUara. 

Second — In  case  of  the  death  of  dther  or  all  of  them,  he  willed  that 
the  shares  bequeathed  to  them  should  go  to  his  universal  legatee. 

Third— He  ordered  that  none  ot  the  legadea  should  be  paid  until  the 
happening  of  certain  oontlngenciea 

Neither  of  the  oontingendes  has  happened,  and  there  is  no  possibility 
of  its  happening.  It  seems  to  us,  therefore,  that  the  plaintifb  are 
without  a  case.    It  is  ateo  clear  to  us  that  the  testator  Intended  that  his 
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universal  legatee  should  receive  the  legaciee  mentloDed  in  case  the  legateeft 
did  Dot  man?  before  they  reached  the  age  of  tweoty-one,  or  did  not  reaidi 
that  age.  It  ie  admitted  that  they  nev»  married  and  that  they  had  not 
reached  the  age  ol  twenty-one  when  they  died.  The  amomita  1^  to 
them  are,  therefore,  we  think,  under  the  terms  of  the  will  to  be  gathered 
by  the  universal  l^atee. 

It  Is  therefore  ordered,  adjudged,  and  decreed  that  the  Judgment  oT 
the  district  oourt  be  avoided,  annulled,  and  reversed,  and  that  there  be 
judgment  In  favor  of  tlie  driendante,  with  costs  in  both  courts. 

Beheoring  refused. 


Mas.  Watbiqant  vs.  Fiebbb  Ddxokt  er  ai- 

Flalntlff.  for  the  tour  mnnthe  durlne  which  thtt  defendant  after  the  expiration  of  hli 
lease  oooupiedher  property,  iBoleftrl;  entitled  to  a  j  adfcment  for  tbe  reDt.wh1di 
WBB  tllG  per  month. 

Butthejudee  a  !iiH>  awarded  her  damSKOB  beyond  this,  upon  the  r round  thai  tbe 
propertr  was  returned  to  her  at  a  aeaaon  of  the  year  when  It  was  difnealt  to  pro- 
cure s  tenant  for  the  aame.  He  allowed  rent  la  the  ebaoe  of  damaKes  from  Hay 
until  Oinober.  Thie  la  an  error.  There  Is  no  evident  that  tbe  plaintilT  could 
have  procured  a  tenant  If  she  had  been  put  In  poasesslon  ot  the  property  an  the 
day  that  the  lease  expired,  the  oiidenoe  la  that  Octotier  la  n  more  favorable 
month  for  the  leaalnK  of  property  than  Uay.  but  it  la  shown  that  even  in  the  Oc- 
tober folio wintt  the  date  ot  the  delivery,  the  property  was  not  leased,  althoush 
offered  for  rent.  Indeed.  It  is  proved  that  plaintiff  never  found  a  tenant,  bat 
that  she  Bold  the  property. 

APPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.  CuSom,  3. 
E.  Bermuda,  for  plaintiff  and  appellee.  Sambola  £  Dncroe,  for  de- 
fendanlH  and  appellants. 

MoRQAN,  J.  Plaintiff  is  the  owner  of  a  certain  property  situated  at 
the  corner  of  St.  Louis  and  Bourbon  streets;  this  property  she  teased  to 
tbe  defendant,  Dufort,  The  lease  expired  on  the  thirty-first  of  Decem- 
ber, 1872.  Dufort  refused  to  give  up  the  property.  Plaintiff  brought  an 
ejectment  suit,  which  was  decided  in  her  favor.  From  the  judgment  of 
the  district  oourt  Dufott  took  a  suspensive  appeal  The  bond  fumbhed 
was  for  one  thousand  dollars,  to  respond  to  such  damages  as  the  plain- 
tlft  might  sustain  if  the  appeal  went  against  the  d^endant  Alfred 
Broutin  was  security  on  the  bond.  The  judgment  of  the  district  court 
was  affirmed. 

Four  months  elapsed  between  the  time  when  the  lease  expired  and  the 
final  dedelon  of  the  cause.  PlaintJfF  now  suea  Dufort,  and  Brontin,  the 
eeourity  on  tb*  bond,  to  make  them  respond  to  the  damages  which  tbe 
illegal  detention  of  the  plainttfTs  property  by  Dufort  occaeloned  her. 
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The  rrait  of  tba  property  was  one  hundred  and  tweoty-Sve  dollars  per 
mouth.  Forthefourmonths  whkjh  Dufort  occupied  the  premises  tike 
plahitifr  is  cletuiy  entitled  to  a  judgment.  But  the  diatilot  judge  awarded 
Iter  damages  beyond  this,  upon  the  ground  tiiat  the  proper^  was  re- 
turned to  her  at  a  aeeacm  of  the  year  when  H  was  dlfDcult  to  procure  a 
tenant  for  the  SMue.  He  allowed  rent  In  the  shape  of  damages  from 
Hay  until  Ootober.  But  there  is  no  evideooe  that  the  plohitifr  oould 
have  procured  a  tenant  It  she  had  been  put  In  poseeseton  of  the  prop- 
erty on  the  day  that  the  lease  expired.  The  evidMioe  is  that  Ootober  Is 
a  more  Savorable  month  for  the  leatdng  of  property  than  May,  but  it  is 
■shown  tliaD  eren  in  the  October  Iollowln$(,  the  dat«  of  the  dellTery,  the 
property  was  not  leased,  although  offered  for  rent.  Indeed,  It  Is  shown 
that  the  plaintiff  never  found  a  tenant  tor  it,  but  that  she  sold  It  in  June, 
1871. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment  of 
the  distriot  court  be  amended  so  bb  to  reduce  the  same  to  five  hundred 
dollars,  with  legal  interest  from  judicial  demand,  and  that  as  thus 
amended  the  judgment  appealed  from  be  atDrmed,  the  oostsof  the  lower 
court  to  be  borne  by  the  defendants,  those  of  the  appeal  to  be  borne  by 
the  appellee. 

Blearing  refused. 


GhCbi  Teenkuil  vs.  W.  P.  Hahper,  Shebifi',  and  C,  Fbitel. 


*Theiiialaquestlouln  thlBlDstaaoelB  thfloneol  re$}udieala. 

la  the  earn  ot  Feitet  vs.  Varaeull  It  was  dea[ded.  not  only  that  the  jud^meot  ihould 

bo  revived,  but  tliatC.  Verneutl.  UDoa  whom  citation  was  served  lu  the  revival 
pr»oeedlDKB  nod  who  Is  the  itlalntlffiD  the  present  ceee,  was  the  Identical  person 
against  whom  judement  was  rnudered.  This  question  was  titlitntad  at  the  in- 
stance of  VerDGuil  himaell.  It  was  solemnly  decided  asalnst  his  pretensions. 
and  he  took  no  appeal.  With  whst  color  o[  mason  then  can  he  present  him- 
self to  the  same  court  a  few  weeks  lator  and  ask  that  preoissly  the  BBoe  anw- 
tlon  should  be  ajcaln  lltlcated  between  the  same  parties  tbrouBb  ao  appUoatloc 
for  an  Injunction  against  a  writ  ot  seizure  Isaued  atcaiDBt  him?  This  court  1h 
bound  to  assume  that  the  first  decision  was  right.    Ret  jadicata  pro  tariUiie  or- 

APPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.   SawAer,  J. 
Dtdlon  &  Wolk^,  for  plaintiff  and  appellonL     Thomas  J.  Cooiey,  tor 
defendant  and  appellee. 

Leonabd,  J.  On  the  twenty-seTentli  day  of  August,  1868,  Charles  Fei- 
tel  brought  suit  in  the  Sixth  District  Court  tor  the  parish  of  Orleans 
against  one  Vemeuil,  whose  Christian  name  was  imknown  to  petitlonsr, 
but  whom  he  described  to  be  the  captain  of  the  schooner  Mary  Agnes. 
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On  Uie  eeoond  day  of  September  followtng,  dtation  was  served,  as  tiie 
sheriff  states  In  bis  return,  "  upon  Captain  Temenil  In  persoD,"  and  on 
th.e  twenty-third  day  of  Norember,  1868,  judgment  by  default  was  made 
final  agahiBt "  Captain  C.  VemeuU  "  for  the  sum  of  t&31  77.  On  the  fliet 
day  of  October,  1872,  Feitel  instituted  prooeedlngs  to  revive  his  judg- 
ment, and  caused  citation  to  be  Issued  to  tiie  defendant,  which  ynut  served 
on  "  Ur.  C.  Vemeuil  in  pereon."  In  obedieooe  to  tills  dtation  ^peared 
Ch^rl  Yemeuil,  who  alleged,  by  way  of  oxceptlon,  and  subeequently  in 
hia  answer,  that  he  was  not  lite  VemeuU  against  whom  judgment  was 
rendered  hi  1668;  that  he  had  never  been  dted  in  the  orighial  suit,  and 
that  he  was  not,  and  never  had  been,  the  captain  of  the  schooner  Hary 
Agnes.  A  considerable  amount  of  testimony  was  taken  bearing  upon 
this  question  of  identity.  Defendant's  exception  was  overruled,  and  the 
oourt  finally  rendered  Judgment  in  favor  of  the  plalntU^  Feitel,  decreeing 
that  the  judgment  previously  rendered  In  his  favor  be  revived  against 
C  Verneuil,  and  that  said  Vemeuil  pay  the  eosts  of  the  proceedings- 
From  this  judgment  no  appeal  was  (alien. 

On  the  thirtieth  day  of  June,  1878,  Feitel  caused  a  writ  of  fieri  facua 
to  be  Issued  upon  his  judgment,  under  which  the  sheriff  seized  two  lots 
of  ground  in  the  Sixth  District  of  the  dty  of  New  Orleans,  the  property 
of  Ch^ri  Vemeuil.  The  present  suit  was  thereupon  brought  by  Chen 
Vemeuil  against  Feitel  and  the  sheriff,  to  restrain  them  from  selling  this 
property. 

The  judge  a  quo  ordered  the  defendants  to  show  cause  why  an  injunc- 
'  Hon  should  not  issue,  and  in  the  mean  time  caused  the  proceedings  under 
the  Heri  fadas  to  be  stayed.  The  petition  for  an  injunction  contains  sub- 
stantially the  same  allegations  as  those  set  forth  in  the  exception  and 
answer  of  Ch^ri  Vemeuil,  filed  in  the  proceedings  for  revival,  namely, 
that  he  was  not  the  party  against  whom  the  judgment  was  rendered  In 
the  suit  of  Feitel  vs.  Vemeuil,  fmd  that  he  has  no  interest  in  said  suit,, 
except  to  procure  the  release  of  his  propertiy.  To  this  action  Frftel  flied 
the  plea  of  reti  judicaia,  alleging  that  the  matters  contf^ned  in  plainUfTs 
petition  had  already  been  adjudged  in  respondent's  tbvor  in  the  suit  of 
Feitel  vs.  Vemeuil.  The  judge  a  quo  maintained  the  exception,  and  or- 
dered the  preliminary  injunction  to  be  dissolved.  From  this  judgment 
the  plaintiff,  Cheri  Vemeuil,  has  taken  a  suspensive  appeaL 

On  the  trial  of  the  plea  of  res  judicata  In  the  court  t>eIow  the  defend- 
ant, Feitel,.  offered  in  support  of  his  plea  the  entire  record  la  the  suiC  of 
Feitel  vs.  Vemeuil.  The  plmntiff  objected  to  this  evidence,  on  tiie  ground 
that,  according  to  rule  xxiL  of  the  rules  of  the  district  oourts  tor  the 
parish  of  Orleans,  it  is  provided  tbat,  upon  the  trial  of  the  rule  nisi  for 
an  injunction,  the  defendant  is  permitted  to  file  affidavits  to  cootiadiet 
the  sworn  allegatious  of  the  petition,  and  that  "  no  other  evidence  shall 
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be  heard."  The  judge  a  quo  overruled  the  objection,  and  ordered  tbe> 
reoord  to  be  adtoitted,  and  the  pl^tiff  took  bla  bill  of  exceptions. 

We  do  i^ot  think  that  the  rule  in  qnestioQ  haa  any  application  to  a  case 
of  Uiki  kind.  The  defendant  does  not  seek  to  contradict  the  sworn  alle- 
gatlosB  of  pl^ntitTs  petition.  He  merely  excepts  that,  admitting  those 
allegations  to  be  true,  they  have  once  been  finally  passed  upon,  and  offets 
the  only  proper  evidence,  namely,  the  record,  in  support  of  his  declara- 
tion. In  our  opinion,  the  judge  a  quo  was  clearly  right  in  overruliag  the 
objection. 

As  regards  the  question  of  res  judicata,  it  is  true,  as  plaintiff's  counsel 
alleles,  that  the  authority  of  the  thing  adjudged  takes  place  only  with 
respect  to  that  which  was  the  object  of  the  judgment  In  the  present 
case  it  is  contended  that  the  decision  of  the  court  was  ttiat  the  judgment 
in  the  suit  of  Feitel  vs.  Verneull  be  revived  against  C.  Verneuii,  and 
that  the  result  would  have  been  precisely  the  same  by  default,  if  Cheri 
Vemeuil  had  made  no  appearance  whatever  in  the  suit  to  revive  the 
judgment  against  his  namesake.  But  is  It  true  Uiat  the  judgment  of  re- 
vival was  the  only  one  that  was  rendered  in  the  course  of  the  proceed- 
ings ?  That  it  was  the  final  judgment  can  not  bo  disputed,  but  interlocu- 
tory dedsions  may  have  the  effect  of  res  judioaia  as  well  as  the  final 
decree.  An  Issue  may  be  made  up  and  litigated  by  way  of  exception  as 
well  as  by  an  answer.  The  exceptor  becomes,  for  the  time  being,  the 
piaintifT.  If  he  makes  out  his  case,  Its  t>eueflts  are  secured  to  him;  if  he 
fails,  be  is  bound  by  the  decision  of  the  court,  and  can  not  set  up  the 
identical  claim  sgainst  the  same  party  in  a  subsequent  litigation.  An 
illustration  of  this  rule  is' given  by  Merlin.  It  a  party  who  has  been  con- 
demned to  pay  a  certain  sum  of  money  should  afterward  discover  a 
receipt  ttiat  he  had  once  paid  this  identical  debt,  he  could  recover  back 
the  amount  paid,  even  after  liaving  satisfied  the  judgment  condictione 
incubUi,  because  good  faith  would  not  permit  the  creditor  to  exact  the 
same  debt  twice.  But  this  claim  of  payment  could  not  be  listened  to 
^ter  a  final  judgment.  In  case  the  plea  of  payment  hod  been  made  and 
overruled.  In  that  event  the  party  condemned  could  not  even  set  up  a 
receipt  which  he  had  found  after  the  judgment,  because  it  would  have 
be«p.  decided  not  merely  that  he  was  debtor,  but  that  be  had  not  ptdd. 
Xouveau  'Repertoire,  tome  xii.  section  1  i% 

In  the  present  case  it  was  decided  not  merely  that  the  judgment  in  the 
case  of  Feitel  vs.  Vemeuil  should  be  revived,  but  that  0.  Vemeuil,  upon 
whom^  citation  was  served  in  the  revival  proceedings,  and  who  Is  the 
plalntitr  In  the  present  suit,  was  the  Identical  person  against  whom  judg- 
ment was  rendered  at  the  suit  of  Feitel  in  1863.  This  question  was  litl- 
gated  at  the  instance  of  Vemeuil  himself;  it  was  solemnly  decided  against 
his  pretensions,  and  he  took  no  appeal.   With  what  show  of  reason,  then. 
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GOuld  be  present  himself  to  the  same  court  a  few  weeks  later,  and  ask 
that  predaely  the  same  question  should  be  again  IlUgated  betweoi  tlte 
same  parties  through  an  application  for  an  Injunction  ?  We  are  bound  to 
aaaume  that  the  first  decision  was  right  The  presumptioD  in  such  esses 
ia  in  favor  of  the  probity  of  the  witnesses  and  the  intelligence  ot  tbt 
Judge.    Mea  judicaUt  pro  verilate  accipitur. 

It  ia  therefore  ordered,  adjudged,  and  decreed  that  the  judgment  of 
the  district  court  be  affirmed  with  oosta 


New  Orleans  Canal  and  Bankino  Cohpant.  J.  H.  A.  Laoboue, 

TED.  VB.  John  B.  Pike,  through  Hia  Eibcutbix,  Rebecca  M.  Pike, 

In  thla  suit,  instituted  in  October,  1M7,  In  the  fourth  Dfstrfrt  Court,  Dorlsh  ot  Oc- 
leans.  to  revive  a  judgment  rendered  Id  Bald  court  osBlnst  John  R.  Plfce  Id  De- 
cember. 1857.  citation  was  served  upon  Hra.  RebBocSi  Pike,  who  was  tbe  revre- 
sentative  ot  the  aacceesioD  t>(  aaid  John  B.  Pike,  at  that  time  deceaaed.  Belore 
Ibe  dar  for  ansvrerlDK  had  exDlrcd  the  oaae  waa  transferred,  on  eiceptioa  ot 
Dlalntlfte'  counsel,  to  the  Hecond  District  Court  for  the  parish  of  Orle&n*,  od  tht* 
xrouDd  that  Flka's  eucceeaion  had  been  oi>ened  in  that  oourt  and  that  it  alone 
badiurisdmion  of  [he  cause.    Thla  waa  an  error. 

In  thJa  case  the  judsment  was  rendered  In  the  Fourth  District  Court.  It  tollows 
therefore  from  the  text  of  the  law  Itself  tlwtBatd  court  was  the  proper. tribaiud 
to  revive  Its  own  judgmeuL 

It  was  mantfeBtly  never  iDtended  that  the  records  of  suits  which  had  pasaed  into 
flaal  iudKments  ahould  be  transtPrred  from  oodR  to  oourt  whenever  any  pait; 
iDtersBted  saw  proper  to  institute  proceed  loss  to  prevoat  their  prescrintloQ.uid 
the  dotendautor  his  rcpreaeutatlvii  should  not  have  happened  to  be  aultject  to 
the  ordinary  jurlsdlctloD  of  the  court  which  rendered  the  judKiuent. 

In  the  present  case  the  proceedliiK  Is  aot.  strictly  Bpeofclus,  a  suit  aKalnst  a  sucae«- 
sloQ,  but  merely  a  method  of  praventlng  the  prescripllon  of  a  judttroent  by  a 
Citation  directed  to  the  representative  of  the  judement  debtor.  It  follows  that 
this  suit  was  improperly  removed, from  the  Fourth  District  Court  and  that  it 
ahould  be  relransf erred  to  that  tribunal. 

AltbouBb  no  exception  hoa  lieen  nlfd  to  the  jurisdiction  ot  the  Second  District  Court, 
this  court  Is  nevertheless  bound  to  notice  at  proprto  nuifu  the  Want  ot  jurisdic- 
tion Id  any  of  the  interior  tribunals  from  which  appeals  maybebrousht  before  it 

APPEAL  from  the  Second  District  Court,  parish  of  Orleans.     Tiitsot,  J. 
J.  N.  Srickell,  G.  W.  Marr,  and  3f.  Emeratm,  for  pl^ntitb  and  ap- 
pellees.   FellowB  £  Mills,  for  defendwit  and  appellant 

Leonard,  J.  On  the  seventh  day  of  December,  1857,  final  judgmoit 
was  rendered  In  this  case  in  the  Fourth  District  Court  for  the  parish  of 
Orleans  against  John  B.  Fike  lor  the  sum  of  35B3  33.  On  the  fourteenth 
day  of  October,  1867,  L.  N.  I^ne,  ailing  that  he  was  the  sufon^toe  of 
plaintiffs,  instituted  proceedings  to  revive  the  Judgment,  and  caused  cita- 
tion to  he  served  upon  Mrs.  Bebeo-a  M.  nke,  who  was  the  representa- 
tive of  the  succession  of  John  R.  Pike,  at  that  time  deceased.    Before 


NEW  0KI;EANS,  NOVEMBEB,  187&  897 

New  Orlenns  Caosl  and  BanhloK  Companr  i%  Plk«. 

the  delay  for  answering  had  expired  the  case  was  transferred,  on  moUoQ 
of  plalntiBb'  counsel,  to  the  Second  District  Court  for  the  parish  of  Or- 
leans, on  the  ground  that  Ur.  Pike's  succession  had  been  opened  in  that 
«ourt,  aikd  that  It  alone  had  jurisdiction  of  the  cause.  The  record  of  the 
suit  was,  however,  mislaid,  and  was  not  filed  in  the  Second  District 
Court  until  July  1,  1872.  On  the  next  day  Mrs.  Pike,  executrix,  ap- 
peared In  that  court  and  excepted  that  the  Fourth  District  Court  was 
without  jurisdiction  to  make  her  a  party  to  bbe  suit,  and  that  the  pro- 
ceedings against  her  should  therefore  be  dismissed. 

The  law  under  which  the  citation  was  issued  to  Mrs.  Pike  is  as  fol- 
lows: "  Any  party  interested  in  any  judgment  may  have  the  same  re- 
vived at  any  time  before  It  Is  prescribed,  by  having  a  citation  issued  ac- 
cording to  law  to  the  defendant,  or  his  representative,  from  the  oourt 
which  rendered  the  judgment"    B,  S.,  sec  2813. 

In  this  case  the  judgment  was  rendered  by  the  Fourth  District  Court 
for  the  parish  of  Orleans.  It  follows,  therefore,  from  the  the  text  of  the 
law  itself,  that  the  Fourth  District  Court  was  the  proper  tribunal  to  re- 
vive its  own  judgment.  It  was  mauifeetly  never  Intended  that  the 
records  of  suite  which  had  passed  Into  final  judgments  should  be  trans- 
ferred from  court  to  court  whenever  "  any  party  Interested  "  should  see 
proper  to  institute  proceedings  to  prevent  their  prescription,  and  the  de- 
fendant, or  his  representative,  should  not  happen  to  be  subject  to  the 
ordinary  jurisdiction  of  the  court  which  rendered  the  judgment.  If 
John  R  Pike  had  been  alive  at  the  time  of  the  Institution  of  these  pro- 
ceedings, but  domiciled  in  some  remote  country  parish,  would  It  be 
seriously  contended  that  it  would  have  been  necessary  to  send  the  rec- 
ord to  the  court  of  his  domicile  in  order  to  have  the  judgment  against 
him  revived  ?  In  the  present  case  the  proceeding  is  not,  strictly  speak- 
ing, a  suit  against  a  succession,  but  merely  a  method  of  preventing  the 
prescription  of  a  judgment  by  a  citation  directed  to  the  representative 
of  the  judgment  debtor.  It  follows  from  these  views  that  this  suit  was 
improperly  removed  from  the  Fourth  District  Court,  and  that  it  should 
be  retransferred  to  that  tribunal.  It  ia  true  no  exception  has  been  filed 
by  the  defendant  to  the  jurisdiction  of  the  Second  District  Court,  but 
this  court  Is  bound  to  notice  ex  propria  modi  the  want  of  jurisdiction  in 
any  of  the  Inferior  tribunals  from  which  appeals  may  be  brought  be- 
fore it 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment  of 
the  Second  District  Court  be  reversed,  and  that  this  cause  be  now  re- 
manded to  said  court  with  directions  to  retransfer  the  same  to  the 
Fourth  District  Court  for  the  parish  of  Orleans.  It  is  further  ordered 
that  the  costs  of  the  Second  District  Court  and  those  ol  the  appeal  be 
paid  by  pl^ntiflb  and  appellees. 


8UPBEME  COUBT  OF  LOUI8UKA, 
Sexton  VB.  KoHfthori. 


John  Sextok  ts.  John  UcHaboh,  Tctob. 

Beyond  her  revenuea.plaJbtitT  had  no  rlicbt  to  make  wlvances  la  order  to  educate 

the  minor,  hie  nieoe.  and  the  rutorahlp  is  not  llallle  on  aoeount  thereol.  Plain- 
tllT.  in  a  lormer  suit,  had  jad^ment  for  liss  x,  the  amount  ol  revennee  durinK 
the  period  he  had  the  care  and  education  of  the  ohild.  He  te  not  now  entitled  to 
judamunt  lor  the  balanoe  of  hia  claim.  atthouKh  the  oourt  reeerred  hie  rlRht  to 
judlcialli'  claim  it  in  Bubsequent  prooHedlnsB.  The  reserTins  Of  the  ritchi  to 
claim  the  balanoe  at  a  future  time  does  not  eatabllah  the  correetneea  of  the  de- 
mand when  the  claim  is  made,  nor  doee  itauthorise  judgment  on  a  claim  tor 
which  the  tutorehip  ja  not  bound. 

APPEAI.  from  the  Second  District  Court,  pariah  ol  Orleaoe.  Tis80t,3. 
Jidien  A.  Segiiera,  tor  pl&inUff  aad  appellttnt,  J.  J.  Finney,  for  de- 
fendant and  appellee. 

Talufekbo,  J.  The  plaiutUT  brought  suit  in  1870  against  tlie  defend- 
ant as  tutor  of  a  minor  child  for  the  sum  of  $799  16,  alleged  to  bare 
been  expended  by  him  in  furnishing  the  minor  with  neceesary  apparel, 
board,  lodging,  tuition,  and  Bchooi-books  during  the  period  of  three 
years.  This  olaim  was  established,  and  in  Jtme,  1872,  the  plaintiff  re- 
covered "judgment  for  S268  30,  with  legal  Interest  from  judicial  demand, 
reserving  to  the  plaintiff  the  right  of  cl&iuiing  from  the  tutor  the  balance 
of  his  cl^m,  say  $583  86,  In  due  course  of  administraUon  of  the  minor's 
property."  In  February,  1875,  the  plaintiff  filed  a  supplemental  petition 
praying  judgment  against  the  tutor  for  the  above-oamed  balance  ol 
$533  86,  with  interest,  etc. 

The  defendant  answered  denying  any  Indebtedness  to  the  plaintiff  in 
his  individual  capacity  or  in  bis  repreaentAtive  capacity  of  tutor,  and, 
further,  he  alleged  that  plaintiffs  claim  had  been  determined  and  adju- 
dicated upon  by  the  proper  court,  and  referred  to  the  judgment  ot  the 
nineteenth  of  June,  1872,  above  referred  to.  The  judgment  of  the  lower 
court  dismissed  the  demand  set  up  In  plaintJtTs  supplemental  petition, 
and  the  plaintiff  appealed. 

We  think  the  judgment  of  the  lower  court  correct  The  plaintiff  hav- 
ing already  recovered  judgment  for  the  whole  of  bis  demand  by  the 
judgment  of  the  nlnetoenth  of  June,  1872,  had  no  legal  right  to  sue 
again  for  an  alleged  balance  due  him. 

Judgment  affirmed. 


On  Bebeabino. 

WvLV,  J.  PtointifT,  the  uncle  of  Ellen  UcMahon,  a  minor  child,  in 
1667  voluntarily  imdertook  her  support  and  education,  the  mother  of 
said  child  being  dead  and  her  father  being  her  natural  tutor.     Within 
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the  period  of  three  years  thereafter  he  cImiob  he  expended  for  her  board, 
tuition,  bool£B,  dothlug,  eta,  the  sum  of  S799  16.  In  June,  1870,  he 
brought  Buit  agatnet  the  defendant,  as  tutor,  to  recover  said  sum,  which 
he  alleges  inured  to  the  benefit  of  said  miaor.  At  the  trial  it  was  shown 
that  the  revenues  of  said  minor,  during  said  period  of  three  years,  only 
amounted  to  S263  30,  tor  which  the  court  gave  judgment,  reoervlng  to 
plaiDtitr  the  right  subsequently  to  sue  for  the  balance  of  his  deim.  In 
February,  1875.  pl^ntiff  filed  a  supplemental  petition  demanding  the 
balance  of  his  claim,  to  wit:  9533  86.  This  demand  after  a  hearing  was 
r^ected,  and  piaiutilT  has  appealed. 

"The  expenses  for  the  support  and  education  of  the  minor  ought  to  be 
so  r^ulated  that  nothing  decent  or  necessary  shall  be  wanting  to 
him,  according  to  his  condition  and  hie  fortune.  They  ought  never  to 
exceed  his  revenues.  But  If  the  revenues  are  not  sufficient  to  procure 
him  an  education,  the  tutor  may  cause  a  family  meeting  to  be  assembled 
in  order  to  deliberate  whether  it  be  for  the  advantage  of  the  minor  that 
some  tiling  should  be  taken  from  his  oapital  In  order  to  insure  him  the 
advantages  of  a  liberal  education."    Revised  Code,  art  350. 

It  is  shown  that  the  fortune  of  this  minor  consisted  of  a  small  pieoe  of 
Immovable  property,  the  revenues  of  which,  after  paying  taxes  and  in- 
surance, amounted  to  ninety  dollars  per  annum.  The  fortune  of  the 
minor  was  such  as  not  to  authorize  expenditures  sufllclent  for  a  liberal 
education  without  tie  advice  and  consent  of  a  family  meeting.  If  de- 
fendant, the  natural  tutor,  could  not  irtcUmber  the  tutorship  with  a  debt 
beyond  the  revenues  of  the  minor,  for  a  greater  reason  plaintiff,  who  had 
voluntarily  undertaken  the  support  and  education  of  his  nieee,  could  not 
do  so.  Beyond  her  revenues,  plaintiff  had  no  right  to  make  advances  In 
order  to  educate  the  child,  and  the  tutorship  is  not  liable  on  account 
thereof.  Plaintiff  had  judgment  tor  9263  30,  the  amount  of  revenues 
during  the  period  he  had  the  care  and  education  of  the  child.  He  is  not 
now  entitled  to  Judgment  lor  the  balance  of  his  claim,  although  the  court 
reserved  his  right  to  judicially  claim  it  The  reserving  of  the  right  to 
claim  the  balance  at  a  subsequent  time  does  not  establish  the  correct- 
ness of  the  demand  when  the  claim  Is  made,  nor  does  it  authorize  judg- 
ment on  a  claim  for  which  the  tutorship  is  not  bound.  Plaintiff,  how- 
ever, contends  that  he  is  entitled  to  have  discussed  the  revenues  that 
have  accrued  since  the  case  was  first  tried,  and  If  any  have  accrued, 
he  iB  entitled  to  Judgment  against  the  tutorship  for  the  amount  thereof 
not  exceeding  the  balance  of  his  claim.  The  difficulty  is,  there  is  no 
foundation  for  plaintifTs  present  claim.  When  he  first  sued,  his  rights 
against  the  tutorship,  whatever  they  were,  were  fixed  ;  the  obligation 
existed  in  its  entirety.  He  had  no  claim  for  advances  in  behalf  of  the 
minor  beyond  the  amount  of  the  revenues  of  the  property.    The  tutor 
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oould  create  no  debt  beyond  It  without  the  advioe  of  a  tatnily  meting, 
for  tbis  would  iDoumber  the  estate.  We  think  the  oourt  below  did  not 
err  in  rejecting  the  demand  of  plalntift 

It  is  therriore  ordered  that  our  fonner  judgment  herdn  lemahi  undia- 
tutbed. 


State  ex  bel.  AuElie  Riceabd  vb.  Judge  of  the  Paxiss  Coubt  of  St. 
Chables. 

This  oonrt  can  not  undertake  to  say  In  this  proceedlnc  whatber  or  not  the  rdstor 
has  any  Interest  In  the  eucceealon  ot  Boufrere.  It  she  haa  not.  on  the  trial  ol 
this  ease  her  appeal  will  be  set  oalds.  She  allsKeaan  intereet.  which  she  sup- 
ports by  an  affidavit.  It  she  has  an  1ul«reBt.  aha  Is  entitled  to  an  appeal  from  the 
judsment  whloh  decides  HRslnBt  her  pretensionB. 

The  court  can  not  examine  in  tbls  prooeedliu  whether  the  relator's  transferrer  has. 
after  the  transfer  or  before,  appealed  from  the  judnmentiraniplained  oL  Th<! 
transtiree  can  not  be  oontrolied  nor  can  her  rlf fats  be  Influenced  by  any  thinR 
wblohhertransterrerhasdoaeor  may  do  subsequent  to  the  transfer.  Tbejadtre 
a  QUO  erred  Ih  denylns  the  appeal. 

APFUCATION  for  a  writ  of  maadamus  against  the  judge  of  the 
Parish  Court,  parish  of  St.  Ctutriea.  Breaux,  Fenner  &  BaU,  for  re- 
lator.   Chartee  F.  Claiborne,  for  respondent.  . 

MosnAN,  J.  Relator  alleges  that  she  ts  the  assignee  ot  th«  interest  of 
£lie  Bougdre  in  the  succession  of  Frangois  Boug^re;  thaton  thetiurdof 
July,  1876,  a  tableau  of  distribution  was  filed  by  AchUle  D.  Boug^re,  ex- 
ecutor of  Frati;ols  Boug^re ;  that  on  the  nineteenth  of  July,  1876,  the 
tableau  was  approved  ;  that  in  due  time  he  appUed  for  a  euspenslTe  ap- 
peal from  the  judgment,  tendering  a  sufficient  bond,  and  that  the  ap- 
peal was  denied  him.  He  asks  tor  an  order  directed  to  the  judge  ot  the 
parish  court  commanding  him  to  grant  the  appeal.  In  answer  to  the  rule 
nisi  tbe  parish  judge  saya  : 

First — That  it  has  been  decided  by  tMi  court  that  £lie  Boug^ie  (rria- 
tor's  transferrer)  had  been  divested  ot  all  interest  in  the  sucoeedon  of 
Francois  Bougere,  and,  consequently,  that  relator  haa  no  concern  in  tbe 
judgment  from  which  she  deelree  to  appeal. 

Second— That  Am^lie  Richard  opposed  the  tableau  from  the  Judgment 
homologating  which  relator  asks  tor  an  appeal ;  that  from  that  judgment 
she  might  take,  and  has  taken  an  appeal;  and  that  she  can  not  be  pw- 
mltted  to  take  two  appeale  in  the  same  case. 

First — We  can  not  undertake  to  say  in  this  proceeding  whether  or  not 
the  relator  has  any  interest  in  the  succession  of  Bougdre.  If  eto  has 
not,  on  the  trial  of  the  case  her  appeal  will  be  set  aside.    She  aUegea  an 
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intoreet,  which  she  supperte  by  afBdavit,    If  she  has  an  Interest,  she  Is 
entlUod  to  aD  appeal  from  the  Judgment  which  decides  against  her  pre- 


Second — We  can  not  examine  in  this  proceeding  whether  the  relator's 
transferrer  has,  after  the  transfer  or  before,  appealed  from  tiie  Judgment 
complained  of.  The  transferee  can  not  be  controlled,  nor  can  her  rights 
be  influenced  by  any  thing  which  her  transferrer  has  done  or  may  do 
subsequent  to  the  transfer.  The  only  question  before  us  is  as  to  the 
right  of  the  relator  to  ao  appeal  from  the  judgment  which,  she  claims, 
illeg^y  injures  her.  , 

We  think  she  Is,  for  the  reasons  stated. 

It  is  ordered  that  the  rule  be  made  peremptory. 


\WS 


Neuvilij;  Bienvenu  vs.  Factors'  and  Tbadebs'  iHanRANCE  Cokpasy  kt  al. 

The  aueatloD  preeented  is,  hae  the  Hpi>ellaDt  a  delay  or  Kramloraliiucthetriuiiorlpt  I 
&nar  the  day  to  which  the  return-dar  is  extended.  It  such  eit«Dded  returQ-day 
Is  notajudlcldl  thouffh  alcgSil  day?  It  must  be  bdswh red  In  the  negative.  It  Is 
well  settled  that  no  daje  ot  gcace  are  allowed  after  the  day  to  which  the  eiten- 
BioD  la  eranted.  and  the  fact  that  such  day  le  not  a  judicial- day  can  make  no  dif- 
ference. 

1  PPEAL  from  the  Siith  District  Court,  parish  ol  Orleans.  Saucier,  J. 
A.  Charles  F,  Claiborne,  for  plaintiff  and  appellee.  Gibson  tfc  Oibeon, 
for  Factors'  and  Traders'  luauranee  Company.  Sornor  dt  BeneiUct,  for 
Marehand.    S.  R.  Fi/rman,  curator  ad  hoc,  appellant 

HowELi.,  J.  A  motion  is  made  to  dismiss  this  appeal  on  the  ground 
that  the  transcript  was  filed  too  late.  The  appeal,  taken  by  one  ot  the 
defendants  only,  was  made  returnable  on  the  third  Monday,  belDg  the 
twentieth  day  ot  March,  1876.  On  the  twenty-seventh  of  March,  the 
return-day  was  extended  to  the  third  Monday  (8event«enth  day)  ot  April, 
1876.  The  transcript  was  not  filed  until  the  twenty-ninth  of  April.  But 
the  appellant  contends  that,  as  this  court  adjourned  on  Saturday,  the 
fifteenth  of  April,  to  the  first  day  of  May,  he  had  no  opportunity  of  ap- 
plying for  a  second  extension,  and  therefore  it  was  not  his  fault  that  such 
extension  was  not  obtained,  and  the  record  being  filed  before  the  first 
judicial-day  after  the  expiration  ot  the  first  extension,  he  was  in  time. 

The  question  presented  is,  has  the  appellant  a  delay  or  grace  tor  filing 
the  transcript  after  the  day  to  which  the  return-day  is  extended,  if  such 
extended  return-day  is  not  a  judidal  though  a  legal  day  ? 

The  question  must  be  answered  in  the  negative.  It  ia  well  settled  that 
no  days  ot  grace  are  allowed  after  the  day  to  which  the  extension  is 
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[,  and  the  fact  that  such  day  Is  not  a  judicial-day  can  moke  no 
difference.  The  further  time  gianted  for  bringing  up  the  appeal,  ouder 
article  883  G.  P.,  lit  simply  an  extension  of  the  days  of  grace,  a  poet- 
ponlngot  the  return-day  by  order  of  the  court,  which  becomes  fixed,  it 
not  moved  or  postponed  by  antecedent  aclUm  of  the  court. 

The  presumption  is,  that  the  appellant  has  asked  for  all  the  time  which 
will  be  required;  and.  If  such  be  not  the  fact,  the  duty  is  on  him  to  hftre 
It  enlarged  before  the  expiration  of  time  given  to  him.  The  law  do«e 
not  accord  any  time  of  grace  to  the  extended  return-day,  and  the  court 
is  without  authority  to.  grant  it 

It  is  therefore  ordered  that  the  appeal  herein  be  dismissed  with  costs. 

Behearing  refused. 


State  ex  bel.  Winkel-kan  vs.  Judge  ox  the  Scpebiok  District  Cocbt. 

It  ihe  relator  Is  to  be  iajured  In  the  amouat  be  avers,  to  wit:  a  aum  exceeding fln 
hundred  dollars,  aud  the  acts  which  he  lears  will  be  oommltted  are  illesil.  it 
would  seeiD  that,  upon  bis  oomplTlntr  with  the  terms  of  the  law.  be  would  he^n- 
tilled  to  an  Injunction. 

It  hu  heretofore  been  betd  that  where  a  rule  haa  been  taken  to  show  eaase  wbr  >n 
injunctloa  ahould  not  isaue.  and  the  judge  pasaes  upon  that  rule,  bis  decision  la 
subject  to  the  revision  ot  this  court 

APPLICATION  for  a  writ  of  mandamus  and  prohibition  agaioet  the 
judge  ot  the  Superior  District  Court,  parish  of  Orleans.  &  P.  Smtlh 
£  Tharp,  for  relator.    Samuel  F.  Blaiic,  City  Attomej',  for  respondent 

MoasAM,  J.  Belator  instituted  suit  against  the  dty  and  the  Metropoli- 
tan police  to  enjoin  them  from  interfering  with  him  in  the  prosecution  of 
his  business.  He  alleges  that  the  damages  which  he  will  suffer  from  tlie 
action  which  he  fears  far  exceeds  the  sum  of  five  hundred  dollars.  The 
district  judge  ordered  the  defendant  to  show  cause  why  the  iujunctioQ 
should  not  Issua  After  hearing,  the  judge  refused  the  writ.  From  this 
refusal  ot  the  judge  to  grant  the  injunction  rdator  asked  for  a  suspen- 
sive appeal,  which  the  district  judge  refused.  -  He  asks  for  a  mandamus 
commandtog  the  judge  to  grant  the  appeal 

If  the  relator  is  to  be  injured  in  the  amount  he  avers  he  will  be,  and 
the  acta  which  he  fears  will  be  committed  are  illegal,  it  would  seem  that, 
upon  his  complying  with  the  terms  of  the  law,  he  would  be  entitled  to 
an  injunction. 

We  have  heretofore  held  that  where  a  rule  has  been  taken  to  show 
cause  why  an  injunction  should  not  issue,  and  the  judge  passes  upon  that 
rule,  his  decision  is  subject  to  our  revision.  Here  there  was  a  deddoD, 
and  the  amount  in  controversy  exceeds  five  hundred  dollars. 

It  is  therefore  ordered  that  the  rule  herein  issued  be  made  peranptoiT. 
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StaM  ex  rel.  Barthe  v*.  Jadxe  of  the  Superior  District  Court. 


State  ex  bel.  Bernasd  Babthe  ts.  Judoe  of  the  SrPEsioB  District 

COUBT,  PaBISH  of  OBI.EAIIS. 

It  has  treqaentlr  been  heldtbat  BD  appeal  win  lie  from  no  order  refualDS  to  allow 
the  release  on  bond,  under  article  307,  Code  of  Praotlce,  of  an  injunction.  Bela- 
torhnd  the  Bb«olute  rlKbt  to  an  appeal  from  the  judxiueiit  ol  whfoh  he  <Kimplalna. 
uid  it  was  the  dutr  of  the  judse  a  qao  to  Krant  it. 

APPLICATION  tor  a  writ  of  mandamus  against  the  Judge  of  the  Su* 
perior  District  Court,  parish  of  Orleans.  Citarles  S.  Bice,  tor  relator. 
Judge  Lynch,  respondent,  in  pr<^rid  peraonS. 

Wylv,  J.  Thift  is  an  application  tor  mandamus  to  compel  the  judge  of 
the  Superior  District  Court  to  grant  relator  a  suspensive  appeal  from  bis 
interlocutory  judgment  refusing  to  allow  relator  to  release  on  bond,  pur- 
suant to  article  307  of  the  Code  ot  Practice,  the  injunction  which  one 
Martin  Lannes  obt^ned  to  reatraln  relator  from  pursuing  the  operation 
of  a  private  market,  or  the  selling  of  tresh  meat,  fish,  poultry,  etc., 
within  twelve  squares  of  a  public  market,  in  vjolstlon  (^  act  No.  31  ot 
1874,  known  as  an  act  to  r^ulate  private  markets  in  the  city  of  New 
Orleans. 

It  has  frequently  been  held  that  an  appeal  wilt  lie  from  an  order  refus- 
ing to  allow  the  release  on  bond,  under  article  307  of  the  Code  of  Practice, 
ot  an  injunction.  Relator  had  the  absolute  right  to  an  appeal  from  the 
judgment  ot  which  he  complains,  and  it  was  the  duty  ot  the  judge  to 
grant  it    C.  P.  573. 

It  is  ordered  that  the  mandamus  herein  be  made  peremptorj-. 


R.  S.  Wklham  vb,  James  G.  Likuham. 

'The  defense  agalDStpayiikK  the  plaintlfr  the  amount  sued  upon  and  alleged  to  be 
dueoDacontractotleasels.th&t  plaintiff  failed  to  malce  the  repairB  speoifled  in 
the  anawer.  after  belns  notlfled,  and,  conseauentlr.  dotendHiit  nbandoned  tbo 
DremiBse.  The  required  repairs.  It  i«  Bhown.  would  not  have  exceeded  flftr  dol- 
lars. Defendant  had  not  saffloientKround  to  violate  the  contract  ot  lease.  His 
remedr  was  to  pursue  the  course  pointed  out  by  article  leM  ot  the  Bevlaed  Code. 

APPEAL  from  the  Fourth  District  Court,  parish  of  Orleans.    Ly>tch,  J. 
J.  N.  Brickell,  for  plaintiff  and  appellee.    T.  J.  McCay,  for  defendant 
and  appellant. 

Wily,  J.  Defendant  appeals  from  the  judgment  herein,  compelling 
him  to  pay  plalntUT  the  amount  due  on  a  contract  ot  lease.  The  defense 
is,  plaintiff  failed  to  make  the  repairs  specified  In  the  answer,  after  being 
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notifled,  and,  in  cooaequenoe,  def«Ddant  abandoned  the  premises.  The 
required  rep^rs,  it  is  shown,  would  not  have  ooet  exceeding  fifty  dollara. 

We  think  defendant  had  no  BufQdent  ground  to  violate  the  contract  ot 
lease.  Hie  remed;  was  to  pursue  the  course  pointed  out  by  article  2694 
ot  the  Revised  Code,  which  authorizes  the  lessee  to  make  himself  the  re- 
pairs which  the  lessor  was  required  but  tailed  to  make,  after  being  noti- 
fied to  do  so,  and  deduct  the  price  from  the  rent.  3  R  52;  4  R  428;  6 
An.  780. 

Judgment  aSLrmed. 


JejlV  Auouste  Lah&bgdk  vs.  E.  WAOaAUAK,  Civil  Shebiff,  et  al. 

The  judgment  aopealed  trom  Aeema  to  be  a  final  one  on  the  lesneB  Dreeented.  Tbo 
judse  agtKi  had  laeued  a  temporary  or  preliminary  Injunotlon.  or.  as  it  la  desie- 
nated.aroBtralniiuE  order,  which  Buspeodod  the  execution  ot  a  fieri  fatiae.  He 
heard  evidence  at  the  trla]  o(  the  rule,  and  rendered  judgment  dlBmiealnK  the 
same  and  dlschamlne  the  reetraialur  order.  This,  therefore,  disposes  flDaUy 
of  the  contest,  and  accordlnsly  muBt  be  siKned.  By  the  jurlsprudeDi^  o(  Ibis 
court  Ml  appeol  does  not  lie  from  ii  defloltlveiudg-ment  until  it  is  BiKned. 

APPEAL  from  the  Fourth  District  Court,  parish  of  Orleaue.  Lynch, 
J.  Jalien  Michel,  for  plaintiff  and  appellant.  Hornor  £  Benediel, 
for  defendants  and  appellees. 

Howell,  3.  A  motion  is  made  to  dismiss  this  appeal  on  the  ground, 
among  others,  that  the  judgment  appealed  from,  belog  a  flnal  one,  is  not 
signed.  The  plaintifT  applied  for  an  injunction  to  restrain  the  sale  of  his 
property.  The  judge  a  quo  granted  a  rule  on  the  defendants  to  show 
cause,  on  a  day  named,  why  the  injunction  should  not  be  granted,  and, 
in  the  mean  time,  ordered  a  stay  in  the  proceedings  under  the^^^ri/at-iiiit 
in  the  hands  of  the  sheriff.  Upon  hearing  pleadings,  evidence,  and  coun- 
sel, the  rule  and  restraining  order  were  discharged  and  the  injunction 
refused. 

This  seems  to  us  to  be  a  flnal  judgment  on  the  issues  presented  The 
court  had  issued  a  temporary  or  preliminary  injunction,  or,  as  It  is  desig- 
nated, a  restraining  order,  which  suspended  the  execution  of  a  fieri 
facias.  He  heard  evidence  at  the  trial  of  the  rule,  and  rendered  judg- 
ment dtsmisslDg  the  same,  and  dischai^g  the  restraining  order.  This 
disposed  finally  of  the  cf  mteat,  and,  according  to  art.  546  C.  P.,  muiit  be 
s^pied.  By  the  jurisprudence  of  this  court  an  appeal  does  not  lie  from 
a  definitive  judgment  until  it  is  signed. 

It  is  therefore  ordered  that  the  appeal  herein  be  dismissed  at  appel- 
lant's costs. 
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State  ex  rei.  Mabie  "L.  Besbb  vb,  the  Jcdqe  of  the  Sixth  Distbict 
CocBT,  Parish  of  Origans. 

Id  Me  case  the  aDestlon  ie  elmiily  whether  nr  not  a  maDdamua  will  He  to  compel  s 
jadce  to  Issne  an  injunctloii.  The  act  reciuirad  to  be  perlormed  Is  Blmplv  a  ju- 
dJcloI  act.  and  a.  mandamua  will  never  bo  iseued  to  .control  the  discretion  of  aa 

1  PPUCATION  for  a  writ  of  mandamus  uid  prohibition  against  Sau- 
A.  cier,  judge  of  the  Sixth  District  Court,  paiish  of  Orleans.  J.  Q.  A, 
FdUncs  and  R.  SliackeJford,  for  relator.   Respondent,  in  propriA  perwnd. 

Howell,  J.  The  ptaintifF  presented  a  petition  and  afHda\'it  to  the 
judge  of  the  Sixth  District  Court  for  the  parish  of  Orleans,  setting  forth 
various  grounds  for  an  injunction  to  restrain  the  sale  of  her  property  in 
executory  proceedings  at  the  suit  of  one  J.  P.  Ouinault.  The  judge,  in- 
stead of  granting  or  refusing  the  writ,  authorized  a  rule  on  said  Oui- 
nault to  show  cause  why  the  injunction  should  not  be  granted  as  prayed 
for,  and,  upon  hearing  the  said  rule,  refused  the  injunction.  Whereupon 
plaindff  applied  to  this  court  for  and  obtained  writs  of  mandamus  and 
prohibition  to  compel  the  district  judge  to  grant  the  injunction  on  her 
petition  and  stay  all  proceedinge  under  the  writ  of  seizure  and  sale  pend- 
ing this  application.  To  these  writs  the  judge  answers  that  on  a  "rule 
nisi,"  issued  in  the  case  of  Mnrie  L.  Becbe  vs.  J.  P.  Guinauit,  under  rules 
Nos.  21  and  22  of  the  district  courts  of  the  city,  it  was  proved  by  counter 
affidavits  and  documentary  evidence  that  the  allegations  of  the  potitiou 
for  the  injunction  had  no  foundation  in  fact;  that  the  affidavit  of  the 
petitioner  was  made  by  her  from  information  without  any  pera:nftl 
knowledge  of  the  facts  sworn  to,  and,  no  bond  being  filed  or  tendered  as 
required  by  law,  the  court,  in  its  legal  discretion,  refused  the  injunction. 

The  plaintllT,  in  her  application  to  this  court,  alleges  that  on  the  trial 
of  the  rule  in  the  lower  court  she  was  not  permitted  to  introduce  rebut- 
ting evidence,  and  reiterates  the  grounds  for  an  Injunction,  one  of  which, 
she  contends,  entitles  her  to  an  injunction  without  bond,  and  she  insists. 
that,  upon  the  showing  made  to  the  district  judge,  she  was  entitled  of 
right  to  the  writ,  and  that  there  is  no  law  authorizing  the  proceeding, 
called  a  "  rule  nisi." 

Article  738,  C.  P.,  relied  on  by  the  plaintiff,  enacts  that  "  the  debtor 
against  whom  this  order  of  seizure  and  sale  shall  have  been  rendered 
may  obtain  an  injunction  to  suspend  the  sole,  it  before  the  time  of  sole 
he  flies,  in  the  court  Issuing  the  order,  his  opposition  in  writing,  allying- 
some  of  the  reasons  contained  in  the  following  article,  and  of  which  he- 
swears  to  the  truth," 

The  reason  given  In  this  instance  is  alleged  fraud. 
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It  has  been  often  held  that  the  writ  of  mandsmue  will  Issue  only  to 
compel  the  performance  of  a  duty  imposed  by  law,  and  in  which  no  dis- 
cretion ia  to  be  ezerdsed.  The  issuance  of  an  injunction  is  not  such  a 
duty.  The  judge  is  to  exercise  a  sound  legal  diseretjon,  subject,  of 
course,  to  revision  by  this  court  In  eases  properly  brought  up.  A  man- 
damus, therefore,  wilt  not  Issue  to  compel  an  inferior  judge  to  ftrant  an 
injunctioD.  This  court  is  not  vested  with  a  supervisory  control  overall 
.interior  courts,  so  as  to  compel  them  to  give  remedies  and  do  acts  about 
which  they  have  discretion.  They  may  err  in  judgment,  and  even  will- 
fully, where  such  error  can  not  be  corrected  by  this  tribunal  But  the 
presumption  is  that  the  judge  will  do  his  duty  in  every  case,  and  his  bil- 
ure  to  do  so  in  some  cases  makes  him  responsible  to  auother  tribunal 
thau  this. 

The  plaintiff  may  be  entitled  to  an  appeal  from  the  decision  on  the 
rule  nm,  but  we  are  not  asked  for  a  mandamus  to  compel  an  appeal. 
The  questions  as  to  the  legality  of  the  proceeding  by  rule,  the  refusal  to 
hear  rebutting  evidence,  and  the  validity  of  rules  twenty-one  and  twenty- 
two  of  the  district  courts  are  not  properly  before  us  In  this  proceeding. 
Outs  Is  appellate  jurisdiction  only,  and  to  be  exercised  in  the  mode  pre- 
scribed by  law. 

It  is  therefore  ordered  that  the  application  for  the  writs  of  mandamus 
and  prohibition  herein  be  dismiaaed  at  plaintiff's  costs. 


LcDELiMO,  C.  J.,  concurring.  In  this  case  the  question  is  simply 
whether  or  not  a  mandamus  will  lie  to  compel  a  judge  to  Issue  an  in- 
junction. The  act  required  to  be  performed  is  clearly  a  jiidieiai  act,  and 
a  mandamus  will  never  be  issued  to  ctmtrol  the  discretion  of  an  ofScer. 
I  concur  in  the  opinion  of  the  court. 


Wily,  J.,  concurring.  In  this  case  the  question  is,  shall  a  mandamus 
issue  to  compel  the  judge  of  the  Sixth  Mstrict  Court  to  grant  an  Injunc- 
tion in  a  case  where,  after  hearing  the  parties  on  a  rule  nisi,  he  rejected 
the  application  for  an  injunction.  In  other  words,  shall  this  court,  in  the 
exercise  of  its  appellate  jurisdiction,  compel  the  judge  a  quo  to  revise 
and  reverse  an  interlocutory  judgment  rendered  by  him  rejecdng  the 
application  for  the  conservatory  remedy  of  an  injunction  pettdente  lite. 

A  bare  statement  of  the  question.  It  seems  to  me,  will  suggest  an 
affirmative  answer,  requiring  no  argument  to  support  it.  The  decree,  cm 
the  trial  of  the  rule  Hist,  was  certainly  an  interlocutory  judgment  setUing, 
in  the  court  a  qua,  the  issue  whether,  pendente  lite,  plaintitf  was,  under 
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the  evidence  adduced,  entitled  to  the  conservatory  order  of  injunction. 
When  the  Judge  dedded  the  rule  he  did  not  dlsohaige  a  mere  ministerial 
duty,  a.  duty  involving  uo  discretion,  and  to  compel  the  performance  of 
which  a  mandamus  would  lie;  but  he  performed  a  judicial  act  (aa  this 
court  h&B  frequently  decided)  which  could  be  revised  on  appeal  by  this 
court  All  the  essential  elements  of  a  Judgment  vere  Involved  in  the 
decision  of  the  rule.  And  if  this  court  should  Issue  the  mandamus  re- 
quiring the  judge  a  quo  to  review  the  case  and  reverse  his  dedBion,  it 
would  transcend  its  jurisdiction  and  do  an  act  unwarranted  by  law.  This 
court,  in  the  esercise  of  Its  appellate  power,  may  revise  and,  if  proper, 
reverse  a  judgment,  after  being  seized  of  Jurisdiction  by  an  appeal  But, 
without  obtaining  jurisdiction  by  an  appeal,  this  ceurt  has  no  power  to 
review  or  reversea  judgment,  however  erroneous,  and  however  great  the 
incooveoience  or  hardship  of  the  case.  The  power  of  this  court  Is  not' 
measured  by  the  hardship  of  cases  or  the  inconvenience  or  losses  that 
may  result  to  the  litigants  for  want  of  a  more  speedy  remedy  than  the 
law  has  provided  to  protect  them  from  injury  by  the  erroneous  Judg- 
ments  of  inferior  tribunals. 

We  must  look  to  the  constitution  and  the  laws  in  order  to  determine 
tlie  Jurisdiction  and  powers  of  this  court,  and  to  decide  whether  plalatifT 
is  entitled  to  the  relief  which  she  asks  in  ttds  application  tor  mandamus. 
By  the  constitution  and  the  laws  this  court  may  revise  a  judgment  after 
jurisdiction  has  attached  by  an  appeal;  it  may  reverse  a  Judgment,  but 
it  can  not  command  an  Inferior  court  to  review  Its  own  judgment  and  to 
decide  It  differently  and  at  total  variance  with  the  honest  conviction  of 
the  presiding  judge.  To  compel  a  Judge  to  decide  a  case  contrary  to  his 
honest  conviction  would  be  not  only  arbitrary  and  tyrannical,  but  it 
would.  Id  effect,  destroy  him  as  a  Judge,  and  d^rade  the  court  over 
wliich  he  presides  Into  a  petty  office  for  the  performance  of  ministerial 
duties.  I  deny  the  authority  of  this  court  to  dictate  a  judgment  or  an 
interlocutory  decree  for  the  judge  below  to  render  in  a  cose  of  which  he 
is  seized  of  jurisdiction.  No  Issue,  interlocutory  or  pertaining  to  the 
merits,  can  be  examined  by  this  court  until  the  case  is  removed  by  ap- 
peal from  the  court  below  to  this  court  The  writs  of  mandamus  and 
prohibition  are  only  used  by  this  court  In  aid  of  Its  appellate  judsdictiou; 
that  is,  to  assist  in  establishing  and  maintaining  appellate  jurisdiction 
vhere  opposition  has  been  set  up. 

From  the  beginning  of  the  Jurisprudence  of  this  State,  this  court  has 
never  permitted  a  judgment  {interlocutory  or  final)  to  be  revised  on  the 
trial  of  an  application  to  it  for  a  mandamus.  And  the  law  is  dear  that 
a  mandamus  will  only  lie  to  compel  the  performance  of  some  ministerial 
duty.  By  the  constitution,  the  Judge  can  only  perform  judicial  duties. 
The  interiocutory  judgment  of  which  plaintiff  complins  can  only  be 


SUPREME  COURT  OF  LOUISIANA. 


State  ex  rel.  Horie  L.  Beebe  tb.  tbe  Judita  at  the  Sixth  Dlstriot  Court. 

juetice,  or  the  oouBequence  of  defective  police,  and  it  should,  therefore, 
be  iesiied  In  all  cases  where  the  law  has  asdgned  no  relief  by  the  ordinary 
means,  and  where  justice  and  reason  reqviire  that  some  mode  should  ex- 
ist of  redieeelng  a  wrong  or  an  abuse  of  any  nature  whatever.  C.  P.  830. 
It  may  be  directed  mora  particularly  to  judges  of  Inferior  courts,  com- 
manding them  to  render  justice  and  to  perform  the  other  duties  of  thdr 
office  conformably  to  law,    C.  P.  837, 

In  this  case,  the  order  (or  writ  of  mandamus)  issues  not  only  when  the 
judges  of  Inferior  courts  are  guilty  of  a  denial  of  justice,  unreasonable 
delay  in  pronouncdng  judgment  In  causes  before  them,  but  also  If  they 
refuse  or  neglect  to  perform  any  of  the  duties  required  of  them  by  law, 
or  which  may  enable  the  euperldr  courts  to  exercise  their  appellate  juris- 
diction.   C.  P.888. 

Suppose  a  party  is  attempting  to  buUd  a  wall  around  a  square  of  which 
the  public  has  the  use,  and,  injunction  being  asked  for  against  him,  the 
district  Judge  refuses  the  writ,  would  the  pubUc  be  without  a  remedy? 
Suppose  A  claims  titie  as  against  B  of  a  piece  of  real  estat«,  and  B  is  at- 
tempting to  erect  a  building  thereon  which  A  tiiinks  wUl  be  InjariouB  to 
his  interests,  and  he  asks  the  judge  of  his  district  for  an  injunction 
against  him  prohibiting  him  from  erecting  the  buUdlng,  and  the  judge 
refused  A,  would  A  be  vrlthout  a  remedy  ?  It  would  seem  so,  if  the  opin- 
ion of  the  majority  be  correct  And  yet  these  are  the  remedies  given  by 
law,  for  the  Code  of  Practice  says  expressly  that  the  injunction  must  be 
granted  "when  the  defendant  is  in  the  act  of  building  or  constructing 
some  work  tending  to  obstruct  a  place  of  which  the  public  has  the 
use,  and  when  the  defendant  has  commenced  some  building  or  some 
other  works  on  a  real  estate,  the  ownership  or  possession  of  which  is 
contested  by  the  plaintiff  or  pretends  that  such  building  or  works  would 
be  injurious  to  his  interest."  C  P.  298.  The  same  Code  says  the  same 
thing  as  regards  the  enjoining  of  an  execution  when  payment  la  alleged 
to  have  been  made  after  judgment  rendered,  or  when  compensation  is 
pleaded  against  the  judgment,  or  where  the  aheriff  is  proceeding  on  the 
execution  contrary  to  some  provialon  of  the  law.    C,  P.  258,  No.  10. 

An  injunction,  like  an  attachment,  a  sequestration,  or  a  provisional 
seizure,  is  a  conservatory  remedy  which  a  party  may  obtain  in  order  to 
give  effect  to  the  suit  which  he  has  brought  or  intends  to  bring.  C  P. 
208.  And  the  Code  of  Practice  declares  when  and  In  what  cases  it 
may  be  applied  for.  When  a  litigant  asks  for  one  of  them,  and  bis  de- 
mand is  sanctioned  by  the  law,  in  my  opinion.  It  Is  the  duty  of  the  judge 
to  grant  it. 

If  an  attaclunent  is  asked  for  by  me  against  the  property  of  my  d^tor, 
whole  a  non-resident,  andlt  Is  refused,  lean  notgive  the  court  jurisdic- 
tion, and  can  not,  therefore,  proceed  against  my  debtor.    Tet  tbe  law 
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says  that  I  am  entitled  to  an  attecbment  when  my  debtor  resides  out  of 
the  State  and  has  property  within  its  jniiBdlction.  If  the  judge  refuses 
to  cause  movable  property  which  I  have  sued  for,  and  which  is  in  the 
possession  of  the  party  sued,  to  be  sequestered  when  I  have  mode  an 
affidavit  that  I  feared  he  was  about  to  remove  the  same  beyond  the 
JurisdIctioB  of  the  court,  pending  the  action,  and  tendered  the  bond  re- 
quired by  law,  any  judgment  which  I  may  obtain  dedaiing  me  to  be  the 
owner  thereof  would  be  worthless,  if,  pending  the  suit,  the  property  vae 
made  way  with.  Tet  the  Code  of  Practice  saya  that  when  one  sues  tor 
the  possession  of  movable  property,  and  fears  that  the  party  having  pos- 
session may  send  the  property  In  dispute  out  of  the  jurisdiction  of  the 
court  during  the  pendency  of  the  suit,  a  sequestration  may  be  ordered. 
C.  P.  275. 

If  the  judge  refuses  me  a  writ  of  provisional  seizure,  directed  against 
the  furniture  of  my  tenant,  who  owes  me  rent,  my  security  Ls  taken  away 
from  me.  Yet  the  Code  of  Practice  gives  to  the  lessor  the  right  to  obtain 
a  provisional  seizure  ot  property  used  in  the  house  or  attached  to  the 
real  eatale  which  Is  leased.    C.  P.  285. 

If  a  man  obtains  judgment  against  me,  which  I  have  paid,  notwith- 
standing which  he  issues  execution  against  my  property,  and  advertises 
it  for  sale,  if  the  judge  refuses  me  on  Injunction  prohibiting  the  sole,  my 
property  will  be  sold  to  satisfy  a  judgment  which. I  have  already  paid. 
Yet,  under  article  296,  No.  10,  of  the  Code  of  Practice,  I  would  be  entitled 
to  an  injunction. 

It  is  within  our  power  to  Issue  a  mandamus  to  courts  ol  Inferior  juris- 
diction, commanding  them  to  render  justice,  to  perform  the  duties  ot 
their  office,  to  prevent  a  denial  of  justice  on  their  part,  and  to  prevent 
their  refusal  to  perform  tiie  duties  of  their  office  In  cases  where  we  have 
the  right  to  exercise  our  appellate  jurisdiction.  In  the  instances  cited 
the  parties  asking  for  relief  would  have  been  within  the  letter  of  the  law, 
and  yet.  It  the  district  judge  violated  his  duty  and  refused  oomphanoe 
with  the  positive  commands  of  the  Code,  no  remedy  is  within  the  reach 
of  those  whose  rights  were  Invaded,  if  the  spinlon  of  the  majority  pro- 
vails.  Take  the  particular  case  before  us.  Executory  process  issued 
against  the  relator's  property.  The  property  is  seized  and  offered  for 
sole  by  the  sheritT.  She  ali^^es  that  the  note,  which  the  confession  of 
judgment  was  given  to  secure,  was  given  without  consideration;  that  it 
was  fraudulently  obt^ned;  that  she  was  not  of  l^al  age  when  she  signed 
it,  etc.  If  what  she  alleges  and  swears  to,  be  true,  an  obligation  is  sought 
to  be  enforced  against  her  which  the  courts  would  repudiate.  Article 
749  of  the  Code  of  Practice  says  that  the  defendant  may  obtain  an  in- 
junction on  alleging,  under  oath,  any  of  the  causes  which  prevent  the 
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Bale  of  property  mortgaged  or  otherwise  bound  by  virtue  of  an  act  im- 
portteg  a  confession  of  judgmeat. 

In  the  caee  of  the  State  tb.  Bermudez,  14  La.  479,  the  probate  judge 
was  compelled,  by  mandamus,  to  appoint  an  under-tutor  to  a  minor.  The 
court  sold:  "It  appears  to  us  the  principal  and  material  inquiry  is, 
whether  the  judge  of  probates  of  the  parish  of  Orleans  is  bound  to  ap- 
point an  under-tutor  to  minors  whose  domicile  Is  In  his  parish.  That  is 
the  flrat  step  to  be  taken  for  (in  ?]  the  proceedings  In  relation  to  the  secu- 
rity to  be  given  by  the  tutors,  and  must  be  carried  on  contradictorily 
with  the  under-tutor."  The  decree  was  that  the  Judge  of  the  court  of 
probates  proceed  to  take  cognizance  of  the  plalntlfTs  petltioD,  and  to 
make  an  appointment  of  under-tutor.  The  general  powers  of  this  couit 
with  reference  to  the  supervisory  control  which  It  has  over  courts  of  in- 
ferior jurisdiction  is  treated  of  in  that  decision  by  Hr.  Justioe  Bullard 
with  an  ability  which  I  can  not  hope  to  equal,  and  which  only  the  already 
extended  lioiits  of  this  opinion  prevents  me  from  relieving  it  of  some  of 
its  tediouaness  by  giving  It  at  lai^e.  I  rely  upon  it,  however,  to  sustain, 
in  principle,  the  position  which  I  have  here  endeavored  to  maintain. 

In  the  case  of  the  State  vs.  Lewis,  T  M.  467,  where  an  appeal  was  asked 
for  from  the  refusal  of  the  district  judge  to  grant  an  injunction,  and  re- 
fused, this  court,  by  mandamus,  compelled  the  lower  judge  to  grant  the 
appeal.  This  case  was  overruled  in  the  case  of  Btate  ex  reL  H.  Newgass 
vs.  Judge  of  the  Superior  District  Court,  Opinion  Book  No,  44,  folio  635^ 
According  to  our  jurisprudence,  no  appeal  will  He  from  the  refusal  of  a 
district  judge  to  grant  an  injuuction,  and  no  mandamus  will  lie  to  compel 
him  to  grant  one.  Therefore,  in  suqh  cases,  the  litigant  is  completely  at 
the  mercy  of  the  district  judge.  I  can  not  recondle  it  to  myseU  that 
«uch  a  state  of  things  exists. 

I  think  that  the  sworn  all^ations  contained  in  the  relator's  petitioa 
made  it  the  duty  of  the  district  judge  to  issue  the  injunction;  that  tbe 
matter  comes  within  our  appellate  jurisdiction,  and  the  text  of  the  law 
which  I  have  cited  convinces  me  ttiat  where  a  district  judge  refuses  as 
Injunction  to  a  party  who  is,  under  the  law,  entitled  t3  it,  It  is  not  only 
vrithln  our  power,  but  It  is  our  duty,  to  compel  tilm,  by  mandamus,  to 
obey  the  behests  of  the  law.  The  refusal  of  a  judge  to  do  a  thing  whidi 
the  law  says  he  shall  do  Is  as  great  a  violation  of  the  law  as  il  he  did  s 
thing  which  the  law  says  he  shall  not  do.  He  may  ruin  a  party  by  nrai- 
action  as  well  as  by  action.  It  was  to  protect  the  citiaen  from  the  poesi- 
ble  errors' of  judges  of  Inferior  jurisdiction  that  appeals  from  their  judg- 
ments are  allowed  to  a  higher  tribunal.  It  was  to  protect  the  citizen  in 
his  rights  that  to  courts  of  a  higher  jurisdiction  was  given  the  power  to 
compel  judges  of  an  inferior  jurisdiction,  by  mandamus,  to  perform  the 
duties  which  are  devolved  upon  them  by  law,  and  to  grant  to  litigsnts 
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the  relief  vblch  a  oompllaDce  vlttL  the  tetma  of  the  l&w  eatltleis  them  to. 
lu  my  opiDioD,  the  facts,  as  alleged  and  sworn  to  in  the  rdator's  peti- 
tion to  the  district  judge,  entitle  her  to  an  injimotion,  and,  the  district 
judge  having  refused  it,  I  think  the  mandamus  should  Issue  as  prayed 
for. 

Leohasd,  J.,  diwienlmg.  I  coDcur  in  the  oonclusions  of  Mr.  Justtoe 
Morgan,  but  aa  the  queetion  before  the  court  la  one,  in  my  opinion,  of 
the  most  vital  importance,  I  prefer  to  give  my  own  reasons  why  I  am 
not  ^le  to  c<Hicur  in  the  views  of  the  majority  of  the  court  I  desire, 
however,  not  to  express  any  opinion  concerning  the  proper  practloe  of 
the  district  courts  when  application  is  made  to  them  for  relief,  exc^t  so 
tar  as  this  question  arises  in  the  case  now  before  us. 

If  an  ordinary  action  Is  Instituted  against  me,  and  I  see  proper  to  file 
my  answer  within  the  l^al  delays,  the  court  can  not  order  a  rule  to  be 
taken  upon  me  to  show  cause  why  my  answer  should  be  stricken  out  aa 
frivolous  and  untrue,  and  afterward  decide,  upon  the  trial  of  this  rule, 
after  hearing  ex  parte  affidavits,  that  the  allegations  of  my  answer  are, 
In  tact,  false,  that  judgment  should  be  rendered  against  me,  and  that 
execution  should  Issue  forthwith.  I  am  entitled  in  such  a  caae  to  a  trial 
upon  the  merits,  and  to  the  benefit  of  the  ordinary  rules  of  evidenoe. 
In  caae  the  pt^ntUTs  claim  against  me  arises  from  an  act  importing  a 
confesBlon  of  judgment,  he  may  proceed  agala^t  me  "  by  causing  the 
property  subject  to  his  privilege  or  mortgage  to  be  seized  and  sold  on  a 
simple  petition,  and  without  a  previous  dtatiou."  Code  of  Practice,  ait. 
734.  But  the  creditor  can  not  proceed  as  though  he  had  obtained  judg- 
ment and  were  entitled  to  a  writ  of  fieri  fatAas.  In  obtaining  the  order 
he  must  "  give  three  days  notice  to  the  debtor,  counting  from  that  on 
which  the  notice  is  given,  if  he  resides  on  the  spot,  adding  a  day  for 
every  twenty  miles  betweni  the  place  of  his  residence  and  the  reeidenoe 
of  the  judge  to  whom  the  petition  has  been  presented."  Code  of  Prac- 
tice, art  735.  "  The  delay  accorded  to  the  debtor  before  the  Issuing  of 
the  writ  is  to  liable  the  party  to  apply  to  the  judge  tor  an  appeal,  or  to 
adopt  some  other  mode  of  redress  in  case  the  proceedings  are  Irregular 
and  unlawful."    Naeh  va.  Johnson,  9  R.  8. 

In  certain  caees  when  an  order  of  seizure  and  sale  has  been  improperly 
granted  the  debtor's  remedy  is  by  appeal.  In  other  cases  his  remedy 
is  by  injunction.  But,  whether  the  proper  remedy  be  by  appeal  or  by 
injunction,  he  has  the  constitutional  right  to  have  hiscase  passed  upon 
by  the  Supreme  Court  of  the  State  whenever  the  matter  in  cootroveray 
exceeds  five  hundred  dollars.  If  I  am  sued  on  a  promissory  note,  I  can 
arrest  the  course  of  the  proceedings  against  me  by  answering  that  I 
have  paid  the  debt    If  I  am  proceeded  agaiust  upon  an  act  importing  a 
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confesaion  of  Judgment,  I  can  arrest  the  proceedings  by  stcearing  that  I 
have  ptud  the  debt. 

"  The  d^tor  against  whom  an  order  of  seizure  and  saie  haa  been  ren- 
dered," says  the  Code  of  Pra«tloe,  art  788,  "  may  obtain  an  injunction  to 
suspend  the  sale,  it  before  the  time  of  sale  he  files  in  the  oonrt  hie  op- 
position in  writing,  alleging  some  of  the  reasons  oontained  in  the  follow- 
ing article,  of  wliich  be  shall  swear  to  the  truth."  "  The  debtor  may  ar- 
rest the  sale  of  the  Uiiug,"  continues  the  Code, "  by  alleging  some  of  the 
following  reasons: 

First—"  That  he  has  paid  the  debt  tor  which  he  1b  sued,"  etc.  Art  7*1. 
"  The  plaintiff  ag^nst  whom  the  Injunction  has  been  obtained,  may  com- 
pel the  d^endant  to  prove  Id  a  summary  manner  before  the  judge  the 
truth  of  the  facts  alleged  in  his  opposition." 

It  will  be  observed  that  the  executory  process  is  regarded  as  a  suit 
against  the  debtor.  "  The  debt  for  which  he  is  stied,"  Ls  the  language  of 
the  Code.  It  will  also  be  observed  that  the  debtor  who  flies  his  oppo- 
sition In  such  a  case,  and  thus  obtains  an  injunction.  Is  regarded  as  a  de- 
fendant, and  not  ss  a  plaintift  Upon  what  principle,  then,  can  it  be 
urged  that  the  defendant  In  the  suit  is  not  entitled  to  a  trial,  upon  com- 
plying with  the  requirements  of  the  law  ?  The  Code  of  Practice  declares 
In  express  terms  that  he  can  arrest  the  sale  of  the  thing  by  alle^ng> 
under  oath,  that  be  has  paid  the  debt.  Can  the  judge  of  a  district  court 
abrogate  the  law  by  refusing  to  permit  the  sale  to  be  arrested  when  the 
defendant  files  the  opposition  required  by  the  Code  ?  If  he  can  deuy 
the  defendant  a  trial  on  the  merits  in  a  suit  of  this  character,  he  can 
equally  deny  this  right  in  any  other  case  whenever  his  caprice  or  preju- 
dice may  deem  the  defense  Ill-founded.  He  may  decide  as  he  sees  fit, 
but  he  can  only  dedde  after  a  trial.  His  duties  in  a  ease  of  executory 
process  are  clearly  laid  down  In  the  Code.  They  are  that "  he  shall  pro- 
nounce summarily  on  the  merits  of  the  opposition."  Art.  741).  But  this 
the  Judge  has  not  done  hi  the  present  instance.  He  has,  on  the  contrary, 
refused  to  permit  the  opposition  to  be  made,  and  has,  in  effect,  stricken 
ft  from  the  record.  The  effect  of  his  course  is  that  the  debtor  is  denied 
the  very  privil^e  which  the  law  guarantees  him.  The  judge  does  not 
proceed  according  to  law,  as  he  Is  bound  to  do,  but  according  to  his  own 
notttms  of  wliat  is  equitable  and  just  in  the  premises.  There  is  no  pre- 
tense that  tiieoppositioQ  is  Insufficient  in  law,  but  only  that  it  Is  imtrae 
in  tact.  Jn  other  words,  my  plea  of  paym^it  may  be  entirely  fonnal. 
and  filed  at  the  proper  time,  but,  inasmuch  as  the  judge  Is  satisfied  that 
it  is  ill-founded,  I  am  not  to  be  allowed  a  trial  upon  it,nori8ittobe  per- 
mitted to  delay  for  a  moment  the  Judgment  by  default  which  it  sou^t 
to  avert.  So  in  a  ease  of  executory  process,  my  oath  that  I  have  paid 
the  debt  is  formal  and  filed  in  time,  but  the  judge  satisfies  himself  by 
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means  of  ex  parte  affidavitB  that  the  deteDse  ifi  iU-founded,  and  here, 
too,  refuses  me  a  trial  upon  the  merits,  upon  which  the  law  commands 
him  to  pronounce.  Is  there  any  difference  in  principle  between  the  two 
cases  ?  I  think  not.  M7  rights  are  as  much  disregarded  and  trampled 
under  foot  in  the  one  case  as  In  the  other.  I  assume,  therefore,  that  the 
action  of  the  judge  a  guo  was  arbitrary,  and  in  direct  deflaoceol  the  law; 
and  the  question  arises  whether  this  court  can  grant  any  relief  in  such  a 
case. 

It  ie  admitted  that  the  matter  in  dispute  exceeds  five  hundred  dollars, 
and  that  it  is,  therefore,  within  our  appellate  jurisdiction.  All  that  I 
have  said  with  r^ard  to  the  right  of  a  party  to  a  trial  in  the  first  in- 
stance applies  with  equal  force  to  an  appeal  whenever  the  parties  are 
entitled  to  this  privilege.  In  such  a  case  I  would  have  the  right  to  carry 
my  plea  of  payment,  whether  In  the  case  of  an  ordinary  suit  or  in  case 
of  executory  process,  before  the  Supreme  Court  of  the  State,  and,  by 
tendering  the  proper  bond,  to  prevent  the  execution  of  any  judgment 
against  me  until  my  rights  in  the  premises  bad  been  Anally  passed  upon 
by  the  tribunal  of  last  resort.  And  any  act  of  the  judge  a  qua  which  de- 
prives me  of  this  privilege  in  a  case  In  which  I  am  entitled  to  it  is  as 
much  an  infringement  of  my  rights  as  It  would  be  to  deprive  me  of  any 
trial  whatever.  The  application  to  this  court  in  the  present  instance  is 
for  a  writ  of  mandanute  to  compel  the  judge  a  quo  to  arrest  the  sale  of 
the  thing;  in  other  words,  to  compel  him  to  perform  that  which  it  Is  not 
denied  is  his  manifest  duty  under  the  law.  "This  order,"  says  the  Code 
of  Practice,  art  837,  "may  be  directed  more  particularly  to  judges  of 
inferior  courts,  commanding  them  to  render  justice  and  to  perform  the 
other  duties  of  their  office  conformably  to  law."  "In  this  case,"  oon- 
tinues  the  Code,  art  838,  "the  order  issues  not  only  when  the  judges  of 
inferior  ooiuts  are  guilty  of  a  denial  of  justice,  unreasonable  delay  in 
pronoundng  judgment  on  causes  before  them,  but  also  if  they  refuse  or 
neglect  to  perform  any  of  the  duties  required  of  them  by  law,  or  whioh 
may  enable  the  superior  courts  to  exercise  their  appellate  jurisdiction." 
In  ttiis  case  It  is,  in  effect,  admitted  that  the  judge  a  quo  has  neglected 
to  perform  the  duty  required  of  him  by  law,-whlch  was  to  arrest  the  sale 
of  the  thing  upon  the  filing  of  the  proper  opposition,  and  afterward  to 
decide  summarily  upon  the  merits  of  the  controversy.  Would  the  writ 
Id  this  instance  enable  us  to  exercise  our  appellate  jurisdiction  ?  Not 
only  would  It  have  this  effect,  but  without  the  exercise  of  the  writ  we  are 
absolutely  and  irremediably  deprived  ol  our  jurisdiction.  The  theory 
of  the  law  Is  that  no  order  of  seizure  and  sale  for  an  amount  exceeding 
five  hundred  dollars  shall  be  carried  into  effect  whenever  the  required 
opposition  is  filed,  until  the  Supreme  Court  has  finally  passed  upon  the 
suit;  provided,  of  course,  that  the  defendant  sees  fit  to  avail  himself  of 
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a  suapeDBlve  appeal  In  case  he  is  cast  In  the  court  below.  But  in  tliis 
case  the  property  le  about  to  be  sold  without  aay  opportunity  being  af- 
forded to  the  defendant  to  appeal  to  this  court  for  relief  There  can  be 
no  appeal  from  a  refusal  to  grant  on  Injunction,  as  was  decided  by  this 
court  in  the  case  of  State  ex  rel.  Newgass  vs.  Judge  of  the  Superior  Dis- 
trict Court,  27  Aa  672.  Besides,  even  If  an  appeal  lay,  it  would  not  in 
such  a  case  prevent  tbe  sale.  It  the  sale  were  once  arrosted,  a  suspen- 
sive appeal  from  the  judgment  dissolving. the  Injunction  would  keep 
matters  in  statu  quo.  But  there  conld  no  more  be  a  suspensive  appeal 
from  a  refusal  to  grant  an  Injunction  than  there  could  be  a  suspensive 
appeal  on  the  part  of  a  plaintiff  from  a  Judgment  of  nonsuit  The  doc- 
trine advanced  by  the  judge  a  quo.  If  sust^ned,  leads  simply  to  this:  I 
own,  for  example,  a  piece  of  real  estate  valued  at  one  hundred  thousand 
dollars.  A  person  styling  himself  a  creditor  sues  out  an  order  of  seiz- 
ure and  sale  upon  an  act  importing  a  confession  of  judgment  tor  fifty 
thousand  dollars.  I  file  my  opposition,  under  oath,  alleging  that  the  act 
containing  the  privilege  is  foi^d.  The  ju  Jge,  as  In  this  instance,  re- 
fuses to  permit  the  sale  of  the  property  to  be  arrested.  I  apply  to  the 
Supreme  Court  in  vain  for  the  interposition  of  Its  appellate  powers,  and 
my  property  Is  finally  sacrificed,  because  a  single  judge  has  dedded  my 
oath  to  be  untrue,  and  that,  too,  without  ever  having  granted  me  a  trial 
on  the  merits. 

The  purchaser  at  the  sale  would  undoubtedly  acquire  a  good  title,  l>e- 
cause  he  would  purchase  at  a  sale  ordered  by  a  court  of  competent  juris- 
diction, tn  a  case,  too,  In  which  tills  court  liad  dedded  that  the  sole  could 
not  be  arrested.  I  would  thus  be  deprived  of  my  properi7  by  the  art>i- 
trary  refusal  of  the  courts  to  grant  me  a  trial  in  a  case  in  which  this 
privll^^  was  expressly  guaranteed  to  me  by  the  constitution.  I  should 
be  slow  to  believe  that  the  law  of  Louisiana  was  in  such  a  condition  as 
this.  If  it  is,  my  homestead  may  be  sold  at  any  moment,  by  tbe  judge 
of  my  domldlewithout  trial  and  without  remedy.  It  is  a  prindple  of  law 
which  I  fully  recognize  that  the  judges  of  the  inferior  courts  ought  not 
to  be  Interfered  with  in  the  exercise  of  those  powers  which  the  law  has 
confided  to  them;  but  it  is  also  a  prindple  of  law,  and  one  of  graver 
import,  that  those  tribunals  can  not  exercise  thdr  powers  in  such  a  man- 
ner as  to  deprive  this  court  of  its  appellate  jurisdiction.  When  two 
principles  come,  to  some  ^extent,  in  conflict,  they  must,  If  possible,  be 
recondled;  if  this  can  not  be  done,  one  of  them  must  yield.  I  see  no 
difficulty  in  recondling  the  principles  that  are  presented  in  this  case:  it 
I  did,  I  should  maintain  the  prindple  of  the  right  of  appeal  above  all 
others. 
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All  mMtsrs  whioh  show  tha  trRnsactlon  to  be  void  or  voidable  in  point  ot  law.  on 
the  KToundof  traud  or  otherwise,  should  be  pleaded  speelallr. 

No  appellate  court  sliould  be  called  to  decide  apon  auaetions  that  were  not  raised 
In  the  court  below.  In  the  present  caae  It  is  manifest  that  there  was  no  effort  to 
make  good,  while  the  evidence  was  belDK  addnoed.  the  chsrites  ol  traud  and 
concealment,  which  are  now  urtced  so  atrenuousl?  la  the  srKument. 

The  [ailure  on  the  part  ol  Ihe  association  to  object  to  the  Itemized  statement  ol  loss 
that  was  presented  to  them,  or  to  answer  the  letters  ot  plalntllfs  attorney,  bad 
an  appearanra  oC  indltTereooe.  the  tendency  ol  which  would  be  to  put  them  In 
the  llffht  of  afquleBcing  In  a  claim,  which,  [f  they  had  thought  it  fraudulent  or 
unfounded,  they  would  naiurally  be  supposed  to  have  repudiated. 

APPEAL  Irom  the  Fifth  District  Court,  porisli  of  Orleans.  CuUom,  J. 
Homor  &  Benedict,  for  plaintdlT  and  appellee.  K  Bermudez,  for  de- 
fendflDt  and  appellant. 

Leonard,  J.  On  the  sixth  day  of  April,  1872,  Nioholaa  Theodore  pre- 
sented to  the  New  Orleans  Slutual  Insurance  Association  the  following 
written  application : 

"  Insurance  is  wanted  by  U.  M.  Blnachi  for  account  of  Nicholas  Theo- 
dore against  fire  for  the  term  of  one  year  on  tools  and  implements  such 
as  are  generally  used  in  the  building  of  steamboat  and  factory  furnaces 
and  the  repairing  of  furnaces  and  grates,  contained  in  frame  composition- 
root  building  situated  on  Delta  street.  No.  76,  between  Lafayette  and 
Poydras,  as  will  more  fully  appear  from  inventory  ot  said  tools  and  im- 
plements on  file  In  this  office,  known  as  No.  —  to  the  extent  of  W500. 
Premium  two  per  cent ;  accepted  830. 

"(Signed)  N.  THEODORE,  Applicant" 

The  inventory  referred  to  comprised  blocks,  tackle,  derricks,  screws, 
chains,  Iron  kettles,  etc.,  and  included  a  building  estimated  at  five  hun- 
dred dollars.  On  the  same  day  that  the  application  was  made  a  policy 
was  duly  issued  by  the  -association  in  favor  ot  the  applicant,  Nicholas 
Theodore,  "  in  consideration  of  thirty  dollars  to  them  paid,"  insuring 
the  tools  and  implements  mentioned  In  the  inventory  "  against  loss  or 
damage  by  Are  to  the  amount  of  fifteen  hundred  dollars  "  during  the 
period  ot  one  year  from  the  date  of  the  policy. 

On  the  thirtieth  day  ot  December,  1872,  a  Are  occurred  In  the  vicinity 
of  Mr.  Theodore's  place  of  business,  in  consequence  ot  which  he  claims 
that  the  property  insured  was  damaged  by  heat,  water,  falling  walls,  and 
exposure  to  the  extent  of  fifteen  hundred  dollars,  the  amount  of  the 
policy;  that  immediately  after  the  flr6  he  presented  a  detailed  statement 
of  his  loss  to  the  association  and  demanded  payment,  which  was  refused. 
He  thereupon  brought  this  suit  upon  his  policy,  wMcb  is  annexed  to  the 
petition. 

The  answer  of  the  aasociatlon  is  simply  a  general  denial. 
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It  la  urged,  however,  by  defendants,  that  when  Theodore  obt^ed  hia 
polic7,there  was  GOQoealment  of  the  nutteiial  fact  that  there  waeUme  on 
the  premises,  and  that  thus  the  entire  policy  was  vitiated ;  and,  further- 
more, that  lime  was  Introduoed  upon  the  premises  after  the  policy  was 
issued,  whereby  It  became  forfeited,  even  if  it  were  valid  in  the  b€gta- 
nlng.  These  defenses  were  not  specially  pleaded,  nor  do  they  seem  to 
have  been  hinted  at  until  after  the  evidence  was  dosed.  In  &e  case  of 
Kennedy  vs.  New  York  Ufe  Insurance  Company,  10  An,  809,  It  was  held 
that  "  our  law  preeumee  every  contract  which  does  not  appear  illegal  or 
immoral  on  its  face  to  be  made  for  a  valid  cause  and  upon  a  sufficdent 
consideration;  and  it  Is  incumbent  upon  him  who  would  put  the  opposite 
party  upon  the  proof  of  the  sufQclenoy  of  the  caus,  eto  do  bo  spedally 
by  his  pleadings."  "All  matters  which  show  the  transaction  to  be  void 
or  voidable  In  point  of  law,  on  the  ground  of  fraud  or  otherwise,  shall  lie 
pleaded  specially."  Pino  vs.  Merchants'  Mutual  Insurance  Company,  19 
An,  214,  "  The  rule  is  one  calculated  to  remedy  loose  practice  and  pre- 
vent surprise."  Flynn  vs.  Merchants'  Insurance  Company,  17  An.  185. 
It  is  true  that,  if  evidence  be  offered  without  objection  In  support  of  a 
defense  which  should  be  specially  pleaded  the  issue  thus  presented  must 
be  considered  and  passed  upon. 

But  it  does  not  follow  that  one  should  be  called  upon  to  meet  an  Issue 
that  was  not  raised  on  the  trial  at  all  No  one  can  defend  himself  unless 
he  is  informed  In  some  manner  of  the  charges  which  liis  adversary  makee 
against  him.  Nor  should  any  appellate  court  be  called  to  decide  ques- 
tions that  were  not  raised  in  the  court  below.  It  the  Judge  a  qm  has 
correctly  decided  the  issues  that  were  presented  to  him,  his  judgment 
Should  be  aGQrmed.  In  tlie  present  case,  it  Is  manifest  that  there  was  no 
effort  to  make  good,  wlille  the  evidence  was  being  adduced,  the  charges 
of  fraud  and  concealment  which  are  now  urged  so  strenuously  Id  the 
argument. 

The  execution  of  the  policy  by  the  defendant  and  the  payment  of  tJie 
premium  by  the  plaintiff  was  not  questioned  in  the  court  below,  and  the 
only  controversy  that  arose,  and,  indeed,  the  only  one  that  could  w^ 
have  arisen  under  the  pleadings,  was  whether  any  of  the  property  oar- 
ered  by  the  policy  was  Injured  by  fire,  and,  it  so,  what  was  the  extent  of 
the  damage.  Beyond  this  inquiry.  In  the  aspect  of  the  case  in  whidi  it 
presents  iteelt  to  us,  we  should  deem  It  unjnst  to  the  pl^tiff  to  go. 
From  the  testimony  of  a  fireman  who  was  present,  it  seems  that,  on  the 
occasion  of  the  fire,  Mr.  Theodore's  premises  were  broken  into  to  make 
room  for  the  operations  of  the  firemen.  Their  pipes  and  hose  isn 
through  his  yard,  and  the  entire  place  was  deluged  with  water.  A  neigh- 
bor, who  was  an  eye- witness  of  all  that  occurred,  testMee  substantially 
to  the  same  facta    He  observed  that  the  flre  extended  as  far  as  Mr.  Theo- 
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dore's  premises,  and  iha-t  a  nnmber  ot  sp&re  which  were  lyliiglD  tale  yard 
were  burning.  Next  morning,  when  the  worifmen  arrirod  at  the  shop, 
they  found  the  shed  in  which  some  ol  the  tools  were  kept  partially  torn 
down,  all  the  ropes  were  soaked  with  water,  the  steapa  were  bumed  from 
the  blocks,  the  carts  were  broken,  and  aome  four  or  five  span  were  so 
badly  charred  as  to  be  utterly  useless. 

A  short  time  after  the  fire,  Itfr.  Theodore,  by  bis  attorneys,  Homor  & 
Benedict,  delivered  to  the  aesodaUon,  aa  required  by  the  terms  of  the 
policy,  a  sworn  statement  of  his  loss,  amounting,  as  he  claimed,  to  fifteen 
hundred  dollars.  This  statement  was  accompanied  by  a  certificate  of  a 
weU-known  and  respectable  notary  public,  stating  that  he  had  personally 
examined  the  circumstances  attending  the  fire  and  damage  alleged,  that 
he  was  acquainted  with  the  character  ot  the  insured,  and  that  he  veilly 
believed  that  Nicholas  Theodore  had  by  misfortune,  and  without  baud 
or  evil  practice,  sustained  loss  and  damage  on  the  property  insured  to 
the  amount  of  fifteen  hundred  dollars.  To  this  statement,  as  well  as  to 
two  letters  addressed  them  by  Mr.  Benedict  on  the  sublect  of  his  dient's 
loss,  the  aasoclatlOD  paid  no  sort  of  attention.  Under  these  droum- 
stances  we  shall  accept  the  sworn  statement  of  the  claimant  and  the 
certificate  of  the  notary  as  true.  If  the  associatloD  had  any  objections 
to  offer  to  the  coirectnees  of  the  statiement,  they  should  have  made  them 
known  at  the  time  it  was  presented  to  them,  or  at  least  have  taken  some 
steps  to  ascerttdn  for  themselves  wherein  the  olaim  was  unjust.  Having 
done  neither,  but  apparently  treating  with  oontempt  a  matter  which  de- 
manded their  prompt  and  courteous  attention,  we  do  not  think  they  are 
In  a  position  to  rely  for  their  defense  upon  any  trifling  inaccuracy  or 
want  of  memory  on  the  part  of  plaintlflF  or  his  witnesses,  when  they 
came  to  testify  on  the  trial,  a  year  or  more  after  the  occurrence.  A  care- 
ful examination  of  the  testimony  convinces  tis  that  the  plaintiff  suffered 
from  the  flre  considerably  more  than  the  amount  of  his  claim.  Two  wit- 
nesses were  Introduced  by  the  defendant  on  the  trial,  one  of  them  the 
inspector  of  the  association,  who  swore  that  Mr.  Theodore  had  told  them 
that  he  had  sustained  no  damage  by  fire,  but  that  some  screws  and  other 
articles  had  been  stolen  from  him.  This  testimony  is  contradicted  by 
the  plaintifr  himself  and  by  two  other  witnesses,  and  Is  at  variance 
with  all  the  circumstances  of  the  case. 

If  the  inspector  had  made  a  careful  examination  of  the  premlaee,  he 
might  have  been  able  to  shed  some  light  upon  the  case.  As  It  was,  he 
did  not  observe  what  seems  to  have  been  apparent  to  every  one  else. 
We  are  inclined,  on  the  whole,  to  believe  the  testimony  of  the  witness 
Barbara,  who  states  that  Mr.  Theodore  invited  the  inspector  to  come  in 
and  estimate  the  damage  for  himself,  but  that  the  latter  refused  to  do  so, 
as  there  were  some  seven  or  eight  inches  ot  water  on  the  floor. 
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Our  esdiBBte  ol  the  damage  done  by  the  fire  to  plaintifrs  toola  aai 
implNueuts  alone  ezoeedathe  amount  for  which  Judgment  was  rendered 
in  his  favor  hi  the  court  below ;  but  ae  he  has  neither  appealed  himedt 
nor  filed  an  answer  to  the  appeal  of  defendant,  we  are  not  at  liberty  Ui 
increaae  the  amount  of  the  Judgment.  It  becomes  unnecessary  in  .thU 
aspect  of  the  case  to  decide  whether  or  not  the  shed  in  which  a  portion 
of  the  tools  were  kept  was  Included  within  the  terms  of  the  policy. 

It  is  therefore  ordered  that  the  judgment  of  the  district  court  be 
affirmed  with  costs. 

Mr.  Justice  Howell  recused. 


MoBOAS,  J.,  concurring.  I  do  not  consider  it  necessary  to  express  any 
opinion  as  towhether  a  defendant  insurance  company  can  take  advsn-  . 
tage  of  a  fact,  proved  by  the  pl^ntiff,  which  would  be  a  defense  to  tbe 
suit,  simply  because  the  fact  disclosed  was  not  specially  put  at  issue. 
For  instance,  if  a  party  seeks  to  recover  from  an  insurance  company  for 
the  loss  of  his  house  by  fire,  and  the  company  denied,  generally,  tbe 
aliegattons,  and  on  the  trial  the  plaintiff  proved  that  he  had  burned  the 
house  himself,  or  caused  it  to  be  done,  I  am  not  prepared  to  say  that  the 
company  should  be  condemned  to  pay  simply  because  it  had  not  allied 
the  fact  in  Its  answer.  Leaving  this  question  out,  however,  I  thinlf  the 
cose  before  us  is  with  the  ptaintlflF,  and  I  therefore  concur  in  the  decree. 


On  Application  fob  Rehearino. 

.  Leonard,  J.  If  the  issues  of  fraud  and  concealment  growing  out  of 
the  presence  of  lime  on  the  premtecs  of  the  plaintiff  had  been  preseQted 
to  us  in  such  a  manner  that  we  could  have  felt  at  liberty  to  examine  them, 
we  should  have  agreed  with  the  judge  a  q'lo  that  the  policy  would  not 
have  been  vitiated  thereby,  because  lime  was  an  article  necessary  to  the 
carrying  on  of  plaintiff's  business,  and  that  implied  permission  was 
therefore  given  him  to  keep  it  in  and  about  his  premises,  Hayward  tb. 
N.  v.  Insurance  Co.,  19  Abbott,  116. 

The  failure  on  the  part  of  the  association  to  object  to  the  itendied 
statement  of  loss  tdiat  was  presented  to  them  or  to  answer  the  letters  ot 
plaintifTs  attorney  had  an  appearance  of  indifference,  the  tendency  oi 
which  wouldbe  to  put  them  in  the  light  of  acquiescing  in  a  claim  which, 
if  they  had  thought  it  fraudulent  or  unfounded,  they  would  naturally  be 
supposed  to  have  repudiated  at  the  tdme.  We  do  not  desire  that  the 
language  used  in  our  opinion  should  be  construed  to  convey  any  harsher 
import  than  this. 
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Upon  a  re -examination  of  the  case,  under  .the  view  ot  the  law  and  the 
rules  ot  practice  IMd  down  in  our  opinion  (uid  to  which  we  atill  adhere), 
we  tail  to  find  that  the  conclusion  reached  by  us  was  erroneous.  The 
itemized  statement  of  Iosb  made  up  immediately  after  the  fire,  sworn  to 
by  the  plaintiff  and  oertlfled  to  be  correct  by  Mr.  Andrew  Hero,  notary 
public,  from  his  personal  knowledge,  and  which  we  have  said  was  in  no 
manner  objected  to  by  the  aasodation  at  the  time,  exceeds,  without  in- 
cluding the  it^n  ot  damage  to  the  building,  the  amount  tor  wlilch  judg- 
ment was  rendered  in  the  court  below. 

Bebearlng  refused. 


No.  5791. 
Jui.ES  A.  Blakc  V6.  MumAL  National  Bank  of  New  Orleaiis. 

To  Bx  the  Indorser'B  UablUtr,  pftrment  ot  the  note  moet  be  duly  demanded  ot  the 
maker  and  notice  ot  his  failure  to  comi>ly  with  hlscontractKlventothelndoreer. 
The  latter'B  obllaatlon  then  becomes  abaoluEe  and  unconditional,  ae  much  so  aft 
that  ol  the  maker.  Demand  or  notice  on  either  olthem  may,  however,  be  walTed. 
I(  both  are  waived,  either  exprosalr  or  by  neceeearY  implication,  the  indarser  at 
ODCe  aaBnmea  an  unconditional  llntillltr. 

Id  the  preeent  ease  the  ladoreera  declared:  "We  waive  protest  on  this  note." 
Whether  these  words  ImplT  aleo  a  waiver  ol  uotloe,  la  a  queetloD  upon  which  the 
authorities  are  br  no  means  uniform.  But  the  indorsers  added :  "  We  hold  our- 
selves responsible  tor  the  payment  ol  the  note,  which  Is  hereby  extended  thirty 
days."  Under  the  ciroum stances  of  the  case  the  indorsers  were  not  released  by 
the  want  of  oompllanoe  with  the  usual  tormalitiee  of  the  law.  After  the  dishonor 
ot  the  nota  when  It  beoame  due.  the  situation  of  the  IndoraerB  was  no  longer 
that  ot  indorsers  npOQ  commercial  paper,  bat  that  of  umbarrasecd  debtors  ob- 
talDinRrtlmo  as  best  they  could  from  the  creditor. 

II  the  bank  has  caused  the  plaintiff  any  damaffo  by  failinic  to  use  proi>er  dilUieDCa 
in  the  oollectlon  ot  his  note  he  can  recover  the  amount  ot  bis  loss  upon  provlns 
that  itreaultfl  from  the  neffllKence  ot  the  bank:  but.  under  tite  preeeot  cause  ot 
action,  to  wit:  the  release  of  the  Indorsers.  throush  the  failure  ot  the  back  ta 
cause  the  protest  ot  the  note,  the  plaintiff  oan  not  reoover. 

APPEAL  trom  the  Fifth  Diatrict  Court,  pariah  of  Orleans.     CuUom, 
J.    Lacey  £  Butler,  tor  plaintiff  and  appellee.     Kennedy  £  Chuipella 
and  A.  db  W.  Voorhiei,  tot  defendant  and  appellant. 

liBONABD,  J.    The  plaintiff,  Blanc,  ts  the  holder  and  owner  of  the  follow- 
ing promissory  note : 

"  New  Orleans,  December  16, 1872. 
"On  the  twenty-first  day  ot  January  next  after  date  I  promise  to  pay 
to  the  order  of  H.  F.  Given  &  Co.  fifteen  hundred  dollars  at  the  office  ot 
H/F.  Given  &  Co.,  in  New  Orleans.    Value  received. 

"(Signed)  W.  STACKHOUSE. 

"(Indorsed)  H.  F.  GIVEN  &  CO." 

On  the  day  on  which  the  note  fell  due,  Messrs.  H.  F.  Given  &  Co.  signed 
tbe  following  Indorsement :  "  We  hereby  waive  protest  on  tiiia  note,  and 
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hold  ourselves  responsible  for  the  payment  of  the  sajne,  which  is  hereby 
extended  thirty  days  from  tills  date." 

,   On  the  twenty-sixth  day  of  February,  1878,  a  second  IndorBement  was 
made  on  the  note  as  follows: 

"  Five  hundred  dollars  being  paid  on  acoount  of  this  note,  we  agree  to 
the  extension  of  payment  of  one  thousand  dollars  for  thirty  days  from 
this  date,  and  still  hold  ourselves  responsible  for  the  payment  of  the 
same  at  maturity. 

"  (Signed)  H.  F.  GIVEN  &  CO." 

Lastly,  there  Is  a  third  indorsement,  as  follows: 

"New  Orleans,  March  Si,  1873. 

"  We  hereby  waive  protest,  notice  o(  proteet,  and  service  thereof  on  the 
within  note,  and  hold  ourselves  equally  responsible  for  the  paymoit  of 
one  thousand  dollars  thereof  on  the  twenty-fifth  day  of  November  next 
(1873),  to  which  It  Is  extended  by  consent,  all  iotereet  paid  to  that  date. 

"(Signed)  H.  F.  GIVEN  &  CO." 

Some  weoks  prior  to  the  expiration  of  this  third  and  last  extension, 
the  pl^ntiff,  Blanc,  deposited  the  note  for  collection  with  the  Mutual  Na- 
tional Bank  of  New  Orleans.  The  bank,  however,  took  no  steps  to  col- 
lect the  note  at  the  termination  of  the  extensioa  No  demand  was  made 
upon  either  the  maker  or  the  indoraers.  There  was  no  protest,  notice  of 
protest  or  of  non-payment.  When  Mr.  Blanc  afterward  went  to  the 
bank  and  asked  the  note-clerk  why  the  note  had  not  been  protested,  the 
latter  replied  that  he  "  didn't  think  it  was  necessary;  the  protest  had 
been  waived." 

Blanc  thereupon  tlled  this  suit,  alleging  that,  by  the  failure  of  the  bank 
to  perform  the  acta  required  by  law  to  fix  the  liability  of  the  indorsers, 
H.  F.  Given  &  Co.,  the  latter  had  been  released  from  all  liability  as  in- 
doraers on  the  note,  and  that  the  bank  had  thereby  become  liable  to  him 
for  tbe  full  amount  due  upon  the  same.  The  bonk  answered  that 
Given  &  Co.,  the  indorsers,  did  not  and  never  had  darned  that  they 
were  released  from  liability  on  the  note;  that  there  were  no  funds  pro- 
vided to  meet  the  note  at  the  place  of  payment,  and  that  a  presentment 
there,  even  if  necessary  (which  Is,  however,  denied),  would  have  been 
-entirely  useless.  The  further  averment  Is  made,  that  the  pl^ntilT  is  in 
possession  of  collateral  security  more  than  sufficient  to  cover  the  amount 
of  the  note  in  question. 

"  That  it  is  the  duty  of  a  bank  with  whom  n^otiable  paper  is  left  for 
collection,"  said  the  Supreme  Court  of  New  York  in  McKlnster  vs.  Bonk 
of  Utica,  9  Wend.  46,  "  to  take  the  necessary  measures  to  choige  the  in- 
doreera  upon  default  of  the  maker,  and  that  they  are  responsible  to  the 
■owner  of  the  note  for  ni^lect  or  omission  to  perform  such  duty,  is  fully 
eeb^lfehed  in  the  case  of  Smcdes  re.  Bank  of  Utica,  20  Johns.  372,  and 
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tbe  same  case  in  error,  8  Cowen,  663."  The  same  doctrine  has  bees  rec- 
ognized by  the  Supreme  Court  ot  Louisiana.  "It  is  dear,"  said  Smon, 
J.,  in  Aimington  vs.  Gaslight  and  Banking  Company,  15  La.  411,  "  tint 
by  failing  to  demand  payment  and  not  using  the  ordinary  dlUgenoe  to 
secure  the  liability  of  the  parties  to  the  bill  the  defendants  have  made 
it  their  omi,  and  hare  become  liable  to  the  owners  tor  the  amonnt."  See, 
also,  Duruford  vs.  Patterson  et  al,  6  M.  460.  And  hi  suoh  a  case  "  the 
amount  ot  the  obligation  Intrusted  tor  oolleotion  is  prima  facie  the 
measure  ot  damages  sustained  by  the  prindpal."  Uvaudals  ts.  Denis, 
4  An.  800. 

The  queetioD  therefore  presented  tor  our  consideratlOQ  in  the  present 
case  is,  whether  H.  F.  Qlveai  &  Co.  wn  released  from  their  liability  by 
the  failure  ot  the  bank  to  cause  the  note  of  Stackhouse  to  be  protested. 
"  Our  action  rests,"  say  pMnttfTs  oouosel  In  their  brief,  "  upon  a  want  ot 
liability  on  the  part  ot  the  ladorsere  occasioned  by  the  fault  ot  the 

The  obligation  ot  an  Indorser  upon  a  promissory  note  is  conditional. 
He  binds  blmscU  to  pay,  if  the  maker  tails  to  do  so.  To  fix  the  indors- 
er's  liability,  payment  ot  the  note  must  be  duly  demanded  of  the  maker, 
and  notice  ot  hia  taUure  to  comply  with  his  contract  given  to  the  in- 
dorser. The  tatter's  obligation  then  becomes  absolute  and  unoondi- 
tionol,  Bfi  much  so  as  that  of  the  maker. 

Demand  or  notice  on  either  ot  them  may,  however,  be  waived.  If  botti 
are  waived,  either  expressly  or  by  necessary  implication,  the  Indorser  at 
once  assumes  an  unoondlUonal  liability.  In  the  present  case  the  in- 
dorsera  declared;  "We  waive  protest  on  this  note,"  Whether  these 
words  imply  also  a  waiver  ot  notice  is  a  question  upon  which  the  au- 
thorities are  by  no  means  uniform.  But  the  Indoisers  add:  "  We  hold 
ourBolvea  responsible  for  the  payment  of  the  note,  which  Is  hereby  ex- 
tended thirty  days,"  After  such  a  waiver,  was  the  holder  bound  to 
make  demand  and  give  notice  at  the  expiration  of  the  thirty  days,  or  to 
obtain  a  second  waiver  in  order  to  hold  the  Indorsers? 

In  the  case  of  Forster  vs.  Jurdison,  2  East.  105,  on  accepted  bill  of 
exohange  was  duly  protested  at  its  maturity  against  the  drawers.  The 
holders,  however,  wroto  to  the  drawers  that  they  would  agree  to  retain 
the  bill  "  UQtJl  the  latter  end  of  the  week,"  believing  that  they  would 
then  be  able  to  collect  It  from  tbe  accepter.  This,  however,  they  failed 
to  do,  and  some  weeks  later  brought  suit  against  the  drawers.  The  lat- 
ter objected  that  It  woa  Incumbent  upon  the  holders  to  have  given  them 
notice  that  the  acceptor  had  not  taken  up  the  bill  at  the  end  ot  the 
week,  and  that,  by  their  failure  so  to  do,  the  drawers  were  discharged. 
Lord  Ellenborough  held  that  no  second  protest  or  notice  was  necessary, 
and  that  the  drawers  were  bound. 
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The  caM  of  Bidgway  3t  Budd  vs.  Day,  18  Fo.  State,  118,  bears  a  etrilc- 
ing  resemblaiioe  to  the  one  at  bar.  Jacob  Da?  wae  Inifoiser  upon  a 
note  of  Bamuel  W.  Day.  Before  the  maturity  of  the  not©  the  holders 
wrote  to  the  Indoiser,  Inf  onnhig  bim  that  It  was  probable  the  note  would 
not  be  paid  and  offering  to  extend  the  tenn  of  payment  if  he  should  eo 
desire.  Jacob  Day  answered;  "I  am  willing  to  extend  the  time  tor 
thirty  days  longer,  and  of  course  will  stand  responsible  for  the  pay- 
mentof  the  note  asorlginally  Intended."  Several  other  extensions  were 
gntated  by  tiie  holders,  Jacob  Day  oontinoing  to  hold  himself  responsible 
"as  originally  intended."  When  he  was  ultimately  sued,  he  urged  that 
he  was  released  from  liability  on  tiie  ground  that  be  had  never  received 
notice  of  protest  or  of  non-payment.  The  court  said:  "The  letter  from 
the  Indorser  to  the  payee  contains  a  distinct  statement  that  If  the  time 
is  extended  for  thirty  days  he  will  hold  himself  bound.  This  is  a  dis- 
tinct guarantee  that  he  will  hold  himself  bound  at  the  end  of  thirty  days 
after  maturity,  and  under  like  drcumstances  the  holder  was  not  bound 
to  give  notice." 

Why  should  payment  have  been  demanded  of  Stackhouse  at  what 
plaintiff  terms  the  "  prolonged  maturities  "  of  the  note  ?  The  note  was 
certainly  not  due  as  to  him  at  those  sucoeesive  periods.  He  was  no  party 
to  the  extenfdons  that  were  granted  to  the  Indorsers.  As  to  him  there 
was  but  one  maturity.  He  tailed  to  meet  his  obligation  at  that  date,  and 
the  holder  was  at  liberty  to  bring  suit  against  him  at  once.  He  could 
not  be  expected  to  provide  funds  at  any  other  date  to  meet  the  note  at 
the  original  place  ot  payment,  because,  not  being  privy  to  the  new  ar- 
ragements  between  the  holder  and  the  indorsers,  he  would  have  no  rea- 
son to  suppose  that  the  note  would  ag^n  be  presented  to  him.  Nor  bad 
Oiven  &  Co.  any  ground  to  believe  that  the  note  would  be  paid  by  Stack- 
house  at  the  termhiation  ot  the  several  eztendons.  They  seem  to  have 
left  him  out  of  view  altogether,  and  to  have  taken  charge  of  the  obliga- 
tion themselves.  It  was  they  who  paid  the  five  hnndred  dgllats  on  the 
note.  They,  no  doubt,  looked  to  Stackhouse  to  r^mburse  than,  but 
they  alone  dealt  with  the  holdo:.  After  the  dishonor  of  the  not«,  the 
situation  ot  Given  &  Co.  was  no  longer  ttiat  of  indorsers  upon  oommer- 
dal  paper,  but  of  embarrassed  debtors,  obt^dnlng  time  as  best  they  could 
from  the  creditor.  It  is  true  that  on  the  occasion  ot  the  third  extension 
they  "  waived  protest,"  though  they  neglected  to  do  so  at  the  time  of 
the  seooDd  extension.  We  are  at  a  loss  to  andeistand  why  the  waivw 
shonld  have  been  thought  necessary  on  the  one  occasion  and  not  on  the 
other.  Be  that  as  it  may,  they  waived  some  thing  to  which  tbey  were 
not  entitled,  and  which  they  had  no  reason  whatever  to  expecL  Indeed, 
they  seem  to  have  supposed,  as  they  naturally  would  from  the  nattire  of 
th^  contract,  that  the  note  would  be  presented  tor  payment  to  them. 
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Thus  thetr  owd  counsel  propounded  this  question  to  a  member  of  tbe 
house:  "Could  70U  have  paid  that  note  ti  It  bad  been  presented?" 
And  tbe  answer  was:  "Well,  sir,  It  Is  questionable.  We  oould  have 
p^d  it;  the  question  is  whether  we  would  have  done  so." 

It  the  bank  has  caused  the  plaintiff  any  damage  bj  tailing  to  use 
proper  diligence  in  the  collection  ot  his  note,  he  can  recover  the  amount 
of  his  loBS  upon  proving  that  it  resulted  from  the  negligence  of  the  banlc. 
But  under  the  present  oause  of  action — the  release  of  the  iudorseca 
tlirough  the  lailure  ot  the  bank  to  oause  the  protest  ot  the  note — we  are 
ot  opinion  that  the  plalntlfT  can  not  recover. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment  ot 
the  district  oourt  be  reversed,  and  that  ours  be  for  the  defendant,  with 
:O0Bts  ot  both  courta 


The  Stite  of  Lottisiak*  vs.  John  Gabvey  and  Chakles  Earle. 

It  is  an  elemsn  tary  prlnclpla  of  Inw  that  the  aomiaed  Is  entitled  to  the  beneSt  of  all  rea- 
sonable doubts,  and  before  aDyoonfeBslon  can  be  received  In  evldenoe  In  aarlm!- 
nal  oaae  it  mustba  shown  tbat  It  ia  voluntary.  Tfa[s  was  not  proved  In  the  case 
at  bar.  Therefore  the  judtte  a  aito  errod  In  OTerrulIng  the  obieotlon  to  the  od- 
mieaion  of  the  confeBHloo. 

It  is  competent  to  Inquire  whether  the  prisoner  stated  that  oertaJn  tbinm  would  be 
found  by  searchlne  a  particular  plaoe.andtoprovethotthey  wereaooardlncly  bo 
found ;  but  It  would  not  be  oompeteat  to  inaolre  whether  he  ooafaaed  that  be 
had  coDoealed  them  there. 

In  the  present  ease  it  was  the  oonfeaalon  Itself  which  was  objeoted  to.  sjid  it  should 
have  been  rejected.  Whathei  the  objects  found  and  other  facts  corroborated  the 
alUeed  confession  or  not.  Ib  Immaterial  In  oonslderinit  the  admissibility  of  the 
conteeaion.  These  tacts  mlftht  have  been  proved,  and  even  that  they  were  dis- 
covered In  oonseiiuence  of  tbe  lorormBtion  reoelvad  from  the  aooused.  without 
making  a  confession  unduly  obtained  odmlBSfble. 

APPEAL  from  the  Superior  Criminal  Court,  parish  ot  Orleans.  Steele, 
3.  Criminal  case.  Jolai  McFheHn,  District  Attorney,  tor  pialntUT 
and  appellee.  J.  J.  Finney  and  /.  H.  Hagins,  tor  defendants  and  appel- 
lants. 

Lddeliho,  C.  J.  The  defendants,  charged  with  murder,  were  oonvioted 
of  manslaughter,  and  they  were  sentenced  to  the  Penitentiary  tor 
■twenty  years. 

There  arc  two  bills  of  exception  in  the  record.    The  first  is  as  foUows: 

"Belt  remembered  that  on  the  twenty-sixth  day  ot  February,  1876, 

■on  the  trial  of  the  above-entitled  case,  one  William  Carlton,  a  witness 

for  the  State,  then  being  on  the  witness-stand,  who,  otter  testifying  that 

he  was  a  sergeant  In  the  Metropolitan  Police  force,  and  at  the  time  the 


926  SUntEHE  COUET  OF  LOUIBLUf  A, 

State  vs.  Oturey  and  Earls. 

offense  oharged  against  the  aocuaed  is  alleged  to  have  been  committed, 
wae  acting  as  such  police  sei^eaot,  under  Capt^n  Edgewortb,  at  tbe  po- 
lice station  In  which  the  accused  were  confined  at  the  time  ot  thdr 
arrest,  the  said  witness  was  proceeding  to  state  a  conversation  al- 
leged to  have  been  held  between  the  prisoner,  Charles  Earle,  and  one 
Corbett,  also  a  member  ol  the  Metropolitan  Police  force,  and  subject  to 
the  orders  of  said  Edgewortii,  which  conversation  was  overiieard  bj 
the  e^d  witness,  Carlton,  and  In  which  the  said  Earle  admitted  tii« 
connection  of  himself  and  John  Oarvey  with  the  crime  with  which  they 
were  charged;  to  which  statement  counsel  for  the  accused  objected,  on 
the  ground  that  A.  S.  Badger,  superintendent  of  the  Metropolitan  Po- 
lice, and  Edgeworth,  captain  of  the  Metropolitan  Folloe,  both  acting  w 
such  respectively,  at  the  time  the  aald  offense  Is  said  to  have  been  com- 
mitted, hod  previously  festifled  that,  after  the  arrest  of  the  accueed, 
they  and  each  of  them  had  used  every  means  in  their  power  by  way  ot 
promisee  and  threate  made  to  the  prisoners  to  Induce  them  to  makt 
the  confession;  and  that  they  and  each  of  them  had  instructed  thdr 
subordinates  to  leave  nothing  undone  to  obtain  some  admission  of 
their  guilt  from  the  prisoner;  the  testimony  ot  the  witness,  Caritoo,  as 
to  the  conversation  alleged  to  have  taken  place  between  the  prisoner, 
Earle,  and  the  s^d  Corbett,  and  overheard  by  the  witness,  was  inad- 
missible, as  tending  to  establish  a  oonteesion  made  under  undue  influ- 
ence; but  the  court  overruled  the  objection,  and  allowed  the  witnees  to 
proceed.  Whereupon  counsel  for  the  accused  took  this  bill  of  excep- 
tion," etc 

The  judge  a  quo  before  signing  the  bill  of  exceptions  made  the  follow- 
ing addition  to  the  statement  of  facta: 

"  The  testimony  of  Police  Sergeant  Carlton,  which  is  referred  to  as  a 
confeeelon  aad  objected  to  by  defendants,  was  admitted  by  the  court  for 
the  following  reasons:  First— That  it  wae  not  shown  afBrmatively  that 
any  Improper  influence  had  been  used  by  either  Chief  Badger  or  Polks 
Captain  Edgewortfa  before  the  time  of  the  conversation  referred  to,  but, 
on  the  contrary,  It  was  shown  that  the  promises  made  by  Badger  were 
after  and  not  before  this  conversation.  Second— The  entire  truth  of  the 
statement  was  fully  established  by  the  finding  of  the  brickbat,  stave- 
pile,  and  other  facts,  beyond  the  control  of  the  accused,  in  the  condition 
as  minutely  described  in  the  statement 

"  (fflgned)  HIKAM  R.  STEELE,  Judge." 

It  thus  appears  that  the  accused  objected  to  the  reception  In  evidenBe 
of  the  alleged  conversation,  in  which  Earle  admitted  the  conrtecHon  of 
himself  and  of  Garvey  viith  the  crime,  on  the  ground  that  the  admission 
had  been  made  under  undue  Influence,  and  that  the  judge  a  ipto  over- 
ruled the  objection,  because  ho  held  that  the  onus  was  on  the  accused  to 
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prove  that  the  admiaeion  had  been  procured  by  undue  influeDcea,  and 
because  the  brickbat,  stave-pile,  and  other  extraueoua  facts  were  found 
as  detailed  in  the  alleged  conversation. 

We  can  not  agree  with  the  learned  j  udge  in  either  propoeition.  It  is  an 
denaentary  principle  of  law  that  the  accused  is  entitled  to  the  benefit  of 
all  reasonable  doubts,  and,  Mr.  Oreenleaf  says,  "  h^ore  arv^  confession 
can  be  received  in  evldetice  in  a  crimintd  case  it  must  be  sliown  that  it  was 
TOLCNTAKY,"  Section  219.  This  was  not  proved  In  the  case  at  bar.  The 
judge  says  that  it  was  proved  that  the  alleged  conversation  was  made 
before  Chief  of  Police  Badger  had  made  the  promises.  That  may  be 
true,  but  It  doce  not  appear  the  admission  was  made  before  Edgewortk 
or  some  one  else  bad  made  promises  or  threats.  The  statement  of  facts 
in  the  bill  does  not  satisfy  us  ttiat  the  confession  was  voluntarily  made, 
and  therefore  it  should  have  been  rejected.    See  25  An.  191. 

On  the  question  suggested  by  the  second  reason  of  the  Judge  a  quo 
for  admittiDg  the  confession,  the  law  seems  to  be  well  settled.  "  Where, 
in  conaequetKe  of  Uie  information  obtained  from  the  prisoner,  the  prop- 
erty stolen,  or  the  instrument  of  the  crime,  or  the  bloody  clothes  ol  the 
person  murdered,  or  any  oilier  material  fact  ia  discovered,  It  Is  compe- 
tent to  show  that  such  discovery  was  made  conformably  to  the  informa- 
tion given  by  the  prisoner." 

"  The  statement  as  to  his  Icuovledge  of  the  place  where  the  property  or 
other  evidence  was  to  be  found  being  thus  confirmed  by  the  fact  is 
proved  to  be  true,  and  not  to  have  been  fabricated  in  consequence  of 
any  inducement  It  1b  competent  therefore  to  inquire  whether  the  pris- 
oner stat«d  that  the  thing  would  be  found  by  searchiag  a  particular 
place  and  to  prove  that  It  was  accordingly  bo  found,  but  it  would  not  be 
compet«nt  to  inquire  whether  he  confessed  that  he  had  concealed  it 
there."  1  PhlL  Evid.  411;  GreenL  section  231.  "This  limitation  of  the 
rule,"  says  Mr.  Oreenleaf,  "  was  distiDotly  laid  down  by  Lord  Eldon, 
who  said  that  where  the  knowledge  of  any  fact  was  obtained  Irom  a 
prisoner,  under  such  a  promise  as  excluded  the  confession  iteelf  from 
being  given  in  evidence,  he  would  direct  an  acquittal,  unless  the  fact 
itself  proved  would  have  been  sufficient  to  warrant  a  conviction  without 
any  confession  leading  to  it."  Section  281.  In  the  present  case  it  was 
the  confession  itself  which  was  objected  to,  and  it  should  have  been  re- 
jected. Whether  the  finding  ol  the  brickbat,  stave-pile,  and  "other 
facts  "  corroborated  the  allied  confession  or  not,  is  Immaterial  In  con- 
sidering the  admissibility  of  the  confession.  These  facts  might  have 
been  proved,  and  even  that  they  were  discovered  In  consequence  of  in- 
formation received  from  the  accused,  without  making  a  confession 
unduly  obt^ed  admissible. 
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This  Tlew  of  the  oaae  reDders  It  uimeoeesaiy  to  ezamiDe  the  other 
bill  of  ezceptloD. 

It  Ib  therefore  ordered  that  the  verdict  of  the  Jury  ia  this  case  be  set 
aside,  the  Judgmeot  of  the  court  be  annuUed,  and  that  ttiis  case  be  re- 
maaded  to  be  tried  according  to  law. 


BtmaBLL  &  Hau.  th,  Ellbn  Eeefe  bt  ai» 

The  laclies  oomplalned  ol  Id  recard  to  the  Btatemeot  of  taot,  If  nnr  there  be.  can 
not  be  attributed  to  the  api>eliant,  but  to  the  judee  a  too.  The  appellant  applied 
to  the  jutUie  to  make  the  statement  of  tacts  ia  time,  and  the  failure  to  make  It 
betore  Krantlos  the  appeal  oaii  not  be  oooaldered  juat  oauae  to  diamlu  It. 

To  annul  a  sole  tor  fmurt  or  simulation,  the  oriiclnal  debtor  must  be  a  part;  to  the 
suit  only  where  the  debt  has  not  been  preTiousIr  liauidated  by  ajudsoienL  In 
tbU  iMHe.  plalDtldB  had  obtained  a  judgment  asalDBtt^e  transterrer  or  the  prop' 
erty  In  QueBtloQ  before  this  suit  wsa  brought. 

It  Is  true  that  plaintiffs  coQlracted  with  the  transferrer  anterior  to  the  transfer  of 
the  property  to  Ellen  Seefe.  But  It  Is  also  true  that  her  title  appears  not  to  have 
been  recorded,  and  thus  pUlntUEB  oould  not  be  charoed  with  nodoe  ot  the 

Here  a  lonjier  time  elapaed  ttetween  the  pretended  sale  and  the  time  when  this  sntt 
was  tried  than  was  neoeeaary  to  deliver  the  property,  and  the  pretended  vendor 
remained  In  posBesslon  of  the  property.  This  placed  the  onai  of  eatablishinx 
the  bonafldet  ol  the  transaction  upon  the  transferee.   There  Is  do  OTldence  of 

Eood  talUi  in  the  record. 

APPEAL  from  the  Sirtb  District  Court,  parish  ot  Orleans.    Saucier,  J. 
John  M.  Bonner,  tor  plaintifb  and  appellees.     John  K  ffealy  and 
Stchard  Shackelford,  tor  defendant  and  appellant. 
On  Motion  to  Diauias. 

LuDELUfo,  C.  J.  A  motion  to  dlsmias  this  appeal  has  been  made  on 
the  grounds  following: 

That  the  transcript  does  not  show  that  appellees  have  been  dted;  that 
the  transcript  is  incomplete;  that  the  statement  ol  facta  made  by  the 
judge  was  made  too  late,  having  been  made  after  the  appeal  was 
granted. 

The  first  objection  was  waived  by  making  the  second  and  third  ob- 
jections, even  it  the  appellees  had  not  been  cited.  But  they  were  prop- 
erly cited. 

Second— The  transcript  was  corrected  by  certiorarL 

Third — The  laches,  complained  ot  In  regard  to  the  statement  ot  fact, 
if  any  there  be,  can  not  be  attributed  to  the  appellant,  but  (o  the  judge 
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a  quo.    The  appellant  applied  to  the  judge  to  make  the  statement  ot 
facts  in  time,  and  the  failure  to  make  it  before  ffraDtlog  the  appeal  gan 
not  be  considered  just  cause  to  dismiss  the  appeal 
The  motion  is  therefore  refused. 


Oh  tbe  MxmTS. 

HfoBOAN,  J.  The  allegations  in  the  petition,  are  that  plaJntiffa  obtained 
jadginent  agfdnst  M.  Laceyi  that  execution  Issued  thereon;  that  only  a 
BmallportioQ  thereof  was  realized' uhder'theexecutlon;  that  Lacey  made 
a  fraudulent  and  simulated  transfer  of  a  certain  piece  of  real  estate  to 
Ellen  Keefe,  the  defendant,  for  the  purpose  of  concealing  It  from  hla 
creditors,  thus  deriving  ptalntlfEs  of.  the  power  to  collect  their  d^t.  They 
pray  ttiat  the  sale  of  the  property  from  Lacey  to  Eeefe  may  be  declared 
fraudulent  and  simulated,  and  that  It  be  declared  subject  to  seizure. 
Lacey  and  Eeefe  were  both  cited.  Ellen  Eeefe  alone  answered.  She  al- 
leges that  she  purohased  the  property  for  a  valuable  consideration,  by 
public  act,  on  the  thirtieth  of  April,  1873.  The  suit  of  the  plaintlfb 
ag^nst  Lacey  was  instituted  on  the  ninth  of  May,  1873.  The  judgment 
against  him  was  r«idered  on  the  tenth  of  June,  1873,  and  was  signed  on 
the  fourteenth  of  the  same  month. 

Ja  the  suit  now  before  us  judgment  was  rendered  against  the  defend- 
ant, Ellen  Keefe,  decreeing  the  property  which  she  purohased  from 
Ijacey  subject  to  plaintiff^'  execution  In  the  case  of  Bussell  &  Hall  vs. 
lAcey.  From  this  judgment  Ellen  Eeefe  has  appealed.  She  has  assigned 
the  following  alleged  errors,  apparent  on  the  face  of  the  record,  in  sup- 
port of  her  appeal: 

FiiBt^That  the  allegations  In  the  petition  are  not  suIBcient  to  war- 
rastthe  judgment  appealed  from. 

Second— That  the  case  was  not  fully  at  issue  when  It  was  tried,  no 
Issue  having  been  raised  between  the  plaintiff  and  Lacey. 

Third— That  the  case  was  tried  upon  Tuesday,  the  twenty-fifth  of 
November,  1678,  a  day  upon  which  no  appealable  case  could  be  tried, 
Tuesday  of  each  week  being  set  aside  by  the  rules  of  the  Sixth  District 
Court  for  the  trial  of  unappealable  cases  exclusively,  which  was  the 
reason  why  the  clerk  failed  to  take  down  the  testimony  of  the  witnesses 
-who  were  examined  in  the  case. 

Fourth— That  the  allegations  in  the  petition  show  that  plaintiffs  did 
not  contract  with  Lacey,  after  the  date  of  the  act  of  sale  from  Lacey  to 
her,  and  that  plaintiffs,  therefore,  were  not  in  a  position  to  throw  tbe 
burden  of  proving  the  verity  and  bona  fide  consideration  of  said  sale 
upon  her. 
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First — Th«  allegatione  in  the  petition  allege  a  fraudulent  transfer  of 
property,  to  the  prejudice  ol  the  plahitifb.  TtUs  ie  good  cause,  il  true, 
to  bring  a  suit  to  annul  tiie  transfer. 

Second— In  bo  far  as  the  appellant  is  conoemed,  It  mattors  not  vhetber 
the  issue  was  joined  between  the  plaintlflb  and  Lacej  or  not  It  mu 
Jotned  as  to  her,  and  the  only  question  in  which  she  has  any  Interest  is, 
whether  the  Judgment  which  declares  her  act  to  have  been  fraudulent 
and  simulated  was  properly  rendered.  Besides,  to  annul  a  contract  for 
fraud  or  eimuiation,  the  original  debtor  must  be  a  party  to  the  suit  only 
where  the  debt  has  not  been  previously  liquidated  by  a  judgmeDt  2 
Hennen's  Digest,  p.  1031,  section  2,  No.  1,  and  the  cases  there  cited.  In 
this  case  plaintiflb  had  obt^ned  a  judgment  against  I^cey  before  tbis 
suit  was  brought 

Third — The  case  was  tried  without  objection  on  the  day  upon  which  it 
was  assigned  for  trial  If  it  was  Improperly  assigned,  objection  should 
have  been  made  before  going  Into  the  trial  As  to  the  objection  that  ap- 
pellaut  was  thus  precluded  from  causiug  the  testimony  adduced  to  be 
taken  down  in  writing,  It  is  not  shown  that  any  attempt  was  made  to 
cause  it  to  be  so  taken.  Beddee,  the  district  judge  has  made  out  a  state- 
ment of  tacts,  the  correctness  of  which  is  not  disputed,  and  we  do  not 
see  how  appellant  has  been  injured,  or  wherein  she  has  been  deprived 
of  any  right  hi  this  regard. 

Fourth — It  is  true  that  plaiutllb  contracted  with  Lacey  anterior  to 
the  transfer  of  the  property  to  Ellen  Keete.  But  It  is  also  true  that  her 
title  appears  not  to  have  been  recorded,  and  thus  plaintiffs  could  not  be 
charged  with  notice  of  the  transfer.  It  is  also  true  that  I^uwy  oon- 
tinued  in  possession  of  the  property.  He  occupied  it  before  the  aaJe, 
and  he  was  occupying  it  when  this  suit  was  brought  The  pretended 
sale  was  made  on  the  thirtieth  April,  1873.  This  case  was  tried  in  the 
district  court  in  December  of  the  same  year.  There  is  no  pretense  of  a 
lease.  Lacey's  possession,  therefore,  was  never  interfered  with,  practi' 
cally  or  technically.  In  cases  of  contracts  which  purport  to  trander 
the  ownership  of  immovable  property,  if  he  who  transfers  it  is  saHsred 
by  the  obligee  to  remain  in  corporeal  possession  for  a  longer  time  than  is 
reasonably  required  to  deliver  the  actual  possession,  and  to  act  asowner, 
to  the  injury  of  a  third  person,  who  may  aft«rward  contract  with  blm, 
or  acquire  rights  upon  his  property  as  creditor,  it  will  be  considered  as 
a  mark  of  fraud,  and  will  throw  the  burden  of  proving  that  the  contisct 
was  made  bona  Jide  upon  him  to  whom  the  ownership  of  the  property 
was  transferred  by  the  first  contract,  in  any  controversy  with  credltora 
of  the  obligor  or  person  acquiring  bona  fide  intermediate  rights  by  eon- 
tract  with  him.    R.  C.  C.  1921. 

Here  a  longer  time  elapsed  between  the  pretended  sale  and  the  tune 
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vhen  this  suit  was  tried  than  was  aeceea&ry  to  deliTer  the  property,  and 
the  pretended  vendor  remained  in  posseseion  of  the  property.  This 
placed  the  onus  of  establishing  the  bona  fides  of  the  transaction  upon 
the  transferee.    There  is  no  evidence  of  good  faith  hi  the  record. 

"  In  ^  cases  where  the  thing  sold  renmins  in  tiie  possession  oil  the 
seller,  because  he  has  reserved  to  himself  the  usufruct,  or  retains  posses- 
sion by  a  precarious  title,  there  is  reason  to  presume  that  HtQ  sale  is 
simulated,  and,  with  respect  to  third  persons,  the  parties  must  produce 
proof  that  they  are  acting  in  good  lalth,  and  establish  the  reality  of  the 
s^e."    a  C.  2460. 

In  this  case  it  is  not  pretended  that  Lacey  remained  in  posseseion  of 
the  property  which  Ellen  Eeefe  asserts  was  transferred  by  him  to  her 
by  any  title  whatever,  and,  as  we  have  before  said,  there  is  no  evidence 
whatever  of  any  good  faith  In  the  transaction.  We  conclude,  therefore, 
that  the  judgment  of  the  district  court  was  properly  rendered.  Vide  17 
lA  360;  11  An.  163;  15  An.  4,  556. 

Judgment  afflrmed. 


33  SUPREME  OOCfiT  OF  LOUISIANA, 

State  ex  rel.  Lonsstreet  va.  Johtuon  and  Dabudet. 

[Nonce— The  followlns  caaes.  deolded  In  uTs.  not  betnc  nadr  to  be  delivered  to 
le  by  the  cleric  of  the  court  when  I  went  out  of  oBloe  on  the  nineteenth  o(  F^m- 
ry.  1B17,  are  reported  by  my  enooeeaor,  Mr.  Percy  Boberta.— Cuslis  Oatubs.1 


State  ei  bel.   James  Lohostbket  tb.  Georob  B.  Johkboit,   ArDiros, 

AND    A.    DUBUCLET,   TREAtfCKEE. 


APPEAL  from  the  Superior  District  Court,  parish  of  Orleans.  Ham- 
kins,  J.  Held,  Attome7  Oeneral,  and  Dibble,  Asaiatant  Attomey 
Oenerat,  for  the  State.  T.  Gilmore  &  Som,  for  the  Ijoulalana  Levee 
GompaDj,  appellants.    W.  H.  Hunt,  for  Longstreet,  appellee. 

Howmx,  J.  The  relator  alle^ies  that  he  Is  Levee  CommisaloDer  on  the 
part  of  the  State,  and  chairman  of  the  "  Commission  of  Leree  Ei^- 
neers,"  and  is  entitled  to  a  salary  of  six  thousand  dollars  per  annum,  in 
accordance  with  Hie  provisions  of  acts  No.  4  of  1871  and  No.  43  of  18T3, 
retattve  to  the  Louisiana  Levee  Company;  that  he  has  faithfully  dis- 
chained  ^  the  duties  Imposed  by  said  laws  upon  him  as  such  doiiug 
the  year  1875;  that  by  said  acts,  and  acts  No.  8  and  No.  66  of  1874,  there 
is  to  be  collected  annually  by  taxation  a  sum  sul&dent  to  cover  the  cost 
of  all  levees  required  by  said  Commission  of  Iievee  Engineers  in  tbdr 
annual  report  to  be  built  and  repaired,  and  known  as  levee-oonstrucUoit 
fund  and  levee-repalr  fund;  that  the  said  revenue,  ODnually  collected,  is 
eet  apart  for  the  execution  of  the  purposes  set  forth  In  said  acts  of  18T1 
and  1878,  In  which  the  Commiasion  of  Levee  EnglneerB  ore  created  and 
charged  with  tiie  performance  of  important  duties,  indispensable  to  tlie 
general  purposes  and  public  objects  therein  contemplated;  that  accord- 
ing to  law  the  said  Commission  of  Levee  Engineers  did,  during  the  year 
1875,  notify  and  reduce  the  quantity  of  levee  work  for  said  year  at  the 
contract  price  of  fifty  cents  per  cubic  yard,  and  ordered  the  construction 
of  one  million  and  elghty-slx  thousand  two  hundred  cubic  yards  of  levee 
work,  and  the  tax  assessed  has  been  or  will  be  paid  into  the  State  treas- 
ury, to  the  amount  of  five  hundred  and  sixty  thousand  dollars,  leaving 
a  surplus  out  of  which  he  claims  to  be  paid,  with  lien  and  privilege;  that 
his  salary  and  expenses  for  said  year  were  earned  In  the  service  of  aald 
company  and  the  State  in  performing  labors  Imposed  on  him  by  law.  In 
the  construction  and  repair  of  the  levees  of  the  State,  for  which  puipom 
the  said  tax  is  collected,  and  upon  the  surplus  of  which  for  the 
said  year  he  claims  a  lien  and  privilege  for  his  salaiy  of  six  thoustuid 
dollaiB  and  contingent  expenses,  amounting,  as  per  authentic  account,  to 
three  thousand  five  hundred  dollars;  and  he  prays,  slnoe  there  is  no 
relief  by  ordinary  means  assigned  by  law  to  him,  for  a  maodamuB  to 
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compel  the  State  Auditor  and  State  Treasurer,  reepecttvely,  to  audit  and 
issue  warrants  tor  and  make  paymrait  of  the  said  sums  to  him  out  of 
the  surplus  leree  funds  for  1B7S  now  in  the  treasury,  and  that  the  Levee 
Company  be  made  party. 

The  defense,  among  others,  la  that  the  petition  diaclosee  no  cause  of 
action  or  right  to  the  remedy  by  mandamus;  tliat  the  funds  named  are 
by  law  to  be  p^d  to  and  they  belong  to  the  Levee  Company  for  the  spe- 
dflc  purpose  of  constructing  and  repairing  levees;  that  relator's  claim  is 
not  ordered  to  be  paid  out  of  the  same;  and  that  there  is  no  appropria- 
tion made  for  It. 

We  think  the  cose  presented  is  not  one  for  a  mandamus.  It  is  only 
where  a  ministerial  duty  la  imposed  by  law  on  an  officer  that  a  manda- 
mus will  lie  against  him.    No  such  duty  la  shown  in  this  cose. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed, 
and  the  application  for  the  writ  of  mandamus  be  refused,  with  costs  in 
both  courts. 


HuTUAi.  National  Bank  vs.  Jean  Boto£  bt  al. 

Tbe  tact  that  a  check  on  a  bank  has  been  certiSfd  by  the  bank,  at  the  reaaeat  ol  the 
iDdotaero.  before  Its  dellverj'  to  the  holder,  will  not  discharge  the  indoraera. 
Such  a  ccrtlflcation  arouses  no  implication  tliatthe  holder  Intended  l«  release 
the  Indotsers  and  look  onlr  to  the  t>ank. 

Proteat  Is  not  easentlat  In  order  to  hold  the  ladorsers.  It  la  sufBolent  if  the  ho;der 
ot  the  paper  inform  one  of  the  Indoraers.  on  the  da;  the  paper  matures,  that 
the  drawee  has  lalled  to  par  it,  and  said  indorser  in  turn  Informs  the  precedlns 
Indorser  the  day  after. 

APPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.  Sauder, 
3.  T.  H.  Kennedy,  for  plaintiff  and  appellee.  Sambota  &  I>ucroe, 
for  defendants. 

HowzLL,  3.  This  is  a  suit  against  the  drawer  and  indorscrs  of  a  check, 
the  case  being  submitted  to  us  only  as  to  the  indorsers.  The  defense  is 
that  they  are  disohai^ed  by  the  laches  of  the  plaiotifT  in  not  having  the 
check  duly  protested,  and  nothing  defendants,  and  by  ptaintifTe  accept- 
uice  of  the  direct  promise  of  the  drawee,  the  New  OrieonB  National 
Banking  Association,  evidenced  by  its  certification  of  said  check. 

The  facta  are  that  on  the  fourth  ot  October,  187ff,  Theodore  Oollahi 
drew  hia  check  on  the  New  Orleans  Banking  Aaeociatlon  for  seven  hun- 
dred and  forty  dollars  in  favor  ot  Paul  Costaing,  who  Indorsed  It,  and 
gave  it  as  an  oocommodation  loan  to  Jean  Rotg^,  by  whom  it  was  also 
indorsed.  The  two  Indorsers  in  bhmk  went  bother  to  the  bank  on 
whtflh  It  was  drawn,  and  had  It  certified  In  the  words  "through  Clearing- 
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House,"  and  ic  this  condition  Rotg^,  the  last  hidotaer,  delivered  it  about 
noon  of  the  same  day  to  the  plaintiS  bank  In  payment  ot  hia  note  for 
same  amount.  On  the  sixth  of  October,  the  next  legal  day,  the  pialnUfl 
presented  it  at  the  Clearing-House,  but,  no  one  appearing  to  repreeoit  the 
drawee,  it  was  presented  to  the  latter  without  avalL  Botge  wasintoimed 
of  these  facta  on  the  same  day,  and  he  informed  the  preceding  indorser 
on  the  next  day. 

We  think  It  dear  that  the  plaintift  was  not  guilty  of  any  laches.  Nor 
do  the  facta  show  that  the  indoTBera  were  released  by  any  acceptanoe  ol 
the  promise  of  the  drawee  shown  by  the  certlflcatlon.  The  chei^  wm 
so  certified  and  Indorsed  when  delivered  to  tbe  plaintiff,  who  used  due 
diligence  to  notify  the  last  indorser,  and  the  notice  to  the  next  was  given 
In  a  reasonable  time.  There  Is  no  act  of  the  plaintiff  showing  any  re- 
lease or  any  intention  to  release  the  Indoraers.  The  certification  was 
made  at  their  request,  and  before  delivery  to  plaintifL  The  fact  that 
the  drawee  certified  it  and  thereby  became  unconditionally  bound  to  the 
holder  did  not  affect  the  liability  of  the  Indorsers,  if  notified  in  due  time 
of  the  dishonor.  The  indorsers,  however,  rely  upon  the  foUowii^ 
authority:  "  By  the  acceptance  or  certification  of  the  check,  an  entirdy 
new  engagement  is  entered  into  by  the  bank  with  the  holder  and  ion 
legal  transferees.  This  engagement  is  simply  and  unconditionally  to 
pay  to  him  or  them  the  sum  named  in  the  check  on  demand.  The  checlt 
ceaaee  in  fact  to  be  a  check,  and  becomes  a  promise  to  pay.  Acoordlngly, 
the  rules  which  govern  a  check  no  longer  govern  this  instrument.  •  * 
The  check  itself  is,  in  its  new  fonn,  strictiy  evidence  of  a  deposit  to  tlie 
credit  of  the  holder.  All  the  rules  about  presentment  for  payment  at 
once  fall  to  the  ground.  The  holder  need  no  longer  regard  the  condl* 
tion  of  the  drawer's  account  or  balance  with  the  l>ank.  The  bank  is 
bound  to  withhold  enough  from  the  depositor's  funds  to  meet  the  de- 
mand of  the  holder,  whenever  it  may  be  made."  Morse  on  Banks  aod 
Banking,  p.  2S2. 

This  doctrine,  If  accepted  as  fully  correct,  does  not  go  to  the  extmt  of 
releasing  the  indorsers  under  the  circumstances  in  this  caae  from  lia- 
billty  to  the  plaintift  Mr.  Parsons  in  his  work  on  Notes  and  Slls,  v<d. 
2,  p.  75,  saya:  "  The  law  of  demand  and  notice  has  no  appll<»tlon  be- 
tween the  banlc  and  the  holder;  but  may  still  have  as  between  the  holder 
and  the  drawer,"  And  hi  the  case  of  'Willlts  vs.  Phcenlx  Bank,  2  Duer, 
121,  cited  by  both  the  above  authors  in  this  connection,  it  was  said: 
"The  sole  and  manifest  object  of  the  maker  or  holder  of  a  check  In  re- 
quiring it  to  be  certified  is  to  enable  him  to  use  it  ae  money;  that  is,  to 
pass  it  to  others  with  the  same  certainty  of  its  acceptance,  as  affording 
thesamesecurity  to  a  holder;  and  the  b&ak,  la  complying  with  the  re- 
quest, must  know  that  such  Is  its  object    It  is,  therefore,  certain  that  s 
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bank,  by  certifylDg  a  check,  meana  to  give  a  curr^icy  and  value  that 
would  not  otherwise  belong  to  It,  and  this  additional  value,  it  seems  to 
us,  can  only  be  ^ven  by  interpreting  the  certificate  as  an  unconditional 
promise  of  payment,  whenever  payment  shall  be  demanded;  otherwise, 
a  certified  check  would  be  of  no  more  use  or  value  than  an  ordinary 
check,  and  would  afford  no  greater  security  to  a  holder.  The  certificate 
is  a  usdees  lorm,  unices  it  means,  not  merely  that  the  check  was  good 
when  certUed,  but  that  It  will  be  good  when  presented  for  payment" 

It  Is  apparent  tbat  these  authorities  refer  only  to  the  liability  of  the 
oertifylDg  bank,  and  we  are  left  to  general  principles  and  the  rules  of 
oommerdal  law  and  jurisprudence  to  settle  the  liability  of  the  indoreers 
to  the  holders.  We  are  acquainted  with  no  principle  which  releoses  the 
Indorsers  from  liability  to  the  holder  when  the  latter  uses  the  diligence 
required  of  blm  In  such  caae. 

Judgment  aflSrmed. 


State  ex  bel.  A.  F.  Hickman  vr.  the  Juoqe  of  the  Secokd  Distbict 
CovBT,  Fabibh  of  Obleaks. 


When)  a,  creditor  of  a  bucccbhIod  opposes  Items  of  tbe  executor's  account,  vhich 
Wttreeote  more  than  Ave  hundred  dollan.  he  may  appeal  Irom  tbo  decision  ol 
the  court  dlsmlsslnKhU  opposition,  even  tbouxh  his  Individual  olalm  avalnBt 
the  sucoeesion  la  less  than  nve  hundred  dollars. 

Hod  tbe  decision  been  atcalnst  the  eie<^utDr,  hr  oould  have  appealed,  and  the  rule  Is 
that  where  one  of  the  parties  mar  appeal,  the  adverse  partr  mar  also. 

APPEAL  from  the  Second  DLatrlct  Court,  parish  of  Orleans.  T'tasot, 
J.    Julien  A.  Segkerg,  for  relator. 

WYtY,  J.  Kelator,  a  creditor  of  the  succession  of  L.  F,  Gwneres,  opposed 
various  items  of  the  account  rendered  by  the  executors  of  said  succes- 
sion, amounting  in  the  aggregate  to  largely  over  five  hundred  dollars. 
From  a  judgment  dismissing  the  opposition  and  homologating  the  ac- 
count, relator  sought  for  and  was  denied  a  suspensive  appeal.  There- 
upoD  he  applied  for  this  mandamus  to  compel  the  judge  to  grant  him  an 
appeaL 

The  answer  of  the  judge  is  subBtantially  that  relator's  interest  in  the 
matter  In  dispute  does  not  exceed  five  hundred  dollars.  In  the  succes- 
sion of  W.  H.  Oale,  21  An.  487,  this  court  said:  "Where  creditors  of  a 
suocession  are  litigating  their  rights  contradictorily  with  each  other  an 
appeal  will  lie,  though  the  claim  of  each  creditor  may  not  amount  to  the 
sum  of  five  hundred  dollars,  if  the  value  of  the  succession  exceed  that 
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sum."  Here  the  items  opposed  by  relator  Isi^Iy  exceed  five  bundred 
dollars.  If  the  aucoeseion  had  been  cast,  we  apprehend  the  execatois 
could  have  appealed.  The  rule  is,  where  one  party  has  the  right  of  sp- 
peal,  his  adversary  in  the  litigation  ought  to  have  the  same  right 

It  is  therefore  ordered  that  the  mandamus  herein  be  mode  peremp- 
tory. 


No.  5300. 
FoLBOM  BitoTHistB  VB.  Cny  of  New  Obleanb. 


APPEAL  from  the  Superior  District  Court,  parish  of  Orleans,  flinc- 
kins,  J.  Semmes  <£  Motl,  for  appellants.  George  S.  Lacey,  (Sty  At- 
torney, (or  appellee. 

Leonard,  J.  The  ph^ntlfb  bring  this  suit  against  the  city  for'  dam- 
ages to  their  property  caused  by  a  mob  on  the  night  of  May  6, 1873. 

Section  2463  of  the  Revised  Statutes  declares  that;  "  the  dUTereDt 
municipal  corporations  of  this  State  shall  be  liable  for  the  damages  doDe 
to  property  by  mobs  or  riotous  assemblages  in  their  respeetiTe  limits." 
The  liability  of  cities  and  towns  under  the  provision  of  this  8tatut«  ia  no 
longer  an  open  question.    Wllllatns  vs.  City  of  New  Orleans,  23  An.  GOT. 

The  present  case  was  tried  by  a  jury  in  the  court  below,  who  gave  the 
plaintifb  fifteen  thousand  dollars  damages.  They  thought  this  sum  too 
small,  and  have  appealed.  The  dty  appears  to  be  fully  aatisfled  wltli 
the  verdict. 

There  seems  to  be  no  question  about  the  occurrence  of  the  riot,  nor 
that  pl^ntifb'  Btore  was  broken  into  and  pillaged  by  the  mob.  The 
amount  of  the  damage  suet^ned  is  the  only  matter  in  controversy.  Mr. 
Geoige  Foleom,  one  of  the  plaintiffs,  swears  that  the  firm  sustained  loss 
by  the  riot  to  the  amount  of  twenty-six  thousand  eight  hundred  and 
fifty-eight  dollars,  as  detailed  in  an  itemized  statement  annexed  to  \ht 
petition;  that  this  statement  was  made  out  Immediately  after  the  riot, 
and  that  only  those  articles  were  put  down  which  were  known  to  have 
been  taken  away.  The  values  chai^^  are  the  wholesale  cash  prices. 
Mr.  Folsom  further  testifies  that  the  actual  damage  eust^ned  by  the 
firm  was  greater  than  the  amount  charged  to  the  dtyi  and  that  the 
articles  taken  away  could  not  have  been  replaced  for  that  sum  at  the 
time  of  the  riot.  Mr.  Thomas  T.  More,  an  employee  of  pl^ntifb,  sweara 
tliat  every  item  charged  to  the  city  was  actually  lost  by  the  firm  on  the 
night  of  the  riot    Mr.  W.  R  B.  Turner,  another  employee,  testifies  that 
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he  asslated  In  making  up  the  statement,  and  that  the  amount  charged  is 
less  than  the  aotual  lose. 

We  regret  that  the  repreaentatlTes  of  the  dty  did  not  see  proper  to 
Institute  a  more  oaretnl  scrutiny  into  a  matter  which  involved  the  pay- 
ment by  the  taxpayers  of  so  large  a  sum  of  money.  As  it  waa,  they  did 
not  call  a  single  witness;  nor  did  they  apparently  make  any  effort  to 
ascertain  for  themeelves  the  amount  of  the  city's  liability.  It  might  have 
beeD  well,  also,  to  have  orose -examined  the  plaintiffe  and  their  clerks 
more  rigorously  with  regard  to  each  item  of  ioes  charged  in  the  state- 
ment. As  it  Is,  we  have  no  alternative  but  to  accept  the  uncontradicted 
testimony  of  these  witnesses  as  accurate  and  conclusive. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  verdlut  of  the 
jury  be  set  aside,  that  the  judgment  of  the  Superior  District  Court  be 
annulled,  and  that  pUiiatifta  recover  of  defendant,  the  city  of  New  Or- 
leans, the  sum  of  twettt^-siz  thousand  eight  hundred  and  fifty-eight  dol- 
lars, with  five  per  cent  interest  from  May  16,  1873,  and  costs  of  both 
courts. 

MoRaAN,  J.,  dissenting.  The  Jury  heard  the  witnesses  in  the  case,  and 
as  the  question  submitted  to  them  was  one  of  damages  alone,  I  think 
their  opinion  should  prevail 

I  am  therefore  of  opinion  that  the  judgment  of  the  district  court  should 
simply  be  affirmed. 


Oeorqe  F.  Brott  vs.  Eaoeb,  Elli3iuam  &  Co. 

rty  from  brlngliwr  a  suit 


A"^ 


^  PPEAL  from  the  Superior  District  Court,  parish  of  Orleans.  Baw- 
.  kins,  J,  i.  A.  Sheldon,  for  plaintiff.  W.  W.  King,  for  defendants. 
IiGOKARn,  J.  The  plaintiff  complains  that  the  defendantB,  Eager,  El- 
lermaQ  &  Co.,  are  annoying  and  molesting  him  in  the  management  and 
control  of  a  portion  of  his  property,  to  wit:  the  steamer  Martha,  and  ho 
has  asked  for  and  obtahied  an  injunction  restraining  them  from  further 
Interference.  The  particular  acts  of  annoyance  and  molestation  of  which 
plaintiff  complains  are  that  defendants,  who  are  the  lessees  of  the  dty 
vbarves,  have  instituted  judidal  proceedings  against  him,  and  will  prob- 
ably continue  to  do  so,  before  a  iustioe  of  the  peace  tor  the  collectdon 
of  certain  fees  and  charges,  imposed'by  an  ordinance  of  the  dty  of  New 
Orleans,  from  which  he  claims  his  steamer  is  exempt. 
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The  defendants  excepted  that  the  Superior  District  Court  was  nithout 
authority  to  restrain  them  from  prosacuUng  the  claims  in  question  be- 
fore tlie  tribunals  having  jurisdiction  of  the  amount  in  oontroverBr. 

We  thinic  ttiat  this  exertion  should  have  been  maintained.  Flaiidiff 
has  his  remedy  under  article  seventy-four  of  the  constitution,  giving  Uiis 
court  appellate  jurisdiction  In  all  cases  in  which  the  consUtuUonality  or 
legality  of  any  tax,  toll,  or  impost  imposed  by  a  municipal  corporatl<st 
shall  be  in  cooteatation,  whatever  may  be  the  amount  thereoL  Levy  & 
Co.  vs.  aty  of  Shreveport,  27  An.  620. 

It  ta  therefore  ordered,  adjudged,  and  decreed  that  the  judgmeDt  of 
the  Superior  District  Court  be  reversed,  and  that  plaintifTs  suit  be  dia- 
miased  at  his  costs. 


KosA  Epbteis  vs.  MrTiTAL  Aid  and  Benevolent  Life  IssntANCE  Ama- 

aATION. 

If  ft  poller  o(  lite  iDBuranoe  contain  a  sMiinlatloD  that  the  assDred  shall  par  a  Mr- 
tain  asseBsmeDt  within  thirty  days  Irom  the  time  that  notloelsKlven  tohtmtbM 
Mid  Mooiiament  Ib  due,  and  tliat  on  hie  faiiurs  to  pay  said  asseesmeBt.  aa  stipu- 
lated, the  policy  shall  be  void,  the  stipulation  will  be  upheld  and  enforced. 

It  the  BSaured  reside  out  ol  the  city  of  Hew  Orleans  and  the  notice  of  the  aoerurd 
aaaesBmeat  In  wrltinic  Is  directed  to  him  by  the  seoretary  of  aaanrera  to  snHi 
addresB  as  the  assured  has  left  at  the  oflloe  of  the  secretary  and  moiled  Id  llw 
city  of  New  Orleans.  Bucb  notice  will  be  held  sufSolent,  and  no  evidence  will  be 
admitted  to  show  that  the  assured  did  not  receive  the  notioe. 

APPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.     CuOm,  J. 
B.  R.  Flyman,  for  plaintiff  and  appdlant    OgAen  £  MU,  for  de- 
fendanta 

Wyly,  J.  Plaintiff  appeals  from  the  jut^pnent  rejecting  her  demand 
against  the  defendants  tor  Ave  thousand  doUars  on  a  policy  of  insurance 
taken  out  on  the  life  of  her  husband,  Lewis  Epstein,  on  the  second  ot 
July,  1S72,  the  assured  having  died  on  the  twentieth  of  January,  1873. 
The  defense  is,  the  poUcy  was  void,  because  the  assured  tailed  to  comply 
with  a  condition  precedent.  The  insurance  was  for  a  sum  equal  to  one 
dollar  for  each  enrolled  member  to  the  number  of  five  thousand  appear- 
ing on  the  books  of  the  association  In  class  "A."  at  the  date  of  the  death 
of  the  assured.  By  a  clause  of  the  policy  it  was  stipulated  tlist  the 
assured  "agrees  to  pay  into  the  treasury  at  the  ofBce  of  the  assodstioo 
in  the  city  of  New  Orleans  one  dollar  and  twenty-five  cents  upon  tbe 
death  of  a  member  enrolled  in  cla8^"A"  of  the  as80(^tion  within  thirty 
days  after"  notice     •    *    • ;     should  the  party  whose  life  is  hereby  In- 


NEW  ORLEANS,  DECEMBEB,  1876.  939 

Boaa  EDsteln  tb.  Hntusl  Aid  SDd  Beoevolent  Lite  Insaruice  AsBoclotlon. 

suFed  reside  out  of  New  Orleans,  then  he  eball  be  notified  by  written 
notice  deposited  in  the  poetotSce  in  the  city  of  New  Orleans  addressed 
to  each  address  as  has  been  left  in  writing  at  the  offlcc  of  the  aasoda- 
tion  with  the  secr^ary." 

The  policy  also  declares  it  to  be  a  condition  precedent  that  if  the  as- 
sured should  fall  to  pay  the  assessment  called  for  upon  the  deoease  of  a 
member  of  the  class  "A"  within  the  time  mentioned  "this  policy  shall 
become  null  and  void."  It  Is  shown  that  a  call  was  made  on  the  tenth  of 
December,  1872,  on  account  of  the  death  of  a  member  of  claaa  "A,"  and 
titat  written  notice  thereof  was  deposited  by  the  secretary  of  the  aaaod- 
aUon  in  the  postolflce  on  the  eleventh  of  December,  1872,  in  a  letter  ad- 
dreased  to  the  assured  at  Summit,  Mississippi,  the  address  left  by  him 
with  the  said  secretary;  and  no  payment  was  made  la  response  to  said 
calL  FlalntUr  has  adduced  evidence  showing  that  the  assured  never 
received  the  notice.  That  may  be  true  and  still  the  policy  become  void, 
because  the  secretary  complied  with  the  terms  of  the  contract  when  be 
deposited  notice  of  the  call  in  the  postofRoe.  PlaintUT  complains  that 
(he  evidence  of  the  secretary  is  inconclusive,  but  we  find  it  sufBdent  and 
satisfactory.  The  policy  became  void  by  the  terms  thereof  when  the 
assured  failed  to  pay  after  thirty  days  from  the  day  the  said  notice  wbs 
dq>0Bited  in  the  postofBce  by  the  secretary  of  the  association,  and  this 
occurred  prior  to  the  death  of  the  assured. 

The  view  taken  may  seem  harsh,  but  It  is  our  duty  to  give  effect  to 
the  stipulations  of  the  contract  which  the  parties  voluntarily  entered 
into. 

Judgment  afBnned. 


J,  A.  DoNKALLY  &  Son   vs.  the  Mkrchamts'  Mutual  IsantANCB  Com- 

PASY. 

Ad  implied  irarrfHity  oF  tm'rorlhinesa  enters  Into  every  poMay  ot  iDSurance  on  les- 
selB  or  OD  trelcht  Thus,  wb«ii  the  owners  ol  b.  vessel  insure  Crelubt  and  the 
vessel  is  lost,  the  Insurers  may  resist  the  payment  ot  the  sum  lor  «rbl<^h  the 
treleht  has  been  Insured,  on  the  uronnd  that  the  vessel  ivas  unaeaworthy. 

II  the  insurers  have  received  the  payment  ot  premium  on  some  a peciflo  amount  iii- 
doTSed  on  the  policy  u  the  amount  Insured  tor.  tbey  irlli  be  liable  tor  that 
amount. 

APPEAL  from  the  Superior  District  Court,  parish  of  Orleans.    Haw- 
fcin«,  J.     Cfeorge  L.  Bright,  for  the  plahitlf&i.    A.  £.  W.  Voorhiee,  for 
defendants. 
MonaAM,  J.    Flaintlfb  effected  insurance  with  the  defendant  company 
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on  flfty-five  per  cent  of  the  amount  ol  freight  on  staves,  timber,  or  lum- 
ber loaded  on  flats  or  bargee  by  them,  or  lor  Uielr  account,  navigatlDg 
on  the  Mlaslasippi  river  between  Cairo  and  New  OrleanB.  On  this  policy 
Is  indoreed,  July  14, 1873,  Afty-flve  per  oent  on  freight  to  amount  of 
<2310,  flat  No.  41.  The  flat  No.  41  started  on  a  voyage  from  Columbus. 
Kentucky,  to  New  Orleans  on  the  tent^  of  July,  1873.  On  the  night  of 
the  thirteenth  of  July  she  grounded  about  ^ht  miles  bdow  Helena, 
Arkansas.  She  became  a  total  loss;  plalntafh'  freight  was  not  earned, 
and  they  seek  to  recover  from  the  defendants  the  amount  which  tbe; 
say  Is  covered  by  their  policy.  The  cai^o  was  abandoned  by  the  owners 
thereof  to  the  defendants  and  to  the  Sun  Icsucsnce  Company,  in  whose 
offices  it  is  insured.  Plain tltfa  claim  from  the  defendants,  in  addition  to 
the  amount  of  their  insurance,  seventy-three  dollars,  the  value  of  a  check- 
line  used  by  them  in  work  done  on  the  flat  after  it  came  under  their  cod- 
trol. 

The  defendants  do  not  dispute  the  entry  on  tho  policy,  but  they  say 
that  plalntlfb  failed  to  give  notjce  of  the  loss  as  required  by  law  smA  by 
the  policy,  and  to  furnish  preliminary  proof  in  due  time.  They  also  say 
that  the  boat  was  unseaworthy  in  several  respects,  and  more  eepedallj 
in  not  having  an  anchor  on  board. 

The  defendants  complain  of  the  Judgment  of  the  district  court,  which 
was  against  them,  and  they  say  that  it  ie  erroneous: 
First— In  condemning  them  to  pay  the  value  of  the  check-line. 
Second— In  rejecting  their  defense  of  unaeaworthiness,  both  as  re- 
gards the  matter  of  the  anchor,  and  the  incompetency,  negligence,  and 
ill-conduct  of  the  offlcors  of  the  barge. 

Third— That  the  policy  sued  on  is  not  a  valued  poUcy,  and  that  plain- 
tifb  have  tailed  to  prove  the  amount  or  value  of  the  freight 

First— The  check-line  was  not  insui-ed.  But  it  was  used  in  working 
the  flat,  and  with  the  view  of  saving  the  cargo,  which  was  partly  insured 
in  the  defendants'  company.  The  use  of  the  line  was  proved.  Also,  thBt 
it  was  not  returned.  The  value  is  also  established.  As  it  was  used  in 
the  defendants'  service,  they  shotdd  pay  for  it;  not  because  it  was  in- 
sured, but  because  it  was  appropriated  to  their  use  and  for  their  baiefiL 
Second— In  every  policy  there  Is  an  Implied  warranty  of  setfto'^t''' 
nese,  and  this  is  a  condition  precedent  on  the  part  of  the  insued.  S 
Peters,  557.  "Whether  the  equipment  of  a  vessel  is  suffldent  toWll 
the  warranty,  must  depend  upon  the  nature  of  the  voyage  proposl  * 
Peters,  557. 

The  evidence  satisfies  us  that  it  is  not  usual  tor  flats  used  on  the  3- 
eissippl  river  to  carry  anchors,  and  that  an  anchor  is  not,  therefore; 
make  them  seaworthy.  .  Neither  do  we  think  that  there  was  such  i 
competency,  negligence,  or  ill-oonduot  of  the  ofBcers  of  the  vessel  i 
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would  vitiate  tlie  policy.  There  Is  oo  evideuoe  that  the  boat  was  badly 
navigated.  The  next  morning  after  she  grounded  the  captain  went  to 
Helena,  about  ^ht  miles  off,  to  procure  assistanoe,  iu  the  hope  that  be 
could  get  a  steamer  to  pull  her  oft.  This  It  was  proper  for  hjTn  to  do. 
While  absent  ^e  sank.  The  loes  we  attribute  to  the  dangers  of  naviga- 
tion. 

Third— By  the  policy  freight  Is  insured  to  the  amount  of  $2310,  and 
on  the  same  day  the  above  entry  was  made  freight  to  the  amount  of 
$1270  was  indorsed  on  the  policy,  and  the  premium  theieon  was  paid. 
This,  we  think,  fixes  the  amount  which  the  company  contracted  ta  pay 
in  ease  of  loss. 

Judgment  afBrmed. 


W.  H.  YsxDxsxnaaK  vs.  L&oan  &  Kackisok. 

A  oommeralal  firm  can  not  be  held  liable  on  a  promlasorr  note  slfcned  wHb  the  flrm 
name,  when  it  la  abown  that  the  note  was  elxned  br  one  ot  the  partners  without 
the  knowledKe  oF  the  other  partner.  In  a  matter  oat  of  the  usual  oourse  of  the 
busineaa  Of  Uie  fltm,  and  was  received  br  the  plaintltT  with  knowledse  of  the 
lact  that  the  note  waa  aowiininodBtlon  paper. 

AFPEAIi  from  the  Fifth  District  Court,  parish  ot  Orleans.  OuUom,  J. 
J.  L.  Tt«so(,  toi  pl^ntltC    B.  Egan,  lor  defendants  and  appellants. 

HowBLL,  3.  The  defendaDts  have  appealed  from  a  judgment  against 
them  for  the  amount  of  three  promieaory  notes  made  by  the  firm  to  the 
order  ot  plaintifC  The  defense  by  Lagan,  one  ot  the  firm,  is  that  he  did 
not  sign  said  notes,  nor  were  they  made  in  the  oouree  of  his  buslnees  or 
with  his  consent  or  by  his  authority;  and  plaintiff  bad  admitted  that  he 
tiad  no  claim  against  this  respondent.  The  defense  by  the  other  partner 
is  a  general  deulal.  Pending  the  appeal,  the  defendants  were  declared 
bankrupts  and  their  assignee  made  a  a  party. 

The  evidence  sustains  the  defense  set  up  by  Lagan.  It  is  shown  that 
the  note  tor  which  the  three  In  suit  were  given  in  renewnl  was  made  for 
the  accommodation  of  the  party  from  whom  plaintiff  obtained  it,  and  to 
the  knowledge  ot  plaintiff  when  he  obtained  it ;  that  it  was  out  of  the 
usual  business  ot  the  defendants,  and  unknown  to  I^igan  until  after  the 
execution  of  the  three  notes  in  suit.  Under  these  circumstances.  Lagan 
should  not  be  held  liable. 


the> 

1^  ,-,  It  is  theretore  ordered  that  the  judgment  appealed  from  be  reversed 

^,  ,,  as  to  M.  D.  Lagan,  and  that  there  be  judgment  in  his  favor  with  his 

i  coBts,  and  that  in  other  respects  the  judgment  be  affirmed. 
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Lalance  Obosjeui  MunwACTimiNO  Cohpant  vb.  Oboboz  Q.  Wolsft  & 

The  reeolutorr  condition  is  peculiar  to  the  civil  Inwand  does  not  enter  into  <t  con- 
tract made  in  the  State  ot  New  York. 

A  vendor,  even  11  the  Bale  Indade  the  reeolatorr  oondltion.  ean  not.  after  the  Koods 
he  bns  sold  have  been  eeleed  br  the  sheriff  under  an  execution,  eeqnester  the 
coods  and  divest  the  flherifTs  possesBion. 

APPEAL  from  the  Sixth  Dtotrict  Court,  parish  of  OrleanB.  Sander,  J. 
Breaux,  Fenner  <£  HaU,  tor  plaintiff  and  appellant  lAibatt,  Aroni  Jt 
CHnton,  for  Intervenor  and  appellees. 

Howell,  J.  The  plaintEfT,  a  corporation  In  the  city  of  New  York,  sold 
and  delivered,  in  August,  1873,  In  said  dty,  to  Geoi«e  O.  WoUf  &  Levi,  a 
flrra  domiciled  in  New  Orleans,  certain  goods  and  wares  on  four  months 
credit,  and,  upon  failure  of  payment,  caused  the  said  goods  to  be  seques- 
tered on  the  second  Uarch,  1874,  and  sued  to  dissolve  tlie  sale  for  that 
cause.  The  said  goods,  with  all  others  belonging  to  the  def^idants,  were 
then  in  the  hands  of  the  civil  sheriff  of  Orieans,  under  a  fieri  facias  is- 
sued in  the  suit  of  A.  Hof&iung  vs.  Oeorge  Q.  Wolff  &  Levi,  No.  5ti!& 
of  the  docket  of  said  Sixth  District  Court,  and  the  sale  was  actually  In 
progress,  though  these  goods  were  at  the  time  unsold. 

A.  Hoffbung  intervened  to  maintain  the  effect  of  his  s^ure  and  resist 
the  demand  of  the  plalntifL  From  a  judgment  in  favor  of  the  defendants 
and  intervenor  the  plaintiff  appealed. 

The  first  question  presented  is,  has  the  plalntifT  the  right  to  enforce 
the  resolutory  condition;  and,  secondly,  did  the  seizure,  under  execution 
by  a  third  party,  defeat  that  right? 

The  sale  by  plaintiflF  to  defendants  was  made  in  the  State  of  New  Tork,. 
where  the  common  law  prevails,  while  the  dissolving  condition  is  peculiar 
to  the  civil  law.  In  the  case  of  Johnson  vs.  Bloodworth,  12  An.  699,  it 
was  said:  "  Slaves  bought  in  other  States  of  the  Union  are  not  bought 
subject  to  the  dissolving  condition,  which  is  peculiar  to  the  civil  law." 
(See  p.  702.)  It  is  fair  to  say  that  the  resolutory  condition,  as  annonnoed 
in  artjcle  2016  of  the  Revised  Civil  Code,  was  not  implied  In  the  contract 
between  pl^ntill  and  detondante  in  New  York. 

But,  if  we  be  mistaken  in  the  position  that  this  is  a  New- York  contract, 
we  think  the  efTect  of  the  seizure  under  execution  and  the  possesion  of 
the  movables  by  the  law  officer  precluded  the  exercise  ot  that  right  This 
divestiture  of  possession  was  not  the  act  of  the  debtors,  who  may  proba- 
bly have  had  no  power  to  do  an  act  to  the  prejudice  ot  any  rights  of  their 
creditors;  but  it  was  the  act  of  the  law,  and  the  only  right  of  the  debtors 
or  other  creditora  to  change  that  possession,   so  as  to  again  obtain 


NEW  ORLEANS,  DECEMBER,  1676.  »^ 

LalanoeGroajeanHanulBfltu  rind  Company  Ts.  Wolff  ALevi. 

control  of  the  property,  was  to  pay  the  judgment  under  which  the 
seizure  wae  made.  Those  having  a  right  to  or  upon  the  property  supe- 
rior to  that  of  the  eelzuig  creditor  might  hare  made  opposition  in  proper 
form  to  ttie  sale  or  set  up  a  claim  to  the  proceeds  of  the  sale.  The  plaiu- 
tiff  has  BO  privilege  on  the  property.  The  rights  to  and  upon  movable 
property  are  subject  to  rules  different  from  those  relating  to  immovables, 
and  by  such  rules  the  right  to  pursue  movables  out  of  the  possession  of 
the  purchaser  is  accorded  by  eitatute  in  certain  apedfled  cases.  The  right 
to  enforce  the  resolutory  condition  is  not  made  one  of  these  cases.  The 
interests  of  commerce  make  some  such  difference  necessary,  and  the  busi- 
ness oommunlty  would  feel  much  alarm  at  the  doctrine  that  any  vendor 
could  dissolve  the  sale  of  merchandise  found  In  the  hands  of  a  second  of 
third  vendee.  On  either  hypothesis  plaintifr  must  fail. 
Judgment  affirmed. 

I.BONABD,  J.,  concurring.  I  concur  in  the  decree  only  on  the  first 
ground  stated  in  the  opinion  of  the  court,  namely,  that  the  contract  of 
sale  was  made  in  New  York,  and  that  the  resolutory  condition  was  not 
implied  in  it.  The  law  governing  the  dissolving  condition  Is  not,  there- 
fore, before  court  It  is  not  In  the  case,  under  the  tacts  as  we  have 
found  them. 
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Feteb  OaIiIaoheb  vs.  Southwebtebn  Eiposition  Abbociatioh  bt  al.        ,  <a  sw 

WheraapartyletBBJobof  work  to  a  oompetent  nnd  suitable 

not  retain  or  eierolae  any  control  or  supervision  over  the  work,  he  Can  not  be 
held  liable  to  aor  employee  of  aaab  oontraotor  for  an;  Injurr  suStired  by  the 
employee  while  enKaged  on  nald  work,  on  account  ot  the  fault  ol  the  contractor. 

APPEAL  from  the  Fifth  District  Court,  pariah  of  Orleans.     Ciiilom,  J. 
J.  3.  Orover,  for  plaintitf  and  appellee.    H.  N.  Ogden,  for  defend- 
ants. 

WtxT,  J.  The  petition  charges,  in  this  case,  that  the  plaintUir,  one 
Peter  Oallagher,  was,  on  the  twenty-sixth  day  of  December,  1871,  em- 
ployed by  the  Southwestern  Exposition  Company  and  their  oontractor, 
or  ageata,  as  a  laborer  to  assist  in  the  constniction  of  the  building 
known  as  the  Expoedtlou  building,  and  that  while  in  said  employ  and 
engaged  in  the  duties  thereof  he  was  seriously  and  permanently  Injured 
by  the  falling  of  a  wall  upon  him,  through  the  gross  negligence  and  care- 
lessness of  the  said  company  and  Its  agents  and  contractors.  The  de- 
fense was  a  general  denial.    The  case  was  tried  by  a  jury,  who,  after  a 
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patient  hearing  ot  the  somewhat  Tolumlnoua  evldmoe,  returned  a  tu- 
dict  against  the  said  association  and  Jordan,  one  ot  the  oontracton,  iii 
aolido,  for  one  thousand  dollars  damages. 

The  Exposition  Aseodatloii  have  alone  appealed. 

The  eTldeuceshowB  that  plaintiff  was  emploTed  by  WQliam  A.  Joidsn, 
a  sub-contractor,  and  that  the  work  undertakea  by  Jordan  was  not  un- 
der the  superyislon  of  the  Southwestern  Exposition  Association.  The 
contract  was  let  out  to  the  lowest  bidder,  and  was  awarded  to  WlDlam 
Arms,  who  Bub-contracted  with  Jordan.  Aocordii^  to  the  evideooe  of 
Shaw,  the  secretary  of  the  aasoolation,  who  was  faiiiHin.r  with  all  tiie 
facta,  the  lots  of  ground  and  every  thing  were  put  in  possession  ot  the 
contractor,  and  the  association  did  not  undertake  to  interfere  witii  the 
work  in  any  way.  The  assodation  hod  no  oontraot  with  Jordan  what- 
ever. There  Le  no  doubt  that  plaintiff  sustained  injury,  and  la  entitied 
to  damages.  Jordan,  the  sub-contractor,  by  whom  he  was  employed, 
has  not  appealed  from  the  Judgment  against  him.  The  question  is,  do«8 
the  record  present  a  case  entitling  the  plaintiff  to  recover  against  the 
Soutbwestem  Exposition  Assodation,  the  proprietor  tor  whom  the  work 
was  done?  We  think  not.  The  case  does  not  fall  within  the  meaning  or 
provision  of  article  2320  of  the  Revised  Code,  which  provides:  "Hasters 
and  employers  are  answerable  for  the  damage  occasioned  by  thdr  ser- 
vants and  overeeeis  in  the  exercise  of  the  functions  in  which  they  are 
employed;  *  *  *  reeponsibUlty  only  attaches  when  the  masters  or 
employers,  teachers,  and  artisans  might  have  prevented  the  act  which 
caused  the  damage,  and  have  not  done  it." 

If  the  whole  work  was  confided  toa  cap^le  contractoc,  and  the  pro- 
prietor ot  the  ground  had  no  supervision  of  the  work  in  which  pl^tiff 
was  employed,  as  seems  to  be  the  case,  we  find  no  cause  to  fix  liability 
for  the  damage  upon  said  proprietor,  the  Southwesterff  Exposition  Asso- 
dation. How  can  we  say  the  employer  "  might  have  prevented  the  act 
which  caused  the  damage,  and  lias  not  done  it,"  when  the  record  sbowB 
that  the  association  had  no  supervisory  control  of  the  work  conducted  by 
Jordan  ?  One  can  not  be  charged  with  fault  for  an  act  beyond  his  oon- 
trol.  It  was  the  business  of  tiie  employer  in  this  case  to  select  a  suit- 
able and  capat>le  person,  wtiich  was  done,  and  leave  the  mode  of  remov- 
ing the  wall,  and  the  details  of  the  work  to  the  control  ot  the  contractor. 
It  was  the  duty  of  the  latter  to  complete  the  building  according  to  con- 
tract and  deliver  It  to  the  proprietor.  As  the  proprietor  oould  not  con- 
trol the  action  of  Jordan,  the  sub -contractor,  In  removing  the  wall  which 
caused  the  damage  to  plaintiff,  the  proprietor  la  not  responsible  lor  the 
fault  or  negligence  of  Jordan.  In  the  case  of  Gamp  vs.  the  Church  War- 
dens of  the  Church  of  St  Louis  et  al.,  9  An.  821,  where  the  employer  was 
held  responsible  for  damage  occasioned  by  the  fault  of  the  contractor. 
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this  court  based  the  judgment  on  the  ground  that  the  employer  had  re- 
aerred,  In  the  contract,  the  supervision  ol  the  work,  and  bad  inteifered 
therein. 

Our  conclusion  Is  that  the  Judgment  against  the  Southwestern  Exposi- 
tion Association  Is  erroneous. 

It  Is  therefore  ordered  that  the  judgment  herein  be  annulled  so  far  as 
It  relates  to  appellant,  and  that  plaintiff's  demand  as  to  this  defendant 
be  rejected,  with  costs  of  both  courts. 


SiATE  or  LomBiANA  vs.  JoguiNO  Florenza. 

Ad  indlctineitt  tor  murder  Is  BuffloieDtlr  preclBe  and  stiefllBa.  which  oharKsa  that 
the  accused  did  wlUtQil]',  feloDiouBlr,  and  oC  his  malice  aForethoucht.  kill  aod 
murder  the  deceaeed. 

APPEAL  from  the  Superior  Criminal  Court,  parish  of  Orleans.  Steele, 
J.  f^«W,  Attorney  General,  for  the  State.  J.  J.  E.  Planchard,  for 
the  defendant. 

Lbonako,  J.  The  defendant  having  been  convicted  of  murder,  was  sen- 
tenced to  death,  and  has  appealed.  The  only  questions  of  law  presented 
for  our  consideration  are  those  set  forth  in  defendant's  motion  In  arrest 
of  judgment,  which  we  transcribe  from  the  record,  as  followa; 

"  First — The  Indictment  does  not  describe  with  any  precision  with  what 
accused  committed  the  crime. 

"  Second — Underthe  broad  averment  of  his  Idlling  one  certain  person, 
without  describing  which  wounds  broi^ht  about  death,  and  with  what 
BpedBc  arm  sold  particular  ^vound  which  c§used  death  was  done,  said 
indictment  can  not  stand,  because  the  special  matter  of  the  whole  fact  Is 
not  properly  set  forth  In  the  Indictment  with  such  certainty  that  the  of- 
fense may  judicially  appear  to  the  court 

"  Third — AU  the  constituent  facts  of  murder  are  not  distinctly  stated, 
nor  does  it  contain  a  speciflo  description  of  the  offense," 

The  Indictment  charges  that  the  accused  did  willfully,  feloniously,  and 
of  his  malioe  aforethought  kill  and  murder  one  Usrie  Louise.  This,  by 
the  eipress  provisions  of  our  law.  Is  sufBclent.  BevLaed  Statutes,  sec- 
tion 1048. 

The  judgment  of  the  Superior  Criminal  Court  Is  afBrmed. 
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A  bill  ot  eiceptfon  to  evldniM.  oD  the  Broand  that  It  saeka  to  rftODOn  iaaoM  ttuit 
have  been  settled  br  a  previoua  judgment,  will  not  be  suatAlned.  ezoevt  on  the 
bests  of  ft  Dlen  of  rm  adjiuUiiiUa.  Unless  that  Dlea  has  been  apeclallr  made  tlie 
evidence  will  be  admitted. 

Where  a  debtor  iiata  notes  due  him  br  a  third  partr  lntt>  the  haods  ot  hi*  creditor, 
as  collateral  seearltT.  and  the  creditor,  with  the  eonterU  ol  dfblor.  delMe  action 
on  the  notes  nntll  tbe  maker  ol  them  beoomes  banfcruDt.the  loss  mnat  fall  on  the 

i  PPEAL  from  the  Fifth  DlBtrict  Court,  parish  of  Orleans.  Cullem.  3. 
ix  John  Bay,  (or  appellant    Bace,  Foster  di  Merrick,  for  appellee. 

MoBOAN,  J.  John  Lilee  owed  A.  Levi  $78^1  37,  for  which  amount  Levi 
had  obtained  Judgment.  Lilee  died,  and  Hltcheil  was  appointed  dative 
testamentaiy  executor  of  his  wilL  Levi  called  upon  the  executor  for  an 
account,  which  he  was  ordered  to  present,  and  which  he  did  present  In 
the  petition  accompanying  tbe  account  Mitchell  denied  tiiat  tbe  estate 
which  he  repreeented  was  indebted  to  LevL  He  alleged  that  Ules  bad 
delivered  to  Levi  two  not«s  due  to  him  (Liles)  by  one  William  Hogan,  of 
five  tbouaand  dollars  each,  aa  securi^  for  the  payment  o(  tbe  d^rt  due 
by  hi  I"  to  Levi;  that  Levi  obtained  judgment  upon  these  notes  in  his 
own  name,  and  granted  »  stay  of  execution  thereon;  that  these  notes 
exceeded  by  three  thousand  dollars  the  sum  due  by  Ules  to  Levi 

No  judgment  was  asked  against  Levi  for  the  balance  alleged  to  be  due 
to  the  estate. 

Levi  answered  the  petition  which  accompanied  the  account.  He 
averred  that  the  Hogan  notes  were  left  with  him  as  collateral  security  by 
Lilw  for  the  amount  due  by  him;  that  he  retained  the  notes  until  he 
placed  them  In  the  hands  of  an  attorney  for  collection,  with  instructfoua 
that  If  lAloa  paid  what  be  owed  the  notes  of  Hogan  were  to  be  returned 
to  Liles;  that  Liles  confessed  judgment  in  favor  of  Levi,  and  requested 
the  attorney  to  sue  Hogan  In  Levi's  name,  so  that  tbe  money  be  would 
receive  from  Hogan  would  assist  him  in  paying  Levi;  that  he,  Levi,  never 
reoeivedany  thingtrom  Hogan;  that  Hogan,  subsequent  to  Che  judgment 
against  him,  and  ahortly  after  the  first  poyment  thereon  became  due, 
went  into  bankrupt*?,  and  that  the  judgment  against  him  is  worthless. 

Upon  these  issues  tbe  case  was  tried  In  the  parish  court  ot  Ouachita. 
The  judge  dismissed  tbe  opposiUon  of  Ijevi,  on  the  ground  that  be  had  not 
used  proper  diligence  to  collect  the  Hogan  judgment,  and  reserved  the 
right  of  the  administrator  of  the  suooesBion  of  Lilee  to  recover  from 
Levi  the  difference  between  the  amount  of  the  judgment.  Interest,  and 
coats  which  he  obtained  against  John  Ules  in  bis  life-time  and  the 
amount  of  the  judgment,  interest,  and  costs  wtiich  he  had  obtained 
against  William  Hogan. 
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On  appeal,  the  Judgment  of  the  parish  court  was  affirmed  bir  this 
court    See  21  An.  p.  321. 

Ibe  object  of  this  suit  is  to  recover  from  Levi  the  difference  between 
the  amount  due  by  Lilee  to  him  and  the  amount  due  by  Hogan  to  Liles, 
viz.:  tSOie  70,  with  edght  per  cent  interest  from  the  twenty-aixtb  of  Ajoll, 
1866. 

Defendant  admits  that  in  the  year  1863,  and  during  the  late  war,  he  re- 
c^ved  from  Lilee  the  notes  made  by  WlOiun  Hogan,  but  he  says  that 
one  of  the  notes  was  past  due  wheal  tfaey  were  given  to  him,  and  that 
the  other  about  a  year  thereafter;  and  he  avers  that  he  received  them  as 
a  apedal  favor  to  lilea,  who,  with  Hogan,  went  into  tike  Confederate  lines, 
while  be,  Levi,  remained  witbin  the  Federal  lloeei  that  whmi  the  war 
ended,  Liles  being  Indebted  to  him,  and.  being  anxious  to  obtain  an  ex- 
tensloD  of  time  for  tbe  payment  of  his  debt,  and  not  wishing  to  sue  his 
neighbor,  Hogan,  in  bis  own  name,  desired  him,  respondent,  to  Institute 
the  suit,  and  te  place  them  in  the  hands  of  a  certain  attorney,  who  was 
also  the  attorney  for  Lilee;  that  the  suit  was  brought  in  his,  respond- 
ent's, name  at  the  request  of  Liled,  and  as  a  favor  to  Mm,  at  the  same 
time  that  It  was  to  stand  as  a  oollataral  to  secure  the  payment  of  the 
d^t  due  by  Liles  to  blm,  and  they  were  placed  under  the  control  of  the 
attorney,  who  appears  to  have  been  counsel  for  all  the  parties  to  these 
transactiona  He  avers  that  in  April,  1866,  Hogan,  with  the  oonsent  of 
Liles,  confessed  judgment  in  his,  respondent's,  favor,  with  stay  of  execu- 
tion to  the  tenth  day  of  March,  1867;  1868, 1869,  respecUvely,  which  was 
nearly  t^e  terms  of  the  Judgment  rendered  in  favor  of  the  respondent 
ag^Dst  Liles,  and  tliat  whatever  indulgence  was  granted  by  blm  to 
H(%an  was  granted  with  the  consent  of  Lilee;  he  avers  tliat  on  the  thir- 
te^ith  of  March,  1868,  Hogan  having  neglected  to  pay,  execution  Issued 
against  bim,  and  hLa  estate  was  seized,  but  that  on  the  eleventh  of  April, 
following,  he  went  into  bankruptcy,  and  was  subsequently  declared  a 
bankrupt;  that  upon  his  schedule  he  valued  his  real  estate  at  S6710,  and 
tbe  notes  due  him  at  9206  TO,  bis  furniture  at  S73,  his  horses,  mules,  and 
cows  at  S760,  and  fannhig  implements  at  S131;  that  the  lands  sold  for 
82000  and  the  catUe  for  S260,  tbe  whole  of  the  proceeds  being  consumed 
In  costs  and  charges,  not  even  leaving  enough  behiud  to  pay  the  taxes, 
much  less  Ec^^an's  ordinary  creditors,  and  that  be,  respondent,  had  no 
power  to  prevent  these  proceedings  In  bankruptcy.  He  avers  that,  ad- 
mitting bis  agency  and  responsibility  thereunder  (which  be  denies),  at  no 
time  since  tbe  close  of  the  war  was  Hogan's  property  of  sufficient  value 
to  pay  his  debt  to  Liles  and  the  prlvil^^  resting  upon  it,  and  he  says 
that  the  allowance  of  credit  already  made  to  Liles's  estate,  and  against 
him,  la  greater  than  the  value  of  any  property,  rigbts,  or  credits  of 
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Hogan  which  could  have  been  made  avBllable  toward  th«  payment  ol  tb« 
debt  due  by  LOee  to  Mm. 

Upon  this  state  ot  pleading  the  case  was  tried.  From  a  Judgment  in 
tavor  ot  the  defendant  plaintiff  has  appealed. 

On  the  trial  ot  the  case  in  the  district  court  the  defenduit  offered  evi- 
denoe  In  support  ot  the  allegations  Id  his  answer,  and  to  show  that  the 
claim  ot  the  plaintiff  against  him  was  not  legal  or  Just,  to  the  introduc- 
tion of  which  plaintiff  objected,  on  the  giound  that  In  the  case  ot  tire 
succession  ot  Liiea  all  the  questions  raised  In  this  case,  and  particulaiiy 
the  question  as  to  whether  the  detendant  was  indebted  to  lilee's  estate 
on  account  of  his  laches  In  not  oolIeoUng  the  notes  due  by  Hogan  uid 
hdd  by  Levi  as  oollateial,  bad  been  decided,  and  that  that  quesUoo  was 
ret  judicata  between  the  parties.  The  district  judge  permitted  the  evi- 
dence to  be  Introduced,  and  the  plaintiff  reserved  his  bill  ot  exception. 

The  first  question  to  be  determined  is  whether  or  no  the  district  judge 
erred  Id  allowing  this  testimony  to  be  reoedved  in  evidence.  It  seems  to 
us  that  a  sim[de  foct  shows  the  correctoess  of  his  ruling.  It  is  that  the 
plea  was  not  made.  The  plea  ot  res'jadicaia  is  a  peremptory  plea,  and 
may  be  made  at  any  stage  of  the  ptooeedings,  but  it  mttet  be  pleaded. 
See  Hetmen'a  Digest,  vol.  2,  p.  1168,  No.  1.  There  is  no  such  plea  in  the 
record.  It  la  true  that  the  objection  to  the  introduction  of  the  testimony 
was  based  upon  the  tact  that  the  matters  sought  to  be  investigated  had 
already  t>een  passed  upon,  and  had  obtained  the  authority  ot  the  thing 
adjudged.  But  reasons,  however  valid,  can  not  take  the  place  of  a  ptea, 
and  It  is  the  plea  which,  it  weli  made,  is  the  bar  to  the  investigation  of 
the  subject  which  Is  submitted  to  the  judge  for  his  ezandnsticm  and  de- 
dslon. 

But,  It  we  pass  from  this  point  ot  view  to  wtother,  it  is  still  evident 
that  the  district  judge  ruled  correctly.  The  basis  of  rea  judieata  is  a 
judgment.  In  the  case  before  us  the  defendant  Is  sought  to  be  made 
liable  tor  a  sum  of  money.  There  has  never  been  any  judgment  ag^nat 
him  condemning  him  to  pay  any  sum.  If  there  had  been,  there  would 
have  existed  no  necessity  for  this  suit.  In  the  succes^on  ot  Ulea  he 
claimed  from  the  executor  the  payment  ot  a  sum  ot  money.  The  oourt 
decided  that  he  had  no  claim,  because,  acting  as  the  agent  ot  liles,  he 
had  caused  him  damage  exceeding  the  amount  of  his  claim.  But  no 
judgment  was  asked  against  him,  and  do  Judgment  was  rendered  agi^nst 
him.  The  right  of  the  succestion  to  proceed  against  him  was  reserved, 
but  so,  also,  we  apprehend,  was  the  right  ot  defense  reserved  to  the  de- 
fendant In  so  far  as  the  succession  of  Lllea  is  concerned,  the  dedalon 
that  it  owes  the  defendant  nothing  has  become  final,  but  whether  the  de- 
fendant owes  the  succession  ot  Liles  any  fMag  Is  a  question  the  right  to 
investigate  which  was  reserved,  and  is  the  one  which  we  are  now  to  de- 
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termlne.  Whether  he  ia  liable  or  not  depends  entirely  upon  whether  he 
was  guilty  of  laches  in  the  exercise  of  his  agency.  This  is  a  new  suit, 
instituted  to  make  him  responsible  therefor.  And  this  suit  the  defendant 
lias  the  same  right  to  defend  that  the  plaintiff  had  to  bring  it 

On  ib&  merits,  the  evidence  eatisflee  ns  that  in  the  litigation  between 
Levi  and  Hogan  Levi  acted  In  the  interest  of  liles,  and  that  whatever 
he  did  as  regards  the  judgment  obtained  against  Hogsn,  and  the  time 
granted  to  him,  was  done  with  the  kn«wledge  and  approval  of  Liles.  We 
ore  a]eo  of  opinion  that  at  no  time  after  the  Judgment  rendered  in  favor 
(tf  Levi  against  Hogan,  axid  before  execution  issued  thereon,  would  his 
property  have  produced,  under  a  forced  sale,  any  thing  like  the  sum  due 
by  Liles  to  Levi. 

We  are  also  of  opinion  that  Levi  did  all  that  it  was  in  his  power  to  do 
to  realize  the  judgment;  that  the  delay  granted  to  Hogan  was  granted 
with  the  consent  of  Liles;  that  Bogan'a  going  into  bankruptcy  was  be- 
yond Levi's  control,  and  that  this  proceeding  on  Hogan's  part  stopped 
all  proceedings  against  him  on  the  judgment  obtained  by  Levi.  We  are 
also  of  the  opinion  that  issuing  execution  was  as  far  as  Levi  could  go, 
tor  once  the  property  of  Hogan  was  In  possession  of  the  courts  of  the 
United  States,  we  do  not  see  how  the  sheriff,  to  whom  the  writ  of  fieri 
facias  issued,  could  get  it  back.  In  Flower  vs.  McMiken,  2  N.  S.  132,  the 
defendant  was  held  liable  because  after  having  issued  execution,  which 
was  returned  nulla  bona,  he  failed  to  issue  a  m.  so.  But  the  law  at  that 
time  authorized  a  party  to  issue  such  a  writ.  Now  he  has  no  such  right 
The  defendant  was  there  held  responsible  because  he  had  not  exhausted 
the  remedies  granted  by  law.    Here  the  remedies  were  all  exhausted. 

We  do  not  dispute  the  doctrine  contended  for  by  plaintlfi;  and  recog- 
nized in  Collins  vs.  Andrews,  6  N.  8. 195,  and  other  authorities,  that  it  is 
the  duty  of  an  agent  to  prove  the  facts  which  will  discharge  him  from 
liability,  but  we  think  in  the  case  before  us  that  this  proof  has  been 
made: 

First — By  the  testimony,  which  shows  that  whatever  the  defendant 
here  did  was  done  with  the  knowledge  and  approval  of  Liles; 

Second— By  the  fact  that  he  was  stayed  in  his  proceedhigs  by  a  su- 
perior authority;  and 

Third — That  at  no  time  after  the  suit  was  brought  against  Hogan 
would  bis  prpperty  have  sold  for  enough  to  pay  the  debt  due  by  Liles 
to  the  defendant. 

We  do  not  think  that  Liles  or  his  succession  has  suffered  any  losa  by 
reason  of  Iievi's  conduct,  and  are  therefore  of  opinion  that  the  judgment 
of  the  district  court  should  be  affirmed. 

Judgment  affirmed. 

The  Ctiief  Justice  dissents,  and  will  file  his  reasons  hereafter. 


SUPBEME  COUBT  OF  LOCISIANA, 
BogKR  iL  Culyer  vb.  New-OrleiiUB  P*rk. 


BoaAJtT  &  CuLiEB  vs.  THE  Kew-Obleanb  Pabk. 

Where  a  [lartj  la  employed  br  the  kuthorUed  avent  at  a  corporation  h>  do  08rt«iQ 
work,  at  a  stated  salary,  and  It  la  Bhowo  that  he  has  been  ready  and  |>re[>anid  U 
all  tltnea  during;  the  term  ot  hla  eneiuiement  to  do  the  work,  he  Is  entitled  to 
recover  the  whole  amount  ot  his  ealarr.  without  reeard  to  the  amonnt  o[  wort 
he  haa  actually  dona. 

APPEAL  from  the  Superior  District  Court,  parish  of  OrleanB.    Eme- 
kins,  3.    George  L.  Bright,  for  plalntlflb  and  appellants.    Cotton  A 
Levy  and  J.  Q.  A.  Fdlowe,  for  defondauta 

Lbokuid,  3.  The  plaintUIia  are  landscape  architects  and  engineets,  and 
bring  this  suit  against  defendants  on  a  oontraot  for  professional  servloes. 

On  the  fifteenth  day  of  June,  1872,  the  Board  of  Commlasloners  of  the 
New-Orleans  Park  passed  the  loUowlDg  resolution: 

"  Beeolved,  That  the  president  of  the  board  be  and  is  hereby  author- 
ised to  contract  with  Heasrs.  Bogart  &  Culyer,  ot  New  York,  dvll  mgi- 
neers,  and  engage  their  services  for  one  year  from  June  1,  1872,  at  a 
salary  of  five  thousand  dollars  per  anniuu  and  as  additional  compensa- 
tion for  their  services  the  rate  of  five  per  cent  on  the  amount  expended 
in  the  improvement  of  the  New-Orleans  Park  daring  said  period," 

In  puTBuanoe  of  this  resolution  the  foUnwing  contract  was  entered 
into  on  the  twenty-sixth  day  of  Jime,  1872: 

"  Under  authority  of  the  resolution  on  the  reverae  hereof  wrlttai,  A. 
W.  Smythe,  president  ot  the  oommissloners  ot  the  New-Orieaas  Park, 
hereby  contracts  and  agrees  with  and  engages  Uessrs.  Bogart  &  Culyer 
as  the  engineers  and  landscape  architects  for  the  construction  and  im- 
provement of  the  park,  under  the  control  of  the  commissioners  for  the 
term,  at  the  rate  ot  compensation,  and  under  the  condition  spedfled  in 
said  resolution. 

"  And  we,  Bogart  &  Culyer,  In  consideration  of  the  foregoing  promise, 
bind  ourselves  to  do  and  perform  all  duties  requisite  in  the  premises  as 
engineers  and  landscape  architects. 

"As  witness  our  respective  huide  and  seals. 
"  (Signed)  A.  W.  Smythe,  PresIdMit. 

"  BOQABT  &  CULYER, 

"  By  John  Bogart 

"Attest:  Frank  H.  Wii^as. 

"Attest:  OsoaaE  Piebck." 

PlalntUb  acknowledge  the  receipt  of  tweuty-flve  hundred  dollars  on 
account  ot  this  contract,  and  now  sue  to  recover  the  remainder. 

The  answer  Is  a  general  denial. 

It  Is  not  urged  that  the  defendanto  were  without  authority  to  enter 
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Into  this  oontnot,  nor  that  the  sum  stipulated  to  be  paid  to  the  plain - 
tiffii  for  their  aerrieee  was  in  any  degree  ezoibltant  or  unroaeoaable. 

13ie  prtrfeasion  of  Heasn.  BogartftCnIyer  is  one  requiring  t^  highest 
degree  of  artistio  skill  and  experience.  It  involvee  a  knowledge  of  ea- 
gineertng,  of  arohttecture,  and  of  landscape  gardening.  Mr.  Bogart  is 
at  the  head  of  his  profession  In  this  oountiy,  haying  Id  a  great  manner 
designed  and  constructed  the  Central  Park,  of  New  York  CUy,  the  most 
successful  work  of  the  kiod  in  the  world.  A  "  study  for  the  Improre- 
ment  of  the  City  Park  of  New  Orleans,"  whloh  te  annexed  to  the  tran- 
script, ifi  eridenoe  of  his  taste  and  culture. 

It  is  urged  by  the  defendants  tfaat  plaintU^  never  performed  thto  work 
tiiat  was  expected  of  them,  and  that  they  failed  to  famish  certain  plans 
which  they  were  directed  by  the  board  to  prepare.  It  seems,  however, 
that  Ur.  Bogart  spent  several  weelts  in  New  Orleans,  and  was  constantly 
engaged  while  here  in  an  examioatlon  of  the  grounds  la  charge  of  the 
park  commissioners  and  In  the  study  of  all  matters  pertaining  to  their 
developm^it  and  their  Improvement  The  members  of  the  firm  held 
themselves  in  readiness  to  go  to  New  Orleans  whenever  their  presence 
was  desired,  and  a  profitable  engagement  was  declined  on  aocount  of  its 
probable  interference  with  their  duties  here.  There  is  some  evidence 
that  they  did  not  do  all  that  was  expected  of  them,  but  the  reason  ap- 
pears to  have  been  that  the  park  commisalonera  failed  to  perform  their 
part  of  the  contract  Dr.  Smythe  testified  as  follows: 
,  "  Queeticxi— Did  the  Board  of  Park  Commissioners  ever  call  upon 
them  (Bogart  &  Gulyer)  to  do  any  work  that  they  did  not  do? 

"Answer— No,  air;  they  did  not 

"  Question— Do  yon  know  that  Bogart  &  Culyer  have  at  all  times  been 
ready  to  do  any  thing  demanded  of  them  ? 

"Answer— I  believe  they  were.  If  we  had  called  upon  them,  I  have 
no  doubt  but  that  they  would  have  done  ao. 

"  Question — Did  you  have  plans  that  you  could  work  by  ? 

"Answer — No;  we  would  have  had  them  If  we  had  requested  them. 
The  delay  was  not  owing  to  Messrs.  Bogart  &  Culyer." 

In  view  of  this  testimony  from  the  president  of  the  park  commls' 
sioners  himself,  the  officer  appointed  by  the  board  to  contract  with 
Uessrs.  Bogart  &  Culyer,  and  imder  whose  superintendence  they  would 
be  expected  to  act,  it  is  impossible  to  say  that  the  plaintiff^  have  been 
guilty  of  any  breach  of  their  contract  The  defendants  can  not  well 
contradict  their  own  witness  and  president  Whether  the  contract  was 
necessary  and  profitable  to  the  defendants,  it  is  not  for  us  to  determine. 
It  one  should  engage  the  services  of  an  expensive  landscape  gardener 
at  a  stated  salary  per  annum,  and  should  afterward  discover  that  he 
could  not  spare  the  money  to  expend  in  the  improvement  of  his  grounds, 
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he  would  neverthelees  be  bound  to  pay  the  salary  that  he  had  stipulated. 
But  within  the  scope  of  their  powers  oorparatloiiB  are  bound  by  the  same 
laws  aad  held  as  atringently  to  their  contracts  as  indlTiduals.  If  the 
stockholders  or  the  dtdz^is  subject  to  their  juriadiotion  are  Injured  bj 
the  acts  of  their  agents,  they  must  look  to  those  agents  for  redress  or 
see  that  they  employ  more  faltiiful  ones  in  the  future.  It  is  not  in  the 
power  of  the  courts  to  relieve  them  from  the  etTecIs  of  cmtracts  which 
were  r^ularly  entered  into  by  third  persons  dealing  in  good  faith  with 
their  ofQoeis. 

It  is  therefore  ordered  that  the  judgment  of  the  Superior  District 
Courtbereveraed,  and  that  the  plalnt^ife,  Bogart  &  Cutyor,  recovw:  o! 
the  defendants,  the  commiasioners  of  the  New-Orleans  Park,  the  sum 
of  twenty-flve  hundred  dollars,  with  five  per  cent  intereet  from  Juno  1, 
1873,  and  oosta  of  both  courts. 


The  State  ts.  Jose  Grdbo. 

Where  a  pnrtr  In  prosecuted  for  a  crime  luniiasl  nature,  the  declaration  ninde  by 
the  DroaeoutinB  vltDeas  nbout  the  time  be  wm  injured  nod  out  ot  the  presence 
ol  the  aecused.  are  hecriav  and  wilt  not  be  admitted  except  merely  to  oorrolm- 
rat«  the  testimonr  of  the  wltnesa  siven  on  Uie  trial,  when  that  evidence  hae  been 
impeached. 

The/oWtbatthe  witness  made  complaints  about  sold  time  ma;  be  proved,  but  the 
complaints  themselves  can  only  tw  shown  io  the  way  of  corrol»oration. 

APPEAIj  from  the  Superior  Criminal  Court,  parish  of  Orleans.  SlaHe, 
J.  Trial  by  jury.  Fieid,  Attorney  General,  for  the  State.  Sambola 
(£  lyucroe,  for  defendant. 

Howell,  J.  The  defendant  has  appealed  from  a  judgment  sentencing 
him  to  Imprisonment  at  hard  labor  tor  life  tor  the  crime  against  nature. 
On  the  trial  a  bill  of  exceptions  was  taken  to  the  ruling  of  the  court 
permitting  the  witness,  Gaspard,  a  police  ofllcer,  to  answer  the  question 
"  What  did  the  prosecuting  witness  say  when  he  came  to  the  pariah 
prison  ?"  which  queeUon  was  propounded  by  the  State  to  corroborate 
the  testimony  of  the  proeecuting  witness,  before  it  was  attacked,  and 
was  objected  to  on  the  ground  that  statements  made  by  the  prosecutor 
out  of  the  presence  of  an  accused  are  simply  hearsay  evidence,  and  as 
such  inadmissible;  the  answer  was  a  repetition  of  what  the  prosecuting 
witness  had  testifled  as  to  the  circumstances  or  particulars  of  the  trans- 
action. 

We  think  the  court  erred.  The  fact  that  the  party  injured  made  com- 
plaint immediately  or  soon  after  may  be  proven,  but  the  particulars  or 
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drcmnstances  narrated  can  not  be  given,  except  to  coDflrm  or  corroborate 
the  testimony  of  ench  party  when  impeached.  Such  statements,  out  of 
the  preewioe  of  the  aocused,  are  hearsay,  aod  are  admiseible  at  tile 
proper  time,  as  corroboratiTs  evidence,  to  show  that  the  Injured  pany 
made  them  just  after  the  occurrence. 

Such  is  the  rule  in  prosecutions  for  rape,  (see  3  Oreenleaf  213;  Wharton 
Am.  Crlm.  Law,  vol.  — ,  section  1160;  Roscoe  Cr.  W.,  section  863),  and 
no  lighter  rule  should  obtain  in  the  crime  in  question. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed, 
and  the  verdict  of  the  jury  set  aside,  and  the  cause  remanded  for  further 
proceedings  according  to  law.  ' 

Mr.  Justice  Leonard  takes  no.part  in  this  decree. 


WiLu&u  BoQEL  VB.  Teutonia  National  Bank. 

Tbe  coBhier  of  a  bank  draws  a  note  to  Che  order  of  A.  who  dieoounts  the  aota  aX  the 
biwnk  sad  deposits  the  proceeds  of  It  there.  A  Is  a  reKUlar  cuslomer  at  the  baok. 
sod  the  cnshler  is  hla  attorney  In  foot,  anthorlzed  to  traneACt  all  hie  bank  buel- 
Dees.  The  note  falls  due  and  is  not  paid.  No  protest  of  the  ni^te  is  made.  The 
cashier  lentruets  thnt  the  smouot  of  the  note  be  charged  to  A'b  aonount.  whloh 
Ih  done.  A  protests  aanlost  It.  but  only  Co  the  cashier,  to  no  other  ofHoer  of  the 
bank.  A'sacooantarter  that  Isbalanned  several  times  with  the  amonnt  of  the 
notealwayBBlaudlnEBKSiiiHt  him.  andhe  roakee  no  objeotlon  tolL  After  con- 
siderable delay  he  Huce  the  bank  for  the  amount  of  the  note. 

Hrld— That  be  imn  not  recover ;  that  Che  amount  of  the  note  was  chnrKed  Co  him  by 
order  ol  hii  authorized  aaent.  and  by  fallincc  to  object  Co  It  whea  hisaccoant 
was  so  often  balanoed  he  arguifsmi  Id  the  lastructions  Klvon  by  his  Asent.  the 

APPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.     VuUom,  3. 
C.  T.  Bemiaa,  for  pttUntlff  and  appellee.    Kennard,  Howe  &  Frentiss. 
for  defendants. 

UoBOAK,  J.  A  note  drawn  by  J.  M.  Wagner  and  indorsed  by  'William 
Bc^el,  for  six  hundred  dollars,  was  discounted  by  the  Teutonia  National 
Bank,  and  the  proceeds,  less  the  discount,  were  placed  to  Bogel's  credit, 
and  were  used  by  him.  Wagner  was  the  cashier  of  the  bank,  and  was, 
also,  Bogel's  attorney  in  fact,  authorized  to  transact  his  bank  business. 
When  the  note  fell  due  neither  Wagner  nor  Bogel  were  in  the  city.  It 
was  not  protested.  Some  time  after  Wagner  rettuned,  his  attention  was 
called  to  the  fact,  and  the  amount  of  the  note  was  charged  to  Bogel's  ac- 
count. Bogel  was  a  customer  of  the  bank.  When  his  account  was  bal- 
anced he  called  on  the  cashier  and  told  him  that  there  was  error  In 
ebtwging  him  with  the  note  in  question,  and  he  claimed  that  he  was  dio- 
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obaif^ed  from  reeponeibility  thereon  because  it  had  not  been  protested. 
No  correction  was  maJ"  of  ilia  account,  which  waa  several  timea  aCler- 
ward  balaticeil  witlioiit  obj<.>ction  from  liim.  Eighteen  or  nineteen 
months  after  liis  ai-count  was  balanced  he  claimed  the  amount  of  Um 
note  from  tho  bank,  and  on  its  refusal  to  pay  instituted  this  suit  to  le- 
coverit 

It  is  evident  that  if  he  succet^ds  in  his  effort  he  will  recover  from  the 
bank  bIx  hundrNl  dollars  without  any  consideration  therefor,  and  the 
bank  will  be  without  any  recourae,  for  its  former  cashier,  and  Bogd's 
agent,  who  drew  the  note  and  who  was  responsible  to  the  baLk,  has  left 
the  State. 

As  Wagner  was  authorized  by  Bogel  to  transact  hia  bank  buaineea,  he 
was  authorized  to  cause  the  amount  of  the  note  to  be  charged  to  Bogel'it 
account,  and  although  Bogel  objected  to  this  at  the  time  to  Wagner,  but 
not  to  any  other  officer  of  the  bank,  and  several  times  accepted  hie  ac- 
count as  balanced  by  the  bank  without  its  being  corrected  in  that  par- 
ticular, he  must,  we  think,  be  held  to  have  acjquiesced  in  the  act  of  biB 
agent,  which,  after  all,  was  only  in  discharge  of  a  debt  which  he  owed 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment  ot 
the  district  court  be  avoided,  annulled,  and  reversed,  and  that  there  be 
Judgment  in  favor  of  the  defendants,  with  costs  in  both  courts. 


Wylv,  J.,  dissenting.  Defendant,  who  was  sued  for  an  alleged  balance 
-of  account  of  S564  76,  appeals  from  the  judgment  herein  in  favor  of 
;pl£jntifr  for  said  amount 

Thematerial  facts  are;  Flaintlff  kept  an  account  with  the  defeodaot 
'bank;  in  July,  1871,  he  obtained  the  discount  of  tlio  note  of  J.  M,  Wag- 
ner for  six  hundred  dollars,  payable  to  the  order  of  and  indorsed  by 
plaintUC  and  the  account  of  the  latter  was  credited  with  tho  proceeds  ot 
said  note;  Wagner  was  the  cashier  of  the  bank;  he  also  held  the  powr 
of  attorney  of  plaintiff;  when  the  note  matured  In  August,  1671,  it  was 
not  protested,  because,  says  one  of  the  witnesses,  Wagner  was  absent 
Irom  the  city  on  business  for  the  bank,  and  hod  requested  it  the  not* 
^matured  in  his  absence  and  "Bogel  waa  not  In  the  dty,  to  let  it  lay  over 
until  his  return;"  and  this  witness  further  stated  that  at  the  maturity  of 
the  note  he  sent  to  Bogel 's  ofUce  and  was  informed  he  was  absent  at 
Jefferson,  Tesas;  Bogel,  however,  testifies  he  was  in  the  dty  at  the  ma- 
turity of  the  note,  and  that  Wagner  was  absent  at  the  time  the  note  ms 
discounted,  and  continued  to  be  absent  till  aft«r  the  maturity  of  the  note; 
-the  note  matured  August  21, 18T1;  planttfTs  bank-book  was  balanced  In 
September,  1871,  also  on  the  seventeenth  of  February,  1872,  and  the  said 
.note  was  not  charged  up;  it  was  charged  up  when  the  book  waa  bal- 
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anced  in  May,  1872,  nine  months  alter  the  maturity  ol  the  note;  there- 
upon plaintiff  went  to  the  caehiA'  and  objected  to  it,  because,  as  he  says, 
"he  did  not  owe  it;  it  had  not  been  proteBted."  The  entry  of  the  note 
in  the  bank-book  »x>ntinued  each  time  it  was  balanced  down  to  the  insti- 
tution of  this  suit  in  1873  without  further  objection  by  plaintitt  The 
reason  why  the  note  of  Wagner,  which  was  indorsed  by  plaintiff,  was 
not  protested,  and  the  circumstances  in  relation  to  it,  are  thus  stated  by 
one  of  the  dories  of  the  bank  who  testified  in  behalf  of  defendant: 
"Upon  consulting  the  vice-president  of  the  bank,  knowing  that  Mr. 
Wagner  held  the  power  of  attorney  for  Bc^^  and  acted  as  agent,  he 
deemed  it  uaneeessary  to  have  it  protested,  because  it  would  be  arranged 
on  the  return  of  Wagner  from  the  North  in  a  month  or  sis  weeks.  Mr. 
Wagner  returned,  and  I  presented  him  the  note  saying  it  had  not  been 
charged  up.  He  took  the  note  and  said  nothing  further  about  It  and 
placed  it  in  the  portfolio,  until  some  six  or  seven  months  afterward  the 
directors  directed  an  examination  to  be  made  of  the  portfolio  of  the 
bank  and  discovered  ais  hundred  dollars  miwlng.  Having  traced  the 
matter  through  all  the  books  and  found  it  was  this  note  Mr.  Wagner 
discounted  for  account  of  Wm.  Bogel,  I  told  Wagner  the  fact.  He  went  to 
the  portfolio  and  brought  out  the  note.  He  said  it  was  an  omission  on  his 
part,  and  should  have  been  charged  up  at  the  time  to  Bogel.  This  was 
May  23, 1872.  I  made  a  note  ot  it,  and  asked  the  book-keeper  to  charge 
it  to  the  account  of  Bogel,  and  directed  him,  to  send  immediately  for  the 
book  of  Bogel  and  have  it  balanced,  with  this  charge  included,  and  re- 
■  turn  him  the  note.  This  was  done  two  days  after  the  note  waa  charged 
up;  the  book  and  the  documents  were  returned  to  Bogel.  This  book,  at 
the  request  of  Bogel,  was  subsequently  balanced  in  July;  again  it  was 
balanced  in  the  month  of  September  the  same  year.  Bogel  went  to  Eu- 
rope last  year  in  May,  and  his  book  was  again  balanced  at  bis  request 
During  the  whole  time  I  heard  nothing  of  the  note  at  all  until  Novem- 
ber, acting  cashier  of  the  bank  B(^l  came  in  and  said  he  had  a  claim 
against  the  bank.  This  was  after  Wagner's  departure.  Something  sur- 
prised, I  asked  the  nature.  He  told  me  the  note  never  was  protested, 
and  he  was  going  to  sue  the  bank  for  it.  Ttiis  was  nineteen  months  after 
the  note  was  chaiged  up.  In  the  interim  I  heard  nothing  of  It.  No 
protest  from  Bogel,  and  inasmuch  aa  the  book  was  balanced  two  days 
after  it  was  charged  and  returned  to  him,  I  presumed  he  acquiesced  in 
the  settlement.    I  have  heard  nothing  more  about  it." 

The  theory  of  the  defense  Is:  The  note  was  an  accomodation  note; 
that  Bogel  actually  got  the  money  as  was  intended;  that  Wagner,  in 
directing  the  note  not  to  be  protested  and  subsequently  to  be  charged 
up  to  Bogel,  acted  (or  Bogel  under  the  power  of  attorney  he  held  from 
him;  that  If  authorized  to  give  such  Instruction  his  act  was  acquiesced 
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In,  or  the  charging  up  of  the  note  in  the  bank-book  was  acquiesced  in 
by  Bogel,  and  Impliedly  ratified. 

Ihe  difficulty  Is:  There  is  no  proot  showing  the  note  was  on  aooom- 
modation  note,  and  that  Wagner  bad  authority,  ezpreee  and  spedal,  to 
act  In  the  manner  stated  in  behalf  of  Bogel  and  thereby  to  bind  him. 
When  Wagner,  nine  months  after  Bogel  had  been  discharged  as  an  in- 
doraer  for  want  of  notice  of  dishonor,  directed  the  note  to  be  charged 
up  to  Bogel,  he  did  not  bind  the  latter  unless  he  had  special  author!^ 
from  Bogel  to  do  eo,  and  such  authority  is  not  dificlosed  in  the  evi- 
dence. BeGddee,  Wagner  waa  not  In  a  position  to  represent  Bogel  in  this 
matter  under  the  power  of  attorney  he  previously  held  (die  extent  of 
which  is  not  given  Id  the  evidence],  because  in  this  instance  hia  tndividn^ 
interest  was  in  conflict  with  his  duty  ae  a  fiduciary.  He  was  the  maker 
of  the  note,  primarily  and  absolutely  bound  for  its  payment,  while  Bc^l 
was  an  indorser  who  had  been  discharged  from  the  obligation,  th««fora 
when  he  directed  the  note  to  be  charged  to  Bc^el  he  was  releasing  him- 
self and  binding  his  priocipal.  The  act  of  Wagner,  direotingthe  obaig- 
Ing  up  of  Bogel'a  account  with  the  note  In  question,  and  the  entry  when 
Bogel's  banic-book  was  balanced  in  May,  1872,  ehoning  that  Bogel  was 
chained  with  the  note  nine  months  after  his  discharge  as  an  indoiser, 
were  not  acquiesced  in  and  Impliedly  ratified  by  Bogel,  because  the  proof 
shows  when  informed  of  the  entry  in  the  bank-book  he  went  to  Wagner, 
the  cashier,  the  proper  officer  of  the  bank,  and  objected  to  it,  saying  he 
"did  not  owe  it  (meaning  the  note);  it  had  not  been  protested." 

After  promptly  objectiog  to  the  entry  of  the  note  when  It  was  first  In- 
cluded in  balandng  his  bank-book,  Bogel  was  not  bound  to  repeat  hia 
objection  at  subsequent  periods  when  the  bimk-b6ok  was  balanced.  Nor 
was  he  bound  to  discontinue  business  with  the  bank  in  order  to  preserve 
his  rights  in  the  premises.  He  hod  been  discharged  from  his  obligation 
as  an  indorser,  and  there  Is  nothing  disclosed  in  the  e%ideDce  to  juslitr 
the  conclusion  that  he  subsequently  Incurred  liability  on  account  thereof. 

I  therefore  dissent  in  this  case. 
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No.  6386— Laura  Grlvot  va.  Rufus  Waples. 

No.  4863— O.  L.  Blanchord  vs.  Maximilian  KemsoD. 

No.  5199— Francis  C.  Mahan  vs.  E.  B.  Benton. 

No.  2995— Ernest  Merle  vs.  Southern  Paving  Co. 

No.  4870— Carlos  Zapata  tb.  W.  R.  Hodges. 

No.  4942— E.  T.  Merrick,  Executor,  vs.  Mm.  Henrietta  Davidson,  Ex- 
ec itrix. 

No.  5919— Zalmon  Taylor  vs.  D.  B.  Carroll. 

No.  4858— Jean  Ferran  vs.  City  ot  New  Orleans. 

No.  4882— Tweeds  &  Co.  vs.  the  U.  S  and  European  Propelling  Co. 

No.  4782— Edward  F.  Stockmeyer  vs.  Hibemla  Bank  et  al.' 

No.  6162— Mis  Nancy  Lotspeioh,  Tutrix,  vs.  Joseph  S.  Copes. 

No.  6333— Mrs.  Reucke  Mohrbeck  and  Husband  vs.  Michel  Meiileur. 

OPELOUSAS. 

So.  919 — Corporation  ot  Vermilionvllle  vs.  C.  Deboilion. 

Na  937— L.  O.  Hacker  vs.  CoroUe  Fuseller,  Wite,  et  aL 

No.  933 — Cbaries  F.  Huesman  vs.  Olivier  Broussard  and  Olhier  Brous- 

sard,  Jr. 
No.  922— State  ot  Louisiana  vs.  John  Toly. 

No.  969— A.  &  M.  Heine  vs.  W.  F.  Weeks  et  al..  Testamentary  Executors. 
No.  898— Charles  E  Alter  vs.  Citizens'  Bank  et  aL 
No.  968— Jacob  U.  Payne  vs.  Robert  H.  Littell. 
No.  942— State  ot  Louisiana  va.  Frank  Derallse. 
No.  943— Paul  Zyllcz  vs.  Wilwn  McKerall.  Administrator. 
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No.  957— Tbomas  J.  L^ods  vs.  A.  Moes  &  Bro.  et  aL 

No.  959— Mrs.  K  J.  Eose,  Wife,  etc.,  vs.  A.  L.  Hays,  Sheriff,  flt  aL 

No.  954 — Jacob  F.  M^eis  vs.  Jamee  H.  1%ompsoD,  Sheriff,  et  aL 

No.  87S— Succeeaion  ot  Pierre  GabroL 

No.  870— estate  of  Louisiana  vs.  Paschal  A.  Pujo  et  aL 

No.  883— Severln  LeblaDc  vs.  Parish  of  Vermilion. 

Nfi.  881— D.  O.  Bryan,  Agent,  vs.  Geoi^  McVey. 

No.  910— State  of  Louisiana  and  Parish  ot  St  Landry  vs.  H.  Slater. 

Jfo.  916— TVallace  &  Co.  vs.  Jonatban  L.  Morris. 

No.  915— Niipoleon  Eobin  vs.  J.  P.  C^lomb. 

No.  914 — Vincent  Boagnl  va.  Fauatin  Holiier. 

No.  907 — Caroline  M.  Dancy,  Wife,  etc.,  \-b.  Mary  Dungan  et  al. 

No.  889— Armide  Mallon  va.  F.  L.  Oatea. 

No.  901— Daniel  McDaniel  va.  Eugenie  Tate,  Widow,  et  aL 

No.  888— Tarmesla  N.  Cochran  -va.  Mre.  A.  E.  Daniels,  Adminiatratrix,  and 

Husband. 
No.  887— Succession  ot  Onczeme  J.  Thibodoux, 
No.  886 — Clarke  H.  Bemick  ra.  Poriah  ot  Vermilion. 
No.  879— John  Wright  &  Co.  vs.  Epperson  &  Bradley. 
No.  S75— Joseph  J.  Boauchamp,  Agent,  vs.  H.  M.  Andrews,  Adminia- 

trator. 

MONROE. 

No.  622— J.  H.  Jeter  et  al.,  M.  H.  Twitchell  and  H.  J.  Tiritchell  substi- 
tuted, vs.  W.  O.  Garrison  and  J.  J.  Dunn,  consolidated  with 
W.  O.  Oarrison  and  J.  J.  Dunn  vs.  J.  H.  Jeter  et  al.,  and  U. 
H.  and  H.  J.  Twitchell,  substituted. 

No.  647— Succession  of  W.  H.  Gayle,  J.  T.  Swan  et  al.  vs.  Ann  L.  Oayte. 
Administratrix,  and  William  T.  Atkins. 

No.  611 — Henry  Newman  vs.  Robert  W.  Tallaterro.  \  Consolidated. 
Robert;  W.  Taliaferro  vs.  Henry  Newman.  > 

No.  636— Succession  of  D.  W.  Norsworthy. 

No.  639— James  Campbell  va.  W.  L  Richmond,  Sheriff,  et  al. 

No.  613 — John  W.  Willis  va.  John  W.  Wanaley,  Administrator,  et  al. 

No.  669— Mrs.  A,  M.  Jones  vs.  Florahelm  Bros. 

No.  674— A.  D.  McDermott,  Tutrix,  vs.  Lite  Association  of  America. 

No.  634^F.  C.  Greenwood  vs.  P.  M.  Spear  and  H.  Ware. 

No.  666— A.  B.  Levisee  vs.  M.  Miller  et  al. 

No.  677— Meyer,  Weiss  &  Co.  vs.  Moch  &  Weil. 

No.  658— L  D.  Arick  vs.  T.  J.  Moore,  Curator, 

No.  660— T.  J-  Anderson  vs.  Qre^  &  Ford. 

No.  664^-J.  W,  Chatham  vs.  8.  A.  Simpson  et  al. 

No.  678— Procter  &  Gamble  and  Richard  Perry  &  Co.  va  E.  J.  Piggot 
etaL 
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No.  662— M.  H.  Sharp  vs.  J.  R.  Arnold. 

No.  641 — MaiyL.  HewltaQdHuebaadra.  W.  L.  Richmond,  Sheriff,  et  aL 

No.  6T2— Joseph  F.  Bolrd  vs.  £.  8.  Tunier  and  SheriK 

No.  642— Jules  Rose  &  Co.  vs.  Neal  Cottingham  et  aL 

No.  688— Julius  Liaso,  Liquidator,  vs.  J.  M.  HoUlugBworth. 

No.  605~State  of  LouisiaDa  vs.  W.  J.  Butler. 

No.  61B~H.  S.  Crow  vs.  W.  N.  Collina,  Sheriff,  et  al. 

No.  626— R  8.  Hardestjr  vs.  J.  A.  Liddell,  Sheriff,  et  oL 

No.  648— J.  L.  C.  Oraham  tb.  B.  T.  StlnsoD  et  al. 

No.  636— MiB.  T.  8.  Mangrum  and  Husband  vs.  0.  Norawortliy,  Tutrix. 

No.  618— E.  A.  Givens,  St.,  &  Co.  vb.  J.  P.  Wh(t«. 

No.  690— B.  Jacobs  vs.  William  Moeh  et  al. 
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ACTION. 

1.  It  bos  often  been  decided  by  thJB  court  that  a  judgment  creditor  is 
Dot  allowed  by  law  to  disregard  an  actual,  although  a  fraudulent 
Bale,  and  seize  property  held  under  such  a  title,  but  must  resort  to 
the  revocatory  action  to  have  the  sale  set  aside  by  a  judicial 
decree. 

It  is  only  in  purely  simulated  a«ts,  where,  through  deeds  of  transfer 
purely  flctiUous,  having  only  the  semblance  of  title,  parties  seek  to 
screen  property  from  seizure,  under  the  pretense  of  sales,  that  cred- 
itors may  seize  directly,  disregarding  mere  paper  titles  utterly  void. 
Urban  Theurer  va.  McO'Mhui,  Allyn  £  Dubois  et  al,  29. 

2.  One  Perault,  claiming  to  be  a  creditor  of  the  deceased,  took  a  rule 
in  the  Second  District  Court  of  New  Orleans  upon  the  executrix  to 
show  cause  why  the  mortuary  proceedings,  and  all  subsequent  pro- 
ceedings in  the  succession,  should  not  be  transferred  to  the  Second 
Judicial  District  for  the  parish  of  Plaquemines,  upon  Tarious 
grounds. 

The  executrix,  in  limine,  excepted  to  this  mode  of  proceeding,  upon 
the  ground  that  the  object  thereof  is  to  annul  judgments  already 
rendered.  The  exception  was  well  taken ;  this  can  only  be  done  by 
a  direct  action. 

Succession  of  T.  B.  Lee—  On  Rule  to  vacate  Proceedings  and 
Orders,  23. 

3.  The  record  shows  that  the  plaintiff  was  entitled  to  judgment ;  and 
from  the  allegations  of  the  interveners  and  appellants  they  are  en- 
titled to  no  relief.  They  do  not  aUege  that  defendant  ones  them  any 
specific  sum,  nor  do  they  seek  to  recover  a  judgment  Their  petd- 
tiOQ  discloses  no  cause  of  action. 

Bernhardt  Weil  vn.  John  Weil    John  3f.  Sandidge  d  Co.,  Inter-  ■ 
venorg,  241. 
4  In  this  petitory  action  the  evidence  in  support  of  plaintiff^'  title  is 
an  "  aUeged  deed  in  trust,"  which  has  been  lost,  and  of  which  there 
iB  DO  record.    In  Louisiana  this  is  no  title. 
In  a  petitory  action  the  plaintiff  must  recover  entirely  upon  the 
strength  of  his  own  title,  and  not  upon  the  wealmesB  of  hia  odvw- 
sary's. 

Martelie  E.  Marsh  and  Husband  vs.  Julivs  Sevin  and  Xouis 
Soniol,  326. 
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ACTION. 

1.  It  has  often  been  decided  by  this  court  that  a  judgment  creditor  is 
not  allowed  by  law  to  disregard  an  actual,  although  a  Iraudnlent 
sale,  and  seize  property  held  under  such  a  title,  but  must  resort  to 
the  revocatory  action  to  have  the  sale  set  aside  by  a  judidal 
decree. 
It  is  only  In  purely  simulated  acts,  whei'e,  through  deeds  of  transter 
purely  fictitious,  having  only  the  Bemblance  of  title,  parties  seek  to 
screen  property  from  seizure,  under  the  pretense  of  sales,  that  cred- 
itors may  seize  directly,  disregarding  mere  paper  titles  utterly  void. 
Urban  Tkeurer  vs.  McGibbon,  Allyn  itDuboU  el  al,  29. 
%  One  Perault,  claiming  to  be  a  creditor  of  the  deceased,  took  a  rule 
In  the  Second  I>istrict  Court  of  New  Orleans  upon  the  executrix  to 
show  cause  why  the  mortuary  proceedings,  and  all  subsequent  pro- 
ceedings in  the  succession,  should  not  be  transferred  to  the  Second 
Judicial    District  for    the  pariah  ol   Plaquemines,  upon    various 
grounds. 
The  executrix,  in  Umive,  excepted  to  this  mode  of  proceeding,  upon 
the  ground  that  the  object  thereof  is  to  annul  judgments  already 
rendered.    The  exception  was  well  taken ;  this  can  only  be  done  by 
a  direct  action. 

Sirecawion  of  I.  B.  Lee—  On  Rule   to  eacale  Proceedings  and 
Orderg,  2a 

3.  The  record  shows  that  the  plaintiff  was  entitled  to  judgment ;  and 
from  the  allegations  of  the  intervenors  and  appellants  they  are  en- 
titled to  no  relief.  They  do  not  allege  that  defendant  owes  them  any 
specific  sum,  nor  do  they  seek  to  recover  a  judgment.  Their  peti- 
tion discloses  no  cause  of  action. 

Sernhardt  Weil  vn.  John  Weil    John  3f.  Sandidge  Jb  Co.,  Inter-  ■ 
venors,  241. 

4.  In  this  petitory  action  the  evidence  In  support  of  plaintifGs'  title  is 
an  "  alleged  deed  In  trust,"  which  has  been  lost,  and  of  which  there 
is  no  record.    In  Louisiana  this  Is  no  title. 

In  a  petitory  action  the  plaiotUT  must  recover  entirely  upon  the 
strength  of  hia  own  title,  and  not  upon  the  weakness  of  his  adver- 
sary's. 

Jfanelte  £.  Marsh  and  Husband  vs.  Juliiia  Sevin  and  Louis 
Amurf,  826. 
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ACTION— Continued. 
5.  This  is  a  suit  against  tbe  princip&l  and  surety  on  an  appeal  bond,  in 
which  plointiCF  claims  damages  ^ainat  both  principal  and  surety  tor 
upward  of  one  thousand  dollars,  the  judgment  as  to  the  surety  to 
be  satisfied  upon  the  payment  of  six  hundred  dollars,  the  amount  of 
the  bond. 

There  is  not  in  this  case  an  improper  cumulation  of  distinct  cauBCS  ot 
action  against  different  defendants.  The  cause  of  action  as  against 
the  original  defendantis  the  damage  suffered  by  plaintiff  by  reason  ot 
her  being  deprived  of  her  property.  As  against  the  other  defend- 
ant, the  cause  ot  action  is  the  bond  which  was  given  to  respond  tf> 
the  value  taxed  in  said  bond,  ot  the  property  of  which  she  had  been 
deprived  tho  use. 

There  Is  no  force  in  the  defendants'  plea  that  plaintiff  having  obtained 
a  writ  of  distringas,  about  the  propriety  ot  which  a  dispute  is  sUll 
pending,  can  not  proceed  in  an  action  for  damnges  and  on  the  appeal 
bond;  that  one  of  two  remedies  was  aubje^t  to  her  choice,  but  that 
she  can  not  avail  herself  of  both.  Judgment  was  given  against  the 
original  defendant  for  illegal  detention  of  property.  Said  judgment, 
to  effect  the  suspension  ot  which  the  bond  was  given,  was  affirmed. 
Execution  issued  thereon,  and  the  sheriff  returned  the  writ  unsatJs- 
fled.    The  surety's  liability  then  attached. 

It  is  contended  that  the  value  of  the  property  is  not  established,  and 
therefore  that  the  action  must  fail.  But  the  value  of  the  property 
was  fixed  in  the  bond,  and  this  is  sufficient 

Mary  E.  Pradat,  Widow  A.  W.  Norcross,  rs.  Margaret  C.  Legare 
and  John  C.  Legare,  837. 
(i.  An  action  can  only  be  brought  by  one  having  a  real  and  actual  inter- 
est which  he  pursues,  but  as  soon  as  that  interest  arises  ho  may 
bring  his  action. 

The  defendants'  counsel  in  this  case  properly  say  that  plaiutifb  come 
into  court  suing  and  appearing  for  the  benefit  ot  whom  it  may  con- 
cern; they  do  not  allege  that  defendants  have  caused  them  damage, 
but  allege  at  the  same  time  that  they  have  sued  their  condgnees. 
Smith  &  ItfcKenna,  tor  the  value  ot  the  soap  shipped  to  them.  It 
Smith  &  Mc£enna  are  liable  tor  the  full  value  ot  the  soap,  notwith- 
standing the  damage,  then  the  loss  resulting  from  such  damage 
must  tall  upon  Smith  &  McKenna,  and  plaintiffs,  by  their  own  alle- 
gations having  no  interest  in  it,  have  no  right  of  action  for  its 
recovery. 

Leberman  &  Co,  vs.  2feu>  Orleans,  Florida,  and  Sivana  Stetan- 
ekip  Gmipany  et  al,  412. 
7.  Nothing  In  the  record  shows  that  OuiUont  was  authorized  to  insti- 
tute this  action.    The  warrants  sued  upon  were  tnmeterable  by  de- 
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livery.  They  are  in  tlie  nature  o(  a  promissory  note  or  bill  of  ti- 
change,  and  it  bas  been  held  that  the  payee  of  a  note  who  has  in- 
dorsed it  can  not  maintain  any  action  on  it,  even  for  the  use  ol  his 
indoisee. 

A.  F.  OiiVfoiit  for  the  Use  of,  etc.,  t'S.  the  Parish  of  Ascension, 
413, 

8.  This  is  an  action  to  annul  a  sale  and  transfer  of  a  large  and  valuable 
tot  of  goods  ioade,  as  alleged,  by  Constaot  H.  ZliumermaD,  who,  in 
a  condition  of  insolvency,  passed  over  to  the  defendant  said  goods 
and  effects  for  the  purpose  of  fraudulently  giving  him  and  others,  of 
the  insolvent's  creditors,  an  undue  advantage  over  plaintiff  and 
others  to  whom  he  was  also  largely  indebted. 

It  seems  clear  that  the  pl^ntiff  does  not  occupy  a  position  which  en- 
ables her  to  institute  this  action.  Her  own  debt  is  unliquidated. 
The  allied  fraudulent  vendor  and  transferrer,  C.  H.  Zimmerman,  is 
not  made  a  party;  it  is  not  alleged  in  the  petition  that  there  Is  not 
property  enough  of  the  debtor  left  to  pay  the  plaintlfTe  claim, 

Mrs.  P.  Zinnt^nnan  rg.  D.  M.  Fitch,  454 

9.  The  plaintiff,  authorized  by  an  act  of  the  L^alature  to  bring  this 
action,  sues  the  State  of  Iiouisiana  tor  services  alleged  to  have  been 
rendered  by  him  to  the  State  as  an  auctioneer.  But  the  sixth  section 
of  act  No.  81  of  the  acts  of  1872,  referred  to  in  the  plnintifTs  peti- 
tion as  conferring  authority  upon  the  Auditor  and  Treasurer  to  em- 
ploy an  auctioneer  at  the  expense  of  the  State  to  make  sale  of  the 
bonds  in  question,  does  not  confer  such  power;  but,  on  the  contrary, 
specially  directs  that  the  Auditor  and  Treasurer  themselves  shall 
offer  such  bonds  at  public  auction,  from  day  to  diiy,  to  the  highest 
bidder.  The  plaintiff  is  not  an  auctioneer,  nor  is  it  all^^d.  He  has 
shown  no  cause  of  action. 

Charles  T.  Esttiti  vs.  State  of  Lortisiaita,  527. 
10,  The  judge  a  quo  correctly  sustained  the  defendant's  exceptions,  that 
the  plaintiff  has  shown  no  cause  of  action,  and  that,  if  he  has  any 
right  in  the  premises  sold,  he  must  proceed  by  the  hypothecary 
action  against  the  property  and  not  by  rule  against  the  purchaser. 
It  appears  that  the  plaintifTa  mortgage  is  a  judicial  mortgage,  and  if 
the  defendant's  mortgage  was  not  superior  in  rank,  the  plaintiffs 
remedy  was  to  clt^m  the  proceeds  by  third  opposition,  or  subse- 
quently by  the  hypothecary  action.    It  Is  only  when  there  exist 
pnvUegee  or  special  mortf^ages  which  are  preferred  to  the  judgment 
creditor  that  the  purchaser  shall  retain  the  portion  of  the  price 
necessary  to  discharge  s^d  prior  special  morigoges  or  privil^ee. 
0.  P.  Alford  vs.  Manuel  A.  Monl^  et  al,  598. 
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11.  The  present  suits  are  to  recover  the  daniBgee^wliteh  plaintifb  biled 
to  recover  in  a  former  suit,  and  the  demaads  are  renewed  on  the 
ground  that  detendant  ewore  falsely  when  interrogated  on  facts 
and  articles  In  the  former  suits.  There  would  be  no  end  to  litiga- 
tion It  such  suite  were  count«iaQced.  The  petitions  show  no  cause 
of  action. 

A.  L.  Ov»man  vs.  Mrs.  Zulm^  E.  HeareeyXand  SiKbattd;  and- 
2o6  A.  Qusmati,  Wife  of  Qeorge  Oarig,  v«.  the  Same.  Con- 
solidaied,  709. 

12.  The  judge  a  quo  evidently  erred  In  diemlssing,  as  showing  no  cause 
of  action,  the  intervention  and  third  opposition  la  which  the  int«r- 
venor  alleged  she  had  the  first  mortgage  on  the'property  seized  by 
pltuntLf^  praying  that  her  mortgage-debt  be  reccgnized,  and  that 
the  same  be  paid  by  preference  out  of  the  proceeds  of  t^e  sale,  and 
that  the  sheriff  be  directed  to  retain  the  proccedsfof  the  sale  sub- 
ject to  the  further  order  of  the  court    The  coselmust  i>o  remanded. 

Mutxiol  Nalional  Batik  of  New  Orleans  vs.  A.  Miltenberger  &  Co. 
et  a(.,  721. 
18.  The  plointifTs  have  authority  to  prosecute  this  suiL    They  sue  in 
behalf  of  the  schools  and  the  inhabitants  of  the  parish,  and  derive 
their  authority  from  act  No.  121  of  1861. 

This  is  an  ordinary  action  to  dissolve  a  sale  and  reoover  rents,  and  de- 
fendants are  duly  cited.  The  portion  of  the  petition  in  the  nattire 
of  a  rule  to  show  cause  was  not  acted  on. 

There  is  a  cause  of  action  fully  set  out.  The  demand  to  dissolve  is 
one  well  known  to  our  bar. 

This  is  not  an  action  of  rescission,  and  is  not  in  the  cases  provided  tor 
as  contemplated  by  the  article  1912  R.  C.  C. 

The  action  for  a  dissolution,  when  a  suit  is  necessary  to  enforce  the 
resolutory  condition,  is  a  putting  in  mora,  as  it  may  be  met  by  pay- 
ing the  price,  and  tho  judge  may  even  grant  a  delay  for  such  a  pur- 
pose. 

When  the  purchaser  fails  to  comply  with  his  engagements,  the  resolu- 
tory condition  implied  in  all  commutation  contracts  takes  effect,  and 
the  seller  has  the  right  t^  sue  for  a  dissolution  of  the  sale. 

The  defense  that,  because  the  notes  given  as  evidence  of  the  price  are 
prescribed,  tho  action  to  dissolve  Is  also  prescribed,  can  not  be  con- 
sidered as  well  founded. 

The  resolutory  action  is  prescribe^  only  by  ten  years,  and  the  prescrip- 
tion of  notes  given  as  evidence  of  the  price  does  not  affect  that  right 
of  action,  the  right  to  dissolve  not^  being  an  accessory  to  but  differ- 
ent from  the  right  to  enforce  .the  payment  of  the  price,  having  tts 
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oiiglu  in  tbe  failure  to  pay  the  price,  Bad  resting  on  the  prindi^le  pt 
justice  that  ttie  vendee  sliould  not  retain  both  the  thing  and  tbe 
price. 
A  restitution  in  integrum  must  be  made.  The  vendor  returna  the  por- 
tion of  the  price  paid,  with  interest  from  the  date  of  payment,  anS 
the  vendee  returns  the  thiog  with  its  revenues. 
The  judge  a  quo  properly  allowed  compensation  for  ImprovemeDtBto 
of&et  rents  pro  tanlo,  but  erred  In  allowing  interest  on  the  rents,  as 
H  was  not  asked  for.  Ab  coDsiderable  time  has  elapsed  since  the  de- 
lay up  to  which  the  judge  a  quo  allowed  rent,  this  court  will  give  tke 
rent  up  to  the  date  of  delivery  of  the  property. 

School  DlrecUirit,  eU:,,  vs.  R.  K.  Andemon,  Ainanintrator,  ei  oL, 
739. 
See  Dakaoes,  No.  1 — iYan^is  Gonthier  vs.  New  Orleans,  Jaclaon, 

and  Great  Northern  Sailroad  Co.,  67. 
Bee  Adkinistbatok,  No.  1 — Ford  vs.  Kitlredge,  113. 
Sex  Lease,  Na  8,  State  vs.  Taylor,  460. 
Seb  BoNiM  (Release) — Bee  &  Co.  vs.  Carlin  &  Leslie,  6i8. 
See  Corporation,  No,  5 — New  Orleans  Sank  va.  Wells  et  td.,  788. 

ADMINISTBATOB.  . 

1.  The  defendant  pleads  that  pluintifTs  claim  has  not  been  recognized, 
by  any  court,  and  that  individual  creditors  can  not  sue  a  diacharged 
administrator  to  render  him  liable  on  his  bond,  at  least  not  until  tre 
has  rendered  an  account.  This  court  can  not  indorse  these  views  of 
the  law.  No  one  can  take  advantage  of  his  own  laches  or  tort;  It  1*. 
this  neglect  or  dereliction  of  duty  which  gives  the  right  of  a  per- 
sonal  action  against  the  administrator. 

Mrs.  Anne  Ford  vs.  Mrs.  Anne  Kitlredge,  113L 

2.  The  administrator  excepted  to  the  rule  on  him  to  show  cause  whj 
he  should  not  be  dismissed  for  not  filing  a  full  account  as  ordered, 
by  the  court,  and  averred  that  the  action  for  removal  must  be  instt- 
tuted  by  petition  and  citation  as  required  by  law.  The  court  betcov- 
overruled  the  exception  and  dismissed  the  administrator  on  the 
second  day  after  the  rule  was  taken. 

This  was  irr^ular,  and  in  violation  of  articles  1017  and  1018  of  the 
Code  of  Practice.  The  account  of  the  administrator,  if  not  full  and. 
accurate,  should  have  been  opposed  and  overruled  In  tbe  U8u(d> 
manner.  If  there  was  a  cause  for  tbe  removal  of  the  administra- 
tor, it  should  have  been  effected  in  the  form  prescribed  by  law. 

Succession  of  Meredith  Caihoun,  323. 

3.  Labit,  being  appointed  public  administrator  of  the  succession  of 
Cabrol,  caused,  through  judicial  proceedings,  the  dative  teetamen-- 
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tsty  executor  ot  Coibrol  to  be  removed,  and  was  appoiDted  Id  bis 
place  in  virtue  ot  liis  otBoe.  SabeequenUy,  Wise  was  ai^K^Dted 
public  admiufstrator  Id  lieu  of  Lablt,  and  applied  to  t>e  recognized 
administrator,  vire  Labit,  lu  virtue  ot  bis  office  ot  public  adminis- 
trator, and  the  court  granted  hia  demand.  There  was  no  error  mi 
■  the  part  of  the  judge  a  quo.  It  was  by  virtue  of  his  office  of  public 
administrator  that  Labit  had  the  appointment  of  dative  execotor  ot 
tiie  estate,  and  when  he  was  removed  from  the  otOce  tiis  successor 
.  was  properly  appointed  dative  executor  of  the  succesdon. 

Siuxeaaion  of  Pierre  CabroJ,  602. 
-f.  A  case  is  here  presented  which  makes  it  the  duty  of  this  court  to 
enforce  the  law  in  relation  to  the  obligations  and  liabilities' of  ad- 
ministratore.  It  ia  eesentlat  to  the  rigbta  of  all  persona  interested 
In  successions,  whether  heirs  or  creditors,  that  the  weighty  and  re- 
sponsible dutiefl  ot  administrators  should  be,  as  the  law  emphati- 
cally demands,  well  and  faithfully  performed.  They  are  expected 
and  intended  to  be  t^thful  agents,  r^^rdicg  strictly  what  the  law 
requires  of  them  and  conforming  in  all  their  proceedings  to  its  pro- 
vlsiona,  not  spe-^lators  and  spoliators  looking  to  their  own  ag- 
igrandizement,  reckless  ot  the  Injury  and  ruin  of  those  whose 
Interests  they  have  under  their  control.  A  sufficient  showing  bas 
been  made  in  b^alf  ot  the  platotlff  In  this  case  to  grant  the  prayer 
'  ot  her  peUUon  tor  the  removal  ot  the  administrator. 

Jfarv  TravSx,  Tutrix,  Individually,  vs.  W.  T.  Ineley,  Jdministra- 

tor,  78*. 

■%.  This  suit  was  instituted  In  the  probate  court  of  Bienville  parish  to 

have  the  admloistrator  of  a  succession  removed  from  his  trust,  if 

he  failed  to  give  new  security.    An  exception  to  the  Jurisdiction  of 

the  court  ralione  peraonts  and  raHone  maierice  was  sustained.    It 

was  on  error.  It  la  manifest  that  the  probate  court  which  appointed 

.       '  the  administrator  could  alone  remove  him,  and  that  the  present  suit 

Is  purely  probate  in  Its  character. 

D.  H.  Shei^ard  V8.  L.  G.  Barron,  Adminiatrator,  799. 
6.  The  causes  allied  are  not  grounds  for  the  removal  of  an  adminia- 
trator.   If  the  administrator  is  derelict  In  hie  duty  in  filing  an  ac- 
count, he  may  be  ordered  to  do  so,  and  If  he  dlBol>ey  the  order  of 
:  '       the  court,  the  creditor  may  demand  his  removal. 
'  It  the  administrator's  bondsman  becomes  insolvent,  the  creditor  may 
'  require  other  surety  to  be  given,  and  If  the  adminiatrator  fail  to 
comply  viXh  the  order  ot  the  court,  that  will  constitute  a  cause  for 
removal    But  nothing  ot  the  kind  appears  In  this  case. 

SuccesiAon  of  Jephtiiah  H,  Head.    Aj^lUia&on  to  compel  the  Jd- 
ministrator  to  render  Account,  and  to  remove  Him,  600. 


ADHINISTBATOB— Continued. 

7.  The  coetB  lor  which  aq  appellant  moat  give  bond  to  secure  a  dsvol- 
attve  appeal,  are  the  coats  of  both  the  inferior  ooiut  and  thos^  of 
^peal. 

Jtf.  OilUa  vs.  B.  E.  Carter  etaL    J.  Byrne  el  al,  Intervenora,  805. 

8.  The  motion  filed  on  the  trial  of  this  suit  to  dismiss  the  opposition 
on  the  ground  that  the  account  of  the  public  administrator  bad  be^i 
homologated,  and  the  opposition  had  been  dismissed,  can  not  be 
mtdnt^ned.  It  is  sufBctent  to  say  that  the  judgment  dismissing 
the  opposition  and  homologating  the  account  was  appealed  from, 
and  reversed  by  this  court 

As  to  the  other  point,  that  the  term  of  the  oCBce  of  the  public  admin- 
istrator had  expired,  it  Is  equally  untenable.  It  is  repugnant  t? 
reason  and  to  Justice  to  suppose,  that  one  who  admiDistere  a  sue- 
ceeslon  by  vlrtne  of  bis  office  of  public  administrator,  can  escape 
responsibility  for  his  maladminiBtration,  because  he  no  longer  holds 
the  office  of  public  administrator;  and  whether  or  not  his  succeesor 
in  the  office  of  public  admlulstrator  should  have  been  a  party  to 
this  suit,  as  prayed  for  by  opponent,  it  Is  clear  that  Vaughn,  the 
former  administrator,  was  before  the  court  for  all  the  purposes  of 
this  suit 

The  judge  a  quo  erred  in  permitting  the  filing  of  an  answer  to  the  op- 
position by  another  creditor,  and  after  the  caae  had  been  fixed  for 
tri^  Beplicatlons  are  not  allowed  in  pleading  in  this  State.  The 
apposition  is  In  the  nature  of  an  answer,  and  no  answer  to  that 
should  have  been  allowed,  much  less  by  another  creditor,  and  aft^r 
the  case  had  been  fixed  for  trial. 

Succession  of  E.  P.  Overby.  Final  AccowU  of  Public  Adninis- 
trator.  Opposition  of  E.  D.  Duckworth,  820. 
9.  The  object  of  this  action  is  to  make  Smith  accept  or  renounce  the 
succession  of  his  daughter.  It  appears  that  before  citation  was 
served  on  him,  he  had  caused  ah  Inventory  to  be  taken  and  had 
qiiatified  as  administrator  of  the  succession  of  his  daughter.  Hence 
the  object  of  this  suit  was  attained.  The  fact  that  after  inventory 
was  taken.  Smith  attended  to  the  store  of  the  deceased  before  qual- 
Ifyiug  as  administrator,  did  not  affect  the  issues  presented  by  plain- 
tiff in  his  petition.  The  defendant  had  applied  for  appointment  as 
administrator  upon  giving  bond.  He  was  appointed,  and  he  has 
Bocepted  the  succession  with  benefit  of  Inventory.  Whether  or  not 
be  has  done  acts  which  make  him  individually  liable  for  the  debts  of 
the  succession,  is  a  question  for  another  proceeding. 

E.  H.  Cole',  Adrmmatraiar,  vt.  Heirs  of  Sarah  J.  Beddich,  843. 
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Sek  SnodSBiON,  No.  10— Succession  qf^ndCT-SOR.    On  Rule  for  Sate^ 

of  Pr<y>erly,  886. 
See  Succebsioh,  No.  li— Succession  of  Plantei'lgnea,  B62. 
See  Pabtnesship  No.  3 — Quilbeau  vs.  Melantpn,  627. 
See  Fbactice,  No.  13 — Terirov.  vf.  Comeau.,  633. 
See  SrccEseiON,  No.  18 — Succeseion  of  Fontelieu,  638. 
See  Appeal,  Na  Zb— Anderson,  Administralor,  vs.  Smith,  Jdmin- 

iatrator,  619. 
See  Soocession,  No.  il—Margan  vs.  Locke,  80S. 

AGENT  AND  PRINCIPAI. 

1.  On  the  thirty-flrat  or  January,  1870,  the  plaiotiff  received  from  Bruce, 
Simpson  &  Co.,  merchaDta  of  Liverpool,  a  telegraphic  dispatch  offer- 
ing tor  sale  five  hundred  bales  of  good  middling  cotton  at  a  certain 
price  per  pound,  and  ofTerlng  to  hold  the  same  if  covered  by  a 
proper  margin.  The  plaintlfT  thereupon  ccDimuDicated  tbe  dispatch 
to  several  parties,  to  nit:  W.  A.  Johnson,  Hugh  Allison  &,  Co.,  K  L. 
Adams  &  Son,  and  Jj.  N.  Lane,  who  severally  agreed  to  take  each 
one-fourth  of  tbo  cotton,  and  each  deposited  in  the  hands  of  the 
plaiutUT  a  margin  of  ten  dollars  per  bale  on  his  share.  Plaintiff 
promptly  notlSed  Bruce,  Simpson  &  Co.  of  the  acceptance  of  their 
offer,  and  remitted  to  them  the  several  sums  put  up  by  the  defend- 
ants as  margins.  The  order  ^ras  filled  in  oocordance  with  the  agree- 
ment, and  the  cotton  was  held  by  Bruce,  Simpson  &,  Co.  in  the  name 
of  the  plaintiff.  In  March,  1870,  Lane  ordered  his  share  of  the  cot- 
ton to  be  sold,  which  was  done,  resulting  in  o,  less  which  he  paid  to 
plaintlfT. 

The  defendants  continued  to  hold  their  cotton  until  July,  1870,  when, 
the  price  of  the  article  having  declined  to  a  point  which  rendered 
the  original  margin  an  insulBcient  security,  Bruce,  Simpson  &  Co. 
telegraphed  tbe  plaintiff  for  additional  margin.  This  demand  was 
communicated  to  defendants,  who  refused  to  comply,  whereupon 
Bruce,  Simpson  &  Co.  sold,  also  at  a  loss,  which  plaintJff  paid  for, 
and  for  the  loss  he  sues  the  defendants,  eaoh  for  a  spectfled  sum, 
with  interest  at  eight  per  cent  from  the  fourteenth  of  November, 
1870. 

The  attitude  In  which  the  plaintiff  stood  in  this  transaction  seems  to 
have  been  that  of  Uie  common  agent  of  two  principals,  foreign  as 
regards  each  other.  He  Is  therefore  responsible  to  each  In  his  capa- 
city as  agent. 

There  were  none  of  the  elements  of  partnership  between  the  several 
parties  who  bought  the  five  hundred  bales  of  cotton.  It  was  not  a 
joint  adventure  b^ween  the  parties,  as  the  evidence  shows.    Ea*^ 
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party  oould  dispose  of  his  share  without  conaultiDg  the  otherB. 
Each  coDtracted  for  himself,  and  intended  in  no  manner  to  be  bound 
for  more  than  his  share,  which  he  might  sell  at  vlll  without  affecting 
the  rights  of  the  other  parties  or  being  controlled  by  them. 
The  defense,  on  the  whole,  has  no  force,  and  the  Judgment  of  the  court 
a  qua  agtdnat  defendants  is  afBrmed,  with  a  modification  in  the  rate 
of  interest  allowed,  which  must  be  reduced  from  eight  per  cent  to 
Ave  per  cent.  A.  Bonier  va.  W.  A.  Johnson  et  oL,  9. 

3.  The  detendontfi,  being  only  trustees  or  agents  for  the  persons  own- 
ing the  steamer  Katie,  are  not  in  a  position  to  stand  In  judgment  for 
the  owners  of  the  boat.  If  there  has  been  a  dereliction  of  duty  on 
the  part  of  the  trustees,  the  plaintiff,  it  would  seem,  occupies  the 
rattibr  anomalous  attitude  of  suing  otheis  for  a  n^lect  of  duty  for 
which  he  is  equally  culpable  himself  us  co-agent  or  trustee, 

Temjiie  S.  Coons  vs.  John  W.  Cannon  et  al,  13. 
■3.  The  plaintiff  sues  on  a  draft  drawn  by  H.  H.  Bein  in  New  Orleaos, 
on  the  defendants,  alleging  that  the  said  Bein  was  the  agent  of  de- 
fendants to  purchase  cotton  in  Camden,  Arliansas,  ship  It  to  them 
and  draw  on  them  for  the  purchase  price,  and  that  said  draft  was 
drawn  in  the  course  of  such  operations,  as  many  others  bad  been 
which  were  duly  honored,  but  payment  of  this  was  refused. 
The  draft  in  suit  is  not  shown  to  have  been  drawn  on  any  shipment  of 
cotton,  or  accompanied  by  any  bill  of  lading,  which  were  the  con- 
ditions upon  which  drafts  were  to  be  drawn  and  honored. 
The  plaintiff  has  failed  to  show  any  authority  in  Bein  to  draw  this 
draft,  wUch  was  drawn  In  New  Orleans,  and  not  from  the  point 
where  the  transactions  had  previously  been  conducted. 

C.  E.  PUillips  vs.  B\akenK»-e  Brothers  &  Co.,  88. 

4.  This  is  a  suit  against  defendant  for  the  value  of  cort^n  mules,  which 
her  husband  la  alleged  to  have  bought  on  her  behalf  and  as  her 
authorized  agout.  As  the  mules  wore  delivered  on  her  plantation, 
some  seven  of  which  were  sefn  there  just  before  the  institution  of 
this  suit,  and  as  the  testimony  is  not  contradicted  that  the  mules* 
were  bought  for  defendant's  plantation,  and  as  the  authority  of  her 
husband  to  contract  for  her  is  established,  she  must  be  held  to  per- 
form the  obligations  assumed  for  her  by  her  agent 

8.  W.  Davis  vs.  Mrs.  2f.  P.  Williams,  298, 

5.  The  principle,  often  decided,  ttiat  one  for  whom  a  contract  is  made 
is  presumed  to  have  ratified  it  unless  he  repudiates  it,  applies  to  prin- 
cipals—to  the  parties  to  be  bound  ;  but  it  ca^  have  no  application  to 
Joint  agents  as  to  the  ratification  of  the  separate  act  of  one  by  the 
other.  It  is  their  acts  and  not  their  non-action  which  can  bind  'their 
principals.  Penn  vs.  Evans,  576, 
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6.  If  fdaiiiUff  acquired  the  notes  sued  upon  la  pledge  for  his  (Uents. 
the  creditors  of  Penn,  to  whose  order  they  nov  diawa  wxl  b;  vbom 
they  were  Indorsed,  he  did  so  with  the  full  knowledge  of  the  defect- 
ive title  which  the  defendant,  the  drawer  of  the  notes,  reoeived  to  the 
land,  in  consideration  of  whldi  the  notes  were  given  ;  and  his  knowl- 
edge w«e  the  knowledge  of  his  clients.  Failure  of  consideratloii, 
which  ia  pleaded,  Ib  olearly  shown. 
There  is  no  dem&nd  in  recoilventlon  in  the  pleadings;  althou^  iirged 
In  oounsel's  brief,  for  the  cash  part  of  the  price  of  the  land  paid  by 
defendant  to  Penn.  Besides,  Penn  has  not  been  cited.  If  the  plain- 
tiff has  authority  from  Penn  to  sue  on  the  notes,  that  does  not  give 
falm  authority  to  represent  Penn  In  the  demand  to  recover  the  cssb 
part  of  the  price  of  the  land  which  was  paid  to  Penn  at  the  time  of 
the  sale.       A.  C.  Dumartrait,  Use  of,  etc.,  v».  Wm.  P.  Kemper,  &0. 

7.'  The  cashier  of  a  bank  draws  a  note  to  the  order  of  A,  who  disoonnls 
the  note  at  the  bank  and  deposits  the  proceeds  of  It  there.  A  Is  a 
regular  customer  of  the  bank,  and  the  csshler  is  his  attorney  in  fact, 
authorized  to  transact  all  bis  bank  business.  The  note  falls  due  and 
is  not  paid.  No  protest  of  the  note  Is  made.  Tlie  cashier  instructs 
tiiat  the  amount  of  the  note  bo  charged  to  A's  account,  which  is 
done.  A  protests  against  It,  but  only  to  the  cashier,  to  no  other  offi- 
cer of  tiM-baak.  A'e  account  after  that  is  balanced  several  times 
with  the  amount  of  the  note  always  standing  against  him, .and  he 
makes  no  objection  to  it.  After  considerable  delay  he  sues  thebank 
for  the  amount  of  the  note. 
Beid — That  he  can  not  recover ;  that  the  amount  of  the  note  was 
<diarged  to  him  by  order  of  his  authorized  agent,  and  by  failing  to 
object  to  It  when  his  account  was  so  ofteu  balanced  he  acquiesced  in 
the  Instructions  given  by  his  agent,  the  cashier. 

Wlliiani  Bogel  vs.  TeuUmia  National  Bank,  953. 
Sex  Pbotest  akd  Notice,  No.  1 — Xedey  vs.  Airey  <£  Co.,  123. 
See  Kvidonce,  No.  S— Barrow  ■£  ^y>e  vs.  Brovm,  tS9. 

APPEAL. 
1.  The  limitation  for  taking  an  appeal  fixed  in  article  593  of  the  Code 

of  Practice  Is  in  the  nature  of  a  presoriplion. 
If  plaintiff  and  appellee,  who  Is  neither  a  minor  nor  an  absentee.  Is 
permitted  to  file  In  this  court,  as  ho  wishes  to  do,  the  transcript  of 
thie  case  and  the  prayer  for  an  amendment  of  the  Judgment  of  the 
court  below,  one  year  and  eight  mqnths  after  the  appellant  has 
abandoned  her  appeal,  it  would  in  effect  be  an  appeal  brought  to 
this  court  to  obtain  a  revision  of  the  judgment,  not  withstanding  the 
poBiUve  language  of  article  593  of  the  Code  of  Practice. 
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ArUde  692,  allowing  on  appti]e«  to  join  in  the  appeal  and  virtually  to 
becomfi  an  appellant,  must  be  oonetrued  wltb  reference  to  artJole  69^ 
which  succeeds  ft,  and  which  declares  that  except  in  regard  to  minor* 
and  abaenteea  do  appeal  will  lie  after  one  year  from  the  time  a  judg< 
meat  is  rendered.    This  view  of  the  law  la  o(Hiflrmed  by  artlole  5M. 

The  appellee  therefore  can  not  obtain  from  this  court  tbe  desired  r»- 
Uet.  Ko  revision  of  the  judgment  can  now  be  had  in  his  behalf,  b^ 
cauee  the  transcript  was  filed  too  late. 

City  of  ^(fu)  Orleans  vh.  Mrs.  C.  Adama,  lH. 

2.  Tbe  motion  to  dlemlas  the  appeal  must  prevail,  because  tbe  matter 
in  controversy  Is  the  ownership  of  the  groceries  seized,  and  the  valM 
thereof  la  tar  below  the  jurisdiction  of  tble  court.  The  demand  fo« 
five  hundred  dollars  damages  was  evidently  made  to  give  this  oooiti 
a  jurisdlcdin  it  did  not  otherwise  have. 

Alexia  Sibel  vs.  J.  Contrerwt  el  aL,  1ft. 

3.  A  judgment  not  signed  can  not  be  appealed  from,  and  the  appeal 
must  be  dismissed. 

Cliarltii  L.  Frantt  va.  E.  Waggaman,  Sheriff,  el  oL,  28. 

k  A  derk  of  the  district  and  parish  Courts  has  no  sufSdent  int«rert 
to  appeal  from  a  mandamus  compelling  him  to  deliver  to  the  sheriff 
of  the  parish  all  proceBflea  of  said  courts  for  service  as  required  by 
law.    The  appeal  must  be  dismissed. 

State  of  Louiaiana  ex  rel.  JT.  Burton  vx.  D.  Jackaon,  28.   .  t 

6.  There  Is  a  want  of  diligence  on  tbe  part  of  the  plaintiff  and  app^d- 
lant.and thefaituretoflleacomplete  and  duly-certified  transcript 
of  appeal  within  a  proper  time  is  imputable  to  her.  Tbe  record  In 
Ita  present  imperfect  condition  was  not  returned  to  this  court  untQ  i 
several  weeks  after  the  return-day  of  the  certiorari,  and  no  etfocti 
seems  to  have  been  made  to  obtain  an  extension  of  time  for  Its  le- 

.  CaromlcM  Canal  and  Navtgaktm 
Company,  41.  , 

6.  Where  an  appeal  was  made  returnable  on  the  first  Uonday  of  Maj^ 
1876,  and  on  motion  of  the  appellant  in  this  court  the  return-day  was  . 
extended  to  the  first  Monday  of  June,  it  was  too  late  to  file  the  tran- 
script on  the  first  of  November  following. 

Mrs.  Ann  Maria  Heller  vh.  Loclite  £  (brden  el  al,  4EL 

7.  Under  the  provisions  of  tbe  constitution,  article  seventy-tour,  an  ap- 
peal in  criminal  cases  lies  only  when  the  punishment  ot  death, 
or  imprisonment  at  hard  tabor,  or  a  fine  exceeding  three  hun- 
dred dollars,  la  actually  imposed.  No  penalty  haviug  been  imposed 
in  this  case,  the  appeal  must  be  dletulssed. 

State  of  LouMana  vs.  J.  W.  CdUum,  19. 
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8.  The  dork  certlfles  that  the  present  record  contaiiiB  a  full,  complete, 
and  correct  tmnecript  of  the  record,  Including  all  proceedings  and 
jlocuments  filed,  testimony  and  evidence  adduced  on  the  trial  of  the 
cause,  etc.,  and  there  ie  no  suggestion  of  a  diminution  of  the  record 
attributable  to  the  appellant.  This  is  all  that  this  court  caa  luqalre 
Into.    The  motion  to  dismiss  Is  refused. 

State  ear  rei  Eager,  Ellertnan  &  Co.  vs.  Clititan,  Auditor,  51 
'It  was  within  the  discretion  of  the  judge  a  quo  to  extend  the  return- 
day  to  the  first  Monday  of  February,  the  next  return-day  fixed  by 
''  law,  if  he  deemed  the  time  too  short  tor  completing  the  transcript 
of  appeal,  or  that  it  was  impracticable  from  other  causes  to  g«t  the 
appeal  up  by  the  nest  return-day  after  the  rendition  of  the  order  of 
appeal.  John  M.  Brabazim  vn.  the  City  nf  Neiv  Orleans,  64. 

to.  The  Judgment  appealed  from  is  against  the  parish  of  Plaquemines, 
cited  through  the  president  of  the  police  jury.  The  appH<«tlon  for 
the  appeal  was  made  through  the  attorney  representing  the  parish. 
In  the  name  of  the  president  of  the  police  jury,  and  the  ordi^r  of  ap- 
peal was  accordingly  granted,  and  the  appeal-bond  was  fileti  The 
condition  of  the  bond  recites  that  the  above-bound  parish  of  Plaqoe- 
mines,  through  the  president  of  the  police  jury  thereof,  shall  proee- 
,  cute  this  said  appeal,  and  shall  satisfy  whatever  judgment  may  be 
rendered  against  said  parish,  etc.    This  is  sufficient 

Louis  Mathe  vs.  Fm'ish  of  Fiaiiuemines,'n. 
i}..  The  motion  to  dismiss  this  appeal  on  the  ground  that  there  is  no 
legal  order  of  appeal,  the  judge  not  having  signed  the  order,  has  no 
force.    The  appeal  was  taken  by  motion  in  open  court,  and  the  order 
rendered  and  entered  on  the  minutes  did  not  require  the  signature  of 
the  judge  to  give  it  validity.      Amme  Thtriot  vh.  P.  K  Mirhel,  lOT. 
l2.  This  is  an  appeal  from  the  refusal  to  grant  an  injunction.  Defendant 
has  also  joined  in  the  appeal,  praying  for  damages.      As  there  has 
been  no  injunction  granted,  the  defendant  has  no  rigfattothetwMity 
per  cent  damages  which  he  claims  in  bis  answer  to  the  appeoL 
,  As  the  appeal  is  merely  from  an  interlocutory  order  refusing  to  grant 
an  Injunction  att^r  hearing  tho  rule  nini,  the  appellee  has  no  right  to 
ten.per  cent  damages  tor  a  frivolous  appeal. 

Raddph  Beer  vt.  Oeorge  Dirmeyvr,  136, 
18.  The  motion  to  dismiss  tho  appeal  must  be  denied,  on  Uie  gronnd 
that,  under  the  written  agreement  of  the  parties  in  tho  record,  tbe 
Inquiry  being  limited  to  a  simple  question  of  law,  it  la  immaterial 
whether  or  not  the  clerk  has  certified  that  the  transcript  contains 
all  the  evidcDce  adduced;  and,  besides,  the  insufficiency  of  the 
clerk's  certificate  ie  attributable  to  him,  and  not  to  the  appellants. 
Siwesitiot)  of  .Vnry  Sciiuniberg,  187, 
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14.  The  motion  to  dismiaB  thia  appeal  must  prevail.  It  was  made  re- 
tiiniable  od  the  third  Monday,  seveoteenth  day  of  January,  ]8T6. 
The  delay  ot  three  judicial  days  expired  on  the  twentieth  of  January. 
An  indoreemeut  od  the  record  that  It  waa  filed  on  the  tweuLy-flrat 
was  too  late,  no  exteuBion  having  been  obtained,  or  asked  for. 

NlchoUui  Verret  vs.  JVaiifois  Gaiid'm,  Tutor,  et  al,  138. 

15.  In  the  body  of  the  appeal-bond  the  names  of  the  foursureUes  being 
written,  and  all  of  them  havio^  signed  the  loatrumcnt,  tne  non-ap- 
pearance of  the  name  of  one  of  said  sureties  in  the  oonditloool 
clause  of  the  bond  was  evidently  a  mere  clerical  error  and  is  a  mat- 
ter of  DO  moment. 

F.  DelBondio  (Ad5le  DelBondio,  Tiifrix,)  vs.  Neiv  Orleans  Muiuai 
Insurance  Jsnocialion  et  al,  139. 

16.  The  motiOD  of  defendants  to  dismiss  this  appeal  on  the  ground  that 
the  order  appealed  from  is  an  Interlocutory  one  that  can  not  work 
an  irreparable  injury  must  prevail 

George  F.  Bruit  vn.  Eager,  ERerman  &  Co.,  262. 

17.  The  fault  in  not  fixing  the  return  day  is  not  attributable  to  the  ap- 
pellant It  was  an  error  of  the  judge,  and  the  appeal  can  not  be 
dismissed  od  account  thereof. 

MagdaUnaLaichervs.New  Orleans, Jackson, and  GrealNorlhem 
Bailroad  Company,  320. 

18.  As  the  appeal  was  taken  within  twelve  months  from  the  service  of, 
notice  of  the  Judgment  confirming  a  default  against  the  defendant. 
It  was  Id  time  for  a  devolutive  appeal. 

The'  appeal  bond  was  given  In  favor  of  John  S.  Lanier,  hia  heirs,  eta, 
and  it  appears  from  the  oertiflcate  to  the  transcript  as  well. as  from 
the  documents  filed  and  the  orders  of  court  throughout  the  record 
that  Lanier  was  the  clerk  of  the  court,  although  mention  of  the  tact 
waa  not  made  in  the  bond,  probably  on  account  o(  a  clerical  error  Id 
drawing  that  instrument    The  bond  Is  sufficient. 

Liaac  F.  BUey  rg.  J.  Oicar  Howell,  829. 
IS.  Because  the  certificate  of  the  clerk  does  not  state  that  the  transcript 
contains  all  the  proceedings  had  in  said  suit  in  the  court  below,  U  is 
no  cause  for  dlamlsslDg  the  appeal.  It  is  aot  imputable  to  the  ap- 
pellant, and,  there  being  no  suggestion  ot  any  specific  proceedings 
that  are  omitted,  there  is  no  ground  for  a  continuance  to  supply 
any  defect. 

That  this  appeal  vras  taken  and  is  proi^cuted  against  the  wishes  of 
tbe  alleged  appellant,  as  shown  by  the  affidavit  ot  plaintilTs  coun- 
nd,  can  Dot  be  taken  Into  consideration;  said  afHdavit,  for  the  pur- 
pose for  which  it  Is  offered,  beii^  original  evidence. 

If  tbe  police  jury  were  without  authority  to  issue  tbe  warrants  sued 
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on,  they  were  witbont  authority  to  bind  the  parish  by  oonfeBofDg 
iudgment  for  their  amount. 
In  this  case  the  evidence  doea  not  show  that  the  debts  tor  which  the 
warrants  are  alleged  to  have  issued  were  regularly  created,  and  that 
means  were  provided  for  their  payment  as  required  by  law. 

George  C.  Benham  vs.  Parisli  of  CarroU,  343. 
20.  After  Joining  in  the  appeal  the  defendants  could  not  ask  a  dismissal 
thereof  for  the  Informality  stated. 

John  S.  mchardKon  vs.  E.  M.'Cramer,  Sheriff,  el  al,  357. 
31.  All  orders  and  rulings  of  court  rendered  in  all  contestations  peoidlng 
the  operation  of  the  partition  before  the  notary  toe  Interiocutoiy, 
and  any  party  fei^ling  aggrieved  hag  his  remedy,  and  nuy  be  re- 
lieved when  the  partition  is  presented  for  flaal  homologation;  and 
it  is  from  the  judgment  thus  rendered  that  an  appeal  would  lie,  sub- 
jecting the  whole  proceedings  and  all  interlboutory  orders  to  revi- 
sion by  this  court. 

F.  Slvert  Marionneaux  et  al.  vs.  Siuxemon  of  F.  Norbert  Mar- 


22.  The  Judgment  appealed  from  is  one  rendered  upon  confirmation  of 
a  default  The  Judgment  was  rendered  on  the  twentieth  of  Novem- 
ber, 1871,  and  was  signed  on  the  same  day,  that  being  the  last  day 
«  of  court  Notice  of  Judgment  wag  issued  on  the  first  of  Decemb^ 
following,  and  was  served  on  the  seventh.  Application  for  an  ^peal 
was  made  on  the  tenth  of  December,  three  days  after  the  notice  of 
judgment  was  served.  This  was  within  the  delay  granted  by  the 
law. 

It  is  contended  in  support  of  the  motion  to  dismiss,  that  it  must  be 
governed  by  the  proviw  appended  to  article  576,  Code  of  Practlca 
But  the  whole  of  the  article  relied  on  must  be  taken  together,  and 
from  the  whole  of  the  article  it  is  apparent  that  the  ten  days  com- 
mence to  run  from  the  day  the  judgment  has  been  notified  to  the 
party  cast 

It  is  urged  that  the  article  in  question  should  read,  "  whenever  no  an- 
swer has  been  flted,"  Instoad  of  "  whenever  an  answer  has  been 
filed;"  but  no  reason  can  be  seen  for  obanglng  the  whole  force  of 
the  article. 

The  decision  In  the  case  of  Lazarre  vs.  Snow,  1  B.  p.  60,  is  authority, 
it  Is  true,  for  nupportin^  the  poaition  that  "  the  period  after  the 
lapse  of  which  no  appeal  will  lie  Is  to  be  computed  from  the  day 
when  the  judgment  was  signed,  not  from  that  on  which  It  was  noti- 
fied to  the  party  against  whom  it  was  given,"  It  would  control  the 
court  were  the  law  now  what  It  was  when  that  case  was  decided. 
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Bat  the  law  lias  bean  obaoged.    This  dedsion  was  rendered  in  1841. 
The  statute  oha^gliig  the  law  was  passed  in  1818. 

Bictiard  Fratwia  ve.  Mrs.  Marie  Louiee  Martin,  Widow  of  Bd)«rt 
Jokneon,  et  of.,  403. 

23.  Thisault  was  Instituted  by  a  married  woman  authorized  and  assisted 
by  her  husband.  Citation  of  appeti  was  served  on  her.  This  was 
BufOdent. 

Joseph  Thezan,  one  of  the  defendants,  was  dted  Individually  and  as 
testamentary  executor  and  as  tutor.  This  was  suffldent.  There  la 
no  ground  lor  a  dtomlsaal  of  the  appeal. 

Mre.  Marie  Amelia  Tketan.  Wife  of  E.  Dumas,  et  al  vs.  Joseph 
Thetan,  TenUnnenlary  Executor,  etoL,  442. 

24.  The  adminlatratur  obtained  an  order  to  sell  property  upon  terms  ot 
one  third  cash  and  balanoe  on  one  and  two  years  credit,  whereupon 
the  appellee,  as  holder  of  a  matured  mortgage  note,  by  rule,  caused 
the  terms  to  be  changed  to  cash,  and  from  this  action  of  the  court 
this  appeal  is  taken.    The  motion  to  dismiss  can  not  preyail. 

^e  order  la  one  trom  which  an  appeal  may  bo  taken.  It  Is  reasona- 
ble to  infer  that  injury  of  an  Irreparable  character  may  result  in 
the  depreciation  consequent  upon  a  sale  for  cash  Instead  ot  on  terms 
ot  credit 

Succession  of  Eugene  Backer.     On  Rule  to  set  aside  Order  of 
Sale,  US. 

25.  Under  the  settled  jurispniden'ce  of  the  State  the  motion  to  dismiss 
the  appeal  can  not  prevail.  There  was  in  this  instance,  no  aban- 
donment ot  the  appeal,  as  that  granted  under  the  first  order  was 
never  perfected. 

Barrow  &  Pnpe  vs.  Florence  A.  Brmcn,  Adminletrairix,  459. 

26.  The  appeal  referred  to  in  artide  3130  of  the  Revised  Code  is  an  ap- 
peal from  the  Judgment  or  decision  of  arbitrators  to  the  court  of 
original  jurisdiction.  It  has  no  application  to  the  appellate  jurisdic- 
tion ot  this  court.  The  artide  cited  in  nomannermodifles  the  juris- 
diction ot  this  court  as  fixed  In  article  seventy-four  ot  the  constitu- 
tion and  also  in  the  Code  of  Practice. 

*  The  case  at  bar  ta  a  suit  brought  by  plaintiff  on  a  contract  and  the 
award  of  arbitrators  thereon.  The  court  below  has  decided  that  the 
deciBloQ  was  properly  made,  and  that  the  defendant  should  pay  the 
amount  awarded  and  also  the  further  sum  of  ten  thousand  dollars, 
liquidated  damages,  for  failing  to  comply  with  the  arbitration  within 
the  time  stipulated.  Whether  an  amount  has  been  properly  awarded 
and  whether  defendant  is  guilty  of  non-compliance  with  the  award, 
and  incurred  the  penalty  stipulated,  are  questions  passed  on  in  the 
court  a  qua,  and  there  Is  no  law  forbidding  the  review  by  this  court 
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ot  the  judgment  of  eatd  court  Defendant,  who  oomplains  tbat  he 
la  aggrieved,  has  tte  conatitutlonal  right  of  appeal,  however  Indif- 
ferent hia  defense  may  be  on  the  merits.  The  moticm  to  dismiaa 
can  not  prevail.  Randall  Hunt  vs.  James  K  Zuntt,  50a 

27.  BelatoiB  having  enjoined  the  Mayor  and  Administrators  of  the  dtf 
of  New  Orleans  from  levying  a  tax  in  aid  of  the  New  Orleans  Padflc 
Bailroad  Company,  the  said  company  intervened  and  moved  to  dla- 
solve  the  Injunction,  which  was  done.  On  the  relators  applyii^  for 
a  suspensive  appeal  it  was  denied.  Thereupon  tbey  applied  to  this 
couri:  for  a  mandtunua,  which  was  granted  and  coade  peremptory. 
The  judge  a  gtw,  in  obedience  to  the  decree  of  this  court,  granted  a 
suapenaive  appeal,  but  declined  to  fix  a  return-day  and  the  amount 
of  the  bond.  'Whereupon  the  relators  tendered  a  bond  in  the  sum 
of  one  thousand  dollars,  conditioned  according  to  law.  But  the 
judge  a  quo  ordered  an  additional  bond  in  favor  ot  the  intervenor  to 
be  filed  with  the  clerk  of  his  court,  conditioned  that  the  ^pellanta 
shall  pay  such  damages  as  the  Intervener  may  auatain,  and  ordered 
that  said  Intervener  appear  before  him  on  a  fixed  day  to  present  his 
proof  as  to  the  probable  injury  the  said  intervenor  might  sustain, 
and  that  plaintiffs  and  appellants  be  notified  to  be  present  at  tbe 
taking  of  said  testimony. 

The  judge  a  quo  erred.  It  was  his  duty  to  grant  a  suspensive  appeal, 
fixing  a  return-day  and  the  amount  of  the  bond.  In  pursuance  of  the 
peremptory  order  of  this  court,  without  requiring  an  additional 
bond  In  favor  of  the  intervener  to  secure  him  from  damages  result- 
ing from  the  granting  of  the  Injunction.  There  Is  no  law  sanction- 
lag  such  a  course. 

When  the  judge  granted  the  injunction,  he  fixed  the  bond  to  cover  the 
damages  that  might  result  therefrom.  He  bad  no  tiuthority  to  fix 
other  conditiona  than  those  prescribed  by  law  In  order  that  the  re- 
lators might  have  the  constitutional  right  of  appeal.  Belatora  have 
not  enjoined  the  execution  of  a  mortgage,  nor  have  they  restrained 
the  disposition  of  property.  Relators  have,  by  their  injunction, 
merely  suspended  the  execution  of  a  law.  There  Is  tberef<xe  no 
reason  for  a  bond  for  damages  other  than  the  one  that  wns  given 
when  the  injunction  issued. 

Slate  ex  rel  L.  C.  Boudanet  et  ai.  m.  B.  L.  Lynch,  Judge  cf  Ox 
Superior  Distritjl  Court,  Parish  of  Orleans,  617. 

28.  In  this  case  the  defendants,  Beynolds,  DowUng  &  Kennedy,  gave  an 
appeal  bond,  but  procured  no  order  of  appoaL  Therefore  the  brief 
filed  by  their  counsel  will  not  be  noticed. 

M.  A,  Bechnel,  Adminislrator,  vs.  the  New  Orleans,  Mobile,  and 
Texas  Railroad  Company,  522. 
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29.  The  right  to  an  appeal  te  protected  by  the  constitution,  and  the  Judge 
has  no  right  to  refuse  It,  however  indifferent  or  baseless  the  demand 
on  the  merits  may  be. 
The  whole  question  is  whether  relators  arc  entitled  to  a  suspensive 
appeal,  and  to  this  question  there  is  but  one  answer.  It  is  a  Udal 
judgment,  and  the  matter  In  dispute  exceeds  five  hundred  dollars. 
Therefore  an  appeal  suspensive  or  devolutive  will  Ue  at  the  option 
of  appellants  on  complying  with  the  requirements  of  the  law. 

Slate  of  Louisiana  ex  rel.  H.  BouiU  and  J.  F.  Leblanc,  Co-Execu,- 
torg,  vs.  Judge  of  the  Superior  District  Court,  Ftiriah  of  Or- 
leans, 547. 
80.  The  proposition  Is  incorrect  that  if  one  obtatna  an  order  for  a  sus- 
pensive appeal  and  tails  to  complete  it  and  to  prosecute  it  he  can  not 
afterward  talce  a  devolutive  appeal. 
If  one  abandons  an  appeal  after  the  jurisdiction  of  the  appellate  court 
has  attached  he  can  not  afterward  appeal,  but  a  f^Iure  to  complete 
the  suspensive  appeal  does  not  preclude  the  party  from  taking  a 
devolutive  appeal  within  the  year  after  the  judgment. 
Iq  Uiis  case,  the  surety  given  on  the  Buspensive  appeal  bond  having 
been  declared  not  good,  the  appellant  was  authorized  to  take  a 
devolutive  appeal. 

Daniel  &  James  D.  Edwards  m.  Edgar  Marin,  667. 

31.  An  appeal  lies  from  an  interlocutory  order,  only  when  It  works  an 
irreparable  injury,  and  no  injury  of  this  kind  can  be  seen  to  arise 
from  the  continuing  of  a  ease  from  one  term  to  another. 

Benjamin  A.  Smitli,  Adniinintralor,  vs.  Fannie  Anderson,  Wife, 
el  a(.,  575. 

32.  By  the  second  section  ot  act  No.  24  of  1872,  the  clerk  of  the  district 
Courtis  not  required  to  deliver  the  transcript  of  the  record  in  which 
an  appeal  is  taken  before  bis  tees  tor  preparing  the  same  have  been 

State  ex  rel  F.  Bichard,  Attorney  in  Fact,  vs.  WilUam  Robertson, 
Clerk,  580. 

33.  This  is  a  suit  by  the  heirs  ot  tlie  deceased  to  compel  the  administra- 
tor to  render  an  account  within  ten  days  from  service  ot  the  order. 
The  administrator,  having  taken  a  suspensive  appeal  from  that 
order  and  Bled  his  bond,  failed  to  bring  up  the  transcript,  but  the 
appellees  did,  and  claim  damages  for  a  frivolous  appeal. 

To  grant  this  prayer  would  be  to  punish  the  creditors  and  co-heirs  of 
the  deceased  and  not  the  administrator,  Who  has  abandoned  the  ap- 
peal, and  there  Is  no  money  judgment. 

Phedora  Oirouard  et  at.  vs.  Sosthene    C.  Brotissard,  Adminit- 
trator,  628. 
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SI,  The  motion  to  dismiss  on  the  ground  that  the  omountlu  ocHitooTOvy 
does  not  exceed  Ave  hundred  dollars  can  not  prevail.  It  is  the  value 
ol  the  property  to  be  sold  which  Is  the  taet  of  the  amount  in  dis- 
pute. Jiphonae  IferiTOU  va.  J.  B.  Comeau,  SfterUT,  et  at,  633. 

95,  plaiutUBs  instituted  prooeedlDgB  to  compel  defendant  to  give  addi- 
tional seourUy  as  administrator  of  the  estate  of  the  deoaaaed,  whose 
heirs  they  allege  to  be,  because  the  sureties  on  his  bood  had  becxime 
Insolvent  and  had  enjoined  him  frcHU  acting  further  In  that  capadty 
until  his  furnishing  the  required  security.  The  InjunoUoQ  was  re- 
leased on  a  bond  of  three  thousand  doHars  by  the  judge  who  issued 
it.  From  this  Interlocutory  order  plaintiff  has  appealed. 
The  motion  to  dismiss  the  appeal  because  the  value  (d  the  succeaalon 
is  not  stated  in  the  petition,  and,  because  there  Is  nothing  to  show 
that  the  matter  in  dispute  exceeds  five  hundred  dollars,  oan  not  pre- 
vail.  The  judge  fixed  the  injunction  bond  at  three  thousand  dollars. 
This  is  satisfactory  proof  that  the  matter  In  dispute  must  exceed 
five  hundred  dollars.  Besides,  appellants  have  filed  in  this  court  an 
affidavit  showing  that  the  value  of  the  succession  is  largely  in  excess 
of  that  sum. 
The  motion,  however,  to  dismiss  the  appeal  because  the  order  ap- 
pealed from  can  not  work  an  irreparable  injury  to  appellants  is  well 
taken.  There  Is  nothing  to  show  that  the  value  of  the  succeseloD 
exoei'da  the  amount  of  the  release  bond.  It  will  amply  protect  ap- 
pellants from  loss  resulting  from  the  release  of  the  injunction. 
It  is  the  evident  interest  of  the  sucoessiOD  that  the  administrator 
should  be  in  a  position  to  dischaiKe  his  duties  pending  the  litigation, 
and  the  judge  a  quo  exercised  a  wise  discretion  In  releasing  on  bond 
the  Injunction  reatminlng  the  performance  of  such  duties. 

Tlwmas  C.  Anderson,  Administrator  and  Agetit,  et  al.  v».  Benja- 
min A.  Smith,  Administrator,  649. 

36.  ThegroundsofrefusalshowDby  the  judge  a  QUO  apply  to  the  merits 
on  the  appeal,  except  as  to  the  amount  Involved  and  the  right  to  ap- 
peal from  a  judgment  carrying  into  effect  a  tax-collector's  sale,  as 
the  revenues  of  the  government  must  be  ooUeoted. 

The  record  shows  that  the  amount  involved  exceeds  five  hundred  dol- 
lars, and,  the  judgment  being  a  final  one  as  to  the  Issues  mised,  the 
relators  have  a  right  to  appeal  from  it. 
The  court  Is  not  aware  of  any  law  or  printdple  of  law  which  takes  cases 
In  r^ard  to  State  taxes  out  of  the  rule  applicable  to  appeals  as  m- 
tabllshed  by  the  constitution. 

State  of  Louisiana  ex  rel  Edward  HoUander  et  oL  vs.  Judge  of 
the  Fourth  Dinirict  Court,  Parish  of  Orleans,  724. 

37.  The  discharge  granted  by  the  bankrupt  court  to  the  defendant  wHl 
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protect  him  from  further  responelbUity  to  pli^tlSb,  but  It  can  not 
avail  to  dismiss  the  appeal.  The  plalntlfb  have  the  right  to  malce 
the  eurety  on  the  auspensive  appeal  boDd  liable.  Id  case  It  should  be 
determined  that  the  Judgment  appealed  from  la  correct 

Wkeelesa  £  lYaU  v».F.  M.  Ftsk,  731. 
38.  It  not  appearing  that  the  heirs  who  have  appealed  have  acquiesced 
in  any  manner  in  the  judgment  appealed  from,  unleea  the  mere  fact 
of  their  sot  having  applied  for  a  suspensive  appeal  is  aoqulescence, 
which  it  is  not,  the  application  ther  made  within. the  year  was  In 
time,  for  within  that  time  they  had  a  right  to  appeal. 
As  to  those  appellants  who  are  married  women,  they  appear  through 
their  attorney  in  fact,  who  was  duly  authorized  by  them,  and  they 
were  authorized  by  their  huabaods  to  grant  the  power  of  attorney. 
The  mandate  gives  to  the  mandatary  power  to  appear  in  all  courts 
of  justice  for  the  pirpose  of  defending  their  Interests.  They  are 
therefore  properly  before  the  court. 

Succession  of  Frangma  Bough-e,  743. 
38.  In  a  suit  by  DiboU  against  the  Etna  Lite  Insurance  Company  Judg- 
ment was  rendered  in  his  favor  for  the  amount  of  the  insurance 
policy,  and  the  demand  of  Nancy  Lottspelch,  who  had  intervened 
and  claimed  the  amount  of  the  policy,  was  rejected.  The  company 
appealed,  but  the  surety  on  the  appeal  bond  having  failed  to  justify 
or  not  being  good,  execution  issued,  and  the  company'paid  to  the 
aherUT  the  amount  ol  the  judgment.  The  intervenor  bad  also  taicen 
a  devolutive  appeal.  To  prevent  the  sheriff  from  paying  over  to 
Diboll  the  money  collected,  the  intervenor  Lottspeich  sued  out  this 
injunction.  The  court  perpetuated  the  injunction,  and  Diboll  ap- 
pealed. 
The  court  below  erred.  The  controversy  in  regard  to  the  rights  of 
the  contestants  on  the  life  insurance  company  was  pending  before 
this  court  on  appeal,  and.  the  court  a  qua  had  no  jurisdiction, 
further  than  to  test  the  solvency  of  the  sureties  on  the  appeal  bond. 
The  time  for  granting  conservatory  orders  at  the  request  of  the  liti- 
gants had  passed.  Until  tbe  appeal  was  disposed  of  by  this  court, 
the  court  below  could  grant  no  orders  or  assume  no  jurisdiction  In 
the  premises. 

Ifre.  Nancy  iottopeicA,  Tiarix,  vs.  Jason  T.  Diboll  et  at,  772. 
39.  An  exten^on  of  the  return-day  does  not  carry  with  it  the  "  days  of 
grace "  added  to  the  original  return-day,  and  a  second  or  subse- 
quent application  for  an  extension  must  be  made  on  or  before  the 
day  to  which  the  extension  ie  made.    This  has  been  repeatedly  held. 
Jt.  D.  C.  Cane  vs.  Caldmell  &  KaAn,  790. 
10.  The  appellee  has  moved  to  dismiss  this  appeal  because  the  appel- 


984  INDEX. 


APFE^L— Contiaued. 

lant  bas  not  filed  an  assIgDment  of  errors.  Tbfa  is  do  cauee  for 
discaiselng  an  appeal,  except  when  the  record  brought  up  has  not 
been  duly  certified  by  the  clerk  o(  the  lower  court  as  containing  all 
the  testimony  adduced;  or,  to  be  more  accurate,  the  f^lure  to  file  an 
asfllgDment  of  errors  is  not  a  cause  to  dismiss  an  appeal;  but,  on 
the  contrary,  the  assignment  of  errors  Is  a  means  to  prevent  the 
dismissal  of  a  defective  record. 

E.  W.  Warfield  vs.  George  B.  Hamlet,  Sheriff,  et  al,  81t 

41.  The  jurisdiction  of  the  appellate  court  does  not  attach  until  the  ap- 
peal bond  Is  filed.  Bat  it  necessarily  follows  that,  when  the  appeal 
bond  is  filed,  the  appellate  juriadlctloD  does  attach.  When  the  appe- 
late jurisdiction  attaches  that  of  the  district  court  ceases. 

Now,  plaintifb  applied  for  an  appeal  and  perfected  their  appeal.  Be- 
tween the  time  of  their  motion  for  an  appeal  and  the  perfection 
thereof,  they  proceeded  aa  though  they  proposed  to  acquiesce  in  the 
judgment  But  when  they  filed  their  bond,  they  perfected  their  ap- 
peal, and  that  appeal  must  date  from  the  day  on  which  it  was 
granted.  Therefore  plalntiOs  must  be  considered  as  having  tak«i 
their  proceedings  after  their  appeal  was  granted.  But  at  that  time 
the  district  court  bad  ceased  to  have  juiisdlctloD.  It  follows  that 
all  of  their  subsequent  proceedings  are  nullities. 

John  Plielpx  &  Co.  vs.  Horace  BoughtoJt,  826. 

42.  When  an  appellee  asks  for  an  amendment  of  the  judgment  he  rec- 
ognizes the  propriety  of  the  appeal,  and  damages  are  not  allowed. 

D.  Davis  £  Co.  vs.  S.  Levy,  Jr..  834. 

43.  Appellee  can  not  move  to  dismiss  the  appeal  and  at  the  same  time 
answer  It.    The  answer  waives  tho  motion. 

T.  W.  Jones  vs.  Citu  of  Shrereport,  SK, 

44.  After  the  judgment  was  rendered  and  the  appeal  had  been  granted, 
Howard  died.  It  was  not  necessary  that  appellants  should  revive 
the  suit  as  against  the  representatives  of  his  succession  in  order  to 
perfect  their  appeal.  All  that  they  were  bound  to  d:>  was  to  file 
the  bond  required  by  the  district  judge  and  then  see  that  proper 
parties  wore  made  in  this  court.    This  has  been  done. 

James  W.  Howard  vs.  M.  A.  Wahh.  Sheriff,  et  al    S.  J.  Wlmbish 
and  T.  J.  Howell,  Intervenors,  847. 

45.  It  is  true  that  the  Judge  a  quo  has  the  right  to  determine  whether  the 
appeal  is  suspensive  or  devolutive,  but  his  action  is  subject  to  review 
by  this  court  in  this  form  of  proceeding. 

The  judgment  appealed  from  did  not  decree  the  payment  of  money  or 
the  delivery  of  specific  property,  and  the  bond  Is  ample  enough  to 
cover  costs.    This  is  sufficient 

There  bdng  no  law  taking  this  case  out  of  the  usual  rale,  and  the 
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amount  Involved  being  sufficient,  a  suspenelve  appeal  doea  lie,  and 
the  rlgbt  to  take  it  exists  for  ten  days.  The  aecUons  8737  and  8738. 
R  S.,  do  not  dedare  that  the  foihire  to  tumJsh  bond  as  ordered  shall 
work  ipso  facto  a  removal,  but  shall  authorize  a  removal. 

Slate  ex  reL  Executors  of  F.  P.  Boutlii  vs.  Judge  of  the  Second 
District  Court,  Ftirish  qf  Orleam,  871. 

19.  The  motloa  to  dismiss  the  appeal  comes  too  late.  It  should  have 
been  made  within  three  judicial  days  after  the  record  was  flled  in 
this  court.  Bertha  Louis  os.  Widow  Fepiii,  Tutrix,  et  al.  875. 

60.  The'  relator  complalos  that  the  amount  of  three  thousand  dollars 
fixed  by  the  Judge  a  quo  for  a  suspensive  appeal,  in  obedience  to  a 
iirni.niiii.mmi  from  this  court,  LB  excessive,  and  that  a  bond  of  five  hun- 
dred dollars,  sufficient  for  costs,  is  all  that  is  required  in  a  case  like 
this,  where  an  injunction  to  prevent  the  disturbance  of  the  posses- 
sion of  immovable  property  has  been  set  aside  and  the  suit  dis- 
miased  on  on  exception  to  the  jurisdiction. 
It  seems  to  this  court  that  a  bond  of  five  hundred  dollars,  which  re~ 
spondent  concedes  to  be  sufficient  to  pay  costs,  will  be  suffitdent 
for  a  suspensive  appeal,  the  bond  given  to  obtain  the  injunction 
being  adequate  to  cover  damages  resulting  from  the  fnjunctlon. 
State  ex  rel.  A.  K  CarUm  vs.  Judge  of  the  Superior  IHstricl  Court, 
Parish  of  Orleans,  SIl. 

51.  The  effect  of  the  judgment  complained  of  in  this  instance  was  to 
release  a  seizure  which  relators  had  made  in  executing  their  judg- 
ment against  the  New  Orleans,  St  Louis,  and  Chicago  BaOroad  Com- 
pany, involving  a  sum  exceeding  Ave  hundred  dollars.  That  this, 
court  had  appellate  jurisdiction,  there  can  be  no  doubt.  'Whether 
relators  had  the  right  to  make  the  seizure,  1h  a  question  that  will 
arise  when  the  case  Is  heard  on  appeal.  The  court  a  qua  erred  in 
denying  to  relators  their  constitutional  right  of  appeal. 

State  ex  rel  Gest  &  Atkinson  vs.  the  Judge  of  the  Superior  Din- 
trict  Court,  Rtrish  of  Orleans,  and  J.  B.  Alexander,  880. 

62.  Under  the  clrcumatances  of  the  case  relator  is  not  entitled  to  the  re- 
lief she  asks.  The  order  which  she  obtained  contradictorily  with 
the  parties  In  Interest,  requiring  the  sheriff  to  put  her  In  possession 
of  the  property  which  she  all^ea  was  adjudicated  to  her  by  the 
auctioneer  at  the  partition  sale,  was  suspended  by  a  suspensive  appeal. 
The  answer  to  the  assertion  of  relator  that  no  appeal  lies  from  an 
order  of  this  kind  requiring  the  sberitT  to  put  a  purchaser  In  pos- 
session of  property  adjudicated  to  him  is,  that  said  queetion  can 
only  arise  hi  this  court-,  which  has  jurisdiction  of  the  order  appealed 
from.    UntU  this  appeal  la  disposed  ot  by  this  court,  the  judge  a  Qua 
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baa  no  Jurisdlotion  to  enforce  the  order  or  judgment  In  question. 
Slate  ex  rel.  Anais  de  Boiichel,  Widmv  BereiiB,  vs.  the  Judge  of  iiie 
Second  ZHstrlct  Court,  Parish  of  Orleans,  882. 

53.  Aa  to  whether  the  party  enjoined  is  permitted  to  set  aside  the  in- 
junction upon  giving  bond,  when  the  aet  complained  of  will  not 
work  irreparable  injury  to  the  pl^ntiffwho  enjoins — which  irrepara- 
ble injury  ia  not  alleged— the  question  of  irreparable  injury  ia  the 
only  one  which  this  court  can  examine  on  the  appeal  applied  Tor,  Mid 
is  therefore  subject  to  its  revision.  The  judge  a  quo  erred  in  refusing 
said  appeal 

State  ac  rel.  John  A.  Dardenne  vs.  the  Jvdge  of  the  Fifth  Judicial 
District  Court,  Parish  of  Iberville,  889. 

54.  This  court  can  not  undertake  to  say  in  this  proceeding  whether  or 
not  the  relator  has  any  Interest  in  the  succession  of  Boug^re.  If  she 
has  not,  on  the  trial  of  this  caae  her  appeal  will  be  set  aside.  She 
alleges  an  interest,  which  she  supports  by  an  affidavit  If  she  has 
an  interest,  she  is  entitled  to  on  appeal  from  the  judgment  which 
decides  agwnst  her  pretenaiona. 

The  oourt  can  not  examine  in  this  proceeding  whether  the  rotor's 
transferrer  has,  after  the  transfer  or  before,  appealed  from  the  judg- 
ment complained  of.  The  transferee  can  not  be  controlled  nor  can 
her  rights  be  influenced  by  any  thing  which  her  transferrer  has  done 
or  may  do  subsequent  to  the  transfer.  The  judge  a  quo  erred  in 
denying  the  appeal. 

State  ex  rel.  Am^ie  Richard  vs.  Judge  of  the  Parish  Oourt  of  SI. 
Charles,  900. 

55.  The  question  presented  is,  has  the  appellant  a  delay  or  grace  for 
filing  the  transcript  after  the  day  to  which  the  retuin-day  ia  extend- 
ed, if  such  extended  return-day  is  not  a  judicial  though  alegalday? 
It  must  be  answered  in  the  negative.  It  is  well  settled  that  no  days 
of  grace  are  allowed  after  the  day  to  which  the  extension  is  granted, 
and  the  fact  that  such  day  is  not  a  judicial-day  can  nsake  no  differ- 
ence. 

NeaviUe  Bienvenu  vs.  Factors'  and  Traders'  Insurance  Company 
et  al,  901. 

56.  It  has  frequently  been  held  that  an  appeal  will  lie  from  an  order  re- 
fusing to  allow  the  release  on  bond,  under  article  307,  Code  of  Prae- 
tice,  of  an  Injunction.  Relator  had  the  absolute  right  to  an  appeal 
from  the  judgment  of  which  he  compMns,  and  it  was  the  duty  of 
the  judge  a  quo  togrant  It 

State  ex  rel.  Bernard  Barthe  vs.  Judge  of  the  Superior  IHstrict 
Court,  Parish  of  Orleans,  903. 

57.  The  judgment  appealed  from  seems  to  be  a  final  one  on  the  Issues 
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praeeoted.  The  Judge  a  quo  had  iesued  a  temporary  or  preliminary 
injunction,  or,  as  it  is  designated,  a  restraining  order,  which  auo- 
pended  the  execution  ol  a  fieri,  faciag.  He  heard  eridenoa  at  the 
trial  of  the  rule,  and  rendered  judgment  dismigalDg  the' same  and 
discharging  the  retraining  order.  This,  therefore,  disposes  finally  of 
the  contest,  and  accordingly  must  be  signed.  By  the  jurisprudence 
of  this  court  an  appeal  does  not  lie  from  a  definitive  judgment  until 
it  has  been  signed. 

Jean  Attguste  Lahargue  vg,  E,-  Waggajiian.  Civil  Sheriff,  et  al.,  904, 
69.  The  laches  complained  ol  in  r^ard  to  the  statement  of  fact,  if  any 
there  be,  can  not  be  attribut«d  to  the  appellant,  but  to  the  judge  a 
quo.  The  appellant  applied  to  the  judge  to  make  the  statement  of 
facts  In  time,  and  the  failure  to  make  it  before  granting  the  appeal 
can  not  be  considered  just  cause  to  diemlse  It 

RusaeU  £  Hall  vs.  Ellen  Ke^e  et  al.,  928. 
59.  Where  a  creditor  of  a  succession  opposes  items  of  the  executor's  ac- 
count, which  B^regate  more  than  five  hundred  dollars,  he  may  ap- 
peal from  the  decisions  of  the  court  dismissing  his  opposition,  even 
though  his  individual  claim  against  the  succession  Is  less  than  five 
hundred  dollars. 
Had  the  decision  been  against  the  executor,  he  could  have  appealed, 
and  the  rule  is  that  where  one  of  the  parties  may  appeal,  the  ad- 
verse party  may  also. 

State  ex  rel.  A.  F.  Hickman  vs.  the  Judge  of  the  Second-  District 
Court,  Parish  of  Orleans,  935. 
See  Sureties,  No.  3 — De  Oreck  £:  Co.  vs.  Murphy  d:  Gaines,  297. 
See  JuRisBicnoH,  No.  6 — Higgins  vs.  Haley,  216. 
See  JuaisDiCTioN,  No.  23 — State  of  LouiMana  and   Parish  qf  St. 

Landry  vs.  Fito#,  654. 
See  lujuscnoN,  No.  3 — Chappuis  vs.  Preston,  729. 
APPRENTICE. 
1.  The  defendant's  exception  that  plaintiff  Is  not  tutor  of  the  minor 
Brand  was  properly  overruled,  because  tlie  record  shows  that  plain- 
tiff was  appointed  tutor  several  months  before  the  Institution  of  this 
suit 
It  ia  not  true  that  there  is  but  one  remedy  for  a  breach  of  the  contract 

of  apprenticeship,  and  that  is:  an  action  to  annul  it 
A  contract  was  made  with  the  minor,  a  boy  of  the  age  of  thirteen,  to 
the  knowledge  of  defendant;  and  plaintUT,  his  uncle,  merely  consented 
to  the  contract  as  guardian,  and  signed  it  at  the  same  time  it  was 
executed  and  signed  by  said  minor,  both  parents  of  said  minor  being 
dead.  The  fact  that  plaintiff  signed  as  guardian  amounts  to  nothing, 
because,  as  plahttiff  resided  in  this  city  and  was  &bout  this  time  In 
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the  employment  of  delendant,  the  latter  of  couise  had  knovrledge 
that  plaintiff  aa  guardian,  had  no  legal  authority,  there  bring  no 
such  office  in  the  Stat«.  The  contract  was  dearly  made  with  the 
minor,  and  It  tallfi  Mthln  the  provision  ol  article  1791  of  the  BtiviBed 
Code. 
The  all^ations  of  the  plaintitT  are  in  the  main  sustained  by  the  evi- 
dence in  the  reoord,  which  shows  that  defendant  has  clesiiy  «Hiunit- 
ted  B  breach  of  contract  and  Is  liable  to  plaintifTa  claim  under  the 
provision  of  article  2749  of  the  Revised  Code. 

Peter  Hand,  Tutor,  vs.  Jamea  West,  145, 

APPROPRIATION  BILL. 

1.  It  ia  not  necessary  to  dedde  In  this  case  whether  the  act  of  the 
thirtieth  of  Iilarch,  1675,  or  that  published  on  the  third  of  April 
both  numbered  seventeen,  be  the  law;  for  both  acts  embrace  the 
same  appropriation  In  favor  of  the  Republican  Printing  Company, 
intervening  in  this  suit,  and  both  acts  make  appropriations  in  excess 
of  the  revenues  for  the  year. 

Courts  can  not  be  considered  as  chan^g  or  amending  an  appropria- 
tion bill  and  thereby  trenching  upon  the  functions  of  the  l^lslative 
department,  when  they  declare  some  items  thereof  valid  and  others  ' 
void.  Courts  are  only  exercising  their  judicial  functions  when  they 
determine  that  one  part  of  a  law  is  valid  and  another  null.  A  law 
Is  entire,  when  each  part  has  a  general  bearing  upon  the  rest.  In 
such  a  cose,  If  any  part  be  null,  the  whole  is  void.  But  a  law  may 
be  partly  valid,  and  partly  Invalid,  when  the  parts  are  themselves 
entire,  independent,  and  distinct  from  each  other. 

In  this  case  each  appropriation  Is  distinct  and  independent,  and  db- 
tinct  from  each  other. 

In  this  case  each  appropriation  is  distinct  and  Independent  from  the 
other,  and  any  one  may  be  unconstitutional  without  affecting  the 
others,  any  more  than  If  they  were  embraced  In  separate  acts. 

When  eeeldng  the  le^Iative  Intention,  this  court  will  presume  that 
the  legislators  intended  to  perform  their  sworn  duty,  by  providing 
for  the  current  necessary  expenses  of  the  government  fixed  by  exist- 
ing laws  and  for  matured  obligations  not  otherwise  provided  for, 
before  creating  any  new  obligations  or  conferring  Uberalities. 

It  Is  fair  to  Infer  from  the  titles  of  the  acts  in  question  that  the  Legis- 
lature only  Intended  that  the  appropriations,  other  than  those  for 
current  expenses,  should  be  paid  out  of  any  moneys  In  the  treasury 
not  otherwise  appropriated,  that  is,  after  the  current  neoessary  ex- 
penses should  have  been  provided  for. 

Making  appropriations  tor  necessary  current  expenses  is  a  duty,  while 
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making  other  appropiiatjons  for  obligations  'not  Eilieady  eziatlng, 
would  rest  la  the  discietion  ol  the  LeglBlature;  aiid,  when  made 
without  adequately  provldliig  a  revenue  to  such  appropriations, 
would  be  creating  a  debt,  within  the  meaning  ot  the  constitution. 
The  claim  ot  the  Bepubhcan  Printing  Company  la  for  a  necessary  cur- 
rent expense  of  the  3tate.  The  laws  must  be  published,  the  decisions 
ot  this  court  must  be  published,  besides  many  other  things  which 
are  required  to  be  published  by  the  State  Printer. 
The  evidence  in  the  record  shows  that  services  to  the  extent  ot  nearly 
the  whole  appropriation  had  already  been  rendered,  and  that  the 
appropriations  for  the  necessary  current  expenses,  under  laws  exist- 
ing at  the  time,  do  not  exceed  the  revenues  provided  for  the  year 
1875. 

The  State  of  Louisiana  vs.  Cliarlei  Clinton,  Avditor,  and  Antoine 
Dubitclet,  Treasurer.  Intervention  and  Bute  of  the  New 
Orleans  Republican  Printing  Company,  201. 

ARBITRATION. 
1.  There  is  nothing  in  the  constitution  or  laws  which  prohibits  parties 
from  submitting  their  difFerencee  to  arbitration;  nor  is  there  any 
authority  for  saying  tbat  parties  can  not  bind  tbemeeivee  in  any 
penalty  to  abide  by  the  decision  ot  arbitrators  selected  by  them- 
selves. 

The  objection  tbat  the  defendant  was  not  given  a  proper  opportunity 
to  be  heard  betore  the  umpire  is  not  well  founded.  On  the  contrary, 
it  is  shown  that  he  was  notified  when  and  where  the  umpire  was  to 
commence  bis  investigations,  and  that  he  did  not  appear  before  him 
at  the  time  and  place  designated,  either  in  person  or  by  counseL 

The  article  3106  of  the  Code  recognizes  the  rights  of  parties  to  con- 
tract that  they  will  be  held  in  a  penalty  in  case  they  do  not  abide  by 
the  award  of  parties  ot  their  own  selection,  or  selected  under  thelt 
authority,  to  whom  they  have  agreed  fo  submit  their  dilTerences. 

If  they  could  not  affix  a  penalty  as  the  result  of  their  non-compliance, 
the  article  ol  the  Code  juat  quoted  would  be  meaningless.  It,  having 
afiBxed  a  penalty.  It  should  be  held  that  the  award  and  penalty  can 
not  both^be  exacted,  the  result  might  lead  to  an  absurdity. 

Article  2125  of  the  Code,  relied  on  by  defendant,  is  rather  conclusive 
against  him  than  otherwise.  He  Is  bound  for  the  amount  ot  the 
penalty  claimed  of  him  by  reason  of  the  decision  ot  the  umpire,  to 
which  be  promised  to  submit,  and  because  be  agreed  to  pay  said 
penalty  unlese  he  complied  with  his  covenant. 

Hatit  vs.  Zuntx,  500. 
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ASSESSMENT  AND  ASSESSOB. 
L  Detendant  falls  to  show  that  he  resorted  to  the  mode  provided  by 
law  and  within  the  time  prescribed  to  have  the  error  af  aBsessmait 
of  which  he  complins  corrected.  The  letter  be  addressed  to  the 
administrator  of  assessments  was  not  supported  by  afBdavit  or 
other  evidence  showing  speciflcally  the  amount  and  valuation  of  his 
personal  property. 
If  the  question  of  the  correctness  of  the  assessment  were  now  before 
this  court  there  is  nothing  in  the  record  to  Justify  a  reduction  in  the 
assessment.  The  testimony  of  the  defendant  Is  Indefinite,  evasive, 
and  unsatisfactory,  and  can  not  overcome  the  weight  that  should 
be  given  to  an  assessment  made  by  ofScors  acting  under  oath. 

Ctty  of  New  Orleans  vs.  H.  8.  Buckner,  U4. 

2.  A  party  must  resort  to  the  mode  pointed  out  by  law  to  correct  an 
assessment,  otherwise  he  will  be  bound  by  It. 

The  only  action  taken  by  plaintiff  in  this  case  Is  the  presenUneot  to 
the  board  of  asseesors  of  an  unsworn  application,  settiiig  forth  the 
valuations  made  and  those  to  which  they  should  be  reduced,  the 
sums  at  which  the  properties  were  rented  and  at  which  they  were 
appraised  in  the  probate  court,  and  also  setting  forth  that,  in  a  pro- 
ceeding in  the  Superior  District  Court  against  the  Auditor,  the 
assesament  was  reduced  to  a  epecifled  sum  In  a  previous  year.  But 
the  statement  of  facts  in  the  record  does  not  show  what  evidence,  it 
any,  was  presented  to  the  board,  or  that  the  plaintiff  pursued  th& 
course  pointed  out  by  law  for  correction  of  the  assessment. 

George  B.  Frost,  Guardian,  vs.  City  of  2iew  Orleans,  417. 

3.  In  January,  1876,  the  plaintiff  took  a  rule  on  the  city  of  New  Or- 
leans, to  reduce  the  assessment  upon  which  a  judgment  had  been 
obtained  by  the  latter  against  the  former.  In  June,  1875,  for  the  t&zes 
of  that  year.  This  is  not  the  mode  to  revise,  amend,  or  annul  a 
judgment  or  to  correct  an  assessment. 

Charles  Schmidt  vs.  City  of  New  Orleans,  429. 

4.  It  ts  not  in  the  power  of  an  assessor  to  vest  title  In  any  one  by  sim- 
ply entering  land  In  the  assessment  roll  in  the  name  of  such  person. 
A  tax-collector's  deed  of  sale  is  prima  facie  evidence  of  title,  but  the 
property  must  have  belonged  to  the  person  to  whom  It  was  as- 
eeeeed.  PlalnttTT  has  failed  to  make  out  his  claim ;  it  does  not  con- 
cern him  to  have  the  validity  of  defendant's  title  tested, 

A.  A.  Belaroderie  vs.  Ms.  Anna  HiUen,  Tittriji,  et  al.,  537. 

5.  Plaintiff  recovered  judgment  for  the  amount  of  his  salary  as  parish 
treasurer  during  1873  and  1874,  together  with  an  order  requiring  the 
board  of  assessors  to  proceed  forthwith  to  assess  a  special  tax  to 
pay  the  amount, of  s^d  judgment      The  objection  Is  not  to  the 
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amount  of  the  judgment,  but  to  the  order  directing  a  spedal  tax  to 
bo  collected  for  the  payment  of  the  aame,  because  said  debt  is  em- 
braced in  the  estimate  of  the  taxes  levied  for  the  years  1878  and 
1874,  and  a  BufB.cient  amount  is  due  and  uncollected  on  said  assess- 
ments to  pay  the  debt  owing  to  plaintiff. 

Plaintiff,  however,  relies  upon  section  2628  of  the  Kevised  Statutes  ; 
but  this  section  must  be  construed  with  other  provisions  of  the  law, 
and  effect  must  be  given,  if  possible,  to  each.  Another  provision  of 
the  law  on  the  same  subject  is  found  in  sectiou  2450  of  the  Eevised 
Statutes. 

This  last  section,  21ij0,  is  the  one  applicable  to'  the  case  at  bar.  There- 
in is  to  be  found  the  remedy  if  the  tax-collector  fails  to  collect  the 
assesaments  providing  for  this  debt  and  othere. 

'Where  a  debt  has  not  been  provided  for,  or  where  the  tas  intended  for 
the  payment  of  a  debt  can  not  be  collected  from  any  cause,  or  where 
the  money  has  been  diverted,  the  creditor  will  find  relief  in  the  above 
mentioned  section,  2628,  of  the  Revised  Statutes, 

tinder  this  interpretation  effect  may  be  given  to  both  sections  of  the 
Bevised  Statutes,  and  the  absurd  consequence  of  double  taxation 
may  be  avoided. 

Christian  Kline  ve.  the  Parish  of  JscensUm,  538. 
ATTACHMENT, 
1.  The  seizure  of  the  plantation  in  question  under  the  attachment 
in  this  case  was  iu  reality  only  nominal.  The  plaintiff  either 
worked  it  himself  or  leased  it,  deriving  whatever  profit  may  have 
been  made  from  it  himself,  and  it  any  deterioration  took  place 
while  the  attachment  rested  upon  it,  the  fault  was  with  the  plaintiff 
or  vrith  those  to  whom  he  leased  it.  Upon  the  question  of  damages 
therefore,  as  the  immediate  result  ot  the  attachment,  the  case  la 
with  defendants. 

The  property  of  pMntiff,  however,  was  illegally  attached.  To  get  riJ 
of  the  attachment  he  had  to  employ  counsel.  The  fee  which  hla- 
counsel  earned,  and  which  he  was  obliged  to  pay,  was  a  damage  to 
him  for  which  defendants  are  responsible. 

There  is  no  foundation  tor  the  plea  that  tho  property,  attached  did 
not  belong  to  plaintiff.  Defendants  can  not  set  up  the  plea,  bb  it 
was  only  upon  their  allegations  that  it  did  belong  to  him  that  the 
attachment  Issued.  They  can  not  be  permitted  to  say  that  the 
property  was  his  when  the  ^^ation  was  necessary  to  enable  them 
to  procure  the  attachment,  and  then  say  that  it  was  not  his  when  it 
is  necessary  to  shield  them  from  damages  caused  by  the  issuing  of 
the  attachment, 

Gerard  Brandon  vs.  T.  H.  &  J.  M.  Men  &  Co.,  60. 
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2.  In  this  attachment  suit,  the  garnishee,  an  attorney  at  law,  answered 
that  he  had  a  note  for  coUeetion  drawn  in  fevor  of  David  T.  Far- 
renberg,  but  he  could  not  eay  who  is  the  true  owner  thereof.  The 
curator  ad  hoc  tor  the  defendant,  a  resident  of  Missouri,  moTed  to 
dissolve  the  attachment  on  the  ground  that  no  property  had  been 
attached.  On  the  trial  of  this  motion,  the  curator  ad  hoc  excepted 
to  the  erldence  to  show  that  said  note  belonged  to  the  defendant  in- 
stead of  D.  T.  Farrenborg.  The  judge  a  quo  correctly  admitted  the 
evidence,  as  the  motion  presented  the  questioi.  whether  or  not  prop- 
erty of  the  defendant  had  been  attached.  The  proceeding  was  not 
to  annul  an  illegal  and  fraudulent  transfer  of  property,  but  to  show 
that  the  property  In  queation  belonged  to  the  debtor  of  the  plaintifL 

D.  B.  Penn  vs.  W.  H.  Farrenberg,  242. 

3.  This  suit  is  on  the  release  bond  given  by  the  intervenor.  The  judge 
a  quo  did  not  err  when  he  rendered  judgment  against  the  plalntitb, 
on  the  ground  that  interveners  have  not  the  right  to  release  prop- 
erty seized  under  attachment.  The  bond  given  by  the  intervenor  is 
not  a  judicial  boud,  and  the  plaintiff  can  not  recover.  In  coses  ot 
the  iilnd  it  has  been  settled  that  the  defendant  only  can  trand  Uie 
property  attached. 

Emanuel  Meyer  £  Brother  vs.  Mrs.  Mary  S.  Johnson,  ML 

4.  The  plaintiffs,  living  at  Natchitoches,  Louisiana,  having  claims 
againsi  the  defendants,  resideuts  of  Sabine  county,  Texas,  brought 
this  suit  in  the  parish  of  Sabine,  Louisiana,  proceeding  by  attach- 
ment levied  upon  a  lot  ot  merehaudise  that  was  being  transported 
through  the  parish  to  the  defendants,  living  in  Texas,  and  who 
owned  eald  merchandise. 

It  la  shown  that  tour  sureties  signed  the  attachment  bond,  three  of 
them  residents  of  the  parish  ot  Sabine  and  the  other  a  resident  of 
the  parish  of  Natchitoches.  It  was  properly  objected  that  one  of 
the  sureties,  who  had  his  domicile  in  the  parish  of  Natchitoches,  is 
not  a  legal  surety  such  as  the  law  requires  on  attachment  bonds. 
The  other  sureties,  residing  in  the  parish  of  Sal»ne,  are  neither  in- 
dividually nor  collectively  good  for  the  amount  of  the  bond. 

It  has  been  often  ruled  that  all  the  requirements  of  the  law  must  be 
rigidly  complied  with  when  resort  is  had  to  what  has  been  charac- 
terized OS  tlie  harsh  remedy  of  attachment  The  attachment  in  this 
case  was  properly  dissolved  and  the  suit  dismissed. 

J.  J.  McCook  &  Brolher  vs.  E.  B.  mUts  et  al,  448. 

5.  Flaiutlff  recovered  judgment  against  the  defendants,  Kehlor,  Up- 
dike &  Co.,  who  are  non-residents,  in  a  suit  by  attachment.  Exe- 
cution being  issued,  several  parties  were  garoisheed.    Some  of  the 
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garnishees  answered  that  they  held  property  belonging  to  Eehlor 
Brothers,  but  that  they  held  nothing  belonging  to  Eehlor,  Updike  & 
Ck).  The  firm  ol  Eehlor,  Updike  &  Co.  was  dissolved  while  the  suit 
ot  the  plaintiff  against  them  was  pending.  Eehlor  Brothere  inter- 
vene and  claim  the  proi>erty  seized  under  garnishment  process. 

The  suit  was  Bled  on  the  thirteenth  of  May,  1870.  A  motion  to  bond 
was  made  by  Wooldridge  &  Thomas,  attorneys  for  defendants,  on 
the  sixth  of  Jnne,  1870,  and,  on  their  motion,  bond  having  been  fur- 
Dished,  the  property  attached  was  released.  Thomas  was  appointed 
curator  ad  hoc  on  the  seventh  of  October,  1874,  aad  filed  an  answer 
in  that  capacity. 

On  the  fourt«eutb  of  December  following,  Wooldridge  &  Thomas,  of 
counsel  for  defendants,  moved  for  a  commission  to  take  testimony 
on  their  behaK,  and  the  affldavit  necessary  to  obtain  the  commis- 
sion Is  made  by  "Wooldridge,  who  swears  that  he  is  of  counsel  lor 
defendants. 

It  is  evident  therclore  that  the  defendants  were  in  court  before  the 
appointment  of  curator  adhoc  was  made. 

Under  these  pleadings  the  decree  of  the  court  was,  that  plaintiff  have 
and  recover  judgment  against  the  defendants  for  sixteen  hundred 
dollars,  with  l^al  Interest  from  judicial  demand  and  costs,  with 
privil^e  upon  the  property  attached. 

This  judgment  was  a  personal  one,  and  can  be  executed  in  the  usual 
manner,  by  seizure  of  the  defendants'  property  wherever  found. 

The  proposition  that  the  property  of  one  firm  can  not  be  attached  to 
pay  the  debt  of  another  is  correct  as  a  general  rule.  But  it  has  been 
held,  correctly,  too,  that "  the  attachment  In  this  State  of  the  inter- 
est of  a  non-resident  in  the  property  of  a  foreign  commercial  firm, 
for  a  debt  due  a  citizen  of  this  State,  is  not  forbidden  by  any  law  or  _ 
opposed  by  any  consideration  of  public  policy;  but,  on  the  contrary, 
is  recommended  as  a  matter  of  remedial  justice  in  favor  of  our  own 
citizens." 

In  this  case  the  plaintiff  is  a  resident  of  this  State;  the  defendants  are 
non-residents.  There  is  property  belonging  to  his  debtors  within 
the  jurisdiction  of  our  courts.  That  property  must  be  held  liable 
tor  his  debts. 

Wm.  J.  Taylor  vs.  Keltlor,  Updike  &  Co.    Kehlor  Brothers,  Inter- 
venws,  530. 
6.  The  simple  act  of  giving  a  mortgage  to  a  creditor  to  secure  his  claim 
does  not  of  Itself  constitute  a  ground  for  the  writ  of  attachment. 
Abney,  Love  &  Co.  vs.  Mrs.  S.  H.  Wkitted,  8ia 
See  Damages,  No.  i — Bridge  vs.  Ennis,  309. 
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See  Sales,  No.  1%— Merrick  vs.  Norlli,  878. 

AUDITOR. 

1.  This  is  on  application  for  a  mandamus  to  compel  the  Auditor  of  the 
State  to  issue  a  warrant  on  the  State  Treaaurer  in  favor  of  relator. 
An  exception  was  taken  to  the  introduction  in  evidence  of  the  record 
of  suit  No.  26,440  before  the  Superior  District  Court,  on  the  ground 
that  it  was  res  inter  alios  acta. 

The  reiator  was  not  a  partv  to  the  suit  the  record  of  which  was  offered 
in  evidence,  and  whether  It  be  regarded  as  in  aridence  or  not,  the 
Injunction  therein  granted  against  the  Auditor  can  have  no  l^al 
effect  against  one  not  a  party  to  it  If  any  valid  reason  existed  why 
relator's  claim  should  not  be  audited  and  warranted  for,  it  should 
have  been  made  the  defense  to  this  action. 

There  la  no  force  In  the  plea  of  the  Auditor  that  he  has  no  legal 
authority  to  draw  warrants  on  the  treasury  when  there  is  no  money 
in  it  to  pay  the  warrant.  He  is  not  the  custodian  of  the  moneys  of 
the  State,  nor  is  it  his  duty  to  pay  out  the  moneys  of  the  State. 
His  duty  is  "to  draw  all  warrants  on  the  treasury  for  money"  for 
valid  claims  for  which  appropriations  have  been  made. 

SUUe  of  Louisiana  ex  rel  Elza  B.  Mentz  vs.  Charlen  Clinton, 
Auditor,  47. 

2.  Id  this  case  the  money  to  pay  relator  haa  been  previously  appro- 
priated by  law,  although  the  same  may  not  yet  be  coUected  and  paid 
into  the  treasury.  It  Is  undoubtedly,  in  view  of  the  poslUve  require- 
ments of  sections  183  and  184  of  the  Revised  Statutes,  the  duty  of 
the  Auditor  to  issue  the  warrant  demanded  by  relator  for  a  claim 
audited  by  the  Auditor  himself,  but  of  course  the  Treasurer  will  not 
be  required  to  pay  until  the  money  appropriated  has  been  actually 
paid  into  the  treasury. 

State  ex  rel.  New  Orleans  Bepublican  Printing  Company  vs.  Clias. 
Clinton,  Auditor,  72. 

3.  However  improperly  the  offlcee  of  Treasurer  and  Auditor  may  be 
administered,  this  court  fails  to  perceive  anyright  in  relator,  a  mere 
creditor  of  the  State,  to  obtain  a  mandamus,  and  by  the  proceaa  of 
the  court  assume  to  exercise  a  superviaoiy  control  over  officers  en- 
gaged In  the  revenue  department  of  the  State. 

The  Treasurer  and  Auditor  are  agents  of  the  Stat«,  charged  with  the 
performance  of  the  duties  pertaining  to  their  respective  offices.  If 
they  U^  to  discharge  faithfully  the  trusts  committed  to  them,  they 
are  answerable  to  their  prlndpaL  A  mere  creditor  of  that  principal 
bos  no  right  to  supervise  the  settlement  of  accounts  by  these  offi- 
cers with  the  respective  tax-collectors.. 
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With  regard  to  the  Auditor,  the  only  duty  he  owes  to  the  relator  or 
any  creditor  ot  the  State  is  to  draw  a  warrant  it  he  or  they  are  en- 
titled to  It.  But  relator  has  already  the  Auditor's  warraots,  and  he 
sets  up  no  breach  of  duty  in  regard  to  drawing  him  a  warrant 
Relator  does  not  complsan  that  the  Treasurer  has  funds  applicable  to 
the  payment  ot  his  warrants,  and  refuses  to  pay  them  out  ot  the 
treasury  as  required  by  law.  Indeed,  there  is  no  ministerial  duty 
ttiat  respondents  have  tailed  to  perform  in  behaif  ot  relator  and 
that  he  has  the  right  to  require  them  to  perform. 

Stale  of  Louisiana  ex  rd.  Jules  Gourdon  ve.  A.  Dubuclet,  and  C. 
Clinlon,  Auditor,  86, 

4.  The  Auditor  refused  to  issue  the  warrant  demanded  by  plaintifb, 
because  their  claim,  under  the  constitutional  amendment  of  1874, 
having  its  origin  in  1870,  could  not  be  paid  out  of  the  revenues  of 
1875,  and  because  the  revenues  of  the  year  1870  had  been, exhausted 
by  warrants  previously  drawn  agalost  them. 

The  Auditor  was  wrong  in  his  refusal.  The  payment  ot  the  amount 
directed  by  the  L^lsiature  to  be  made  to  the  plalntifls  was  not  nec- 
essarily required  to  be  paid  out  of  the  revenues  of  1870.  The  Legis- 
lature ordered  it  to  be  paid  out  of  any  moneys  not  otherwise  appro- 
priated. Whether  the  revenues  of  1670  were  or  were  not  exhausted, 
plaintitCs  were  entitled  to  a  warrant  upon  which  they  could  draw 
their  money  whenever  there  might  be  funds  in  the  treasury  to  be 
disbursed  within  the  purview  and  meaning  ot  the  act  of  the  Legis- 
lature ordering  this  debt  to  be  paid. 

J.  T.  Buffington  et  al.  us.  Cliarles  Clinton,  Auditor,  132. 

5.  The  relators  were  not  parties  to  the  suit  ot  the  State  vs.  Clinton,  in 
which  was  granted  the  injunction  set  up  as  a  ground  for  not  issuing 
the  warrants  dimmed  in  this  case,  and  are  not  therefore  bound 
thereby. 

The  Legislature  havii^  made  an  appropriation  for  the  purpose  of  pay- 
ing certain  legitimate  expenses  of  the  House  of  Representatives,  the 
relators  are  entitled  to  be  paid  oiit  of  the  appropriation  so  made, 
provided  they  have  a  good  claim. 

Their  claim  is  evidenced  by  a  voucher  from  the  officers  of  the  House 
of  Representatives  to  whom  was  intrusted  the  expenditure  of  the 
appropriation,  and  there  is  nothing  to  show  tliat  the  voucher  was 
improperly  obtained  or  improvidentiy  issued. 

The  objection  ot  the  Auditor  that  he  can  not  issue  a  warrant  because 
there  is  no  money  in  the  treasury  to  pay  the  same  is  not  a  good  one. 
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The  appropriadOD  was  legaUy  made,  and  it  has  Dot  been  exfaaosted. 
The  relators  are  therefore  entitled  to  their  warrants. 

State  ex  ret  B.  Bloomfield  <fc  Q).  va.  Cliarlea  CHnbm,  Audi- 
tor, sm. 
See  CoKaTiTonoN,  No.  8 — State  ex  rel,   Charbormet  va.  Johnson, 

Auditor,  611. 
See  AppEOPRiATioif  Bnx,  No.  1 — Stale  vs.  Clinton,  AudUor,  and 
Dubwlet,  Treasurer,  201, 

BANKRUPT  LAW. 

1.'  The  object  of  the  law  In  giving  the  creditor  a  right  to  prevent  the  de- 
parture of  the  debtor  for  the  period  of  three  months,  is  not  that  the 
latter  ma;  be  finally  ImprlBoned  upon  a  writ  of  capuia  ad  aatiafaci- 
endum,  but  to  compel  him  to  pay  the  debtor  or  to  make  an  Involun- 
tary surrender  of  hla  property. 

Whether  the  creditor's  remedy  to  compel  a  surrender  be  under  the  State 
,  or  national  law  of  bankruptcy,  he  has  the  same  iuterest  In  enfordng 
the  presence  of  bis  creditor,  in  order  that  this  surrender  may  be  ef- 
fected, and  although  the  State  may  be  precluded,  for  the  time  beine, 
from  enforcing  her  own  bankrupt  law,  she  is  not  on  that  account 
prevented  from  affording  her  dtizens  the  means  of  invoking  the 
bankrupt  law  of  the  United  States. 
Therefore  It  is  not  true  that,  inasmuch  as  the  general  bankrupt  law  ot 
the  United  States  has  superseded,  for  the  time  being,  the  msolveDt 
law  of  this  State,  it  follows  that  the  purpose  of  the  statute  author- 
izing an  arrest  in  civil  cases  can  no  longer  be  fulfilled,  and  conse- 
quently tiiat  the  bond  sued  upon  is  void. 

FeHx  Ootleckalk  vu.  Benry  Meyer,  on  a  Rule  against  S.  BedwUz, 
Surety,  886. 

BILLS  AND  PROMISSORY  NOTES. 

1.  The  only  question  on  the  merits  in  this  case  is  about  the  ownerahlp 
of  certain  promissory  notes.  The  ground  assumed  by  the  defend- 
ant that  he  acquired  in  these  notes  the  right  of  pledge,  is  void  ot 
force.  The  notes  were  the  absolute  and  unqualified  property  ol 
Bird,  and  without  his  knowledge  or  consent,  and  without  authority 
of  law,  no  disposition  of  thorn  after  maturity  could  be  legally  made 
by  Horrell  &  Ck>.,  in  whose  hands  they  had  been  left,  that  oould  in 
any  manner  affect  his  right  to  recover  them  upon  Identifying  the 
eame  and  proving  his  ownership  of  them,  which  has  been  done. 

.Bird  vs.  Oockrem,  70. 

2.  It  seems  clear  there  was  no  effective  seizure  in  this  case.  To  make  a 
valid  seizure  of  a  negotiable  note  under  the  clrcumstancea  ot  this 
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case,  it  was  essential  that  the  sheriff  should  have  tokea  actual  cor- 
poreal possesion  of  It 

John  H.  FUaaants  &  Som  va.  John  Kemp,  Jr.,  124. 

3.  The  donumeDt  sued  oa  Is  a  promissoiy  note  due  at  the  death  of  the 
maker.  It  coDtalus  of  itself  evidence  of  oonaideratlon,  which  is.  In 
the  main,  substantiated  by  the  testimony  of  witnesses. 

Fergus  Maitier  vs.  Succeeeion  of  Marie  Henriette  Senrie,  Widow 
Keays,  246. 
It  appears  that  the  note  sued  upon  was  paid  through  Ifouton,  who 
was  defendant's  commlsaioa  merchant  In  New  Orleans,  from  the  pro- 
ceeds of  defendant's  cotton  In  his  merchant's  hands.  Mouton,  after 
be  paid  the  note,  pledged  It  to  Cavaroo,  who  transferred  it  to  plain- 
tltb.  Mouton's  account  with  defendant  shows  that  he  paid  the  noto, 
as  stated,  and  charged  the  amount  to  said  defendant.  Therefore 
the  note  was  past  due  when  It  went  into  Cavaroo's  hands.  FlalnUfb 
can  not  recover  upon  it 

W.  F.  Halsey  et  al.  vs.  Leopold  Lange,  248. 

4.  It  Is  shown  that  Bowles,  who  is  holder  of  the  note  of  plaintiff  that 
fell  due  on  the  first  of  January,  1673,  became  the  owner  of  It  in  the 
spring  of  the  year  1872.  No  successful  effort  has  been  made  to  over- 
come the  presumption  that  he  Is  a  bona  fide  holder  before  maturity, 
and  without  knowledge  of  equities  that  may  exist  between  the  prior 
parties.  This,  then,  disposes  of  the  case  adversely  to  the  plalntifT  in 
injunction. 

Mrs.  Delphine  A.  Taylor  vs.  K  S.  Bowles  et  al,  294. 

5.  The  plaintiff  purchased  by  notarial  act  from  one  Fetjtjean  a  note  for 
six  hundred  dollars,  secured  by  mortgage  and  made  by  the  defend- 
ants, due  In  two  years  from  Its  date.  In  the  same  act  another  note 
of  the  same  parties  for  the  same  amount  and  secured  by  the  same 
mortgage,  due  at  three  years,  was  transferred  as  collateral  security 
for  the  payment  of  the  former.  Some  Ume  after  this  transfer  and 
after  the  maturity  of  the  first  note  and  pledge,  the  defendants,  mak- 
ers of  the  said  two  notes,  made  a  notarial  pledge  or  transfer  to 
plaintiff  of  a  judgment  in  their  favor  as  further  collateral  security 
for  the  payment  of  the  said  first-mentioned  note.  Neither  of  the 
notes  is  indorsed  by  the  payee  and  transferrer.  This  suit  is  Insti- 
tuted on  the  two  notes  and  the  notarial  act  of  transfer  and  pledge. 

There  can  be  no  doubt  that  the  plaintiff  was  enUtied  to  judgment  on 
the  first  note,  and  the  only  question  is  as  to  the  correctness  of  the 
nonsuit  in  the  court  a  qua  on  the  seoond  note,  held  merely  as  collat- 
eral security. 

As  to  the  objection  that  the  notes  were  not  Indorsed,  the  notarial  act 
bad  as  much  effect  as  the  indorsement  of  the  payee  could  have. 
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Id  this  Instance,  the  seeond  note  being  Intended  to  secure  the  prindpal 
debt  evidenced  by  the  firat  note,  the  sale  to  pay  the  principal  debt* 
or  the  first  ol  the  two  notes,  must  necessarily  be  made  to  pay  the 
pledged  note  also,  and  U  there  be  any  surplus  the  pledger  is  entitled 
thereto.  If  the  defendants  have  any  rights  as  between  them  and 
the  pledger,  they  can  be  settled  hereafter  In  a  proper  proceeding  be- 
tween the  proper  parties,  and  their  rights  In  this  respect  will  be  re- 
served. 
The  plaintiff  is  entitled  only  to  the  princlp^  debt>-the  first  note  at 
two  years  for  six  hundred  dollars.  Interest,  and  costs — but  to  get 
that  it  is  necessary  to  sell  the  mortgaged  property,  and  It  must  be 
sold  to  meet  the  notea  unpaid. 

Jules  jyucasse  vs.  J.  C.  Keyser  and  Bugh  McKenna,  419. 

6.  This  is  a  suit  on  a  promissory  note.  The  plea  ia  payment  The  evi- 
dence shows  that  the  several  payments  of  interest  were  at  the  rato 
of  twenty  per  cent,  but  that  they  were,  by  agreement,  imputed  to  the 
interest  Defend  ant  contends  he  should  have  the  full  benefit  of  these 
payments  as  being  In  excess  of  the  Interest  stipulated  in  the  note. 
Neither  usury  nor  prescription  being  pleaded  by  the  parties  respect- 
ively, the  payments  must  be  considered  as  executed  contracts. 
Whether  the  defendant  might  have  sued  within  a  year  of  each  pay* 
ment  to  recover  it  bock  as  usurious  interest  it  ia  unnecessary  to  de- 
cide in  this  case.  Vincent  Boa^ni  vs.  C.  C.  Hckelt,  606. 

7.  The  d^endants  gave  plaintiff  a  draft  drawn  by  a  planting  partner- 
ship on  the  house  of  Allen  &  Co.  in  settlement  of  a  promissory  note 
which  he  held  and  which  had  been  executed  by  defendants.  The  re- 
ceipt reads  that  the  draft,  when  paid,  shall  destroy  the  note.  The 
draft  not  being  paid,  the  receipt  amounted  to  nothing  and  left  the 
note  due  and  unpaid. 

A.  L.  Tucker  vs.  Clementine  M.  Charpenlier  and  Husband,  617. 

8.  On  a  settlement  between  Duperler  and  his  ward,  Batier,  Duperier, 
being  Indebted  to  Batier,  assumed.  In  part  payment  of  this  indebt- 
edness, to  pay  a  note  drawn  by  his  ward  and  on  whitdi  he  had  gone 
security. 

Duperler  and  Batier  were  sued  on  this  note.  Fending  this  suit,  Batiei 
sold  whatever  claim  he  might  have  against  Duperler  to  plaintiff. 
Judgment  was  rendered  in  favor  of  Duperler  and  Batier  on  the  note 
sued  on.  Plaintiff,  as  the  transferee  of  Batier,  sues  Duperler  for  the 
amount  of  this  note. 

The  settlement  between  Batier  and  Duperler  being  final  in  their  r^a- 
tions  of  tutor  and  ward,  Batier,  when  he  sold  his  rights  against  Du- 
perler to  plaintiff,  sold  nothing. 

Because  Duperler  was  not  condemned  to  pay  the  note  which  be  agreed 
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to  pay  is  do  reason  wb^  Batier,  or  his  alleged  transferee,  should 
claim  payment  ol  the  sum  which  it  represented,  any  more  than  if 
the  holder  of  the  note  had  given  it  to  him,  or  it  the  payment  there- 
of had  been  barred  by  prescription. 

Richard  T.  Eastin  rs.  Alfred  Duperier,  834. 
9.  This  1b  a  suit  to  recover  judgment  for  the  amount  of  two  drafts 
against  the  executors  of  Mary  C.  Moore  and  John  Moore,  who,  in 
their  Ufe-time,  were,  the  one  the  tutrix  and  the  other  the  co-tutor  of 
the  minor,  David  Magill.  The  drafts  were  accepted,  and  plaintiff  ac- 
quired them  before  due.  The  ptea  that  defendants  were  bound  as 
Indorsers  or  sureties  can  not  be  sustained.  ■ 

The  defendants  can  not  be  regarded  as  indorsers  of  the  drafts.  In  in- 
dorsing the  drafts  they  omitted  adding  their  capacity  of  tutrix  and 
co-tiiior,  which  was  set  forth  as  drawers.  In  this  fiduciary  capacity 
the  drafta  were  not  Indorsed  and  completed  by  the  drawers,  unless 
this  court  should  regard  their  signature  as  given  in  that  capacity. 

ffills  drawn  by  a  fiduciary  to  his  own  order  are  not  completed  unless 
indorsed  in  the  same  capacity  as  drawn.  This  court  regards  the 
drafts  as  completed,  and  must  therefore  consider  that  defendants  in- 
dorsed them  in  the  same  capacity  In  which  they  drew  them. 

'The  tutrix  and  co-tutor,  administering  the  plantation  of  the  minor, 
Magill,  had  the  right  to  draw  these  drafts  on  the  factors  of  the 
plantation  of  s^d  minor.  The  drafts  were  predicated  on  the  crops, 
which  were  not  shipped  to  New  Orleans,  where  the  factors  resided,  on 
account  of  the  war.  Th^  tutrix  had  authority  of  the  court  to  bor- 
row money  on  mortgage  to  carry  on  the  plantation.  If  she  could  ac- 
complish thlsobject  without  the  mortgage,  she  not  only  had  the  right, 
but  it  was  her  duty,  to  execute  for  the  minor  the  lees  onerous  obliga- 
tion. There  is  nothing  In  the  record  to  fix  the  liability  of  the  draw- 
ers individually, 

J.  M.  Lapeyre  vs.  W.  F.  Weeks  et  aL,  Teatamentanj  Executors, 
664. 
10.  This  is  a  suit  by  attachment  of  the  property  of  the  defendants  situ- 
ated in  New  Orleans,  the  object  of  the  suit  bdng  to  recover  from 
the  Mississippi  Valley  Bank  the  amount  of  various  drafts  drawn 
upon  the  plaintltfo  by  one  of  their  own  customers  in  the  parish  of 
-Madison  in  this  State,  which  drafts  were  cashed  at  Yicksburg  by 
the  Ve^ey  Bank  and  forwarded  by  that  tiank  to  New  Orleans  for 
oolieotion,  which  platntiO^  paid,  and  which  turned  out  to  be  forged 
and  passed  oft  to  the  Valley  Bank  that  discounted  them.  The 
question  is  which  of  these  parties  shall  bear  the  loss  arising  from 
,  the  perpetration  of  this  forgery. 

'The  drawee  of  a  bill  Is  presumed  to  have  a  better  knowledge  of  the 
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signature  of  the  drawer  than  ttie  holder.  It  is  for  him  to  rely  oa 
his  own  knowledge  and  means  of  information  on  the  subject,  and 
not  upon  presumptions  arieing  from  the  opinions  of  others.  In  thl» 
case  the  plaintlfb  had  in  their  posseflsion  at  the  time  these  forged 
drafts  were  accepted  and  paid  a  number  of  other  drafts  of  Ultz. 
drawn  upon  them  which  they  knew  to  be  genuine.  They  had  the- 
means  ol  comparing  the  genuine  signatures  of  their  correspondent 
with  the  forged  signature,  as  well  as  various  other  meanfi  of  deter- 
mining the  character  of  the  spurious  bills.  The  last  two  of  the 
series  of  the  forged  bills  It  appears  they  did  refuse,  but  subsequent- 
ly paid  them.  Under  these  circumstances  the  loss  should  fall  rather 
upon  the  plaintiffs  than  upon  the  defendants. 
Howard  £  Preston  vs.  Mtmssippi  ValU^  Bank  of  Vicksburg,  727. 

11.  Defendant  is  sued  for  the  amount  of  a  promissory  note  with  Inter- 
est, given  for  a  part  of  the  price  of  a  plantation  bought  by  him,  and 
secured  by  vendor's  privilege  and  mortgage.  The  defense  is  failure 
of  consideration,  because  a  large  portion  of  the  land  bought  by  him 
belongs  to  another  party,  and  did  not  belong  to  the  vendor.  Defend- 
ant further  alleges  that  ths  note  due  does  not  belong  to  plaintiff, 
but  to  the  vendor. 

Plaintiff  acquired  the  note  before  maturity;  consequently  the  equities 
between  the  original  parties,  it  any  exist,  can  not  be  pleaded  against 
the  note;  but  the  mortgage  is  not  negoliable,  and  as  to  that  the 
equities  may  be  pleaded.  But  the  defendant  has  been  in  the  peace- 
able and  undisturbed  possession  of  the  land  since  1871,  the  date  of 
his  purchase,  and  is  not  even  threatened  with  eviction.  Hence  his 
defense  can  not  prevalL 

Josiali  Morris  &  Co.  vs.  Beuben  White,  655. 

12,  A  commercial  firm  can  not  be  held  liable  on  a  promissory'  note 
signed  with  the  firm  name,  when  it  is  shown  that  the  note  was 
signed  by  one  of  the  partners  without  the  knowledge  of  the  other 
partner.  In  a  matter  out  of  the  usual  course  of  the  business  of  the 
firm,  and  was  received  by  the  plaintiff  with  knowledge  of  the  tact 
that  the  note  was  accommodation  paper. 

ir.  E.  Vredtmburgk  vs.  Lagan  £  Mackison,  941. 
See  Commercial  Law,  No.  1 — Johnson  vs.  Blakemore,  140. 
See  Commercial  Law,  No  2 — iouietano  National  Batik  vs.  dtizeyxB' 

Bank,  189. 
Bee  Police  Jijbt,  No.  2— (Sfisens'  Bank  vs.  Riltce  Jury  of  the  Tar- 

ish  of  Concordia,  263. 
See  Isdorsek,  No.  Z—Otto  vs.  Belden,  302. 
See  Action,  No.  7 — Gu%\font  vs.  the  Parish  of  Ascension,  413. 
See  Subetibs,  No.  9— Washburn  vs.  Van  Norden  et  at,  768. 
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See  ScRETiEa,  No.  II— Slate  ex  rel  Favre  vs.  Judge  of  the  Fourth 

District  Court,  Parish  of  Orleana,  884. 
See  ImMfuisB,  Na  5 — Juies  Blanc  vs.  Mutual  National  Bank  vf 

New  Orleane,  921. 

PONDS  (STATE). 

1,  From  the  pleadings  in  this  case,  and  from  the  evidence  in  the  record, 
it  is  unquestionable: 

Fiist — That  the  bonds,  which  are  the  subject  of  this  controversy,  were 

issued  under  and  by  virtue  of  l^islatlve  authority. 
Second — That  the  proceeds  thereof  went  into,  the  State  Treasury,  and 
were  appropriated  for  a  purpose  vital  to  the  interests  of  the  public. 
Third — That  the  bonds  in  suit  are  in  the  hands  of  a  bona  fide  bolder, 
who  purchased  them  in  open  market,  and  for  a  valuable  eoneldera- 
tioD;  and  that  the  acts  under  which  they  were  issued  are  not  uncoD- 
stitutional. 
Therefore,  the  intervenor,  Prank  Morey,  is  entitled  to  have  the  bonds 
in  question  funded  by  the  Funding  Board  according  to  law. 

State  of  Louisiana  ex  rel.  Attorney  General  vs.  Charles  CUnton, 
Auditnr,  and  An0ine  Dubuclet,  Treasurer.  Frank  Morey, 
Intervener.  The  Funding  Board  made  Parly  Dffendant, 
219. 

2.  Ai-t  No.  26,  approved  February  17, 1869,  created  a  conditional  obliga- 
tion o(  Uie  State  to  guarantee  the  second -mortgage  bonds  of  th& 
New  Orleans,  Mobile,  and  Chattanooga  Railroad  Company. 

Before,  however,  the  condition  happened,  there  was  a  eonstltutlonnl. 
amendment  adopted  in  November,  1870,  prohibiting  an  increase  of 
the  State  indebtedness  beyond  twenty-flve  millions  of  dollars,  and 
this  limitation  had  dearly  been  reached. 

If  the  conditions  stipulated  in  the  act  had  been  complied  with  when, 
the  Governor  indorsed  the  guarantee  of  the  State  on  the  see- 
ond-mortgage  bonds  of  said  company,  no  debt  would  be  created  < 
thereby  in  violation  of  the  constitutional  amendment  then  in  foroe, 
because  said  indorsement  would  only  evidence  a  valid  obligation  of 
the  State  incurred  prior  to  the  adoption  of  the  constitutional  limita- 
tion. It  would  evidence  an  unconiUtlonal  obligation  resulting  from 
the  performance  by  said  company  of  the  stipulations  contained  in 
said  act  of  1869. 

But  it,  as  the  evidence  shows,  the  conditional  obligation  had  lapsed 
when  the  Governor  Indorsed  the  guarantee  on  Bald  bonds,  that  in- 
dorsement of  guarantee  would  be  the  creation  of  a  new  debt,  which 
was  prohibited. 
70 
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The  Governor,  in  indorsing  the  bonds,  was  a  Qduoiary,  discfaarging  tb« 
powere  conterred  on  him  by  act  No.  26  of  1869,  but  tbeee  powers 
were  modified  by  tbe  constitutional  amendment  superyenisg  between 
this  grant  ol  authority  and  the  esercise  thereof ;  and  all  partiea  ac- 
quiring said  bonds  were  charged  with  notioe  of  the  authority  of  the 
flduciaiy  who  indoreed  thereon  the  guanmtee  of  the  State, 

But  for  the  constitutional  amendment,  the  iDdorsement  of  guarantee 
would,  vmder  section  ten  of  the  said  act  of  1869,  blad  the  State  as  to 
relator,  or  any  bona  Jide.  third  holder  of  said  bonds,  whether  the 
etipulations  of  said  act  had  been  compiled  with  or  not  by  said  com- 
pany. 

If  the  General  Assembly  could  not  create  a  debt  when  the  bonds  in 
question  were  guaranteed,  and  tliat  was  the  creation  of  a  debt,  they 
could  not  by  enactment  provide  that  the  Governor's  certiflcatloD 
of  guarantee  shall  be  the  conclusive  proof  of  an  IndebtedQeea  by  the 
State,  and  thereby  out  ofT  the  judiciary  from  inquiry  into  the  vaJid- 
ity  of  the  obligation  arising  from  such  guarantee. 

The  State  could  not  revive  by  ratification  or  otherwise  the  obligation 
that  had  lapsed  by  the  failure  of  theNew  Orieans,  Mobile,  and  Chat- 
tanoga  Ballroad  Company  to  comply  with  the  stipulations  of  the  act 
of  1869,  because  at  the  date  of  the  alleged  acquieeoence  the  coq- 
stitutional  amendment  was  in  force.  Hence  said  bonds  are  not  valid 
obligations  of  the  State,  and  can  not  be  funded. 

This  court  is  also  of  opinion  that  the  funding  of  these  bonds  is  not 
provided  for  by  the  funding  act  No.  3  of  the  acts  of  187i. 

If  the  funding  of  theee  bonds  had  been  contemplated,  the  Board  of 
liquidation  wopld  not  have  been  required  to  cancel  and  destroy 
them,  and  thereby  defeat  tbe  possibility  of  recovering  against  the 
makers  of  said  bonds  personally,  as  well  as  the  right  resulting  from 
the  mortgage. 

The  Slate  ex  rel  CUUeiis'  Bank  of  Louisiana  vs.  the  Funding 
Board,  249. 
3.  The  State  has  enjoined  the  Auditor  and  Treasurer  from  paying  the 
coupons  attached  to  the  bonds  issued  under  act  No.  95  of  1871,  on 
the  grounds  that  the  issue  of  s^d  bonds,  amounting  to  two  million 
five  hundred  thousand  dollars,  was  in  contravention  of  the  constitu- 
tional amendment,  and  said  bonds  are  not  valid  obligations  of  the 
State.  To  decide  this  question  It  Is  necaesary  to  examine  the  acts  of 
1869, 1870,  and  1871  which  wore  passed  on  the  subject. 

The  obligation  of  the  State  under  the  acts  of  1869  and  1870  adverted 
to  was  to  guarantee  the  second-mortgage  bonds  of  the  New  Orieans, 
IfobUe,  and  Chattanooga  Railroad  Company  on  each  section  of  forty 
miles  "which  said  company  shall  construct"  within  the  time  men- 
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tioned  In  aald  acts,  after  the  act  of  mortesge  oq  said  section  so  cod- 
structed  shall  have  been  ddivered  to  the  Ooveraor,  approved  by 
him,  and  recorded  In  tbe  otQce  of  the  Secretary  of  State. 

This  was  the  ^ubsistln^  obligation  of  the  State  when  the  conatitutloDal 
amendment  limiting  the  State  debt  to  twenty-five  million  dollare 
went  into  operation  in  November,  1870.  As  the  amount  of  that  lim- 
itation had  already  been  reached,  the  General  Assembly  could  not 
create  a  debt  thereafter. 

Notwithstanding  the  existence  of  this  constitutional  limitation,  tbe 
General  Assembly  passed  act  No.  96,  ^proved  the  twentieth  of 
April,  1871,  which  provider,  among  other  things,  that  the  OoTernor 
is  authorized  to  subscribe  for  twenty-five  thousand  shares  of  one 
thousand  dollars  each  ol  the  capital  stock  of  said  corporation  on 
behalf  of  the  State,  and  to  receive  the  certificate  of  stock  therefor 
as  payment  shall  be  made  for  the  same,  etc.,  and  further  declares 
that  the  subsoription  for  stock  and  the  issue  of  the  bonds  aforesaid 
are  intended  to  extinguish  the  obligation  of  tbe  State  to  indorse  or 
guarantee  the  second -mortgage  bonds  of  s^d  corporation  under  the 
act  of  the  General  Assembly  relative  to  said  corporation,  approved 
February  21, 1870,  and  as  a  discbarge  of  either  party  from  all  obli- 
gations for  tbe  issue,  indorsement,  guarantee,  and  security  of  said 
mortgage  notes,  as  provided  for  in  the  fourth  section  of  said  act ; 
it  Is  provided  that  the  said  corporation  shall  comply  with  certain 
conditions,  formalities,  and  stipulations,  and  shall  obligate  Itself  to 
commence  that  part  ot  its  railroad  from  Vermilionville  to  Shreve- 
port  within  aix  months,  and  to  complete  the  same  within  the  time 
limited  therefor  lu  the  said  act 

On  the  twenty-fourth  of  April,  1871,  four  days  after  the  passage  of  this 
act,  the  Governor  Issued  to  said  company  bonds  of  the  State 
amounting  to  two  million  five  hundred  thousand  dollars,  notwith- 
standing the  fact  that  the  railroad  from  Vermilionville  to  Shreve- 
port  had  not  been  located,  and  not  a  particle  of  work  had  been  done 
by  the  B^d  company. 

Indeed,  the  record  shows  that  there  never  has  been  even  a  survey  and 
location  of  that  branch  of  the  railroad  as  contemplated  by  the  act, 
and  all  the  work  that  has  ever  been  done  by  said  company  thereon 
consists  ol  a  ditch  291  feet  long,  six  feet  wide,  and  one  and  a  half 
deep,  proved  to  be  worth  twelve  dollars.  That  Is  the  extent  ot  the 
labor  of  said  company  on  the  road  from  VermlllonTllle  to  Shreve- 
port  after  the  expiration  of  five  years,  the  period  within  which  they 
were  required  to  finish  the  whole  line. 

The  obligation  of  the  State  to  guarantee  the  second- mortgage  bonds 
of  the  New  Orleans,  Mobile,  and  Chattanoc^a  Railroad  Company 
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had  lapsed,  because  the  aaid  oompan^  failed  to  complete  Uie  first 
Beotlon  of  forty  miles  of  the  main  line  by  the  dghteenth  of  Janaary. 
1871,  and  tailed  to  achieve  other  works  and  fulfill  other  obligations 
according  to  speolfloationB  In  said  act  of  1670. 

Under  these  circomatances  the  act  of  the  twentieth  of  April,  1871,  and 
the  issue  thereunder  by  the  Governor  of  bonds  to  the  amount  of 
two  million  five  hundred  thousand  dollars  was  the  creatloa  of  a  debt 
In  contravention  of  the  constitutional  limitation  which  went  into 
force  in  NoTemi>er,  1870. 

The  conditions  precedent  having  not  happened,  the  conditional  obliga- 
tion of  the  State  resulting  from  the  legislation  of  1869  and  1870  has 
not  ripened  Into  an  unconditional  obligation ;  it  can  never  ripen  into 
one,  because  the  period  within  which  it  might  become  so  by  the  per- 
formance of  the  conditions  imposed  on  said  company  have  aU 
passed,  and  the  conditional  obligation  of  the  State  to  said  company- 
has  lapsed. 

As  these  bonds  bear  date  subsequent  to  the  adoption  of  the  constitu- 
tional amendment,  all  persona  acquiring  them  were  charged  vitb 
notice  of  the  existence  and  effect  of  that  amendment;  they  were 
charged  with  notice  that  in  1871  it  was  not  in  the  power  of  the  Gen- 
eral Assembly  and  the  Governor  to  bind  the  State  by  the  issue  of 
these  bonds  as  a  sutiatitute  for  the  obligation  to  indorse  the  second- 
mortgage  bonds  of  the  New  Orleans,  Mobile,  and  Chattanooga  Itoil- 
road  Company,  because  said  obligation  was  conditional,  and  it  could 
only  become  binding  on  the  State  upon  the  happening  of  the  con- 
ditions precedent,  and  they  might  never  happen. 

The  Issue  of  these  bonds  as  a  substitute  for  a  debt  that  did  not  exist, 
and  that  might  never  exist,  was  to  all  intents  and  purposes  the 
creation  of  a  debt  in  1871,  in  contravention  of  the  constitutional 
amendment 

Slate  vs.  CUiiUm  and  Dtibudet,  393. 
4.  It  has  been  held  that  a  dischai^  under  the  l>aukrupt  law  does  not 
release  one  from  the  obligation  to  collate.    Upon  the  same  principle 
the  heir  can  not  plead  against  collation  that  the  debt  which  be  owes 
is  prescribed. 

If  the  parties  were  claiming  simply  as  heirs  of  the  deceased,  being 
collaterals,  they  could  not  be  forced  to  collate.  But  they  do  not 
claim  as  heirs.  They  claim  under  the  will.  They  must  tber^orc 
take  according  to  the  terms  of  the  wiU. 

Now,  the  will  provides  that  the  donations  which  the  testator  may  have 
made  to  his  heirs,  as  well  as  the  debts  and  other  adviuices  wbich 
they  owe  him,  shall  be  brought  into  his  succession,  in  order  that  the 
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three  branchee  of  his  hdis  may  be  plB.ced  upon  a  footing  of  perfect 
equality. 
Alphonse,  now  deoeaaed,  was  one  of  the  three  branches.  In  order  that 
the  provlsioDB  of  the  will  should  be  carried  out,  it  wes  neoeBsary 
that  he  should  collate  what  he  owed.  Win  children  can  have  no 
greater  lights  or  interest  in  the  succession  of  which  he  formed  a 
branch  than  he  had.  He  would  have  been  obliged  to  collate.  So 
are  they. 

SMCcesaion  0/  Bougie,  743. 
See  JtmaHENT,  Na  4— JVoncis  vs.  Marie  Louise  Martin,  403. 

BONDS  (NEW  OBIjEANS  WATEBWOIKS). 
1.  Bonds  with  coupons  payable  to  bearer  are  negotiable  securities  and 
pass  by  delivery,  and,  in  tact,  have  all  the  qualities  and  incidents  of 
commercial  paper.  The  bonds  in  controveray  were  payable  to 
bearer;  they  were  not  due  when  bought  by  the  defendant,  who  gave 
value  for  them.  The  purchaser  was  therefore  unaffected  by  want  of 
title  In  the  vendor. 

Consolidated  Association  of  JPkmiers  of  Louisiana  vs.  J.  Suma 


BONDS  (TOWN  OF  D0NALD80NVILLE). 
1.  Id  1861  the  Oenerat  Assembly  passed  act  No.  69,  authorizing  the 
mayor  and  selectmen  of  the  town  of  Donaldson ville,  pariah  of  As- 
cension, to  issue  bonds  for  such  sums,  not  exceeding  twentj-flve 
thousand  dollars,  as  in  their  judgment  might  be  required  tor  the  in- 
terest of  said  town. 

Under  this  authority,  in  1866,  the  town  of  Donaldson  ville  undertook 
to  settle  with  all  its  creditors  by  issuing  to  them  consolidated  bonds 
amounting  fn  the  aggr^ate  to  less  than  twenty-Sve  thousand  dol- 
lars, payable  ten  years  after  date,  bearing  eight  per  cent  interest, 
payable  annually. 

The  interest  on  these  bonds  was  paid  punctually  till  April,  1871.  Subse- 
quently, the  corporation  refused  to  pay  the  interest  as  it  accrued, 
and  it  passed  an  ordinance  repudiating  the  bonded  debt  There- 
upon the  plsintitr,  holder  of  some  of  these  bonds,  sues  the  defend- 
ant for  the  payment  of  the  Interest  and  capital  represented  by  these 
bonds. 

The  corporation  had  undoubtedly  authority  to  issue  the  bonds  in  ques- 
tion, and  it  fails  to  show  any  want  or  failure  of  consideration  ot  any 
other  valid  defense.  It  was  anxious  to  settle  with  its  creditors  and 
procure  a  long  term  ol  years  tor  paying  the  debts  It  considered  it 
then  owed. 
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Corporatfone,  like  natural  pereons,  should  be  honeet  In  tbo  case  at 
bar  the  town  ol  Doualdaouville  had  authority  in  1866  to  settle  with 
plaintiff  or  the  party  to  whom  these  bouds  were  isaued.  Whatever 
defense  there  was  to  the  claim,  it  waa  presumably  Icnown  at  the  time 
ol  the  settlement 

It  there  was  not  then  a  valid  legal  obligation,  there  was  at  least  a 
moral  obligation,  which  was  a  good  conaideratlon  tor  the  bonds.  If 
there  was  no  other  oonsideratioD,  the  delay  of  ten  years  was  a  legal 
consideration  for  the  compromise  in  1866  under  which  the  bonds  in 
question  were  issued. 

The  refusal  to  pay  the  interest  which  was  due  in  April,  1872,  and  Aprils 
1873,  aod  the  ordiuanco  of  repudiation,  did  uot  cause  the  whole 
debt  to  become  due,  aud,  therefore,  in  May,  1873,  when  this  suit  was 
instituted,  pMntiff  had  not  the  right  to  demand  payment  of  the 
bonds  which  were  issued  on  the  third  of  April,  1866,  and  payable 
ten  years  after  date. 

The  holder  of  a  debt  agaiuBt  a  corporation  ties  no  greater  right  than 
if  the  maker  were  a  natural  person.  The  declaration  of  a  natural 
person  to  the  effect  that  he  repudiates  his  obligation  will  not  cause 
that  obligation  to  mature  before  the  time  specified  in  the  contract. 
Flaintitt  is  therefore  only  entitled  to  the  interest  accrued. 

I'eHx  Braud  vn.  the  Totcii  of  Donaldsoncille,  558. 

BONDS  (RELEASE). 
1.  Cariin  &.  Iieelie,  being  planting  partners,  borrowed  of  plaintifb  a 
cerUiin  sum  of  money  to  oarry  on  their  plantation  and  executed  a 
written  obligation,  which  was  duly  recorded  in  1872.  In  January, 
1873,  other  parties  claiming  privileges  upon  the  crop,  of  said  Garliii 
&  liBslie  sequestered  a  certain  quantity  of  sugar,  which  sugar  was 
released  on  bonds  by  the  seizing  creditors.  Whereupon  Cariin  & 
Leslie  compromised  with  said  creditors  who  tiad  caused  the  sale  of 
the  sugar.  Subsequently,  the  plaintiffs  iu  this  present  instance  in- 
tervened in  the  suits  aforesaid,  claimiog  a  privilege  upon  the  prop- 
erty sequestered.  The  suits  were  dismissed  in  consequence  of  the 
compromtse,  and  the  intervention  followed  the  fate  of  the  principal 
suits.  Long  afterward.  Bee  &  Co.  instituted  the  present  suit  against 
Cariin  &  Leelie,  who  were  then  absentees,  and  sequestered  the  de- 
livery bouds  executed  by  the  plaintiffs  in  the  former  suits  as  the 
property  of  the  absent  defendants,  claiming  a  privil^e  on  said 
bonds. 
The  mere  statement  of  the  case  shows  that  the  plaiutifb'  pretensions 
are  untenable.    When  they  intervened  in  the  original  suits,  those 
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suite,  In  tact,  did  not  exist,  having  been  previously  settled  by  tbe 
debtors.  Consequently,  the  bonds  were  virtually  canceled  by  the 
settlement,  and  the  defeudante,  Carlin  &  Leslie,  have  no  right  or 
title  to  them. 

Wm.  c.  Bee  £  Co.  r«.  C^liii  d:  Leslie,  648. 

BONDS  (JUDICIAL). 

1.  Judirial  bonds  are  solidary  obligations,  and  this  is  a  judicial  bond 
which  <s  sought  to  be  enforced.  The  judge  a  ipio  erred  in  not  ren- 
dering judgment  in  solido  against  the  sureties. 

J.  fUiitit,  Brother  £  Co.  vt.  Qlynn  <C  Wmtz.    Charles  Cavanacajut 
James  Bicketts,  Sureties,  676. 

BOND  (BANK'S  OFFICEB). 

See  New  Orleans  National  Bank  vs.  Wells,  T36. 
BOND  (INJUNCTION). 

See  Sheppard  vs.  Sheene,  816. 
BOABD  OP  HEALTH. 

I.  Act  No.  102  of  the  session  of  1870,  commanding  the  Board  of  Health 
to  perform  certain  work  under  the  seoond  section  of  said  act,  is  re- 
pealed  by  the  act  No.  46  of  the  Bession  of  1874. 

State  ex  rel.  Neiv  Orleans  Sanitary  and  Fertilizing  Cbmpany  vs, 
the  Board  of  Health,  536. 

CABBOLLTON  (CITY). 
I.  The  evidence  in  this  case  shows  that  plaintiff  have  never  been  paid 
tor  the  land  occupied  by  the  streets,  described  in  their  petition, 
although  another  person  was  paid  for  a  strip  of  his  land  situated  in 
the  same  locality;  that  these  streets  have  been  opened  from  fcur  to 
seven  years;  that  Uiey  have  been  ditched,  Improved,  and  occupied 
by  the  dty  of  CarroUton;  that  there  has  been  no  formal  ordinance, 
however,  directing  the  opening  of  these  streets.  The  chaise  that 
the  streets  have  t>een  dedicated  to  public  use  by  the  owners  is 
wholly  unfounded.  The  conclusion  is  that  the  pl^ntitb  ought  to 
recover  the  value  of  their  property  which  was  taken  and  occupied 
by  the  city  of  CarroUton,  and  which  is  proved  to  be  worth  twelve 
hundred  dollars. 

Waiter  Bailey  and  Mrs.  Aldrich  vs.  City  of  CarroUton,  Mayor, 
and  0«owi(,  171. 
CITATION. 
1.  The  objection  to  the  joinder  of  Issue  by  the  default  can  not  avail 
the  defendant.    It  is  true  there  was  no  citation,  but  defendant  ap- 
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peared  by  his  attorney  and  accepted  service  and  waived  citation. 
The  written  waiver  was  at  the  foot  of  the  petition,  and,  although 
not  dated,  it  will  be  presumed  that  it  occurred  when  the  petition 
was  filed,  which  was  ten  days  before  default  was  entered. 
The  objection  aa  to  the  testimony  can  not  be  considered,  because  no 
bill  of  exceptions  was  taken,  although  defendant  appeared  by  coun- 
sel to  accept  service  and  waive  citation.  By  this  appeajance  by 
counsel  and  by  the  legal  Joinder  of  iasue  by  a  default,  the  defendant 
was  legally  present  at  the  time  of  the  trial,  and  it  was  his  duty  to 
present  his  objections  to  the  testimony,  if  he  had  any,  by  a  bill  of 
exceptions,  in  order  that  the  same  might  be  considered  by  this 
court 

Mrs.  Annie  Castell  vs.  Thomas  J.  Castell,  Her  Husband,  91. 

2.  A  curator  ad  hoc  can  not  directly  or  indirecUy  waive  citation. 

Samuel  F.  31cfcnor  vs.  M.  II.  A.  Calhoun,  258. 

3.  Le^l  notice  of  a  suit  ag^nst  the  wife  (said  wife  being  cited)  havings 
been  served  upon  the  husband  Is  sufHcient  to  bring  her  property 
into  court.  The  notice  of  the  suit  to  the  husband  Is  suCBdent,  if  he 
makes  no  objection,  to  allow  her  to  stand  In  Judgment.  If  he  has 
not  come  into  court  and  has  not  authorized  his  wife  to  make  de* 
tense,  it  must  be  considered  that  he  thought  there  was  none  to 
make,  and,  under  these  circumstances,  to  obtain  an  order  from  the 
judge  authorizing  her  to  stand  in  Judgment  would  be  a  useless  for- 
mality. She  is  in  court  from  the  fact  that  the  suit  is  brought  against 
her,  her  husband  bemg  cited  to  authorize  her.  Being  in  court,  pro- 
ceedings may  then  be  carried  on  against  her  in  the  same  manner  as 
they  are  against  other  defendants.  If  she  does  not  answer,  default 
may  be  taken  against  her.  If  the  default,  when  taken,  is  not  regu- 
larly set  aside,  it  may  be  wnfirmed. 

Fiancis  vs.  Mrs.  Marie  Louise  Martin.  403. 

4.  One  of  ftie  m^n  questions  In  this  case  is  about  the  validity  of  a 
citation.  It  is  directed  to  Jules  O.  Olivier,  of  the  parish  of  St.  Mary, 
attorney  in  fact  of  Gabriel  L.  Fuseller:  "  You  are  hereby  summoned 
to  appear  before  the  district  court  in  and  tor  the  parish  of  St  Hary 
on  the  first  Monday  of  October  next,  and  comply  with  tne  demand 
contained  in  the  petition  of  William  Jacobs  against  you  (a  oopy  of 
which  is  hereunto  annexed],  or  file  your  answer  thereto  in  the  ofBc« 
of  the  clerk  of  said  court,"  etc.  No  answer  was  filed  to  this  suit 
Judgment  by  default  was  rendered  against  Fusetier  and  confirmed. 

This  Judgment  is  null  and  void  for  want  of  citation.  The  Code  ex- 
pressly pro\-ides  that  citation  must  be  directed  to  the  defendant 
Here  it  was  Olivier  who  was  cited,  and  it  was  Olivier  who  was  or- 
dered to  file  his  answer  to  the  demand  which  was  made  upon  him. 


INDEX.  10M» 

CITATION— CoDtinued. 

Admit  that  Olivier  was  Fuaelier's  attorney  in  fact,  still,  when  Fuse- 
lier  Is  sued  the  oitation  must  be  directed  to  faim,  and  not  to  hit 
agent 

WiUiam  Jacobs  et  aL  ra.  M.  E.  L.  I.  Frh-e,  Wife,  et  at.,  625. 
5.   The  record  shows  ttaat  the  rule  taken  by  defendants  on  plaintifb  to 
release  certain  articles  seized  and  appealed  from  by  said  plaintiilb 
was  served  on  the  counsel  of  rewrd,  they  being  residents  of  Boston, 
This  service  is  sufBdent 

Boston  Belting  Company  vs.  E.  M.  IvenB  <£  Co.,  696. 
See  Taibb,  No.  l~City  of  New   Orleang  vs.   Uie  Heirs  of  St. 

Barnes,  17. 
See  Takes,  No.  21— Jz-uiiH  vs.  City  of  New  Orlearis  and  Waggaman, 

Sheriff,  670. 
See  Taxes,  No.  23— fliwceH  fa.  City  of  New  Orleans,  681. 

CHECKS  ON  BANKS. 

See  Couuerclo,  Law,  No.  2 — Louisiana  National  Bank  vs.  Citiiens' 

Bank,  189. 
See  Couuebcial  Law,  No.  S — Helicege  va.  Hibernia  National  Bank, 

520. 
See  Coumercial  Law,  No.  B — Netcman  vs.  Kaufman  &  Co.,  866, 
See  Indorser,  No.  6 — MutuarNational  Bank  vs.  Botgii  et  (d.,  938. 

CLEBK  OF  DISTRICT  COURT. 
1.  The  relator  took  a  bill  of  exceptions  to  the  ruling  of  the  judge  a  quo 
admitting  parol  proof  that  the  release  bond  accepted  by  the  sheiiff 
was  taken  to  the  clerk's  ofBce  and  delivered  to  him  to  be  filed,  on 
the  ground  that  the  said  clerk  had  issued  a  certiQcate  to  the  relator 
to  the  effect  that  no  such  bond  had  been  so  filed  within  the  ten  days 
prescribed,  and  such  certificate  could  not  be  disproved  by  parol  evi- 
dence. 
The  court  below  did  not  err.  This  is  not  such  an  official  act  aa  comes 
within  the  rule  invoked  by  relator.  This  court  is  not  referred  to  any 
law  which  makes  it  the  duty  of  the  clerk  to  issue  such  a  certdficate 
as  an  authentic  lostrumeut.  It  ia  nothing  more  than  a  written  state- 
ment by  any  other  individual. 

State  ex  rel  Lxidger  ScheTnayder  is.  Mliws  T.  Gordy,  Sheriff, 
589. 
Bee  Appeal,  No.  3i— Stale  er  rel.  Sidiard  vs.  Robertson,  580, 

COMMERCIAL  LAW. 
1.  The  question  in  this  case  is,  whether  defendants  were  bound  to 
honor  a  certain  draft  drawn  upon  them  by  Adams  in  favor  of  plain- 
tiir.    Defendants  had  informed  plaintiff  that  Adams  was  authorized 
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to  draw  on  them  against  any  cotton  "  which  he  might  ehip  or  control 
to  be  shipped  them."  The  evidence  shows  that  the  draft  now  sued 
on  was  drawn  against  cotton  shipped  by  Adams  to  &e  defendants. 
It  was  therefore  completely  covered  by  the  defendants'  letters  an- 
thorldng  Adams  to  draw. 

It  is  to  be  observed  also  that  the  draft  in  question  was  drawn,  as  were 
all  the  other  drafts  which  are  in  the  record— those  drawn  in  favor  of 
Adama  as  well  as  those  drawn  in  favor  of  other  parties— without 
there  being  bills  of  lading  attached  to  any  of  them.  It  was  there- 
fore drawn  in  the  regular  order  of  business  as  carried  on  between 
the  parties,  and  plainUff  had  the  right  to  assume  that  it  would  be 
pi^d,  as  other  similar  drafts  had  been  p^d. 

B,  M.  Jolingon  f8.  Blakeinore  &  Co.,  140. 
1  This  suit  is  brought  by  the  Louisiana  National  Bank  of  New  Orieans 
vs.  Citizens'  Bank  of  Louisiana,  to  recover  bock  the  amount  ol  a 
check  drawn  by  the  Bank  of  Mobile,  purporting  to  be  for  twenty- 
seven  hundred  dollars,  but  which  had  been  fraudulently  raised  from 
a  smaller  sum,  and  paid  in  Ignorance  of  the  forgery  by  the  Louisiana 
National  Bank,  on  which  the  check  was  drawn,  and  which  had  been 
taken  on  depoeltby  a  third  party  and  the  amount  paidout,  upon  the 
faith  of  the  certification  that  It'was  "  good,"  put  upon  the  check  by 
the  Loublana  National  Bank. 

The  obligation  of  the  Louisiana  National  Bank  to  pay  was  the  same, 
whether  the  Instrument  be  called  a  check  or  bill.  Cleariy  there  was 
created  an  engagement  of  the  bank  to  pay,  and  the  bank  became  pri- 
marily liable  to  any  innocent  bolder  of  the  Instrument  for  the  amount 
thereof,  which  it  had  certified  to  be  good.  One  cf  two  innocent  per- 
sons must  suffer  in  this  case.  It  would  seem  but  just  that  be  whose 
act  has  caused  the  loss  should  bear  it. 

Louisiana  ffaiional  Bank  of  New  Orleans  vs.  CUUetts'  Bank  of 
LouisMTia,  189. 
3.  By  the  law  merchant  of  this  country  the  certificate  ot  a  bank  that  a 
check  is  good  is  equivalent  to  acceptance. 

This  is  a  suit  against  the  defendant  on  a  certified  check  for  $1150. 
The  defense  is  the  check  was  raised  from  forty-one  dollars  after  it 
was  certified,  and  the  date  was  altered  from  the  second  to  the  sev- 
enth of  July.  Plaintiff  acquired  it  on  the  seventh  of  July,  in  due 
course  of  business  for  value. 

There  was  a  blank  between  the  words  forty-one  and  dollars  In  which 
the  drawer  fraudulently  inserted  the  additional  figures  and  abscond- 
ed after  the  perpetration  of  the  fraud. 

The  bank  was  Diligent  in  certifying  the  check  without  drawing  a 
line  with  a  pen  across  the  blank  between  the  words  forty-one  and 
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doUare,  thereby  enabling  the  drawer  to  perpetrate  the  fraud.  There 

was  nothing  in  the  appearance  o(  the  check  to  esdte  the  suspicion 
of  plaintiff  or  a  prudent  man  of  busineee.  The  bank  therefore  is 
reeponaible. 

Feter  Helwege  vs.  Bibernia  National  Bank,  620. 

4.  It  is  not  shown  that  the  custom  te  uniyersal  among  dealers  in  goods 
to  insure  the  articles  they  are  ordered  to  ship,  Plaintlfb  prove  that 
they  never  insure  goods  sold  by  them,  unless  specially  ordered  to  do 
so,  and  this  court  thinks  that  their  dealings  with  defendant  indi- 
cates this  fact  Moreover,  defendant  was  dearly  informed  that 
plaintjfb  had  not  insured  the  goods  sent,  and  did  not  remonstrate. 
Hence,  defendant  is  liable  to  plalntifT^  for  the  claims  sued  upon. 

Cazeaiix  &  Vergnole  vs.  L.  B.  FiUiquier,  803. 

5.  A  check  is  always  supposed  to  be  drawn  against  funds,  and  any  one 
requested  to  indorse  it  as  surety  must  show  that  it  is  to  be  used 
differently  from  its  usual  purpose,  and  also  show  clearly  that  some 
specified  limit  was  fixed  to  his  liability.  No  other  object  could  be 
ima^ned  for  requiring  a  surety  on  a  cheek  than  that  It  should  be 
held  for  a  time,  or  until  funds  should  be  provided. 

In  tills  case  pl^ntifts  loaned  Kaufman  &  Co.  a  sum  of  money  on  the 
cheek  of  the  latter,  with  Weil  as  surety,  for  a  time  not  fixed,  and 
there  was  "  no  prolongation  of  the  terms  granted  to  the  prhidpal 
debtor  without  the  assent  of  the  surety,"  as  ui^ed  in  the  defense. 
Hence  the  surety  has  not  been  released  or  discharged  from  the  lia- 
bility assumed  by  him. 

leidore  Newman  &  Bro.  vs.  M.  Kaufman  &  Co.  et  al,  866. 
See  Agent  and  pRiNapAL,No.  3 — PhUlipn  vs.  Blakemore,  88. 
See  Bonds — Comotidated  Association  of  Planters  of  Louisiana  vs. 

Avegno,  K>2. 
See  Bmis  and  Pbouissory  Notfb,  No.  7—Tiwker  vs.  C.  Charpentier 

and  Husband,  617. 
See  Buxs  and  Promibsoby  Notes,  No.  9 — Lapeyre  vs.  Weeks,  664. 
See  Biu£  and  PnoMiaaoRv  Notes,  No.  10 — Howard  t&  Preston  vs. 

Mississippi  Valley  Bank  of  Vicksburg,  727. 
See  Bills  and  Promissory  Notes,  No.  12—Vredenburgh  vs.  Lagan 
£  Mackison,  941. 

COMMUNITY. 
1.  It  is  apparent  that  the  obligations  sued  on  were  obligations  of  the 
oommunlty,  of  which  R  C.  Strother  was  the  master,  and  that  the 
debt  which  arose  therefrom  was  a  community  debt.  The  judgment 
should  not,  therefore,  have  been  rendered  against  the  wife  individu- 
ally, and  she  had  no  power  to  confess  a  judgment  on  a  debt  due  by 
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the  community.  If  Judgment  wafi  Improperly  rendered  against  her, 
and  this  court  thinks  it  was,  then  the  sheriff  was  not  authorized  to 
seize  her  property  in  order  to  satisfy  it,  and  the  injunction  property 
iBsued. 

£.  L.  Slrother  and  Susband  vs.  George  B.  Hamlet,  Sheriff,  et  oL, 

2.  The  property  in  controverey  belonged  to  the  community  existing 
between  the  plf^ntiff  and  husband,  H.  Murphy,  now  deceased.  The 
plaiDtiff  having  sued  her  huBband>  for  separation  Irom  bed  and 
board,  and  for  paraphernal  property,  and  tor  her  interest  in  the 
community  property,  the  suit  was  dismissed  by  consent;  and  by  an 
act  in  the  form  of  a  donation  the  usufruct  or  the  rents  of  one  halt 
of  the  property,  separate  and  oommuntty,  owned  by  him,  waa  given 
to  her  during  her  life,  and  he  agreed  not  to  sell  or  incumber  the 
property.    This  b  claimed  to  be  a  compromise  of  the  suit 

Shortly  after  this,  the  property  in  dispute  was  mortgaged  by  Murphy 
to  Hobs,  the  defendant  in  this  suit,  for  money  loaned.  Murphy  hav- 
ing died,  and  Hoss  having  obtained  an  order  of  seizure  and  sale  of 
said  property,  the  sale  was  enjoined  by  plaintiff,  and  on  appeal  to 
this  court  said  injuncUon  was  dissolved. 

On  the  aforeeaid  property  being  finally  sold  on  a  wiit  of  seizure  and 
sale  obtained  by  Hoss,  it  was  adjudicated  to  him,  and  the  sberilT 
ejected  the  plaintiff  from  the  premises  in  order  to  give  the  said  Hoss 
complete  possession,  and  tlus  was  done  some  time  after  the  sale, 
and  after  the  sheriff  had  returned  the  writ.  It  is  of  this  act  of  the 
sheriff  that  the  plaintiff  chleSy  complains.  She  maintaics  that  the 
property  did  not  belong  to  the  succession  of  her  husband,  but  had 
become  hers  by  virtue  ol  a  partition  resulting  from  a  judgment  ob- 
tained by  her  contradictorily  with  her  co-heirs  pending  the  injimc- 
tion  suit  aforesaid,  and  recognizing  her  rights  as  asserted  in  said 
injunctifu  suit 

The  judge  a  quo  erred  in  overruling  the  piea  of  res  judicata  set  up  by 
defendant  The  alleged  grounds  in  plsintifTs  petition  are  the  same 
in  substance  as  those  set  up  in  the  injunction  suit 

The  partition  judgment  obtained  by  plaintiff  could  not  affect  the  rights 
of  the  mortgage  creditor,  who  then  had  the  property  under  seizure, 
or  of  any  other  creditor. 

If  in  the  suit  of  the  plaintiff  against  her  husband  the  act  of  donati<»i 
which  took  place  be  r^arded  as  a  compromise,  and  if  it  be  conceded 
that  the  law  authorizes  compromises  between  husband  and  wife 
(which,  however,  this  court  does  not  believe),  still  it  could  have  no 
greater  effect  than  a  regular  judgment,andit  is  well  settled  that, 
when  a  wife  asserts  any  rights  agfdnst  a  creditor  of  ths  husband. 
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by  virtue  of  a  judgment  in  her  favor  agaiast  him,  she  must  prove 
that  the  Judgment  vob  well  founded  in  law  and  In  fact 
The  debt  of  Hoss  was  created  during  the  community,  which  waa  dis- 
solved by  the  death  of  plalntUTe  husband.  She  had  not  renounced 
the  community,  but,  on  the  contrary,  bad  taken  poBeeesion  of  one 
half  of  the  community  property  in  a  partition  with  the  heirs;  she  was 
therefore  reBponeible  for  her  share  of  the  oomm unity  property  in  ber 
poseession;  and  the  price  of  the  sale  went  to  extinguish  taxes  and 
other  community  debts,  which  should  be  refunded  to  the  purchaser, 
or,  at  least,  tendered  to  him  before  an  action  to  revolce  the  sale  can 
lie  instituted. 
The  aherifTe  seizure  was  sufDciently  accomplished.  He  went  upon  the 
property  and  gave  notice  to  all  the  occupants  thereof  of  bis  seizure, 
and  notified  the  tenants  to  pay  rents  to  him,  and  be  appointed  one 
-ol  the  tenants  keeper  for  him.  The  fact  that  he  permitted  the  plain- 
tiff to  remain  on  the  premises  did  not  vitiate  the  seizure. 
The  possession  of  the  judgment  debtor  is  dissolved  by  the  legal 
seizure  under  the  writ  It  is  vested  in  the  sheriff  until  the  property 
is  disposed  of;  that  ofScer  ia  considered  the  rightful  possessor,  and 
can  maintain  an  action  of  trespass  against  any  person  disturbing 
him  in  such  possession. 
It  the  privileged  claims  which  are  asserted  did  exist,  they  were  gen- 
eral privities,  and  should  have  been  asserted  against  the  property 
and  money  in  the  hands  of  the  executor. 

A.  E.  Paul  vs.  Jacob  Hoss  et  al,  852. 
See  Husband  and  Wife,  No.  4 — Mrs.  Wttiteman  rs.  LeBlanc,  430. 
See  Succession,  No.  12—Tlu'ian,  Wife  of  Diimas,  vs.  Thezan,  442. 
See  ScccESSiON,  No.  li—S'icceKsion  of  FUintevignes,  562. 
She  MoKTaAOE,  No.  ^—Biencena,  }nfe  of  Browtsard,  m.  Fournet, 

623. 
See  Widow,  No.  1—Lndeling  vs.  Mary  -^-  Fellon  and  Husband, 
849. 

CONFEDERATE  MONEY. 
1.  The  plea  that  the  subject  of  this  oontroverey  was  a  Confederate 
money  transaction,  which  was  therefore  void,  can  not  be  maintained. 
Confederate  notes  were  not  the  consideration  of  the  obligation.  The 
consideration  was  land. 
Defendant  bad  the  privil^e  of  paying  in  Confederate  money  so  long 
as  there  was  any  Confederate  currency  to  pay  with.  But  that  privi- 
lege he  lost  by  not  taking  advantage  of  it  when  it  was  in  bis  power 
to  do  BO. 

H.  M.  Hyams  vs.  Sf.  Baer,  801. 
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CONSTITUTION. 

1.  The  title  of  act  No.  71  of  the  Legislature,  approved  Uarcb  23, 1871, 
sufflcieotly  oovera  the  act  bo  tor  as  it  annexes  the  olty  ot  Carrollton 
to  and  makes  it  a  part  of  the  city  of  New  Orleans  and  parish  of  Or- 
leans. The  annexing  ot  the  territory  of  the  dty  ot  Carrollton  to 
the  parish  of  Orleans  and  dty  of  New  Orleans  neceasaiUy  effected 
the  change  of  the  limits  of  the  respective  parishes,  and  such  c^iange 
was  constitutionally  effective  by  the  terms  used  in  the  body  of  the 
act  which  make  the  upper  line  of  Carrollton  the  upper  boundary  line 
of  the  parish  of  Orleans. 

While  the  constitution  directs  and  requires  that  the  object  or  objects 
of  a  statute  shall  be  expressed  in  the  Utie,  it  does  not  require  that 
all  the  det^ls  and  provi^ons  of  the  statute  should  be  expressed  or 
referred  to  in  the  titie.  If  the  object  or  objects  of  the  act  are  ex- 
pressed in  the  titie,  it  Is  sufficient 

Slatf.  of  LoHusiana  ve.  Daniel,  38. 

2.  It  is  unquestionable  that  by  act  No.  71  of  the  acts  of  1874  a  portion 
of  the  pariah  of  Jefferson  was  annexed  to  the  parish  ot  Orleans, 
and  that  a^d  act  is  not  unconstitutional  in  that  respect 

When  a  law  is  clear  and  free  from  ambiguity,  the  letter  of  it  is  not  to 
be  disregarded  under  the  pretext  of  pursuing  its  spirit 

Succession  of  Siinon  Teauiel,  42. 

8.  The  case  ot  tho  State  of  Louisiana  vs.  the  North  Louisiana  and 
Texas  Bailroad  Ck>mpany,  25  An.  65,  disposes  of  the  present  one, 
and  in  that  case  this  court  held  that  the  State  has,  by  making  the 
act  No.  108  of  1868  the  basis  of  its  suit,  recognized  and  affirmed  its 
coDstitutionolltyin  regard  to  the  adequate  ways  and  means  provided 
tor  the  payment  of  the  curreat  interest  and  the  principal  of  the 
bonds,  and  It  also  held  that  the  act  No.  97  of  1872  was  not  uncon- 
stitutional. 

State  ex  rel  M.  Morgan's  Stwwr  vg.  the  Board  of  Liquidators,  121, 

i.  In  the  case  ot  the  Police  Jury  of  West  Baton  Bouge  et  al.  vs.  J.  T. 
Duralde  et  al.,  22  An.  lOT,  and  In  the  case  of  the  Citizens'  Book  vs. 
Louis  Muh,  27  An.,  the  identical  points  of  prescription  and  nnoon- 
sUtuUonallty  were  r^sed  by  the  defendants  and  decided  adversely. 
Those  decisions  have  established  a  precedent  by  which  the  present 
controversy  must  be  governed. 

atiiena'  Bank  of  Louisiana  vs.  Widmo  J.  C.  de  St.  Bomee  et 
al,  125. 

5.  Act  No.  69  ot  1869,  entitled  an  act  to  provide  for  the  collection  of 
judgments  against  the  several  parishes  of  this  State,  Is  not  uncon- 
stitutionaL  It  simply  authorizes  a  judge  who  renders  a  judgment 
to  order  the  proper  persons  to  proceed  in  the  manner  pointed  out  by 
law  for  Its  execution.    This  is  a  purely  judidol  power. 
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The  object  of  tbe  law  la  cert^nly  expressed  in  its  title,  and  the  sec- 
tJoDB  thereot  provide  only  for  tbe  carrying  out  of  the  objects  tM 
stated  in  the  title.  It  does  not  therefore  coaHlct  ^th  article  114  of 
the  constitution. 
The  tax  is  certainly  uniform  in  so  tar  as  the  pariah  of  Plaquemines  is 
concerned,  as  ail  property  therein  is  taxed  alilce.  Because  artide  118 
of  the  constitution  provides  that  taxation  shall  tieequal  and  uniform 
throughout  the  State,  it  does  not  follow  that  the  people  of  the  par- 
ish of  Piaquemines  can  not  be  taxed  for  any  purpose  unless  the  peo- 
ple of  every  other  parish  in  the  State  are  also  taxed. 

JWice  Jury  of  the  Fari^  of  Flaquemines  vs.  Chriatopher  Packard 
et  al.,  199. 

6.  Even  if  the  sale  of  the  property  in  controversy  had  been  for  Con- 
federate money,  the  contract  of  sale  was  on  executed  contract,  and 
under  article  149  of  the  constitution  of  this  State  the  purchaser  would 
lie  protected. 

K  D.  Sholare,  Administrator,  vs.  Elisa  Hardee  et  al.,  259. 

7.  Where  the  appropriations  are  not  in  excess  of  revenues,  no  debt  Is 
created  in  contemplation  of  the  constitutional  amendment  limiting 
the  State  debt  to  twenty-flve  milliftns  of  dollars.  As  it  is  not  shown 
in  this  Instancethattheappropriation  in  favor  of  relator  was  beyond 
the  revenues  of  the  year  in  which  it  was  made,  this  court  concludes 
that  no  debt  was  contracted  in  violation  of  the  constitution. 

Slate  of  Louisiana  ex  rel  Mrs.  IV.  F.  JfoWe  vs.  CMrles  Clinton, 
Auditor.  Slate  of  Louisiana,  InierveYwr,  400. 
S.  Obviously  the  third  amendment  of  the  constitution  did  not  intend  to 
repudiate  Butraisting  obligations  of  the  State,  if  the  General  Assem- 
bly failed  to  provide  an  annual  revenue  sufBcient  to  pay  them.  The 
effect  of  such  neglect  would  be  that  a  subsequent  L^islature 
would,  by  taxation  and  appropriations,  provide  for  their  payment. 
Thus  in  the  present  case,  while  this  court  is  of  opinion  that  ths  rela- 
tor's pension  for  the  year  1875  alone  can  be  paid  out  of  the  appro- 
priation made  for  that  year,  still  his  claim  or  right  to  the  pensions 
of  former  years  Is  not  extinguishe  J  by  the  fact  that  there  exists  no 
appropriation  out  of  which  they  can  now  be  paid.  His  relief  must 
be  by  the  l>gialature.  Had  the  act  of  1875  indicated  that  pensions 
for  years  anterior  to  1875  were  to  be  paid  out  of  the  appropriations 
of  that  year  for  that  purpose,  it  would  not  have  been  obnoxious  to 
the  tlurd  amendment. 

StiUe  of  lAmi^tma  ex  rel.  J.  Charbonnet  vs.  Oeorge  B.  Johnson, 
Avditor,  511. 
a.  The  evidence  shows  that  the  property  taxed  is  not  used  for  church, 
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school,  or  charitable  purpoeea;  therefore  the  LegiBlature  could  not, 
under  the  conatitutJoD,  exempt  It  Irom  taxation. 
The  defendants  urge  that  the  rents  or  revenues  of  the  property  are 
appropriated  to  charitable  uses  by  the  atieociatton,  which  la  a  chari- 
table association.  But  these  facts  do  not  bring  the  property  within 
the  classes  of  properi^y  which  the  constitution  authorizes  the  Gen- 
eral Assembly  to  exempt  from  taxation. 
The  propert;y  which  is  occupied  for  the  execution  of  the  charitable  pur- 
poses of  the  institution  may  be  exempted,  but  other  property  be- 
longing to  the  association,  vhich  is  rented  as  stores,  ball-rooms,  or 
theatres,  can  not  be  exempted. 

Cilij  of  Xmo  Orleans  vs.  St.  Patrick's  Halt  Asuodalion,  512. 
10.  The  proceeding  in  the  district  court  was  irregular  and  unauthorized. 
Under  article  ten  of  the  constitution  of  the  State  the  plaintiff  had 
the  right  to  sue  out  an  injunction  in  the  parish  couri:,  and  if  the 
amount  involved  justified  it,  an  appeal  from  that  court  to  the  dis- 
trict court  might  have  been  token.  But  the  district  court  had  no 
right  to  prevent  a  suit  in  the  parish  court  by  injunction. 

Bonin  ff .  Monot,  597, 
12.  The  defendant  admits  that  the  est«nded  boundary  of  New  Orleans, 
under  the  act  of  1874,  No.  71,  embraces  his  property,  but  insists 
that  that  portion  of  the  law  is  unconstitutional,  because  it  is  not 
covered  by  or  embraced  in  the  title  ol  the  act.    The  court  can  not 
concur  in  thia  view. 
The  title  of  the  act  enumerates  other  objects  besides  the  annexation 
of  the  city  of  Carrollton  to  the  city  of  New  Orleans,  and  among 
them  is  the  creation  of  the  "  Seventh  District  of  the  city  of  New 
Orleans  and  a  muuicipal  court  and  a  sanitary  district,"  etc.    The 
boundary  of  this  Seventh  District  includes  the  defendant's  property. 
City  of  Xew  Orleans  i-s.  George  L.  Bright,  873. 
See  TiXEs,  No.  i—CiiVinan  fM.  City  of  Sete  OrUans,  102. 
See  Appbopbiation  Bill,  No.  1— State  vs.  Clinton  and  Dubaclet, 

201. 
See  Bonds  (State)  No.  2—atate  ex  rel.  Bank  of  lAniisiana  rs.  Fund- 
ing Board,  249. 
See  Bonds  (State)  No.  3— S(a(e  vs.  Clinton  and  Ditbuclet,  393. 
See  ■Wabbasts,  No.  2— City  of  New  Orleans  vs.   City  Hotel  and 

Morse,  423. 
See  JoRiBDicnoN,  No.  23— State  of  Louisiana  and  Parisli  of  St. 

Landry  vs.  Wikoff,  654. 
See  BsmmNiNfl  Board,  No,  Instate  ex  rel.  Mbncure  vs.  Dttbvclet, 

698. 
See  Taxes,  No.  25— City  of  New  Orleans  vs.  Dunbar  £  Son,  722. 
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1.  Josticee  ot  the  peace  are  coaatitutional  ofBcers  composing  a  part  of 
the  iudidary.  Article  ninety-six  of  the  coDatitution  of  1668  pro- 
vides tor  the  removal  of  various  State  officers,  the  judges  of  the 
Supreme  Court,  and  judges  of  Inferior  courts,  justices  of  the  peace 
excepted,  by  impeachment 

The  removal  from  office  of  justices  of  the  peace  is  provided  for  by 
address  of  two  thirds  of  the  members  of  both  branches  of  the  Gen- 
eral Assembly,  according  to  article  106  of  said  oonstitution,  as  they 
are  not  removable  by  Impeachment  as  provided  for  the  removal  of 
other  constitutional  officers  in  accordance  with  article  ninety-six  of 
the  constitution. 

As  the  matter  of  removal  from  office  of  justices  of  the  peace  is  estab- 
lished by  the  constitution,  no  other  method  of  removal  can  be  re- 
sorted to,  and  therefore  the  provisions  of  the  act  No.  26  of  the  acts 
of  1873,  BO  far  as  they  declare  that  a  conviction  of  extortion  in  office 
by  a  public  Officer  shall  ipso  faclo  operate  a  vacation  of  the  office, 
are  at  variance  with  article  106  of  the  State  constitution,  and  do  not 
apply  to  the  defendant  It  follows  that  no  vacancy  in  the  office  of 
fifth  justice  of  the  peace  of  the  parish  of  Orleans  has  arisen,  as  al- 
leged by  relator,  from  the  pretended  conviction  of  the  defendant  of 
the  offense  of  extortion  in  office.  There  being  no  vacancy,  there  was 
no  room  for  an  appointment  by  the  Governor. 

State  ex  rel  James  Koppelvs.  Wiitian  L.  Thompson,  444. 

CONTESTATION  OF  ELECTION. 

8ke  Eetcrniho  Board,  No.  \— State  ex  rel  Monctire  m.  Dubiiclet, 
698. 

OONTBACT. 

1.  This  suit  is  brought  to  recover  from  defendant  $40,262  damages  re- 
sulting from  the  alleged  InezecutioD  of  a  contract  to  give,  within 
sixty  days,  a  good  titje  to  a  cert^n  plantation  sold,  or  promised  to 
be  sold,  to  plaintiff,  and  for  property  and  improvements  placed  on 
said  plantation.  Defendant  denies  that  he  has  failed  to  comply 
with  bis  agreement  He  alleges  that  a  title  was  tendered  to  plahi- 
tlff  In  due  time,  but  that  objections  were  made  to  the  title  ofTered, 
and  the  plantation  was  abandoned  by  the  plahitifT,  who  had  been  In 
possession  for  some  time.  Wherefore  defendant  set  up  a  claim  in 
reoonvention  for  rent,  for  the  value  of  certain  agricultural  imple- 
ments, for  mules,  eta 

It  appears  that  plaintiff  was  a  l^see  ot  the  plantation  before  he  be- 
came a  purchaser  thereoi 

The  evidence  shows  that  the  plaintiff  had  a  right  to  object  to  the  title 
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ofFered  him,  and  that  be  gave  up  the  plantation,  which  was  received 
b^  the  defendant. 

Practieally,  the  only  object  in  determining  whether  the  instrummt 
executed  by  defendunt  in  fuvor  of  plaintiff  be  a  sale  or  a  promise  to 
aell,  l3  to  ascertain  whether  the  lease  of  the  plantation  held  by 
platDtifT  ceased  to  exist  on  the  twenty-fourth  ot  October,  1870,  (the 
date  of  said  instrument)  cr  continued  till  the  end  of  the  year  for 
which  it  hud  been  made. 

It  is  evident  that  the  parties  contemplated  the  execution  ot  a  formal 
act  of  sole,  such  as  Is  usual  in  the  transfer  of  a  plantation.  But  the 
contemplated  sale  was  not  carried  into  execution.  The  effect  of  the 
cancellatlou  of  the  agreement  between  the  parties  was  to  place 
matters  as  they  were  before  the  agreement.  The  plaintiff,  therefore, 
continued  to  be  a  tenant  under  the  lease,  and  be  owed  rents  during 
that  period.  The  evidence,  even,  shows  that  this  was  the  under- 
standing of  the  parties.  I 

Notwithstanding  the  defendant  had  not  furnished  the  plaintiff  with 
Buch  title  OS  he  had  a  right  to  require,  said  plaintiff  remained  in 
possession  ot  the  plantation.  He  had  planted  a  crop  and  made  val- 
uable improvements  on  the  plantation.  The  reciprocal  claims  of 
plaiDtitfand  defendant,  resulting  from  these  relations  of  lessor  and 
lessee,  are  settled,  in  the  judgment  ot  this  court,  according  to  the 
merits  of  ,each  claim,  as  supported  by  the  evidence. 

•Certain  losses  for  which  plaintltT  claims  damages  are  not  attributable 
to  the  fault  ot  defendant,  but  to  a  crevasse,  for  which  the  defendant 
is  in  no  manner  responsible,  and  to  the  act  of  the  plaintiff  himself. 
J.  A.  Fernandez  vs.  Bernard  SovUr,  31. 
3.  The  plaintiS^,  as  transferees  of  one  Elder,  allege  that  a  certain 
amount  ot  work  contracted  for  on  behalf  of  the  State  has  been  done 
according  to  the  contract;  that  it  has  been  approved  by  the  parties 
authorized  to  do  so;  that  the  bonds  provided  for  in  the  act  ot  eighth 
of  September,  1868,  have  been  signed,  and  that  they  are  sow  in  the 
bands  of  the  Auditor,  who  refuaea  to  deliver  them  up^  Wherefore 
they  pray  for  a  mandamus  on  the  Auditor  to  compel  him  to  deliver 

The  present  Attorney  Oeneral,  as  well  in  behalt  of  the  Auditrrr  ot 
Public  Accounts  as  in  behalf  of  the  State,  and  intervening  in  that 
interest,  opposes  the  issue  ot  the  bonds. 

The  contract  under  which  relators  did  their  worlt  was  entered  into 
with  the  Board  of  Engineers.  Tills  board  had  no  authority  to  enter 
into  the  contract.  They  could  only  do  what  they  were  empowered 
to  do  by  the  legislature,  and  the  Iiogislature  never  empowered 
them  to  make  any  such  contract.    It  is  true  that  the  commissioners 
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originally  appoioted  were  authorized  to  make  a  contract  for  placing 
a  dam  at  Tone's  bayou.  This  they  did.  But  it  wan  stipulated  in 
that  contract  that  the  work  should  be  done  within  a  cert^n  tjme. 
The  time  expired  and  the  work  was  not  done.  There  waa  therefore 
an  end  to  that  contract.  Then  the  oommissionerB  appointed  by  that 
act  became /uncti  officio,  and  their  succeBaoiH  were  only  competent 
to  Inspect  and  cauae  to  be  completed  the  work  which  had  been  be- 
gun under  the  contract.  But  the  work  was  at  an  end;  the  work  was 
never  commenced  before  the  second  contract  was  entered  into,  and 
this  contract,  as  before  stated,  the  Board  of  Engineers  had  no  au- 
thority to  make.  It  ia  true  that  In  the  opinion  of  the  then  Attor- 
ney General  it  was  the  duty  of  the  Board  of  Engineers  tx>  carry  on 
the  work  and  to  make  the  contract,  and  that  it  was  sanctioned  by 
the  then  Governor.  Bnt  neither  the  Attorney  General  nor  the  Oot- 
emor  nor  the  Board  of  Engineers  had  any  authority  to  renew  a 
dead  contract.  This  could  only  be  done  by  the  power  which  au- 
thorized It,  to  wit:  the  Legislature. 

State  ex  rel.  Eager,  BUerman  £  Co.  vs.  Clinton,  63, 

3.  All  contracts  may  be  made,  except  those  reprobated  by  law  or  pub- 
lic policy;  and  a  contract,  by  which  one  stipulates  lor  exemption 
from  responsibility  for  losses  occasioned  to  another  from  the  negli- 
gence of  his  agents  or  servants.  Is  not  against  public  policy  or  for- 
bidden by  law;  but  it  the  losses  resulted  from  the  fraudulent, 
willful,  or  reckless  misconduct  of  the  ogent  or  empIoyeCi  it  would 
be. 

William  JVoiicis  Higgins  vs.  New  Orleans,  Mobile,  and  CMtta- 
nooga  Railroad  Company,  132. 

4.  Plalntifb  sue  to  recover  seven  thousand  dollars  under  a  certain  con- 
tract with  defendants.  The  only  contract  which  defendants  author- 
ized to  be  made  was  to  build  a  house  not  to  exceed  one  thousand 
dollars  in  value.  Certainly,  under  this  authority  the  parish  can  not 
be  made  responsible  for  a  building  which  cost  seven  thousand  dol- 
lars. 

But  the  ends  of  justice  will  be  snbserved  by  rendering  a  judgment  of 
nonsuit,  instead  of  an  absolute  judgment  against  plalntifTs. 

Haz'ie  &  MeCloy,   Use,  etc.,  rs.  Police  Jury  of  the  Parish  of 
Madison,  263. 

5.  This  is  an  action  for  the  balance  of  two  notes,  which  it  is  alleged  the 
defendant  assumed  to  pay  as  a  part  of  the  price  of  the  "  Live  Oak" 
plantation,  in  the  parish  of  Concordia,  purchased  by  him  from 
James  B.  Packard. 

Defendant  can  not  be  permitted  to  contradict  by  parol  testimony  the 
contents  of  a  notarial  act. 
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Defendant  can  not  be  permitted  to  prove  that  the  motive  of  the  cod- 
traat  waa  to  eeoure  a  debt  when  the  contract  itaeit  proves  it  to  be  a 
aate. 

Defendant's  authority  to  his  a^nt  to  accept  the  act  of  sale  ratlflee  It 
aa  such,  and  has  the  same  eS^t  as  if  defendant  himeelf  had  ac- 
cepted It  unconditionally,  and  he  can  not  be  permitted  to  go  beOiind 
it  and  contradict  It 

Haintiff  was  not  present  at  the  conversations  between  the  defendant 
and  Packard.    They  are  not  admissible  as  evidence  against  her. 

But  the  evidence  as  admitted  In  reference  to  the  sale  only  shows  the 
original  intention  of  the  parties,  which  was  afterward  changed,  the 
defendant  subaequeutly  ooncIudiDg  to  accept  the  act  of  transfer  con- 
taining the  assumption  of  these  notes  as  a  part  of  the  price,  leaving 
the  matter  between  him  and  the  vendors  to  some  future  arrange- 
ment, which  is  not  shown,  and  does  not  affect  the  validity  of  the 
assumption  to  pay  these  notes  as  a  part  of  the  price  of  the  property 
purchased  by  the  defendant.  His  subsequent  effort  to  chaise  this 
notarial  act  was  purely  ex  parte,  and  was  never  acceded  to  by  tbe 
Ten  dors. 

The  denial  of  the  right  of  the  plaintiff  to  these  notes  because  one  only  - 
Is  indorsed,  and  it  was  Indorsed  by  the  payee,  a  married  womao, 
without  special  authority  by  her  husband,  was  not  made  In  the 
answer,  and  as  the  defendant  Is  not  tbe  maker,  but  Is  bound  only  by 
his  notarial  agreement,  and  the  identity  of  ^e  notee  is  not  denied, 
the  question  In  which  defendant  Is  concerned  fe,  whether  he  can 
safely  pay  to  the  present  holder.  Of  this  there  can  be  no  doubt,  IT 
this  notarial  obligation  is  binding,  and  this  court  thinks  it  te 
binding. 

8.  A.  Jannev  and  Huaband  vs.  A.  O.  Ober,  281. 

6.  The  advertisement  under  which  the  adJadicaUon  of  the  ferry  was 
made  to  defendant  states  that  the  adjudlcatee  may  satisfy  his  bid 
either  with  currency,  certificates  of  Indebtedness  of  the  pariah,  or 
parish  warrants.  Had  the  defendant  tendered,  as  he  allegte,  certi- 
ficates of  Indebtedness  in  satisfaction  of  his  debt,  the  judgment  <d 
the  court  a  qua  authorizing  defendant  to  pay  the  price  bid  with  aaid 
oertiflcates  of  Indebtedness  would  have  been  correct.  But  there  to 
no  evidence  of  any  tender  of  such  certificates  In  the  record  before 
this  court  Pariah  of  8t.  Jamea  vs.  D.  S.  Hutaaker,  391. 

7.  The  plaintiff,  an  attomey-at-law,  had  agreed  with  defendant  to  ool- 
leot  oert^n  promissory  notee,  with  the  understanding  that  In  no  case 
waa  he  to  demand  or  receive  fee  for  suit  brought  on  said  promis- 
sory notes  until  collected,  which  fee  would  thea  be  dght  per  cent  on 
the  amount 


INDEX.  1021 


OONTBACT— ConUnued. 

It  appears  that  plaintiff  obtained  jadgment  on  three  notes,  issned  iteri 
fadaa,  which  were  returned  nulla  bona,  and  never  made  any  further 
effort  to  realize  anything  from  these  judgments.  Seven  yeais  elapsed 
before  there  was  any  prospect  of  any  thing  being  nuide  by  prose- 
cuting the  judgments;  but  when  in  the  progress  of  events  an  oppor- 
tunity ooourred  to  oolleot  something,  the  plaintiff  took  no  step  In 
that  direction,  although  requested  to  do  so.  He  not  only  failed  to 
take  any  action  In  the  matter,  but,  it  seema,  be  even  discouraged  the 
making  of  an  effort  to  collect.  The  defendant  then  employed  an 
attorney,  with  the  plaintiff's  assent,  and  Oie  last  attorney  collected 
over  ten  thousand  dollars.  The  plaintiff  now  demands  eight  per 
cent  commission  on  the  amount  collected,  as  due  him  per  contract 
Under  the  circumstances  of  the  case,  the  plaintiff  is  entitled  to  no 
fee. 

Qustave  3.  Bousseau  va.  F.  Norbert  MarionTieaux,  293. 
-&  Pl^ntiff  can  assert  no  greater  rights  than  Alexander  Stelly,  under 
wCom  she  claims,  and  who  sold  a  small  tract  of  land  to  Stanville 
Frejean  for  one  thousaad  and  fltty  doUais,  which  amount  said  Fre- 
jean  bound  himsell  to  pay  to  Bienvenu  Stelly  in  discharge  of  a  oer- 
tain  mortgage  bearing  on  said  land  for  S906  20.  Bienvenu  BteUy 
foreclosed,  via  execuliva,  the  mortgage  to  secure  this  debt  of  one 
thousand  and  flity  dollars.  Plaintiff,  as  transferee  of  Alexander 
Stelly,  brought  this  suit  by  third  opposition,  claiming  the  proceeds 
of  the  sale  of  the  mortgaged  property,  on  the  ground  that  the  mort- 
gage debt  of  $906  20,  in  settlement  of  which  Bienvenu  Stelly  ac- 
quired the  clnim  in  question  was  for  Confederate  treasury  notes; 
wherefore  plaintiff  alleges  that  the  cltdm  of  one  thousand  and  fifty 
dollars  sought  to  be  enforced  by  Bienvenu  Stelly  belongs  to  her  as 
transferee  of  Alexander  Stelly,  who  sold  the  land  to  Frejean. 

The  court  a  qua  erred  In  maintaining  this  opposition.  Kenvenu  Stelly 
is  the  owner  of  the  claim  of  one  thousand  and  fifty  dollars  sought 
to  be  enforced.  I^nd  was  the  consideration  thereof,  not  Confederate 
notes.  Alexander  Stelly,  under  whom  plaintiff  claims,  could  not  re- 
cover from  Bienvenu  Stelly  the  claim  against  Frejean  for  one  thou- 
sand and  fifty  dollars,  which  he  gave  in  setUement  of  his  own  debt 
of  S906  20,  secured  by  mortgage,  admitting  this  to  have  been  for 
Confederate  notes.  It  was  an  executed  contract,  and  it  can  not  be 
annulled  on  account  of  Confederate  money  consideration.  The  policy 
of  the  law  Is  to  allow  neither  party  to  recover  on  an  Immoral  con- 
tract. 

Celegline  Delliomme,  Wife,  et  at,  vs.  C.  C.  DuBon,  Sheriff,  et  ol., 

file. 

■9.  In  this  petitory  action  to  recover  a  lot  of  ground  in  the  dty  of  New 
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Orleans,  plaintiff  relics  on  a  record  ia  the  conveyance  oOice  ot  aD 
agreement  to  sell,  lay  Fletcher  Coyle,  to  one  Mra.  Mowbray,  under 
whom  be  claLms  as  purchaser,  and  who  acquired  the  lot  under  pri- 
vate signature  from  Coyle,  who  had  not  alienated  the  same  prior  to 
the  sale  to  plaiotifT. 
This  inetrumeot  is  not  proven  to  have  been  executed  by  Coyle,  as  re* 
quired  by  article  2253,  Bevised  Civil  Code.  The  regmtry  therefore 
of  the  agreement  in  this  case  does  not  make  proof  ot  its  execution  by 
the  parties,  and  has  no  effect  against  the  doCendant,  against  whose 
good  faith  nothing  appears. 

Frcda-ick  Fairtliorne  vs.  S.  H.  DavU,  &-.,725. 

10.  The  defense  based  upon  the  all^ation  that  the  contract  sued  upon 
was  of  an  aleatory  character  and  therefore  immoral  is  not  well 
founded.  The  fact  that  defendant  only  furnished  a  part  ot  the  priou 
necessary  to  buy  the  gold  ordered  to  bo  bought,  or,  as  it  is  tcclinic- 
ally  called,  a  margin,  did  not  make  the  contract  immoral.  Like  all 
other  commercial  ventures,  it  might  result  advantageously  or  not, 
according  to  the  circumstancea,  but  that  did  not  make  it  unlawful 

Wlieeless  d-  Prati  rs.  Msk,  731. 

11.  This  is  a  suit  for  damages  in  conscquenee  of  an  alleged  violation  ot 
contract  . 

It  is  impossible  to  say  what. will  be  the  result  of  an  enterprise  which  de- 
pends upon  the  employment  ot  labor  and  the  wants  of  a  commu- 
nity, and  so  the  future  profits  which  the  plaintiff  expected  to  make 
can  not  bo  considered.  The  question  is,  what  damage  had  the  plain- 
titr  sustained  up  to  the  time  this  suit  was  instituted,  and  how  these 
damages  are  to  be  ascertained. 

The  plaintiff  is  not  entitled  to  any  interest  on  the  amount  of  money 
expended  by  him  in  the  erection  of  his  buildings,  etc.;  neither  can 
the  defendant  be  held  responsible  for  the  diCferonce  between  the  eoet 
of  the  brick-yard  with  its  buildings  and  ite  present  value.  It  may 
have  been  extravagantly  built;  it  may  not  have  been  worth  the  price 
paid  for  it;  it  may  Increase  In  value  after  the  rendition  of  this  judg- 
ment. In  other  words,  it  is  subject  to  the  same  fluctuation  in  value 
that  every  other  species  of  property  Is  subject  to,  and  does  not  form 
an  element  in  the  consideration  of  damages. 

J.  F.  HarriMon,  Jr.,  vs.  New  Orteann,  Jacknon,  and  Oreat  North- 
ern Railroad  Company,  777. 
'H,  The  main  defense  is  that  the  plaintiff  was  at  the  time  the  contract 
sued  upon  was  entered  into,  and  is  now,  a  member  of  the  Uinden 
Board  of  Trustee^  and  that  he  could  not  make  a  contract  with  said 
trustees  or  with  their  agents,  and  that  the  contract  was  null  and  vdd. 
Thte  defense  is  without  any  force.    There  is  nothing  in  law  or  in 
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morals  that  could  prevent  the  plaintiCf  from  enteriog  into  a  contract 
with  the  defendant  represented  by  a  committee  duly  authorized 
thereto.  No  fraud  is  alleged. 
If  there  is  any  bad  faith  exhibited  in  this  case,  it  eectns  to  be  on  the 
part  of  the  defendants,  who,  having  entered  into  a  contract  with 
plaintiff,  have  received  the  fruit  of  his  labor  and  materials,  and  re- 
fuse to  pay  for  the  same  under  the  pretest  that  a  person,  whose 
property  and  labor  they  are  enjoying,  had  not  the  capacity  to  con- 
tract witli  themselves — a  fact  known  to  them  when  the  contract  was 
made,  if  it  be  a  fact 

Christopher  Cha,fe  va.  Trmteex  Mbiden  Female  College,  813. 
13.  The  resolutory  condition  is  peculiar  to  the  civil  law  and  does  not  en- 
ter into  a  contract  made  in  tbe  State  of  New  York. 
A  vendor,  even  if  the  sale  include  the  resolutory  condition,' can  not, 
after  the  goods  he  has  sold  have  been  seized  by  the  sheriff  under  an 
execution,  sequester  the  goods  and  divest  the  sheriffs  possession. 
Lalaiwe  Grofoean  Manufacturing  Company  vs.  George  G.  Wolff 
&  Levi,  9i2. 
See  Appbentice,  No.  1 — Hand  vs.  West,  145. 
See  Constitdtion,  No.  6 — Scholars  vs.  Hardee,  259. 
See  Damaoes,  No.  3— Marshall  vs.  DblValle,  261. 
See  Damages,  No.  8 — Bechnel  vs.  New  Orleans,  Mobile,  and  Texas 

B.  B.  Company,  522. 
See  Privii-boe,  No.  B — State  ex  ret  Prayer  vs.  Recorder  of  Mort- 
gages el  al.,  534. 
See  Husbahp  and  Wife,  No.  5 — Julia  D.  Kelly  and  Husband  vs, 
Davis  and  Wife,  773. 

CORPORATION. 

1.  In  this  suit  on  a  mortgage  promissory  note  the  defendants  allege  in 
answer  that  they  are  not  a  corporation,  and  the  faculty  is  not  liable 
individually. 

On  the  second  of  April.  1835,  an  act  of  the  Legislature  was  passed, 
incorporating  the  Faculty  of  tho  Medical  College  of  Louisiana  and 
Medical  College  of  Orleans,  with  the  usual  powers  and  rights.  By 
repeated  legislative  enactments  since  that  epoch,  under  our  auccess- 
ive  conatitutione,  that  same  corporate  existence,  now  known  as  the 
"  Faculty  of  the  Medical  Deparment  of  the  University  of  Louisiana," 
has  been  continued,  so  far,  at  least,  as  to  preserve  tho  rights  of  their 
creditors,  with  whom  the  faculty  have  dealt  as  shown  in  this  act. 
Malvina  D.  Stone  vs.  the  Faculty  of  the  University  of  Louisiana, 
104. 

2,  The  plaintJflh  sue  the  defendants  for  the  amount  of  subscription  by 
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the  latter  to  the  slock  of  tiie  former.  But  the  subscribing  to  the 
stock  of  plalaUfb  is  not  inddental  to,  nor  necessarily  connected 
vlth,  the  purpose  and  business  for  which  the  defeodants  were  oigan- 
ized  as  a  company,  and  is  deariy  beyond  the  power  and  authority 
Gonferred  by  the  charter.  The  owning  and  navigating  of  stearashipe 
la  a  distinct  business,  and  it  seems  rational  that  the  docking  and  re- 
p^ring  of  such  vessels  would  be  the  subordinate,  secondary  consid- 
eration, and  not  that  the  owning  of  stock  in  a  steamship  com- 
pany would  be  an  incident  to  the  business  of  docking  and  repairing 
vessels.  It  follows  that  the  obligation  set  out  In  plaiutUb'  pelitioD 
can  not  be  enforced. 
A  corporation,  being  the  creature  of  the  law,  possesses  only  those  pow- 
ers which  the  charter  of  Its  creation  confers  upon  It,  either  expressly 
or  as  incidental  to  its  very  existence. 

The  modern  doctrine  Is  to  consider  corporations  as  having  sudi  pow- 
ers as  are  specifically  granted  by  the  act  of  incorporation,  or  are 
necessary  for  the  purpose  of  carrying  Into  effect  the  powers  ex- 
pressly granted,  and  not  as  having  any  others. 

Corporations  can  not  enter  Into  a  business  other  than  that  which  they 
are  authorized  by  law  to  do,  and  persons  dealing  with  the  managers 
must  take  notice  of  the  limitations  Imposed  upon  their  authority  by 
their  (barters. 

Tlie  New  Orleans,  Florida,  and  Havana  Steamafnp  Company  V8. 
the  Ocean  Dry  Dock  Company,  173. 
3.  In  this  case  relator  Is  a  large  stockholder  in  the  Bienville  OH  Works 
Company.  He  has,  in  the  very  nature  of  tbings,  and  upon  principles 
of  equity,  good  faith,  and  fair  dealing,  the  right  to  know  how  tbe 
af&drs  of  the  company  are  conducted— whether  the  capital,  of  which 
he  has  contributed  so  large  a  share — is  being  prudently  and  profita- 
bly employed,  or  otherwise.  He  shows  that  he  has  been  denied  this 
right  by  tbe  board  of  directors,  who  assume  that  the  clause  in  the 
charter  of  the  company  which  declares  that  *'  ail  the  powers  of  Oie 
oorporatlon  shall  bo  exercised  by  a  board  of  directors,"  deprives 
him  of  his  individual  right  to  know,  from  personal  inspection  of  the 
books  and  papers  of  the  company,  the  state  of  its  business  alblrs. 

This  court  is  not  prepared  to  say  that  the  above-stated  assumptioD  is 
Ic^cal  and  legally  dedudble  from  the  clause  referred  to  in  the  char- 
ter, and  does  not  see  that  the  existence  of  t^e  individual  right  of  one 
of  the  stockholders,  claimed  by  the  relator  in  this  case,  la  incom- 
paUble  with  the  power  vested  in  tbe  board  of  directors.  If  tbe  indi- 
vidual right  contended  for  does  not  remahi,  it  has  been  extinguished 
by  some  law,  dear  and  explidt  in  its  terms,  or  by  necessaiy  and  oer- 
talD  implication.     No  auch  law  is  shown,  and  no  such  irrealstlble  fn- 
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ferenoe  follows  from  the  terms  used  in  conferring  the  powers  of  the 
corporation  upon  a  board  of  directors. 

The  relator  has  shown  that  the  directors  have  concealed  from  him 
facts  which  he  had  a  right  to  know,  and  especially  In  this,  that  pub- 
lic notice  was  given  to  the  stockholders  of  the  company  to  attend  a 
meeting  to  be  held  at  the  office  of  the  company,  "  to  vote  upon  a 
reduction  of  the  capital  stock,  and  upon  other  matters."  In  order 
to  comply  with  this  call,  and  to  vote  understandlngly,  it  was  cer- 
tainly requisite  for  the  relator  to  know  the  condition  of  the  af^rs 
and  busiaesa  opera tlog^, of  the  company,  and  be  enabled  from  this 
knowledge  to  act  for  the  bes:;  Interests  of  the  stockholders  and  of 
the  company.  Therefore  he  has  brought  himself  within  the  rule 
which  entitles  him  to  relief  by  showing  a  dear  right  and  a  Just  and 
useful  purpose  to  be  effected.  The  court  a  qua  erred  In  discharging 
the  rule  taken  by  plaintiff  against  defendant. 

The  objection  that  if  the  relator  has  Uie  right  he  claims,  it  Is  personal 
to  himself,  and  can  not  be  exerdsed  by  his  agent,  has  no  force.  The 
possession  of  the  right  in  qui<Btion  would  be  futile.  If  the  possessor 
of  it,  through  lack  of  knowledge  necessary  to  exercise  it,  were  de- 
barred the  right  of  procuring,  in  bis  behalf,  the  services  of  one  who 
oould  ezerdse  it 

State  of  Louisiana  ex  reL  P.  J.  MdrUn  vs.  the  Bienville  Oil  Wbrka 
Company  el  al.,  204. 
4.  Considering  sections  one,  three,  four,  and  five,  of  act  118  of  the  aets 
of  1869,  which  statute  creates  the  defendant  company,  and  confers 
all  the  rights  and  franchises  it  enjoys,  and  couslderiDg  that  part  of 
the  title  of  the  act  which  declares  one  of  its  effects  to  be  "  to  locate 
the  stock-landing  and  slaughter-houses,"  the  conclusion  is,  that  the 
locaUon  of  stock-landings  and  slanghter-houses  ^ntemplated  by 
this  statute  was  a  permanent  and  not  a  temporary  location;  that 
the  corporation  had  no  authority  to  move  the  grand  slaughter- 
bouse  which  it  erected,  pursuant  to  the  third  section  of  thb  act, 
from  the  right  bank  to  the  left  bank  of  the  river;  that  while  it  haa 
the  right  to  establish  as  many  slaughter-houses  aa  may  be  necessary, 
the  corporation,  having  locat«d  and  est^lished  the  grand  slaugh- 
ter-house required,  as  a  ooudttion  precedent  to  the  enjoyment  of  the 
franchises  conferred  by  said  act  No.  118,  had  no  right  to  close  It  or 
remove  it  to  another  locality,  because  it  was  a  lawful  place  for 
plaintUf  to  pursue  his  occupation,  and  defendant  had  no  right  to 
close  it  and  compel  him  to  go  to  another  place. 

After  seleotlng  this  locality,  and  compelling  the  butchers  to  rep^r  to 
It,  the  defendant,  in  the  absence  of  an  express  power  in  the  statute, 
will  not  be  permitt^  to  cothpel  them  to  discontinue  thdr  business 
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at  this  place,  and  lollow  the  corporation  to  such  other  locality  as  Its- 
judgment  or  caprice  may  dictate.  The  intention  ot  the  statute  was 
not  to  confer  this  arbitrary  power  upon  the  corporation.  Ita  main 
object  was  to  protect  the  health  of  the  city  of  New  Orleans  by  re- 
quiring the  slaugliteriug  of  animals  to  be  done  within  the  designat- 
ed limits  and  at  one  ()r  more  slaughter-houses  [or  convenience  of 
inspection  by  the  proper  officer;  and  the  corporation  was  invested 
with  certain  franchises,  provided  It  located,  erected,  and  opened  to 
public  use  by  the  first  day  of  June,  1869,  a  grand  slaughter-house 
of  sufflcleot  capacity  to  accommodate  all  butchers,  and  in  which  to 
slaughter  five  hundred  animals  per  day.  This  slaughier-houae  the 
statute  clearly  requires  to  bo  kept  open;  and  the  plaintiff  was  en- 
titled to  the  injunction  which  ho  sued  out  in  the  court  below. 

Jenn  Berlldn  el  td.  fs.  Crescent  City  Lh-e-Slock-Landhtg  aiid 
Slaughter-Botwe  Company,  and  said  Company  va.  F.  Friiot  S- 
Co.  et  al.    ConsoVidaled  for  IHal  in  this  Court,  210. 

5.  The  position  of  tho  defendants  is  that  the  bond  which  they  signed 
as  principal  and  sureties  was  not  given  to  the  banic,  because  by  its 
terms  it  is  in  favor  of  the  president  and  directors  to  protect  them, 
and  not  the  bank,  against  the  misconduct  and  unfaithfulness  of  tho 
paying  teller.    This  is  erroneous. 

Tho  language  of  the  bond  makes  it  very  clear  that  the  paying  teller 
was  employed  for  and  in  behalf  of  the  corporation,  and  not  of  the 
president  and  dlrcctora  as  individuals  distinct  from  the  corporation, 
and  the  bond  was  taken  as  a  guarantee  of  his  fidelity  to  the  institu- 
tion. These  officers,  in  taking  the  bond,  were  acting  for  the  bank, 
and  as  tho  bank,  and  were  exercising  the  powers  conferred  by  the 
act  ot  Congress. 

The  expressions  therefore  in  the  bond,  "  shall  save  the  said  president 
and  directors  of  the  New  Orleans  National  Bank  harmless  from  or 
on  account  of  any  negligence  or  misconduct  of  him,  the  said  John 
a.  Wells,"  could  apply  only  to  their  offldal  capacity,  acting  (or  and 
representing  the  bank,  and  were  necessarily  intended  to  be  and  was 
la  law  a  bond  or  obligation  in  favor  ot  the  bank.  To  have  taken  It 
in  tavor  of  themselves  individually  would  have  been  bad  faith  and 
without  legal  effect  under  the  circumstances. 

JVeit  OrJeam  National  Bank  vs.  John  S.  Welht  ef  al.  736. 

6.  The  municipal  corporations  In  this  State  are  liable  (or  whatever 
damages  may  tie  caused  by  mobs  or  riotous  assemblages  within 
their  respective  limits. 

Jbteont  Brothers  vs.  City  of  New  Orleans,  936. 
See  Tnbubanch,  No.  2 — Qninn  vs.  Manhattan  Life  Insurance  Co., 
135; 
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See  Bonds  (State),  No.  S— State  vs.  Clittton  and  Dabticlet,  S93. 
See  JuKiswcnoiJ,  No.  14 — Mandttre  va.  Bonsignore  et  at,  415. 
See  Taxes,  No.  16— S(a(e  vs.  CMrles  Morgan,  482. 
See  Bonds  (Town  of  Donaldsonville)— Brand  rs.  the   Town  of 

DonaldsonvUle,  658. 
See  Taxes,  No.  19— Corporation  of  VcrmilionviUe  vs.  Motiton,  686. 
See  Taxes,  No.  26— 6'i*i/  of  Xew  Orleans  vs.  LafayMe  Insurance 
Company,  766. 

COUPONS. 

See  Sequestration,  No.  2— Southern  Bank  vs.  Louiidatia  National 
Baiifc,  97. 

COUETa 

1.  There  can  be  no  doubt  that  the  iudgo  a  qiLo  bad  the  right  to  cause 
the  minutes  and  records  ol  his  court  at  the  time  spcciBed  to  be  cor- 
rected so  as  to  conform  to  the  truth.  The  fact  in  this  instance  is 
one  within  the  knowledge  of  the  court  below,  and  this  court  has 
recognized  and  announced  the  right  and  duty  of  a  judge  to  have 
the  minutes  of  hia  court,  in  criminal  as  well  as  civil  matters,  cor- 
rected nunc  pro  tunc. 

State  of  Louisiana  rs.  David  miliams,  310. 
See  CraMiNAL  Law,  No.  18 — Stale  vn.  Fenderson,  328, 
See  Jdmbdictioh,  No.  1G— Rising  Sun  Society  rs.  Rising  Sun  Be- 
nevolent Association,  548. 
See  JcRiSDicnoN,  No.  lit— Knox  vs.  Ann  Gnrnett,  637. 
See  Returiii»o  Board,  No.  1 — Slate  ex  rel.  Moncurevs.  Dubuclet, 

698. 
See  Judgment,  No.  12— Hoioard  vs.  Walsh,  Sheriff,  947. 

CEIMINAL  LAW. 
It  It  ia  dear  that  the  plea  of  a'ltnrfois  acquit  can  not  avail  the  defend- 
ant in  this  case.  The  offense  for  which  he  was  tried  at  the  June  term 
of  1874  is  entirely  different  from  the  one  of  which  he  wae  convicted 
at  the  ensuing  October  term.  The  judgment  in  the  former  cose  waa 
arrested  because  the  offense  of  which  the  accused  was  found  guilty 
was  not  properly  set  forth  in  the  Instrument,  and  in  other  respects 
the  indictment  was  defective.  This  does  not  bar  a  prosecution  for 
the  same  or  a  second  offense,  A  new  indictment  in  such  a  case  may 
be  preferred,  and  the  former  conviction  and  discharge  can  not  be 
pleaded  in  bar.  State  of  Louisiana  vs.  Jack  Owens,  5. 

-  2.  Sections  eight  and  twelve  of  the  statute  No.  124  of  the  acts  of  1874 

did  not  in  terms,  or  by  necessary  implication,  repeal  the  law  then  in 

■    force  in  r^ard  to  larceny.    The  crime  of  larceny,  as  it  then  existed. 
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was  merely  divided  Into  grand  and  petty  laroeny,  futd  the  Legisla- 
ture simply  defined  what  should  be  conaidered  grand  and  petty  lar- 
ceny, and  fixed  the  puniahmeut  to  each.  But  It  did  not  repeal  the 
law  tinder  which  the  prisoner  was  Indicted;  It  only  Unilted  the 
amount  of  punishment 

The  State  o/Louiaiana  vs.  itiUon  Carodine,  2L 

3.  Section  986  of  the  Bevised  Statutes  does  not  protect  the  defendaot 
in  hia  plea  of  presodptloii  of  one  year  in  bar  to  the  proaecutioD  in- 
atituted  against  tilm  for  a  criminal  offense  alleged  to  have  been  com- 
mitted on  the  thirty-first  of  July,  1871,  Upon  the  Indictment,  which 
had  been  found  within  the  limited  time,  a  nolle  pr-osegui  was  entered, 
and  on  the  e^hth  of  November,  1875,  defendant  was  proceeded 
against  by  Information.  Thus  the  Information  whioh  followed  the 
Indictment  can  not  be  conaidered  aa  the  fliat  charge  made  against 
him.    The  law  was  complied  with  when  the  indictment  was  found. 

If  the  proseoutlDg  officer  finds  that  the  Indictment  Is  defective,  he  can 
enter  a  nolle  prosequi  and  proceed  regularly,  although  more  than  a 
year  bas  elapsed  from  the  finding  of  the  Indictment  to  the  filing  of 
the  information. 

The  Judge  a  quo  erred  in  not  permitting  the  counsel  for  the  accused, 
on  the  trial  of  the  case,  to  make  an  argument  to  the  jury  on  the 
subject  of  the  prescription  of  the  crime,  on  the  ground  that  It  was 
not  their  province  to  decide  whether  the  case  was  prescribed  or  not 

Whether  or  not  the  crime  charged  was  prescribed,  was  a  matter  of 
fact  as  well  as  law,  and  upon  both  the  fact  and  the  law,  the  jury  had 
the  power  to  pass,  and  upon  both  the  fact  and  the  law  the  prisoner 
had  a  right,  through  his  counsel,  to  be  heard. 

If,  as  the  judge  a  qw>  alleges,  the  bill  of  exceptions,  as  presented,  does 
not  present  the  question  fairly,  he  should  not  have  signed  it,  and 
should  have  seen  that  the  bill  stated  the  facts  aa  they  occurred. 
State  <if  LouUtana  vs.  Henry  Cason,  W. 

4.  Prior  to  the  act  of  1855  it  was  the  rule  that  the  indictment  must  cfat- 
tain  an  exact  copy  or  redtal  of  the  instrument  forged,  when  the 
prosecuting  officer  undertakea  to  set  it  out  by  its  tenor.  But  elnca 
the  act  aforesaid  the  rule  has  been  dUIerent  in  this  State,  The 
statute  provides  that "  In  (my  indictm^it  for  foi^ry,  stealing,  em- 
bemllng,  uttering,  destroying,  or  canceling,  or  for  obtaining  by 
false  pretenses  any  instrument,  it  shall  be  sufficient  to  describe 
such  instrument  by  aay  name  or  designation  by  which  the  same 
may  be  usually  known,  or  by  the  purport  thereof,  without  seUdng 
out  any  copy  or  fac  simile  thereof,  or  otherwise  deecribii^;  the  same, 
or  the  value  thereof."    B.  S.  see.  1U9. 

State  of  Louisiana  vs.  Jules  Fbns,  dHas  E.  Mairaire,  43, 
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5.  It  not  appearing  that  proper  diligence  had  been  made  to  get  the  tee- 

timon;  of  the  Tritneeaes  required,  the  judge  a  quo  exercified  his  dls- 
oretion  properljr  in  refusing  a  oontinuanoe. 

The  exception  ttiat  the  fltst  and  third  oounts  of  the  indictment  do  not 
aet  forth  the  alleged  foiled  document  aooording  to  Its  tenor  was 
correctly  overruled  In  view  of  section  1051  of  the  Bevised  Statutes. 

Section  1062,  Bevised  Statutes,  does  away  with  the  exception  that  tho 
second  and  fourth  counts  of  the  Indictment  do  not  charge  that  the 
defendant  Intended  to  defraud  any  person  or  corporate  body. 

State  of  Louisiana  vs.  J.  D.  Nelson,  46. 

6.  Act  9i  of  the  acts  of  the  L^slature  of  1873  exempts,  among  others, 
from  serving  as  jurors,  "the  judges  aod  ofDcersot  the  several  courts 
of  this  State."  The  Juror  exempted  in  thlscase,  being  an  assistant 
clerlt  of  the  Second  Municipal  Potioe  Court  In  the  city  of  New  Or- 
leans, was  an  oCBoer  of  court  witMo  the  Intendment  of  the  act,  and 
was  correctly  discharged  on  his  claiming  the  exemption. 

It  appears  that  the  clerk  furnished  the  sheriff  with  blanlis,  to  be  filled 
with  the  names  of  talesmen  as  he  summoned  them.  This  form  of 
summons  was  signed  by  the  clerk,  with  the  seal  of  the  court  affixed. 
No  such  summons  was  necessary;  the  sheriff  could  l^i^ally  summon 
talesmen  without  serving  a  written  notice  upon  them.  In  this  case 
it  appears  that  the  sheriff  did  Eibmmon  talesmen,  and  his  serving  the 
blank  forme  given  to  him  for  Inserting  the  names  of  such  as  he  sum- 
moned gave  no  additional  validity  to  his  act,  nor  did  It  detract  from 
It.  The  order  of  the  court  a  qua  overruling  defendant's  exception 
OD  this  ground  was  correct. 

The  judge  a  9iu>' did  not  err  in  refusing  to  cliarge  the  jury  as  follows: 
"  Malice  excludes  passion;  passion  presupposes  the  absence  of  malice. 
In  law  they  can  not  co-exist." 

The  ctiaige  of  the  judge,  as  It  stands  in  the  record,  was  sufficient,  and 
rendered  it  unnecessary  for  him  to  present  to  the  jury  the  proposi- 
tions offered  by  defendant,  which  are  somewhat  obscure,  and  the 
soundness  of  which  does  not  readily  appear. 

The  gist  of  one  of  defendant's  exceptions  is,  that "  evidence  of  the  oon- 
dltion  of  the  accused  at  the  time  of  the  klUing,  whether  drunk  or 
sober,  should  be  permitted  to  go  to  the  jury  in  oonnection  with  other 
facts  in  determining  the  question  of  malice."  and  that  the  court  re- 
fused BO  to  charge  as  requested  by  defendant  The  refusal  of  the 
court  below  so  to  charge  was  correct,  inaamuoh  as  the  question 
raised  bad  already  been  discussed  In  the  general  charge,  and  evi- 
dence of  the  condition  of  the  accused  as  to  intoxication  had  been 
given  on  the  trial  without  objection. 

State  of  Louimana  vs.  Alexander  Newton,  66. 
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7.  The  accused  parties,  on  a  second  information,  were  tried  and  con- 
victed ol  the  crime  of  brealdng  into  the  shop  ol  Antonio  If  ucalouso, 
in  the  night  time,  with  intent  to  steal,  and  at  a  time  different  from 
that  chained  in  the  first  information.  By  the  trial  under  said  Srst 
information  they  were  not  put  in  jeopardy,  because  they  were  tried 
on  a  different  cbai^.  The  plea  of  autrefois  acquit  can  not  therefore 
avail  the  defendants,  and  was  properly  oTerniled. 

The  State  of  Louisiana  vs.  E.  B.  Malone,  alias  Kiitcli  Malone,  and 
Patrick  Jones,  80. 

8.  The  only  illegality  complained  of  in  this  case  is  the  selection  of  the 
grand  jury  by  O.  H.  Braughn  while  he  acted  as  judge  of  the  Superior 
Criminal  Court,  under  the  appointment  of  Judge  Atocha,  the  incum- 
bent, then  disabled  by  sickness,  and  before  bis  subsequent  appoint- 
ment by  the  Governor.  The  question  is  whether  this  illegality  can 
be  inquired  into,  after  conviction  and  sentence,  on  a  writ  of  habeas 
corpus. 

To  ascort^n  the  cases  in  which  the  writ  may  be  granted  recourse  must 
be  bad  to  the  English  law  and  to  the  statutes  of  the  State,  which 
have  provided  specifically  for  particular  cases,  Tho  luUieas  ooiTitts 
act  of  31  Charles  II.  has  been  re-enacted  and  adopted,  if  not  in 
terms,  yet  in  substance  and  effect,  in  all  the  United  Statea  Article 
822  of  our  Code  of  Practice  enumerates  the  circumstances  in  which 
the  writ  may  be  issued  when  the  party  applying  for  it,  and  to  be  re- 
stored to  liberty,  is  confined  by  the  order  of  some  tribunal.  On  this 
occasion  the  applicant  does  not  bring  himself  within  the  provisions 
either  of  the  English  statute  aforesaid  or  of  those  of  our  Code  of 
Practice. 

In  the  case  now  under  consideration  there  is  a  sentence  of  conviction 
of  a  court  of  competent  jurisdiction.  It  is  not  denied  that  the  Su- 
perior Criminal  Court  had  jurisdiction  of  tho  case,  or  even  that 
Judge  Braughn  was  the  judge  of  that  court  when  tho  indictment 
was  returned  into  court  and  when  he  sentenced  the  convict. 

The  State  constitution  recognizes  the  writ  of  Uabea*  corpus,  and  desig- 
nates the  courts  which  may  issue  it,  but  does  not  point  out  the  cases 
in  which  it  may  bo  used  as  a  remedy,  except  that  the  Supreme  Court, 
or  the  justices  thereof,  shall  exercise  this  power  only  in  cases  in 
which  tho  court  might  have  appellate  jurisdiction.  But  the  writ  of 
habeas  corpus  was  never  designed  to  bo  a  writ  of  error  by  which  tbo 
errors  or  irregularities  of  final  judgments  could  be  revised.  The 
application  of  petitioner  is  refused. 

State  of  Louisiana  I's.  David  Fenderson,  82. 

9.  The  judge  a  quo  refused  to  grant  a  new  trial  upon  an  affidavit  of 
newly- discovered  evidence.    The  alleged  now  evidence  was  the  testi- 
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mooy  of  one  Mory  Woodworth,  who  had  been  charged  and  tried 
with  tbese  parties  and  found  not  guilty  in  the  aame  verdict;  where- 
upon, after  judgment,  the  afQdavit  was  made. 
It  does  not  appear  that  a  severance  was  asked  for  previous  to  the  trial, 
nor  that  application  was  made,  before  it  was  ended,  that  a  verdict  ot 
aoquittul  might  be  found  against  her  in  order  that  she  might  testily 
on  behalf  ot  her,  co-defendants,  nor  that  the  appellants  became 
aware,  after  the  trial,  of  the  fact  that  the  said  witness  could  testify 
in  their  behalf.  There  was  not,  consequently,  due  diligence,  and  the 
court  a  qua  did  not  err  in  refusing  the  new  trial. 

State  of  Louisiana  vs.  Wm.  WoodworUi  and  Mary  McCauley,  89. 

10.  Defendant  moves  to  dismiss  this  appeal  because  this  court  is  with- 
out jurisdiction  ration e  materice. 

The  Supreme  Court  has  Jurisdiction  in  questions  of  law  only  in  crimi- 
nal cases  "  whenever  the  punishment  of  death,  or  imprisonment  at 
bard  labor,  or  a  fine  exceeding  three  hundred  dollars  is  actually  ijB- 
poeed."  This  case  is  a  criminal  one,  where  no  punishment  has  ac- 
tually been  imposed.    The  motion  must  prevail. 

State  of  Louisiana  vs.  A.  C.  Banks,  92. 

11.  On  the  trial  ot  this  case  objection  was  made  by  the  defendant  to 
the  admission  in  evidence  ot  the  written  deposition  of  a  witness, 
taken  before  the  committing  magistrate  and  offered  by  the  State,  on 
the  ground  that  the  constitution  of  the  United  States,  as  well  as  that 
of  Louisiana,  gives  every  accused  person  on  trial  the  right  ot  being 
confronted  face  to  faco  by  the  witnesses  against  him,  and  that  such 
proceeding  as  was  had  in  the  case  deprives  him  in  effect  ot  said 
right. 

The  court  a  qua  did  not  err.  Before  admitting  the  deposition  it  was 
proved  that  the  witness  was  absent  and  could  not  be  found ;  that  on 
the  preliminary  examination  he  tesiifled  in  presence  of  the  accused; 
that  his  testimony  was  reduced  to  writing,  read  to  and  subscribed 
by  him  in  the  preeence  of  the  accused,  and  attested  by  the  commit- 
ting magistrate.  This  seems  to  bring  the  case  within  the  common- 
law  rule  to  the  eCTect  "  that  it  due  diligence  has  been  used,  and  it  is 
made  manifest  that  the  witness  has  been  sought  for  and  can  not  bo 
found,  or  if  it  be  proved  that  he  was  subpenied  and  fell  sick  by  the 
way,  his  deposition  may  be  read,  for  that,  in  such  case,  he  Is  in  the 
same  circumstances  with  regard  to  the  party  that  is  to  use  him  as  if 
he  were  dead." 

Stale  of  Louisiana  vs.  Misea  Harvey,  105. 

12.  The  plea  of  autrefois  acquii  or  convict  must  be  made  before  verdict, 
and  is  not  allowable  bs  a  ground  for  a  new  trial,  or  arrest  of  judg- 
ment.   In  a  motion  in  arrest  of  judgment,  the  party  is  confined  to 
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matters  patent  on  the  record,  and  can  not  seek'  matters  aHnnde  to 
support  it. 
If  the  plea  ootild  be  a  ground  for  a  new  trial,  as  it  must  rest  on  facts 
to  be  established,  this  court  would  be  without  jurisdiction  to  pass 
on  It 

State  of  Louisiana  vs.  Edward  Waskington,  alias  Johnson,  olios 
Blubber,  129. 

13.  Admitting  it  to  be  good  law  that,  under  an  indictment  or  information 
for  burglary  and  larceny,  the  jury  may  find  the  accused  guU^  of 
both,  or  either  of  them,  the  accused  in  this  case  had  no  cause  to 
complain  of  the  charge  by  the  judge,  as  It  was  more  favorable  to 
him  than  it  would  have  been  with  the  additional  cbargeasked  by  bis 
counsel.  Under  the  charge  they  were  to  find  him  guilty  of  both 
crimes,  or  notguilty  of  either;  whereas,  under  theother  charge  asked 
for,  they  would  be  authorized,  in  case  they  did  not  And  him  guUty 

*  of  burglary,  to  find  him  guilty  of  larceny.  He  was  therefore  in  a 
better  position  under  the  charge  as  ^ven  than  he  would  have  been 
under  the  one  that  was  asked.  Under  such  circumstances  If  is  not 
necessary  to  reverse  the  judgment  and  remand  the  case  tor  a  new 
trial.  State  of  Lomglana  vs.  Thomas,  170. 

14.  The  first  ground  of  defense  on  the  part  of  defendant  Is,  that  the 
grand  jury  which  indicted  bim  was  not  legally  organized,  being  the 
grand  jury  which  was  organized  by  Judge  Braugbn  while  acting 
under  the  appointment  of  Judge  Atocha,  the  presiding  judge  of  said 
court,  but  it  is  well  settled  that  objections  of  this  character  must  be 
made  before  going  to  trial,  which  was  not  done  in  this  case.  Besides, 
there  Is  nothing  In  this  record  showing  when  the  grand  jury  was  or- 
ganized and  by  whom. 

The  Indictment  was  found  on  the  fifteenth  of  June,  1876,  and  It  was 
returned  into  court,  recorded  and  filed,  on  the  twenty-first  of  Jane, 
1675.  During  all  this  time  this  court  will  take  judicial  notice  that 
Judge  Braughn  was  the  judge  of  said  court  by  commiasion  issued  to 
him  by  the  Qovernor  after  the  death  of  Judge  Atocha. 
The  second  ground  of  defense  Is  presented  in  a  bill  of  exceptions  which 
defendant  took  to  the  rule  of  the  court  a  qua  refusing  to  allow  him 
to  challenge  peremptorily  four  jurors.  But  defendant  was  not  en- 
titled to  challenge  peremptorily  the  jurors  In  question,  because  his 
cose  does  not  oome  within  the  provlelon  of  section  997  of  the  Re- 
vised Statutes,  allowing  such  challenge. 

State  of  LouisiatM  vs.  WUUam  L.  Thompson,  18ft 
16.  The  objection  to  the  admission  of  Eliza  Brown  to  testify  on  behalf 
of  the  accused  on  the  ground  that  sh*  Is  his  concubine  goes  to  her 
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credibility  aod  not  to  her  admissibility.    The  judge  a  gw  should 
have  admitted  her  to  testify. 

State  of  ZowisioTio  va,  Cupid  Brown,  279. 

16.  The  error  oompl&ined  of  In  this  esse  Is  that  counsel  for  prisoner  was 
not  allowed  to  read  In  the  presence  of  the  jury  the  InBtructione 
which  he  had  prepared  for  the  judge,  and  was  requested  to  hand 
them  directly  to  the  judge  to  be  by  him  passed  upon  without  oral 
discussion.  In  this  It  Is  impossible  to  see  bow  any  of  the  lights  of 
defendant  were  Invaded.  . 
It  would  notliave  been  proper  for  detendaat'e  oounsel  to  argue  the 
merits  of  his  requested  Instructions.  The  only /question  which  oould 
be  Inquired  into  was  whether  the  charge  of  the  judge  was  erroneous, 
or  whether  he  had  improperly  refused  to  chai^  what  the  defendant 
asserted  was  the  law  governing  his  case.  Tbls  is  not  attempted. 
State  vs.  mil,  311. 

IT.  The  Information  charges  that  the  accused  "  did  wlUfully,  malicious- 
ly, and  feloniously  take,  steal,  and  carry  away  one  hog  worth  the 
sum  of  five  dollars."  It  was  unueceesary  to  use  the  word  "  petit," 
as  the  law  declares  that  where  the  object  Is  under  the  value  of  one 
hundred  doUars  the  crime  is  petit  larceny.  The  value  mentioned  in 
the  information  being  less  than  that  sum,  the  crime  Is  by  the  law 
petit  larceny. 

Stale  of  Louisiana  vs.  Jesse  JPOwell  and  Levi  Gibson,  315. 

18.  The  court  is  urged  by  the  counsel  for  the  defendant  to  take  judicial 
cognizance  of  the  fact  that  at  the  time  the  grand  jury  which  found 
the  bill  of  indictment  In  this  case  was  Impaneled  Judge  Braughn 
was  presiding  in  the  court,  and  that  he  was  not  then  judge  of  the 
court,  but  was  ill^ally  acting  under  appointment  from  Judge  Atocha, 
the  presiding  judge.   This  can  not  be  done.   This  court  has  no  legal 

•  means  of  knowing  whether  Judge  Atocha  presided  in  his  court  on 
that  day  or  not,  even  If  the  grand  jury  was  impaneled  before  Judge 
Braughn  was  legally  appointed  judge  of  that  court;  nor  can  this 
court  tell  when  the  grand  Jury  was  impaneled.  The  fact  which  coun- 
sel wishes  this  court  to  assume  as  true  should  have  been  shown  in 
some  legal  way  by  the  record,  it  it  be  a  fact. 

State  of  Louisiana  vs.  D.  K  Fenderson,  828.    . 

19.  The  law  Is  that  in  a  prosecution  for  perjury  it  must  appear  on  the 
face  of  the  Indictment  that  the  matter  alleged  to  be  false  is  material. 
But  it  Is  sufficient  to  charge  generally  that  the  false  oath  was  material 
on  the  trial  of  the  Issue  upon  which  it  was  taken;  it  is  not  necessary 
to  show  particularly  how  It  was  material.  In  the  Information  In  the 
present  instance  the  materiality  of  the  evidence  is  charged  directly, 
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and  the  ststementa  in  cbarging  the  false  oath  aad  the  drcumstances. 
make  its  materiality  plain. 

Prosecutions  for  offenses  not  capita  may  be  by  information  with  the 
consent  of  the  court  first  obtained. 

The  objection  that  the  assignment  of  perjury  is  upon  a  question  which 
the  Stat«  has  no  legal  right  to  ask  and  nhich  the  witness  could  have 
refused  to  answer,  ia  not  well  founded.  The  State  did  have  a  right 
to  ask  it;  it  was  material.  It  the  answer  would  criminate  the  witness 
he  might  refuse  to  answer,  and  the  court  would  not  compel  a  re- 
sponse.   Here  the  witness  made  no  objection  to  answer. 

It  is  clear  from  the  record  that  the  particular  cause  pending  In  which 
the  perjury  is  all^^  to  have  been  committed  is  sufficiently  speci- 
fied. There  is  no  confusing  or  mixing  up  of  two  trials  or  of  two 
false  oaths. 

The  Information  sets  out  that  the  oath  was  administered  by  "  A.  W. 
Sfoore,  clerk  of  tbe  Twelfth  Judicial  District  as  aforesaid,  then  and 
there  having  sufficient  authority  to  administer  an  oath  to  the  said 
Sam  Maxwell  in  that  behalt"    Ttiis  is  suffldent 

State  of  Louisiana  vg.  Sam  Maxwell,  361. 

20.  This  case  is  before  this  court  on  an  ass^piment  of  error  patent  upon 
the  record,  viz.;  that  it  does  not  appear  from  the  record  herein  filed 
that  the  jury  who  tried  the  accused  were  sworn  before  the  trial  of 
the  cause.  This  objection  is  fatal  and  seems  to  be  settled  in  crim- 
inal  jurisprudence. 

Slate  of  Loaisiatia  vs.  Allen  Phillips  and  John  Btdd,  387. 

21.  In  accordance  with  preceding  decisions  given  by  this  court  in  simi- 
lar cases  coming  up  from  the  same  oourt  a  qua,  tbe  assignment  of 
error  that  the  record  in  this  Instance  falls  to  show  that  the  jury  who 
tried  the  accused  was  sworn,  must  be  held  as  good. 

State  of  Louisiana  vs.  David  King,  4S5. 

22.  The  assignment  of  error  that  the  record  fails  to  show  that  the  jury 
who  tried  the  case  was  sworn  before  the  trial  must  be  held  good. 
This  material  lOct  can  not  be  supplied  in  a  criminal  case  by  the  pre- 
sumption of  omnia  rite  acta,  but  should  appear  on  the  record  Itself. 

8l(Ue  of  Louisiana  vs.  Elijah  Douglasa,  125. 

23.  The  accused  was  charged  with  assaulting  and  stabbing  with  a  dan- 
gerous weapon,  to  commit  murder.  The  jurisdiction  of  the  Superior 
Criminal  Court,  in  which  the  proceedings  were  bad,  Is  limited  to  of- 
fenses for  which  the  punishment  may  be  death  or  ImprlBonmect  at 
hard  labor  In  the  p«iltentlary.  It  is  manifest  that  tbe  court  bad 
jurisdiction  to  try  tbe  prisoner  under  tbe  charge  preferred  In  the  In- 
dictment, and  this  jurisdiction  could  not  be  ousted  by  the  verdict  of 
the  juiy,  which  was,  "guilty  of  assault  with  a  dangerous  weapon. 
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and  Inflicting  wounds  less  than  mayhem."  Having  bad  jurisdiction 
of  the  case,  the  court  had  Decessarily  the  power  to  render  the  judg- 
ment on  the  verdict  found. 

The  verdict  is  responsiTe  to  the  indictment  In  the  greater  oCTenee  the 
intent  Is  to  kill;  in  the  amaller  offense  the  intent  to  kill  is  wanting. 
The  offense  for  which  the  accused  Is  convicted  Is  included  in  the  one 
charged  in  said  indictment.  When  on  accusation  includes  an  offense 
of  an  inferior  degree,  the  jury  may  discharge  tho  defendant  of  the 
higher  mime  and  convict  him  of  the  less  atrocious,  it  they  find  a'ver- 
dict  of  guilty  of  the  inferior  offense  and  take  no  notice  of  the  higher. 
The  Slate  of  Lottiaiana  vs.  JUichael  DeLaney,  4Si. 
31.  In  this  instance  the  plea  of  prescription,  under  the  statute  of  limit- 
ations, of  one  year,  set  up  in  bar  since  the  alleged  discovery  of  the 
offense  with  which  the  accused  is  charged  by  the  district  attorney 
and  other  public  authorities  must  prevail. 

By  the  bill  of  exceptions  found  in  tho  record  It  appears  to  have  been 
adoiitted  on  the  part  of  the  State  that  the  accused  was  taken  into 
legal  custody  tor  the  offense  charged,  prior  to  the  first  of  July,  1874, 
and  that  he  has  been  in  prison  ever  since,  more  than  one  year  hav- 
ing intervened  between  that  date  and  tho  time  of  filing  the  informa- 
tion on  the  seventh  of  December,  1875. 

Stale  of  Louisiana  vs.  Frank  Bennison,  4B0. 
25.  Defendant  was  entitled  to  have  a  copy  of  the  vejiire  served  upon 
him,  and  this  was  done.  Alt  ot  the  persons  named  thereon  did  not 
answer  to  the  summons,  but  that  was  because  they  were  either  ex- 
cused or  could  not  be  found.  The  law  was  complied  with  when  the 
venire  was  served  upon  him. 

The  judge  a  quo  was  right  when  excusing  several  jurors  who  could 
not  understand  the  English  language.  This  discretionary  power  he 
had  under  the  first  section  of  act  No.  9i  of  the  acts  of  1673. 

On  the  trial  of  the  exceptions  filed  by  defendant,  he  offered  to  prove 
that  In  drawing  the  venire,  ballots  were  placed  in  the  box  coutain- 
ing  the  names  of  all  persons  who  were  on  the  registration  list,  in- 
cluding those  who  had  served  at  previous  terms  of  the  court  within 
the  last  three  years  next  preceding  the  present  term.  Admitting 
the  fact  to  be  as  stated,  the  defendant  suffered  no  wrong  thereby, 
for  he  does  not  complain  that  they  are  incompetent  jurors.  What 
he  urges  Is  no  objection  to  them  as  jurors.  They  might  have 
caused  themselves  to  be  discharged,  but  the  caase  of  dlscfaaige  was 
personal  to  themselves. 

The  court  did  not  err  in  allowing  Burleson  to  be  sworn  as  a  juror.  He 
eworejt  is  true,  on  his  voir  dire  that  he  had  "  conversed  about  the- 
matter  with  some  ol  the  eye-witneseee  to  the  killing  chained  against 
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the  accused  In  thla  case,  and  th^t  he  had  formed  an  opinion  as  to 
the  guilt  or  innocence  of  the  accused;"  but  he  also  said  that  "  hia 
opinion  was  merely  ImaginaT?  and  was  not  a  fixed  opinion,  but 
would  yield  to  the  evidence,  and  that  he  felt  satisfied  be  cotild  try 
the  case  fairly  and  impartially  according  to  the  evidence,"  He  was 
a  good  Juror. 

The  same  may  he  said  with  regard  to  the  Juror  Collins.  He  had  ex- 
pressed an  opinion,  but  he  said  that  opinion  was  founded  upon  hear- 
say, and  that  his  opinion  would  yield  to  the  evidence. 

There  is  nothing  In  the  ezceptioa  that  the  talesmen  had  not  been  sum- 
moned and  called  to  be  sworn  until  after  the  r^^ular  Jury  bad  been 
finally  dischai^ed.  The  talesmen  could  only  have  been  summoned 
after  the  panel  was  exhausted,  and  there  is  no  good  reason  why  the 
Judge,  after  the  panel  had  been  exhausted,  should  not  discharge  the 
Jury  if  he  had  no  other  cases  for  them  to  try  without  waitJng  until 
the  talesmen  had  been  summoned  and  sworn. 

State  of  Louisiana  va.  Jules  Ouidry,  630, 

26.  The  objection  to  the  ruling  of  the  court  refustog  to  quash  the  In- 
dictment and  permitting  the  district  attorney  to  amend  it  by  Insert- 
ing after  the  words  grand  Jurors  "  of  the  parish  of  Bapides,"  Is  not 
well  founded.  This  amendment  was  not  necessary,  and  the  indict- 
ment  was  sufflciently  explidt  without  It  because  the  name  of  the 
parish  was  stated  in  a  previous  part  of  the  Indictment,  and  It  need 
not  be  repeated  in  every  sentence  thereof. 

The  other  objection  relied  upon  Is  that  the  Judge  a  quo  refused  to  al- 
low a  witness  who  bad  stated  In  behalf  of  the  State  an  admission 
of  the  accused  to  give  all  the  conversation  occurring  at  the  time 
when  cross-examined  by  the  defendant's  counsel  The  defendant 
«learty  had  the  right  to  draw  from  the  witness  all  the  conversation 
occurring  at  the  time  of  the  alleged  admission  made  by  him;  but 
he  has,  however,  no  cause  to  complain,  because,  after  the  district  at- 
torney had  objected  and  the  court  was  called  to  rule  on  the  point, 
the  bill  of  exception  shows  the  district  attorney  waived  his  objec- 
tion, and  the  couubbI  for  the  accused  was  requested  to  interrogate 
the  witness  as  desired,  but  he  refused  to  do  so,  and  declared  he 
y  would  not  examine  the  witness  further  unless  the  point  was  ruled  on 
by  the  Judge.    There  was  no  cause  for  this  objection. 

The  State  of  Louisiana  vs.  George  Bobinson,  653. 

27.  The  accused.  In  support  of  a  motion  for  a  new  trial,  offered  one  of 
the  Jurors  who  sat  on  the  trial  of  his  case  as  a  witness  to  prove  that, 
after  the  Jury  had  received  the  charge  of  the  Judge  and  had  retired 
for  consultation,  they  were  divided  in  their  opinion  as  to  the  verdict 
to  be  rendered,  and  that  It  was  then  and  there  urged  upon  the  jury- 
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men  unwilling  to  oonvlot  by  thoee  who  were  in  favor  of  conviction 
that  the  accused  hod  no  defense  beoanse  his  counsel  had  eubmltted 
hia  case  to  the  Jury  without  argument,  and  that  thla  t^aUmony  was 
offered  to  show  that  the  Jury  did  not  come  to  their  verdit^-t  by  oon- 
aidering  the  law  and  evidence.  The  introduction  of  this  evidence 
was  properly  rejected  by  the  court. 
To  a  bill  of  exception  founded  on  the  allegation  of  misconduct  on  the 
part  of  one  of  the  jurors  and  separation  of  the  Jury  before  rendi- 
tion of  their  verdict,  the  judges  guo  appended  the  following:  "The 
juror,  without  permission  of  the  court  or  consent  of  the  accused, 
left  bis  seat  In  the  jury-box  and  advanced  to  where  the  district  at- 
torney was  sitting  and  whispered  something  in  his  ear.  The  district 
attorney  made  no  reply,  but  merely  shook  his  head;  whereupon  the 
Juryman  immediately  returned  to  his  seat  All  this  occurred  in 
open  court,  in  presence  of  the  accused,  the  otBceis  of  the  court, 
counsel  of  the  accused,  and  the  oUier  Jurymen."  The  court  a  qua 
was  of  the  opinion:  "  There  was  neither  a  separation  of  the  jury 
nor  misconduct  on  their  part,  and  that  the  verdict  of  the  Jury  was 
strictly  in  accordance  with  the  law  and  the  evidence."  This  ruling 
is  correct. 

State  of  Louisiana  vs.  Alexia  Frug^,  6B7. 

28.  It  is  not  necessary  to  be  a  roistered  voter  to  be  a  qualified  tales- 
There  is  no  part  of  the  act  No.  B4  ot  1873  which  declares  that  only 

registered  voters  are  competent  jurors.    The  judge  a  quo  erred 
tiierefore  when  rejecting  the  juror  on  that  ground. 

Slate  of  Louisiana  vs.  Sarvey  Courtney,  Henderson  Courtney, 
Frank  Qreen,  Ben  Bobinson,  and  Joseph  Doits,  789. 

29.  It  Is  manifest  that  the  defendant  can  not  avail  himself  of  the  pre- 
tended lll^ality  of  a  proceeding  in  another  and  different  case.  He 
should  hlmBelf  have  mode  the  objection  (if  it  existed)  at  the  proper 
time,  and  not  acquiesced  in  the  drawing  of  the  jury,  and  after  judg- 
ment urged  the  objection,  as  he  did.  He  can  not  take  the  chances 
of  a  trial  and  then  object 

Stale  o/Zouisiana  i-s.  Harvey  Courtney,  794. 
80.  The  Judge  a  quo  did  not  err  when  admitting  the  evidence  objected 
■   to.    It  was  necessary  to  establish  that  the  property  stolen  belonged 
to  some  one,  other  than  the  dofeodant:  and  what  the  defendant  had 
sworn  to  in  a  Judidal  proceeding  ag^nst  the  ownership  thereof  was 
good  evidence. 
The  judge  a  quo  erred  In  permitting  a  witness  to  prove  certain  con- 
fessions made  by  the  defendant  to  one  Davis,  which  confessions 
were  not  mode  in  the  presence  of  witness,  and  which  he  only  knew 
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through  Davis.  It  waa  the  weakest  of  hearsay  evidence.  The  facts. 
If  they  existed,  should  have  been  established  by  Davis,  who  was  in 
court. 

The  court  below  did  not  err  when  refusiog  to  charge  the  jury  that  Uie 
value  of  the  horse  alleged  to  have  been  stolen  should  have  been  es- 
tablished. The  statute  declares  horae-steallng  to  be  a  crime,  and 
this  without  regard  to  the  value  ot  the  animal  stolen. 

The  judge  a  quo  properly  overruled  the  objection  to  the  testimony  of 
Da\iB  as  to  confessions  made  by  the  defendant  to  him,  which  objec- 
tion was  based  on  the  ground  that  the  witness  could  not  state  that 
he  remembered  all  the  confessions  which  the  accused  bad  made,  but 
■only  some  of  the  particular  points  thereof.  The  objection  went  to 
the  effect  of  the  testimony,  and  not  to  its  admissibility. 

The  State  should  not  have  been  permitted  to  Impeach  Its  own  witness. 
This  was  of  some  consequence,  as  the  testimony  was  Introduced  for 
the  purpose  of  identifying  the  stolen  horse. 

The  defendant  having  offered  to  establish  and  having  established  by 
two  witnesses  that  the  reputation  of  Davis,  a  State  witness,  was  bad 
as  to  veradty,  the  judge  a  quo  erred  in  instructing  the  jury  to  dis- 
regard the  testimony,  on  the  ground  that  tiie  witnesses  had  not 
heard  a  majority  of  the  people  in  the  neighborhood  of  the  impeadi- 
«d  witness  express  their  opinion  of  his  character.  The  testimony 
was  admissible,  and  it  was  for  the  jury  to  determine  whether  it  was 
sufficient  or  not  to  do  away  witii  his  credibility. 

Stale  of  Louisiana  vs.  James  B.  Thomas,  826. 
31.  It  to  an  elementary  principle  of  law  that  the  accused  is  entitled  to 
the  benefit  of  all  reasonable  doubts,  and  before  any  confession  can 
be  received  In  evidence  in  a  criminal  case  it  must  be  shown  that  it  is 
voluntary.  This  was  not  proved  in  the  case  at  bar.  Therefore  the 
judge  a  quo  erred  in  overruling  the  objection  to  the  admission  of 
the  confession. 

It  Is  competent  to  Inquire  whether  the  prisoner  stated  that  certain 
things  would  be  found  by  searching  a  particular  place,  and  to  prove 
that  they  were  accordingly  so  found;  but  it  would  not  be  competent 
to  inquire  whether  he  confeseed  that  he  had  concealed  them  there. 

In  the  present  cose  It  was  the  confession  Itself  which  was  objected  to, 
and  it  should  have  been  rejected.  Whether  the  objects  found  and 
other  facts  corroborated  the  alleged  confession  or  not,  Is  immaterial 
in  considering  the  admissibility  of  the  confession.  These  facts  might 
have  been  proved,  and  even  that  they  were  discovered  in  conse- 
quence of  the  Information  received  from  the  accused,  without 
making  a  confession  unduly  obtained  admissible. 

The  Slate  of  Louisiana  vs.  John  Garvey  atid  Cliarlea  Earl^,  925. 
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32.  An  indiotment  for  murder  Is  surBdently  precise  and  spedflc,  which 
charges  that  the  accused  did  willfully,  feloniously,  and  of  his  malice 
aforethought,  kill  and  murder  the  deceaaed. 

Slate  of  Loumana  vi.  JoquiTW  Flcrenta,  945. 
■33.  Where  a  party  la  prosecuted  for  a  crime  against  nature,  the  declara- 
tion made  by  the  prosecuting  witness  about  the  time  he  was  Injured 
and  out  of  the  presence  of  the  accused,  are  hearsay  and  will  not, be 
admitted  except  merely  to  corroborate  the  testimony  ol  the  witness 
given  on  the  trial,  when  that  evidence  has  been  impeached. 
The /act  that  the  witness  made  complaints  about  said  time  maybe 
proved,  but  the  complaints  themselves  can  only  be  shown  in  the  way 
of  corroboration. 

The  Stale  vs.  Jose  Grueo,  952. 

See  JpEiSDicnoN,  No.  1 — State  o/Lmiieiana  vs.  Harper  &  Linn,  B5. 
See  Appeal,  No.  7 — Stale  of  Louitiana  vs.  Callum,  19. 
Skb  Wrrsiss,  No.  1— State  vs.  Richie,  837. 


1.  The  accounts  of  the  curator  of  the  interdicted,  which  were  filed  and 
homolt^iated  previous  to  the  filing  of  the  last  tableau,  are,  according 
to  the  provisions  of  the  Civil  Code,  prima  facie  correct,  but  they  do 
not  form  res  judicata. 
The  accounts  are  presumed  to  be  correct,  unless  the  contrary  be  shown, 
but  this  may  be  shown  on  opposition  to  the  final  account  by  the  ac- 
counts themselves  or  by  other  testimony,  and  If  these  accounts  dis- 
close cliarges  which  are  evidwitly  illegal  or  exaggerated,  this  court 
can  notice  the  tOct  and  correct  them. 

Garatorship  of  Sarah  J.  Beecroft,  Interdicted.      Oppoaitton  to 
Final  Account  of  the  Curator,  824 

DAMAQES. 

1.  It  Is  proved  that  the  sub-lessee,  who  Intervenes  and  enjoins  in  t.^ilR 
case,  was  not  indebted  to  the  lessees  of  the  pl^ntifT  at  the  time 
of  the  provisional  seizure  by  the  plaiDtitl^  the  lessor.  There- 
fore the  court  below  did  not  err  in  perpetuating  the  injunction  and 
ordering  the  furniture  of  the  intervenor  to  be  restored  to  him,  but 
there  was  error  in  awarding  to  the  Intervenor  seventy-five  dollars 
damages,  as  attorney's  fees,  occasioned  by  the  seizure  of  the  furni- 
ture. There  is  uo,law  authorizing  the  allowance  of  counsel  fees  tea 
plaintiff  in  injunction  in  a  case  lllce  this. 

J.  E.  Campben  vs.  E.  V.  Fowler  et  al.    M.  A.  SouOncorlh,  Inter- 
venor, 234. 
■2.  The  evidence  shows  that  defendant  caused  the  arrest  and  Imprtton- 
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meat  of  plaintiff  vtthont  showing  probable  cause.    Bialloe  U  pre- 
sumed. F.  F.  Sing  V8.  J.  F.  Dittrich,  24S. 

8.  Where  the  defendant,  through  hie  agent,  agreed  to  purchase  the 
plaintilTs  plantation  for  a  fixed  price,  subject  to  an  examination  of 
Ui«  title,  and  defendant's  counsel,  after  examination,  advised  him 
that  the  Utie  was  not  good,  whereupon  he  refused  to  buy,  this  is  not 
a  non-oompUaDce  of  contract  on  account  of  which  plaintiff  is  entiUed 
to  recover  damages  bom  defendant 

G.  M.  Marshall  vs.  A.  Ytnaga  del  FaSe,  261. 

i.  There  was  no  cause  for  suing  out  the  attachment  In  this  lostance. 
The  evidence  wholly  tails  to  suat^n  the  allegation  that  defendant 
was  about  to  convert  hie  property  Into  money  or  evidence  of  debt 
to  defraud  hie  creditors.  Defendant  is  entitied  to  the  damagee  he 
clf^ms.  flenry  C.  Bridge  vs.  John  S.  Ennie,  309. 

6.  It  is  welt  setUed  that  where  there  is  contributive  ne^igeoce,  dama- 
ges can  not  be  recovered.  In  this  case,  conoedlng  there  was  a  want 
of  proper  prudence  and  care  on  the  part  of  the  employees  of  the- 
company  in  giving  the  usual  signals  of  the  approach  of  the  train,, 
which  is  not  clearly  established,  still  the  negUgence  of  him  In  whose 
behalf  damages  are  olalmed  oootrlbuted  to  Uie  unfortunate  result 
and  precludes  him  from  recovery. 

Magdalena  Laicher,  Tutrix,  Cliristopher  Laicher,  Co-T»iior,  vs. 

New  Orleans,  Jackwn,  and  Great  Nort}iern  SaUroad  Cbm- 

pany,S30. 

6.  This  Is  a  suit  In  damages  for  malicious  arreet,  false  Imprisonment, 

and  cruelty  while  in  prison.    The  evidence  shows  a  probable  csuse 

for  the  arreet  of  the  plalntifC    The  defendants  did  not  prompt  the 

treatment  of  the  party  while  In  the  "  lock-up  "  of  the  police  station, 

and  are  not  responalble  for  it,  nor  liable  In  damagee  for  the  arrest, 

as  charged  in  this  case. 

J.  H.  Sopktns  vs.  QarthwaUe,  Lewis,  Miller,  et  a3.  325. 

7.  The  article  thirteen  of  the  constitution  of  this  State  does  not  enun- 
ciate a  mere  abstraction,  but  it  guarantees  substantial  righta  To 
facilitate  the  enforoement  of  those  rights  the  General  Assembly  baa 
enacted  laws,  and  It  Lb  the  duty  of  courts,  when  called  upon,  to  en- 
force them.  An  examination  of  the  evidence  In  the  record  satisfies 
this  court  that  the  plaintiff  was  rudely  denied  admittance  to  the 
theatre  solely  on  account  of  his  being  a  colored  man.  He  is  there- 
fore entitied  to  damages.  Peter  Joseph  vs.  David  Bidwell,  382. 

8.  The  evldenoelssatlsfactory  on  the  point tbat  the  work  doneonHar- 
mllllon's  plantation  was  done  under  the  supervision  of  the  en^neer 
of  the  company,  who  had  control  of  the  matter  and  could  have  pre- 
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vented  the  dnmagea  reanltlng  to  plalntUt  but  ne^eoted  or  Iftlled  to 

do  BO. 

In  the  notarial  Instrument  in  which  the  right  of  way  was  granted  by 
Widow  SlannllUon  to  the  company  there  is  a  special  clause,  the 
meaning  of  whloh  ts  that  the  companjr  shall  pay  tor  all  damages 
caused  by  it  or  its  employees  In  oonstnioting  the  road  through  the 
Idantatloa  in  question.  .  Besponsibllity  under  this  contract  can  not 
be  avoided  by  letting  out  the  worlc  to  contractors. 

The  oODdltion  upon  which  the  company  obtained  the  right  of  way  has 
been  violated,  tetd  by  the  terms  of  the  contract  the  corporation  is 
responsible  for  the  damages  complained  of.  Besides,  there  are 
dauses  in  the  contract  between  the  company  and  the  contractors 
and  in  the  contract  between  the  contractors  and  sub-contractors 
which  fully  eetablish  that  reeponeibUity,  the  engineer  ot  the  com- 
paoy,  its  Bpedal  agent,  having  the  direction  and  constant  supervis- 
ion of  the  work  embraced  In  the  contract  of  the  principal  contractors 
and  In  the  oontraot  of  the  sub-contractors.  Hence,  the  New  Orleans, 
Mobile,  and  Chattanooga  Railroad  Company  is  responsible  for  the 
damages  occasioned  by  the  sub-contractor  on  the  plantation  belong- 
ing to  the  Buooesaion  represented  by  plaintiff 

Bechnel  vs.  the  Neio  Orleans,  Mobile,  and  Texas  Sailroad  Com- 
■  pany,  622.  ■  . 

9.  i^fdutifr  was  entitled  to  posaesaton  ot  the  premises  leased  to  biro  until 
he  was  legally  dispossessed,  which  it  is  clear  he  was  not,  and  the 
acts  ot  Bonnet,  the  lessor,  by  prostituting  legal  proceedings  to  ac- 
complish his  purpose  of  election,  by  which  plaintitT  was  damaged 
and  his  rights  recklessly  dler«^rded,  gave  a  right  of  action  for  dam- 
^les.  The  verdict  of  the  jury  has  done  Justice  between  the  partJea. 
3£.  L.  Block  vs.  A.  Bonmt,  540. 

10,  Under  the  drcumstances  of  the  case  the  city  Is  responsible  tor  the 
injury  which  was  done  to  the  property  which  it  had  leased  from 
plaintiff  during  the  continuance  of  the  lease.  The  fact  that  the 
plalntUT  received  rents  to  the  first  ot  September,  1878,  when  the 
premises  were  vacated  by  defendant,  without  demanding  payment 
for  tiie  balacoe  ot  the  rent  or  tor  damages  does  not  estop  bhn  from 
now  demanding  them. 

Rixfm  TPdptea  ue.  Cxiy  of  New  Orleam,  688, 

11.  The  jurisprudence  of  this  State  is  well  settled,  that  one  who  is  him- 
self In  fault  can  not  recover  damages  tor  a  wrong  resulting  from 
such  fault,  although  the  patiy  inflicting  the  injury  was  not  justifiable 
under  the  laws.        Matthew  W,  Vernon  ve.  Leslie  Bankeion,  710. 

II,  But  the  judge  a  quo  awarded  her  damages  beyond  this,  upon  the 
ground  that  the  property  was  returned  to  her  at  a  season  ot  the 
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year  when  It  was  dUQcult  to  procure  a  tenant  for  tiie  same.  He 
allowed  rent  in  the  shape  ot  damages  from  Hay  until  October. 
This  is  an  error.  There  Is  no  evidence  that  the  plalDtitT  coold  hare 
procured  a  tenant  if  she  had  been  put  in  posaession  ot  the  property 
on  the  day  that  the  lease  expired.  The  evid^ice  is  that  October  1b 
a  more  favorable  month  tor  the  leasing  ot  property  than  Hay,  but  it 
Is  ehowQ  that  even  in  the  October  following  the  date  ot  the  ddiveiy, 
the  property  was  not  leased,  although  offered  for  rent  Indeed,  it 
la  proved  that  plaintiff  never  found  a  tenant,  but  iiuA  ahe  aold  the 
property.  Mrs.  Watrigant  vs.  Pierre  Dufort  et  al,  892. 

12.  The  municipal  corporations  In  this  State  are  liable  for  whatever 
damages  may  be  caused  by  mobs  or  riotous  assemblages  within 
their  respective  limits. 

Fuisom  Brothers  vs.  City  of  New  Orleam.  936. 
See  EHPLOYEBa  akd  Employees,  No.  1— Peter  Dyer  vs.  Peter  IS^ey 

and  T.  P.  Leathers  el  at,  6. 
See  Contract  Na  1— Fernandez  vs.  Smdl^,  81. 
See  Att&chuskt,  No.  1 — Brandon  vs.  Allen  &  Co.,  60, 
Bee  Tasks,  No.  l—WU»onv8.  Anderson,  261. 
See  EHi>i/>SEttB  and  Euplovees,  No.  3 — Gervt^  £  SchJater  vs. 

Gay.  349. 
BxE  Libel  No.  l—Kelly  vs.  Lafitte,  436. 

See  Slandeb.  No.  1 — Hewet  vs.  New  Orleans  and  CarrcHlton  Bail- 
road  Company,  685. 
See  CosTBiCT,  No.  11 — ILtrrison  vs.  New  Orleatw,  Jackson,  and 

Great  Northern  BaHroad  Company,  777. 
See  Ikjuwction,  No.  4^-Wlllis  vs.  Elam  and  Sheriff,  857. 

DIVOBCK 

1.  This  suit  for  a  divorce  brought  by  a  husband  against  bis  wife  was 
filed  on  the  seventeenth  day  of  Uarch,  1873.  On  the  third  day 
thereafter,  the  curator  ad  hoc,  appointed  by  the  court,  answered 
admitting  the  marriage  and  that  there  was  a  minor  child,  but  deny- 
ing all  the  other  allegations  of  the  petition.  On  the  next  day  the 
deposition  of  three  witnesses  was  taken  in  the  clerk's  ofBoe  by  con* 
sent  ot  counsel  and  the  case  submitted.  On  the  suoceeding  day  the 
court  rendered  judgment  as  prayed  for  by  plaintiff,  and  three  days 
later  the  Judgment  was  signed.  Thus,  within  ten  days  the  suit  was 
filed,  issue  joined,  evidence  taken,  the  case  submitted,  and  jndgmoit 
signed.  Nineteen  days  after  the  signing  ot  tbis  judgment,  the  de- 
fendant, who  resided  in  New  York  and  who  had  been  ignorant  of 
these  proceedings,  appealed  by  her  attorney. 
The  proceeding  did  not  authorize  the  decree,  and  the  evidence  ot  the 
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witnesses  fails  to  establish  with  sufBclent  legal  cert^uty  the  chaises 
nmde  in  the  petition,  not  one  of  the  witnesses  having  any  pereonal 
knowledge  ot  the  facts,  except  that  defendant  was  not  residing  with 
her  husband  in  New  Orleans. 

The  ground  for  the  divorce  Is  simply  and  solely  the  charge  ot  aban- 
donment by  the  wife,  no  other  cause  being  disclosed  by  the  petition. 
The  charge  of  abandonment,  it  properly  presented  and  established, 
would  authorize  a  judgment  of  separatloD  from  bed  and  board,  and, 

.  after  one  year  shall  have  expired  and  no  reconciliation,  a  judgment 
of  divorce. 

Belief  on  the  ground  ot  abandonment  can  only  be  had  by  complying 
with  article  145  of  the  Bevised  Code,  which  requires  that  the  aban- 
donment must  be  made  to  appear  by  the  evidence  ot  three  reiterated 
summons  made  to  blm  or  to  her,  from  month  to  month,  directing 
him  or  her  to  return  to  the  matrimonial  domicile,  followed  by  a  Judg- 
ment which  shall  sentence  him  or  her  to  comply  with  such  request, 
together  with  a  notice  ot  such  judgment  given  to  him  or  her,  from 
month  to  month,  for  three  times  successively.  The  summonses  and 
notice  of  judgment  shall  be  made  to  him  or  to  her  at  the  place  of 
his  or  her  usual  residence,  if  he  or  she  lives  In  this  State,  and.  If 
absent,  at  the  place  of  residence  of  the  attorney  who  shall  be  ap- 
pointed to  him  or  her  by  the  judge  for  that  purpose.  This  formality 
has  not  been  complied  with  by  plalntltT. 

No  separation  of  husband  and  wife  can  be  decreed  for  cause  of  aban- 
donment without  a  compliance  with  article  145  ot  the  Bevised  Code. 

A  particular,  form  of  procedure  is  required  by  the  Code  tor  obtaining 
a  decree  of  separation  on  the  ground  ot  abandonment,  and  that 
form  must  be  pursued  to  obtain  relief.  This  ha«  been  the  ruling  ot 
this  court  in  more  than  one  case.  Upon  the  face  ot  the  record, 
therefore,  plaintiff  has  not  presented  a  cause  of  action  entitling  him 
to  relief. 

NatJianiel  B.  Merrill  vs.  Mary  Lawrence  Flint,  HU  Wife,  194. 

DOMIOILR 

1.  The  defendant  is  a  resident  ot  the  parish  of  Ftaquemines,  and 
should  have  been  sued  at  his  domicile.  The  act  No.  64  ot  1876, 
which  authorizes  property  to  be  sequestered,  etc,  and  defendant 
cited  where  the  property  to  be  sequeetered,  etc.,  is  found,  is  not  ap- 
plicable to  this  case.  This  suit  was  iDstituted  in  1872,  long  before 
the  passage  of  s^d  law,  and  can  not  be  affected  by  It.  The  court 
did  not  have  jurisdiction  of  the  case  when  it  was  filed,  nor  when  the 
judgment  was  rendered. 

I>aniel  &  James  D.  Edwards  vs.  Marin,  667. 
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EUFLOYSBS  AND  EHFLOTEES. 

1.  The  mate  of  steamboat  Katchot  iras  not  aotlog  within  the  scope  of 
Ub  employment  at  the  time  he  oommiCt«d  the  offense  oomploiued  <f 
Id  this  case,  and  the  plajntjff,  who  was  employed  as  a  roustabout  on 
said  boat,  and  who  suffered  In  oonseqnenoe  of  the  allied  offense, 
can  not  recover  against  the  Natohez  tor  the  damagee  sustained  bj 
falm  in  consequence  of  the  offense. 

Uastern  and  emplojiers  are  answerable  tor  the  damagee  occfidoned  t^ 
their  servants  Inllte  exerdso  of  the  functions  in  whlcb  they  are  em- 
ployed. This  responsibility,  however,  oolyattaeheB  when  theymi^it 
have  prevmted  the  act  which  caused  the  damages,  and  have  not 
done  Bo.  Bevlsed  Code,  artlde  2320.  But  this  case,  ae  disdosed  by 
the  record,  does  not  come  within  the  provisions  of  said  article  of 
the  Code. 

Peter  Dyer  vs.  Feter  lUeley  and  Thomas  P.  Leathers  et  aL,  6. 

2.  I^aitttlff  claims  that  he  was  a  sort  of  partner  of  the  defendant's  in 
worldng  two  plantatioos,  and  that  he  could  not  be  discharged.  But 
he  oan  not  be  maintained  in  this  position,  for  there  were  none  of  tiie 
elements  of  a  partnership  in  tfaefr  agreement.  He  was  neither  to 
reodve  any  of  the  profits,  nor  ahare  In  any  of  the  losses,  of  the  oi- 
terprise.  He  was  merely  to  receive  a  certain  portion  of  whatever 
oropa  might  be  made  on  the  plantations,  Irrespeotlve  of  any  profits 
which  the  crops  might  result  in.  He  was  therefore  a  mere  employee, 
to  be  paid  In  a  portion  of  the  crops,  Instead  of  a  certain  sum  of 
money.    Therefore,  being  an  employee,  he  coold  be  disohaiged  for 

Plaintiff  was  employed  by  reason  of  his  knowledge  and  skUI.  He  cer- 
tainly had  no  right,  under  pretense  of  bad  health,  to  delegate  his 
trust  to  another  without  the  consent  of  his  employer.  His  being 
unable  to  attend  properly  to  the  business  for  which  be  was  em- 
ployed justified  his  dlsohai^re. 

The  defendant's  plea  that  plaintiff  la  entitled  to  nothing,  has  no  foree^ 
As  defendant  retained  plaintiff  in  his  employ  for  some  time,  he  most 
pay  him  for  the  time  of  his  employment  in  proportion  to  the  value 
of  the  crops,  under  their  agreement  The  proportion  Is  to  be  estab- 
lished by  the  amount  for  which  the  crops  sold,  his  demand  having 
been  instituted  before  the  crops  were  gathered,  and  when  the  results 
thereof  were  oonjecturaL  The  proper  method  of  ascertaining  hb 
rights  is  to  divide  the  sum  total  of  the  crops  by  the  number  of  daya 
in  the  year,  and  to  allow  him  his  share  according  to  the  numbw  ot 
days  he  was  In  the  defendant's  employ. 

^nrv  O.  Jeter  vs.  D.  B.  Fetm,  23a 

3.  On  the  trial  of  the  cose  a  question  arose  as  to  whether,  in  estimating 
the  dunagee,  the  value  of  the  timber  cut  down  on  the  land  of  the 
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plolntiCb  should  be  eetjmated  by  the  price  of  timber  of  that  quality 
at  the  time  it  was  cut,  when  prices  ranged  below  the  average  rate, 
or  whether  an  average  of  sevend  years  should  be  taken.  The  ruling 
ot  the  court  below,  rrfusiog  to  admit  evidence  of  the  price  of  timber 
during  other  years,  was  correct  The  value  of  the  timber  at  the 
time  It  was  felled  should  determine  the  amount  ot  loss  sustahied  by 
the  owners  of  It 

Under  the  state  of  facts  presented  in  this  case,  defendant  should  be 
held  responsible  for  the  acts  of  his  employees. 

Oervaia  and  Sommn  Sciilater  vs.  Ed.  J.  and  Andrew  H.  Gay, 
M9. 

4.  Where,  between  certain  laborers  and  tbefr  employer,  it  Is  agreed  to 
give  them  In  lieu  of  wages  one  half  of  the  proceeds  of  the  cotton 
crop  and  oth«r  produce,  there  was  plainly' no  partnership  In  this. 
Lakame  Brothers  vs.  Kinchen  W.  McSinney,  642, 
"S.  It  appears  that  about  the  first  of  May,  at  night,  the  plaintiff,  being 
Intoxicated,  used  language  which  provoked  the  defendant,  who,  in  a 
moment  of  passion,  knocked  him  down.  The  next  day  the  plaintiff 
left  and  obtained  work  on  another  plantation  for  the  balance  ot  the 
year.  While  not  justifying  defendant  in  the  use  of  violence,  this 
court  can  not  r^;ard  It,  under  the  circumstances,  as  a  cause  on  the 
part  of  plaintiff  for  abandoning  bis  contract'  the  difficulty  having 
no  connection  with  st^d  contract  * 

Peter  Morgan  vs.  William  G.  Skellon,  822. 
■  6.  Plaintiff  pleads  that  there  was  error  in  the  subject-matter  ot  the 
contract  upon  which  the  writ  of  seizure  and  sale  issued  against  him, 
because  the  vendor  sold  the  whole  of  the  growing  crops  of  the  pur- 
chased plantation,  when.  In  fact,  the  laborers  on  the  place  were  en- 
titied  to  the  half  thereof,  and  because  the  plaintiff  has  actually  been 
evicted  of  the  half  of  said  crops.    The  plea  is  untenable. . 

'  The  sale  of  the  plantation  was  made  in  July;  the  growing  crop  formed 
part  ot  the  realty  and  was  transferred  with  the  land;  the  laborers, 
who  were  cultivating  the  land  for  a  part  of  the  crops,  did  not  man 
the  crope,  but  tor  their  services  they  hod  a  privileged  lien  on  the 
crops,  provided  they  had  taken  the  precaution  to  have  their  claim 
recorded. 

'  These  laborers  dontinued  to  work  on  the  place  without  any  new  con- 
tract with  the  vendee,  and  alter  the  crops  were  gathered  the  vendee 
settied  with  them  according  to  their  contract  with  the  vendor.  The 
pretext  that  he  has  been  evicted  of  a  part  of  the  property  purchased 
is  absurd. 

Baird  vs.  Brown,  842. 
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7.  Where  a  party  lets  a  Job  of  work  to  a  oompeteot  and  euit^]e  con- 
tractor, and  does  not  retain  or  exercise  any  control  or  Bupervldon 
over  the  work,  he  can  not  be  held  liable  to  any  employee  of  such 
contractor  for  any  injury  suffered  by  the  employee  while  engaged 
on  said  work,  on  account  of  the  fault  of  the  contractor. 

Peter  Gallagher  vs.  Souihweslern  Exposition  JesocMion  et  aL, 
943. 

8.  Where  a  party  Is  employed  by  the  authorized  Bgent  of  a  corporation 
to  do  certain  work,  at  a  stated  salary,  and  it  is  shown  that  he  has 
been  ready  and  prepared  at  all  times  during  the  term  of  his  engage- 
ment  to  do  the  work,  he  is  entitled  t>o  recover  the  whole  amount  of 
his  salary,  without  r^^rd  to  the  amount  ot  work  he  bas  actually 
done.  Bogart  &  Culyer  vh.  the  New-  Orleans  Park,  SSO. 

See  Dahaqes,  No.  8 — Beclmel  vs.  2few  Orleans,  Mobile,  aiid  Texas 
R  S.  Company,  522. 
ESTOPPEL. 

1.  As  to  the  plaintirTs  allegations  of  a  fraudulent  sale  made  by  Mrs. 
Michel  to  the  defendant,  said  plaintiff,  after  having  by  a  formal  au- 
thentic act  recognized  defendant's  title,  Is  estopped  from  now  attack- 
ing it,  and  from  seeking  to  subject  the  land  he  holds  under  it  to  the 
payment  of  his  Judgment  against  Mrs.  Michel 

Jmclie  Thih-lut  vs.  Michel,  107, 

2.  After  having  gained  an  advantage  by  Judicially  allying  and  main- 
taining that  a  certain  contract  was  valid  In  a  suit  previously  decided, 
this  defendant  will  not  be  listened  to  when  setting  up  the  nullity  ot 
the  same  contract  in  this  controvery.  It  would  be  inequitable  to  do 
so. 

Del  Bondio  vs.  New  Orleans  Mutual  Insurance  Association,  139. 
See  New  Orleans  Oitt  Attorney,  No.  1—Lacey  vs.  Waples  and 

atu  of  New  Orleans,  158. 
See  Lease,  Na  3— State  vs.  Taylor,  460. 

See  Marhied  Woman,  Na  ir—Pilcher  vs.Pagk  £  Schicarlr,  494. 
See  TcTMi,  No.  2— itouM  vs.  CitUena'  Bank,  B69. 
EVIDENCE. 

1.  In  this  case  there  Is  ampte  authentic  evidence  to  warrant  the  writ  of 
s^zure  and  sale,  consisting  of  an  act  of  mortgage  In  due  form  and 
a  note  Identjfled  therewith.  Any  other  matters  of  defense,  beyond 
the  BulDcieDcy  ot  the  evidence  on  which  the  judge  a  quo  Issued  his 
order,  and  snch  as  may  relate  to  the  vt^idlty  of  the  obligation  and 
the  proceedings  following  the  issuanoe  of  the  writ,  must  be  lalaed 
in  aaoth»  form  ot  actloii. 

Bobert  P.  Tendide  vs.  Mary  A.  Lastrapee,  Wife  (tf  A.  G.  Lastrapes, 
c««l,7«. 
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2.  When  the  teBtimonj  is  conflieting  this  court  vill  not  disturb  the 
judgment  ot  the  judge  a  quo,  who  had  the  witneesee  belore  him,  and 
nea  doubtless  controlled  in  adopting  his  conclusion  by  the  weight  ol 
the  presumption  in  favor  of  a  holder  of  a  promissory  note  as  to 
ownership  and  consideration.  J.  Bodrigiiet  vh.  D.  Lopex,  94. 

3.  This  is  a  suit  on  an  open  account  and  a  promissory  note.  The  ac- 
count Is  composed  of  many  items,  not  one  of  which  amounts  to  five 
hundred  dollars.  It  Is  sutBdent  that  one  witness  swears  that  each 
of  the  items  is  correctly  stated  in  the  account  As  to  the  promissory 
note,  it  is  held  by  plaintiff,  who  is,  in  law,  the  owner  thereof.  Pay- 
ment to  him  discharges  the  debt  There  is  no  plea  of  want  of  con- 
sideration. 

Bernard  Bos^gnol  ve.  Estate  of  I>ra\isln  Triche.    Olympe  Tr'whe 
AdministraUn;  144. 

4.  The  written  acts  themselves  declared  upon  in  defendant's  peremptory 
exception  to  plaintifTs  daim,  must  interpret  themselves,  and  parol 
evidence  can  not  be  introduced  by  said  defendant  to  establish  a  gen- 
eral settlement  of  affairs  between  himself  and  plaintiff  different  from 
that  alleged  in  said  defendfmt's  peremptory  exception, 

Charles  F.  Oaudi  vs.  Frant^e  Oaudi!,  181. 

5.  It  has  been  frequently  held  that  a  mortgage  certificate  is  only  prima 
facie  evidence  of  th?  facts  stated  in  It  The  mortgagee  may  show 
that  the  mortgage  certificate  is  untrue;  that  the  recorder  acted  on 
insufflcient  evidence;  or,  in  case  of  erasure  by  judgment,  that  he 
was  not  a  party  to  the  action  brought  or  proceedings  instituted  to 
cancel  his  mortgage.  In  su  ah  cases  the  mortgage  exists  unimpaired, 
even  against  the  innocent  Vendee  who  hss  bought  on  the  faith  of  a 
cartificate  that  there  was  no  mortgage  on  the  property. 

Xot  only  were  the  proceedhigB  in  the  Second  District  Court  to  erase 
the  plaintifTs  mortgage  not  binding  on  her,  because  she  was  not  a 
party  thereto,  but,  furthermore,  that  court  was  without  Jurisdiction 
to  adjudicate  upon  her  rights.  It  being  a  court  of  merely  probate 
jurisdiction, 

Mvira  HorUm  and  Susband  vs.  Cutler,  331, 

6.  A.  J,  Dyas,  a  judgment  creditor  of  W,  L.  Morgan  &  Co.,  caused  seiz- 
ure to  be  made  of  a  cert^n  house  and  lot  as  being  the  property  of 
his  debtors.  Chevalller,  the  plalntifT  In  this  case,  enjoined  the  sale 
as  being  the  owner  of  said  property.  The  mercantile  firm  of  W.  L. 
Morgan  &  Co.  was  composed  of  said  Morgan  and  Mrs.  Jane  Hooper, 
wife  of  Church  Hooper,  who  was  introduced  in  this  case  as  a  witness 
on  behalf  ot  pl^ntlff.  The  judge  a  qtw  properly  overruled  the  ob- 
jection made  to  his  testdmony  on  the  ground  that  husband  and  wife 
aie  not  ^owed  by  law  to  testify  for  or  agahist  each  other. 
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Here  the  oontrovevsy  Is  between  the  plolnUff  and  the  aelzliig  oredltor 
as  to  the  owneiBhip  of  the  property  sdzed.  W.  Xi.  Horgfin  &  Co. 
are  not  parties  to  the  ooDtroTersy;  they  set  up  iio  title  to  the  prt^ 
erty,  and  have  no  Interest  tn  the  result  Therefore  the  evidence  of 
Church  Hooper  vas  admissible. 

A  second  bill  of  exoepUon  was  taken  to  the  refusal  of  the  judge  to 
permit  the  jury  to  prove  that  their  verdict  was  really  for  the  pUiiD' 
iiB,  and  that  the  word  "defendant"  was  written  In  the  verdict 
through  error  instead  of  "  plalntifC"    The  rullngwas  correct 

A  third  bill  of  exceptions  was  taken  to  the  admlsBlon  of  Chevalller, 
the  plaintiff  to  show  title  to  the  real  estate  in  dispute  by  parol  evl* 
deooe.  The  plaintiff  first  established  that  the  public  records  of  the 
parish  of  Bapidee  were  destroyed  by  flre,  and  he  swears  that  his 
title  to  this  property  was  destroyed  by  this  aoddent  The  testimony 
was  admissible  under  auch  a  state  of  things. 

7,  Tbejudgeaguodidnot  err  In  admitting  parol  evidence  to  prove  that 
presoripUon  had  been  interrupted  as  to  a  mortgage  note  drawn 
by  plaintiff  in  injunction,  and  the  bill  of  exception  was  not  well 
taken. 

After  prescription  has  acquired,  that  is,  after  a  note  haa  become  barred 
by  prescription  of  five  yean,  parol  evidence  of  a  promise  to  pay  it 
will  not  be  admitted,  because  of  the  requirements  of  the  article  1858. 
The  promise  to  pay  before  the  bar  of  prescription  had  obtained,  in- 
terrupted the  current  of  presoription,  and  this  promise  can  be 
proved  by  parol  evidence. 

John  £.  OroM  VZ.  the  C^tuem'  Bank  of  Xouinuna  ei  al,  449. 
6.  It  has  been  often  dedded  by  this  court  that  the  only  question  which 
can  be  raised  In  an  appeal  from  ao  order  of  seizure  and  sale  Is 
whether  the  evidence  authorized  the  Jiftf  of  the  Judge. 

It  appears  In  this  instance  that  the  authentic  proof  wfaloh  authorizes 
the.^  of  the  Judge  a  quo  Is  an  act  Importing  a  confession  of  Judg- 
ment; and  when  the  application  Is  made  to  foredose  in  the  name  of 
the  creditor,  or  of  his  heirs  or  succession,  only  this  proof  Is  required 
to  authorize  the  order.  As  the  law  does  not  require  it,  this  court 
can  not  perceive  any  good  reason  why  any  other  proof  should  be 
demanded. 

The  defendant  will  be  protected  should  he  pay  the  debt;  but  should 
there  be  any  possible  objection  to  permitting  the  plaintiff  to  collect 
the  debt,  the  objection  ought  to  have  been  urged  in  an  injunction 
suit>  and  not  in  an  appeal  from  the  order  of  seizure  and  sale. 

JSugenie  MarUmtieatix  vs.  John  A.  Dardenne,  457, 

8.  The  statements  of  an  agent,  whose  agency  la  shown,  are  not  hear- 
say; and  the  proof  of  the  agency  to  employ  counsel  was  admissible, 
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although  the  agency  was  Dot  alleged.  The  employment  was  allied, 
and  the  mode  ol  it  was  not  eesenUal.  The  answer,  it  may  be  re- 
marked, disclosed,  while  It  denied,  the  agency. 

Barrou)  &  Jtojifi  is.  Broum,  4§9. 
The  court  a  qua  erred  in  not  permlulng  plaintiff  to  adduce  In  evidence 
tbe  check,  the  signature  of  which  was  admitted,  because  be  tailed  to 
prove  the  genuineness  ol  the  writing  in  the  body  of  the  check.  The 
burden  of  proof  in  regard  to  the  alleged  forgery  of  said  writing  was 
on  the  party  setting  up  that  defense.  Tbe  bill  of  exceptions  to  the 
exdusion  of  said  check  and  protest  was  well  taken.  They  are  in 
the  record,  and  are  sufficient  to  fix  the  liability  of  defendant,  who 
has  f^led  to  establish  the  alleged  forgery. 

Jean  Mandere  i'h.  Fran^-ois  Boneignore  et  al,  521. 
9.  S.  H.  Young  &  Co.  were  the  real  consignors  to  whom  plaintiff,  on  the 
guarantee  of  the  cashier  o(  the  Mississippi  Valley  Bank,  had  agreed 
to  advance  fifty  dollars  per  bale,  all  drafts  coming  through  the  Mis- 
sissippi Valley  Bank.  Young  &  Co.  having  failed,  plaintiff  seeks  to 
hold  defendant  responsible  for  a  balance  due  him.  But  this  he  can 
not  do,  beeaiiso  the  guarantee  of  defendant  was  not  in  writing.  The 
promise  to  pay  the  debt  of  another  can  not  be  shown  by  parol  evi- 
dence. Willis  B.  Hogan  vs.  MisnUtsippi  Valley  Bank,  550. 

10.  The  only  evidence  as  to  SInnott  guaranteeing  the  payment  of  tbe 
note  is  the  testimony  of  the  plaintiff.  This  kind  of  proof  was  not 
legal,  and  can  not  be  considered  by  the  court,  because  the  promise 
to  pay  the  debt  of  another  by  parol  is  prohibited  by  law.  But  that 
evidence,  even  if  legal,  fails  to  prove  the  promise. 

Richard  England  vn.  J.  S.  Xral  and  J.  C.  Slnnolt,  561. 

11.  To  Buccoed  in  such  a  suit  the  plaintiffs  should  adduce  the  strongest 
proof,  which  they  failed  to  do.  They  make  grave  charges  of  fraud, 
involving  tbe  crime  of  perjury,  against  their  deceased  father,  while 
tbey  have  furnished  evidence  only  of  his  admissions  and  declara- 
tions made  to  single  individuals,  which  are  justly  deemed  the  weak- 
eat  kind  of  evidence.  The  will  which  he  is  alleged  to  have  made  for 
the  purpose  of  compensating  the  plalntifl^  contains  no  intrinsic  evi- 
dence of  Bucb  purpose  other  than  tbe  quantum  given  to  them,  which 
ia  not  inconajstent  with  some  other  hypothesis,  while  the  record 
presents  solemn  judicial  proceedings  and  admissions,  including  a 
sworn  statement  of  the  mother's  estate,  on  the  part  of  the  father, 
whteh  are  irreconcilable  with  the  theory  of  the  plainUlT^,  and  which 
can  not  be  overcome  by  the  isolated  declarations  and  the  presump- 
tions relied  on  by  them. 

Fraud  must  be  proved;  it  can  not  be  presumed.    The  delicate,  sacred 
relation  of  parent  and  children  should  impose  upon  the  latter  tbe 
73 
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greatest  oautlou  In  assailing  the  honor  of  the  former,  and  deter 
them  from  the  attempt,  unless  they  have  the  positive  proof  at  hand 
to  sustain  them  and  are  impelled  thereto  by  the  stem  behests  of 
juatioe. 

A.  A.  Mandal  te.  HeiTS  of  Peter  C.  Handal,  566. 

12.  To  permit  plaintlfC  to  offer  in  his  own  behalf  his  own  books  would 
be  to  permit  him  to  manufacture  his  own  evidence.  His  adveisaiy 
might  have  required  the  boolis  of  plaintiff  to  be  adduced,  but  he  can 
not  offer  them  himself ;  and  because  one  book  was  received  without 
objection  ie  no  reason  that  he  should  be  permitted  to  introduce  the 
other  when  objected  to. 

The  promise  to  pay  the  debt  of  another  can  only  be  proved  by  written 
evidence,  and  this  the  plaintiff  has  failed  to  produce  against  the  de- 
fendant. 

OBcar  S.  Lyons  vs.  Wm.  C.  TetJ,  et  al.,  592. 

13.  Oq  the  trial  below  certain  eKceptions  were  taken  to  the  ruling  of  the 
judge,  who  allowed  the  plaintiffs  to  introduce  in  evidence  the  bond 
sued  upon.  The  judge  a  quo  correctly  overruled  these  objectloDS 
on  the  ground  that  the  bond  being  taken  in  a  judicial  proceeding, 
referred  to  In  the  body  of  the  bond,  is  binding  on  the  parties  as  they 
Intended  it ;  that,  as  the  bond  had  been  In  the  possession  of  tbe  otQ- 
cers  of  the  law  since  its  execution,  the  presumption  is,  that  it  was 
signed  by  the  parties  with  the  erasures  and  interlineations  previously 
made,  and  that  a  bond  taken  in  a  judiciai  proceeding  is  not  required 
to  be  stamped.  Lalanne  Brotliers  rs.  McKinney,  642. 

14.  Mayer  Cahen  waa  appointed  to  the  oiBce  of  tax-collector,  parish  of 
Assumption,  his  commission  being  dated  the  0fth  of  March,  1875. 
Drury  was  appointed  by  the  same  authority  to  the  same  otBce  in  tbe 
place  of  Mayer  Cahen,  and  his  commission  bears  date  March  23, 
1876.  The  Governor  having  the  power  to  remove  for  cause,  the  ex- 
ercise of  the  power  rests  within  his  sound  discretion,  over  which  the 
courts  have  no  control.    This  is  not  now  an  open  question. 

'The  objection  of  Cahen  to  the  reception  in  evidence  of  the  bond  of 
Drury  on  the  ground  that  there  is  no  evidence  that  thosuretieshsd, 
at  the  time  ol  signing,  sworn  that  they  were  worth  enoi^h  to  respond 
for  the  amount  for  which  they  obligated  themselves,  was  not  well 
founded.  Tbe  presumption  omnia  rite  acta  would  apply  if  It  were  a 
matter  in  which  he  bad  an  interest 

State  ex  rel.  T.  L.  Winder,  District  Attorney,  vs.  Mayer  Calien  et 
al.,645. 

15.  On  tbe  trial  of  this  suit,  which  is  a  petitory  one,  the  plaintiff  olTered 
witnesses  to  prove  a  private  agreement  between  himsdt  and  the 
defendant,  by  which  the  latter  agreed  to  take  the  property  in  ques- 
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tion  in  his  name  for  the  benefit  of  the  plaintiff,  or,  in  other  words,  to 
contradict  the  notarial  act  of  sale  and  prove  title  to  real  estate  by 
parol.  This  waa  objected  to,  and  the  objection  should  havebeen 
maintained.  Carl  KunnmengeUer  ve.  Louis  Jimcker  el  id.,  678. 

16.  The  difference  between  the  amount  ewom  to  by  the  assured  and  the 
value  proved  on  the  trial  is  not  necessarily  evidence  of  fraud  and 
false  swearing  on  his  part. 

Marx  Israel  vs.  TetUonia  Insurance  Company,  689. 

17.  The  burden  of  proof  is  on  the  party  who  allies  a  breach  of  duty, 
even  though  it  involves  a  negative. 

Joseph  P.  Baird  v«.  L.  M.  Brown  et  al.,  842. 

18.  A  bill  of  exception  to  evidence,  on  the  ground  that  It  seeks  to  reopen 
iasuee  that  have  been  settled  by  a  previous  judgment,  will  not  be 
sustained,  except  on  the  basts  of  a  plea  of  res  adjudicata.  Unlees 
that  plea  has  been  specially  made,  the  evidence  will  be  admitted. 

Where  a  debtor  puts  notes  due  him  by  a  third  party  into  the  hands  of 
his  creditor,  as  collateral  security,  and  the  creditor,  with  the  consent 
oj  debtor,  delays  action  on  the  notes  until  the  maker  of  them  be- 
comes bankrupt,  the  loss  must  fall  on  the  debtor. 

J.  R.  Mitchell,  Executor,  vs.  Abraham  Levi,  9i6. 
See  PLEAUiNae,  No.  3 — Harrison  vs.  Jurffielwrer,  238. 
See  Attachment,  No.  2—Fenn  vs.  Farrenberg,  212. 
See  Prescription,  No.  2—Brierly  vs.  Johns  aitd  Tanner,  245. 
See  Mortoaoe,  No.  2— Hickman  vs.  Thompson,  265. 
See  SfBETiES  No.  2 — Mayor  aiwL  City  Council  of  Natchitoches  vn. 

Sedmond,  2T4. 
See  CJontbact,  No.  5—Janney  and  Husbaml  vg.  Ober,  281. 

Augustus  ClievMier  vs.  A.  J.  Dyas  and  Slieriff,  359. 
See  Lease,  No.  2— Barley  ws.  Quick,  432. 

See  Mortoaue,  No.  7—M.  C.  Burke,  tutrix,  vs.  JiRUenberger,  437. 
See  Will,  No.  i—Mary  Ann  King  vs.  Vairin  et  al,  457. 
See  Assessment  and  Assessor,  No.  i—JDelai'oderie  vs.  Mrs.  Hitlen 

et  al,  537. 
See  Married  Women,  No.  6 — Mary  Poictis  vs.  Cook  if-  Goldstein, 

546. 
See  Clerk  of  Dbteict  Coiibt,  No.  1— Stale  ex  rel.  Schexnayder  vs. 

Gordy,  Sheriff,  589. 
See  WrraEBs,  No.  2— State  of  Louisiana  vs.  WiUiams,  604. 
See  Mortoaoe,  No.  9 — McDaniel  vs.  Lalanne,  661. 
See  Insurance,  No.  6 — Epst^n  vs.  Mutual  Aid  ami  Benevolent  Life 

Insurance  Association,  938. 
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court  may  have  appellate  jurisdiction.  Hence  thi«  writ  of  hid>ea» 
corpus  muat  be  discharged. 
Whether  the  Injuuction  In  the  present  instance,  for  the  disobeying  of 
which  relator  has  been  imprisoned,  la  well  founded  or  not,  is  a  mat- 
ter to  be  determined  on  the  trial  thereof  In  the  lower  court  and  af- 
terward on  appeal. 
This  court  does  not  wish  to  be  understood  as  saying  that  relator  has 
no  remedy,  if  he  has  suffered  a  wrong  at  the  hands  of  the  lower 
court,  but  it  is  manifest  that  he  can  not  be  relieved  In  the  present 


State  ex  rel  MaOiieii  Boqites  va.  WUUam  Fagin,  Criminal  Sheriff, 
887. 
See  Cbikihal  Ii*w,  No,  8 — State  ve.  Fenderson,  82. 

HOMESTEAD. 

1.  The  sale  of  the  property  In  question  in  this  suit  dlvmted  all  of  plaiu- 
tffTs  rights,  including  that  under  the  homestead  law.  If  he  had  any 
right  to  a  homestead,  he  should  have  asserted  it  prior  to  the  sale. 
His  personal  notice  to  the  sheriff  and  the  pMnttCf  in  the  seizure  and 
sale  did  not  amount  to  a  1^^  assertion  of  his  right  so  as  to  secure 
or  preserve  the  right  of  a  homestead  on  the  property  under  seizure. 

F.  Kunii  vs.  J.  Baehr  and  Sheriff,  00. 

2.  This  Injunction  was  obtained  by  the  wife  nine  days  after  the  sale  of 
a  certain  pleoe  of  property  to  prevent  the  sherifT  from  putting  the 
purchaser  In  possesion.  It  is  based  on  the  claim  of  the  wife  to  a. 
homestead.  The  order  of  seizure  and  sale  had  been  Issued  on  a 
mortgage  ^ven  to  secure  the  purchase  price.  Besides,  to  secure  the 
same  debt  there  existed  the  vendor's  privilege.  Therefore  this  case 
oan  not  be  embraced  in  the  homestead  act,  section  1(.92  of  the  Re- 
vised Statutes.  Furthermore,  if  the  wife  had  possessed  any  such 
right,  she  should  have  asserted  it  before  the  sale. 

Louise  B.  WiUleton  arid  Husband  vs.  Schmidt  dt  Zeigler,  416. 

3.  Flaintiff,  a  printer  by  occupation,  and  the  keeper  of  a  ferry,  has  no 
right  to  cl^m  the  benefit  of  the  homestead  act  of  1852,  and  to  en- 
join on  that  ground  the  execution  sale  of  cert^n  lots  occupied  by 
him  in  the  unincorporated  town  of  Berwick  and  embracing  i^ut 
tiiree  acres  and  a  half. 

J>.  W.  BoberU  v8.  M.  T.  Oordy,  SJteriff,  et  id.,  575. 

4.  One  of  the  questions  to  be  decided  In  this  case  is,  whether  the  home- 
stead act  of  the  twcnty-flecond  of  December,  1866,- confers  uptn 
married  women  the  right  to  a  homestead.  The  letter  of  the  law  is 
unambiguous,  and  thi*  court  is  not  permitted  to  disregard  it  undw 
the  pretext  of  divining  the  intention  of  the  Legislature.    Besides,  It 
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is  a  law  la  derogation  of  common  rights  and  must  be  interpreted 
atrictly. 

The  law  does  not  confer  (Ms  privil^e  of  a  homestead  upon  a  married 
woman.  During  the  marriage  the  husband  Is  the  bead  of  the  family, 
upon  whom  devolves  tbe  support  of  the  family,  and  whether  In  ex- 
ceptional coses  tbe  wife  may  have  to  contribnte  to  the  support  ol 
the  family  or  not,  can  not  affect  the  interpretation  of  this  statute. 
Mrs.  G.  L.  Fueelier  vs.  Henry  8.  Budtner  and  Sheriff,  694. 
6.  Flnlntit^  not  being  the  owner  of  any  fixed  or  known  number  of  acres 
of  the  land  seized,  but  simply  an  owner  of  five  undivided  twelfths 
tiiereof,  is  not  entitled  to  a  homestead.  Ho  is  s  part  owner  of  every 
aore  and  fraotJon  of  every  acre.  Just  as  his  brother  is,  and  neither 
one  can  designate  any  partloular  acre  or  acres  as  belonging  to  him, 
and  be  can  not  therefore  locat«  a  homestead  on  bis  property. 

Besides,  tbe  defendant's  right  of  vendor's  lien  and  mortgage  attaches 
to  each  and  every  half  of  every  acre,  and  hence,  under  the  terms  of 
the  homestead  law,  the  plaintiff  can  not  assert  tbe  right  of  home- 
stead on  one  hundred  and  sixty  acres,  every  one  of  said  one  hundred 
and  sixty  acres,  as  well  as  every  other  acre,  being  incumbered  to  the 
extent  of  one  undivided  half  thereof  at  least,  with  the  vendor's  lien. 
Arthur  Simon  vs.  C.  H.  Walker  and  Sheriff,  608. 
6.  The  homestead  law,  being  In  derogaUon  of  tbe  common  right  given 
to  creditors  on  the  properi;y  of  tbeir  debtors,  must  be  strictly  god- 
Btrued. 

Tbis  law  says  that  one  hundred  and  sixty  acres  of  ground  and  the 
buildings  and  improvements  thereon,  occupied  as  a  residence  and  bona 
fide  owned  by  the  debtor,  shall  be  exempted  from  seizure  under  exe- 
cution. This  evidently  refers  to  the  actual  residence  of  tbe  debtor, 
occupied  by  him  as  proprietor,  and  not  that  he  may  select  any  one 
hundred  and  sixty  acres  oE  ground  Included  witbin  tbe  whole  prop- 
erty. 

This  case  illustrates  the  intent  of  the  law  to  preserve  to  the  debtor  his 
home,  provided  It  do«e  not  exceed  two  thousand  dollars.  Here  the 
reddenoe  or  dwelling  of  the  debtor  is  worth  over  ten  thousand  dol- 
lars, and,  of  course,  he  could  not  retain  It  under  tbe  law.  But  the 
law  does  not  say  th«t  he  may  take  any  other  portion  of  the  land  on 
which  tbe  dwelling  occupied  by  him  ie  not  situated,  and  establleb  a 
residence  for  the  purpose  of  securing  a  homestead.  It  is  only  the 
ground  on  which  ie  the  building  occupied  as  a  residence  that  may 
constitute  a  homestead  for  the  unfortunate  debtor — bis  oonstant, 
usual  residence. 

Therefore  the  pMntiff  is  not  entitled  to  a  homestead  on  any  part  of 
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hie  plaatatioD  other  than  the  ground,  to  the  extent  of  one  bundred 
and  sixty  acres,  on  which  stand  the  buildings  and  improvementa  oc- 
cupied by  him  as  a  residence.  The  law  does  not  give  him  the  right 
to  change  his  reaidence  after  seizure,  for  the  purpose  of  establiehiag 
a  homestead  on  another  and  less  valuable  part  of  the  land,  and  thus 
evade  the  restriction  in  the  law  as  to  the  value  of  the  property  to  be 
claimed  aa  a  homestead.  His  creditors  contract  with  him  in  this  iv 
spect  with  reference  to  the  character,  value,  and  condition  of  bis 


The  motion  to  set  aside  the  writ  ol  fieri  facian  on  the  ground  that  the 
seizure  of  the  part  ot  the  property  was  not  affected  by  the  iajimc- 
tion  against  the  sale  of  the  whole  plantation  could  not  be  granted. 
The  validity  of  the  seizure  of  the  part  claimed  as  a  homestead  was 
dependent  on  the  injunotion,  and  the  release  of  the  other  property 
from  the  seizure  did  not  embrace  that  embraced  in  the  injunction. 
The  action  of  the  court  on  the  rule  was  nothing  more  than  the  action 
of  the  court  on  the  injunction. 

James  Todd  va.  M.  T.  Gordy,  ftheriff,  et  al,  666. 

7.  The  homestead  law  can  not  be  invoked  to  defeat  the  vendor's  privi- 
lege, nor  can  it  t>e  exercised  upon  property  held  in  fndivislon. 

George  T.  Veniresa  va.  W.  2f.  ColUm,  Sheriff,  et  at.,  783. 

8.  In  November,  1874,  plaintiff  applied  to  be  and  was  allowed  to  setUe 
on  the  land  seized  in  this  instance  as  an  actual  setUer,  under  the 
homestead  law  of  Congnss  ot  the  twentieth  of  May,  1862. 

By  the  terms  of  this  statute,  laud  entered  under  ita  authority  is  not 
liable  to  seizure  for  the  payment  of  any  debt  contracted  prior  to  the 
issuing  of  the  patent. 

The  debt  now  sought  to  be  enforced  existed  before  the  land  was  en- 
tered. It  can  not,  therefore,  under  tlie  express  terms  of  the  statute, 
be  seized. 

Beniah  P.  PatUm  vs.  WiUlam  L.  Sichmond,  Sheriff,  et  al,  795. 

9.  The  defendant,  whose  seizure  of  plaintiff's  property  is  enjoined  by 
plaintiff,  who  claims  the  benefit  of  the  homeeitead  law,  oontebds  that 
the  property  thus  seized  is  not  exempt  under  the  lew,  on  aooount  of 
the  nature  of  her  judgment.    This  is  an  error. 

The  debt  In  favor  of  defendant  was  not  contracted  for  the  purchase 
price  of  the  property  In  question,  but  for  a  loan  or  loans  made  by 
her  to  the  purchaser.  The  tact  that  he  used  the  money  loaned  to 
him  in  paying  the  instaliments  of  the  price  did  not  make  the  loans 
the  price.  The  lender  was  not  the  vendor,  nor  did  she  acquire  her 
rights  from  the  vendor.    Defendant's  construction  of  the  law  would 
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make  a  debt,  not  secured  by  any  privilege  trom  iU  asture,  superior 
to  all  privileges  and  mortgages.    This  le  not  admissible. 

John  T.  Lear  va.  WlUiam  Heffner,  Sheriff,  el  al.,  829. 

10.  Wtien  a  widow  la  lett  in  necessitous  circumstances,  but  diee  without 
claiming  the  homestead  privilege  Irotn  the  succession  of  her  hus- 
band, who  died  without  descendants,  her  heirs  by  a  previous  mar- 
riage can  not  claim  said  privilege  in  preference  to  the  heirs  or  credit- 
ore  of  the  aaid  husband. 
It  has  been  held  that  a  widow,  to  succeed,  must  be  In  necessitous  cir- 
cumstancee  at  the  time  of  the  death  of  the  husband  and  at  the 
time  of  mailing  the  claim  for  the  homestead.  If  this  be  correct,  and 
there  is  no  doubt  that  it  is,  the  legal  inference  Ls  that  the  right  Is  a 
personal  one,  and  depends  on  the  condition  of  the  peraon  in  whose 
favor  it  is  granted,  and  not  that  it  ia  a  right  tiiat  vesta  irrevocably 
in  full  property  in  such  person  and  forma  a  part  of  her  succession 
which  descends  to  her  heirs.  It  Is  a  right  which  must  be  asserted 
and  reduced  to  possession— be  "demanded  and  received"— hetoK  It 
can  be  vested  In  the  party.  There  is  a  aigniflcance  in  the  phraseol- 
ogy 6f  the  law—"  shall  be  entitled  to  demand  and  receive."  It  Is 
not  said  they  ahall  receive. 

Succes^non  of  Oeorge  W.  Jlofieriaon,    Application  of  Hara  to  be 
recognij^d,  and  Opposition  of  the  Tutor,  832. 
See  S.ius,  No.  8— iforron  ami  Hmband  fg.  SoHibe((og,  365. 

HUSBAND  AND  WIFE. 
1.  It  la  clear  from  the  record  and  the  judicial  admiseiona  of  defendant 
that  the  property  seized  as  belonging  to  the  father  of  piaintlSa,  he- 
longed  to  their  mother.  Whether  she  subsequently  transferred  the 
title  thereto  to  her  husband  or  not,  is  not  Important,  as  such  a  trans- 
fer would  have  been  an  absolute  nullity.  Husbands  and  wives  are 
forbidden  from  contracting  with  each  other,  exeept  for  specified  pur- 
poses. The  mortgage  given  by  the  husband  to  secure  his  debt  on 
the  property  of  his  wife,  can  not  be  enforced. 

John  S.  Complon  et  al  vn.  W.  L.  Sandford,  287. 
*Z'  This  is  a  suit  in  injunction  restraining  the  defendants  from  interfer- 
ing with  the  plaintifb  in  the  possession  and  enjoyment  of  a  certain 
piece  of  property  alleged  to  be  inherited  from  their  father  and  for 
j  udgment  annulling  a  certain  act  of  mortgage  illegally  granted  there- 
on by  their  mother,  and  also  annulling  the  sale  of  said  property  by 
the  sheriff  to  the  defendants,  perpetuating  the  Injunction,  decreeing 
the  said  property  to  belong  \o  plaintUb  and  to  be  exempt  from  exe- 
cution (or  debt  as  their  bomeatead,  and  for  one  thousand  dollars 
damages. 
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The  defendants  rely  on  a  clause  in  the  original  act  of  pntchase  of  eald 
property  by  Mrs.  Honora  Eerwln,  authorized  and  assisted  therein 
by  her  husband,  the  father  of  the  plahitlff  heirs,  in  the  following 
words:  "  The  said  Mrs.  Eerwia  declared  that  she  m^ee  the  preeent 
purchase  with  her  own  funds,  which  she  acquired  from  her  late 
father  and  mother,  and  with  a  portion  of  which  she  has  paid  the 
hereinbefore  mentioned  purchase- price,  and  is  to  pay  at  their  re- 
spective maturities  the  notes  herein  granted  and  described.  Where- 
fore, the  property  herein  sold  is  to  be  and  ramiUn  her  paraphernal 
property." 

Articles  2236  and  2238  of  the  Code  do  not  apply  here.  In  this  case 
the  cjalm  invoked  Is  not  an  agreement  betweeu  the  vendor  and  ven- 
dee, but  simply  an  acknowledgment  by  the  husband  and  wife  as 
between  themselves.  Agreements  or  acknowledgments  between  hus- 
band and  wife  are  restricted  in  their  effect  and  operation  to  spedflo 
subjects,  and  the  one  in  this  case  can  at  most  t>e  only  a  commence- 
ment of  proof,  and  the  heirs  of  the  husband  are  not  estopped  from 
questioning  it  as  they  might  be  if  the  acknowledgment  was  In  tavor 
of  any  one  other  than  his  wife. 

The  authorities  dted  by  the  defendants  do  not  apply  to  this  particular 
acknowledgment  of  the  father  in  regard  to  the  paraphernal  rights 
of  his  wife,  which  are  fljied  and  regulated  by  special  laws.  Could 
such  dedarations  be  conclusive  against  the  heirs  of  either  spouse,  it 
would  be  an  easy  matter  to  change  the  rights  of  succession  and  the 
oliaracter  of  separate  and  community  property. 

As  to  Inconsistent  and  contradictory  all^;atlonsiD  the  petition,  if  there 
be  such,  the  right  of  the  delanduits  is  to  require  plaintlfli!  to  elect 
or  to  object  to  evidence  at  the  right  time,  but  not  to  dismiss  the  suit 
If  the  all^ations  of  the  petition  be  true,  there  Is  a  sufficient  cause 
of  action,  and  the  heirs  of  the  father  should  have  an  opportunl^  to 
try  the  issues  presented.    Wherefore,  the  case  Is  remanded. 

John  Kerwin  et  oL  vs.  Hibemia  Insurance  Company,  312. 
3.  The  property  seized  was  mortgaged  by  the  plaintiETs  husband  to  the 
seizing  creditors  on  the  twenty-sixth  of  March,  1868.  The  plaintiff's 
judgment  ag^nst  her  husband  was  rendered  on  the  eighth  of  July, 
1868.  The  husband  conveyed  the  same  property  to  his  wife  on  the 
ninth  of  August,  1869,  In  payment  of  her  judgment  against  tilm. 
Here  eleven  months  elapsed  after  the  rendition  of  the  plaintifTs 
judgment  against  her  husband  before  any  move  was  made  to  enforce 
it.  More  than  one  year  before  the  rendition  of  her  judgment  her 
husband  had  been  owner  of  the  houses  and  lots  he  oonreyed  to  her 
in  payment,  to  the  extent  of  their  value,  of  the  judgment  rendered 
agE^nst  him.    There  is  no  reason  why  the  dot  ion  en  pmemenl  oould 
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not  have  been  mode  at  once,  or  at  least  within  a  tar  briefer  period  of 
dmethan  deven  months. 
Through  plaintUTs  laches  In  failing  to  compij  strictly  with  the  law  re- 
quiring prompt  and  oontinuous  proceedings  to  enforce  the  payment 
of  her  judgment,  said  judgment  had  become  null  before  Bhelnstituted 
this  injunction  proceeding,  and  she  was  at  that  time  without  any 
legally  ascertained  rights  that  authorized  her  to  Interfere  in  the 
efforts  of  the  defendants  to  enforce  their  mOriigage  againat  the  prop- 
erty In  question.  The  sale  from  the  husband  to  the  wife  after  her 
judgment  bad  lapsed  was  simply  null.  They  were  then  In  the  same 
situation  they  were  in  before  the  rendition  of  the  Judgment  They 
were  not  separate  In  property,  and  there  was  no  judgment  of  the 
wife  which  the  husband  was  required  to  satisfy. 

For  the  same  reason  she  was  without  interest  or  right  to  show  that 
the  debt  upon  which  is  predicated  the  mortgage  from  her  husband 
to  the  defendants  was  paid  and  extinct  at  the  time  they  took  out 
their  order  of  aeizure  and  sale.  It  was  a  matter  for  the  husband 
alone  to  look  to: 

Mrs.  A.  Nachnuin  vs.  G.  LeBlanc,  Sheriff,  el  al,  345. 
i.  The  question  is  whether  the  creditor  of  the  community  can  seize  the 
buildings  and  other  improvements  placed  by  tho  community  on  a 
plantation,  the  separate  property  of  the  wife,  and*  sell  the  same  pre- 
vious to  the  dissolution  of  the  community,  separate  and  apart  from 
the  land  whereon  they  are  situated.  The  judge  a  quo  erred  in  de- 
ciding atOrmatively. 

The  buildings  and  improvements  attached  to  the  plantation  constitute 
a  part  ot  the  immovable,  and  can  not  be  sold  separately. 

Where  the  separate  property  of  the  wife  has  been  increased  or  im- 
proved during  marriage,  the  husband  or  his  heirs  "shall  be  entitled 
to  the  reward  of  one  half  of  the  value  ot  the  increase  of  the  ameliora-  - 
tlons,  it  it  be  proved  that  the  increase  or  amelioratloos  be  the  result 
of  the  common  labor,  expenses,  or  industry."    R.  C.  2408. 

Until  the  dissolution  of  the  community  the  wife  owes  nothing  for  the 
augmentation  of  the  value  ot  her  hereditary  property  by  the  com- 
mon labor,  espenaes,  or  Industry;  and  at  the  dissolution  she  will  not 
owe  tor  the  cost  of  each  piece  ot  the  Improvements,  but  only  for  the 
augmentation  of  the  value  ot  the  hereditary  property  resuitiiig  from 
the  improvements  created  during  marriage. 

As  the  buildings,  seized  by  defendant  do  not  belong  to  the  commoolty, 
nor  the  cost  thereof,  but  to  plaintiff,  the  owner  ot  the  soil,  subject  to 
the  payment  at  the  dissolution  of  the  community  of  the  eobanoed 
value  ot  her  hereditary  property  by  reason  of  said  Improvements 
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erected  thereon  bj  the  common  labor,  expenses,  or  Industry,  the 
court  a  qua  erred  in  dissolving  the  injunction  sued  oat  by  plaintift 
Her  property  can  not  be  sold  for  the  paj'ment  of  the  debts  of  her 
husband  or  the  community. 

Mrg.  BertlM  Wliiteman  vs.  O.  LeSlanc,  Sheriff,  et  at,  430. 
5.  This  is  a  suit  by  attachment  of  real  estate  in  the  town  of  Vidalia, 
pariah  of  Concordia.  The  defendants  reside  in  the  State  of  HiBSie- 
sippl.  The  defense  is,  that  Mrs.  Davis  acquired  said  property  from 
her  husband  for  a  certain  sum  of  money  which  was  paid  by  credit- 
ing to  that  amount  a  judgment  which  she  had  obtained  against  him 
in  Mississippi.  Tl^  alleged  transfer  was  made  in  the  State  of  Mis- 
sissippi, where  the  real  estate  is  situated.  The  capacity  o(  the  par- 
tiee  to  make  this  contract  must  be  determined  by  the  laws  of 
Mississippi,  where  they  resided.  Its  effect  on  real  estate  here  must 
be  controlled  by  the  laws  and  policy  of  Louisiuia. 
By  the  laws  of  Mississippi  any  deed  from  the  husband  to  the  wife  for 
her  use  shall  be  void  as  against  creditors  who  were  such  at  the  time 
of  executing  the  deed.  The  record  shows  that,  at  the  date  of  this 
transfer  from  Davie  to  his  wife,  be  was  the  debtor  of  the  plaintitCs. 
So  that,  when  the  deed  was  executed,  the  parties  could  not  enter 
into  such  contract. 
But  It  the  question  be  tested  by  the  laws  of  Louisiana,  Mrs.  Davis 
will  fare  no  better.  The  contract,  It  valid  here,  would  be  a  dation 
en  paiemenl,  and  creditors  would  have  the  right  to  require^her  to 
prove  the  validity  of  her  Judgment.  This  she  has  not  done,  and 
could  not  do;  for  that  judgment  obtained  by  default,  was  made  floal 
in  contravention  of  a  prohibitory  law  of  Mississippi,  and  whatever 
is  done  in  violation  of  a  prohibitory  law  is  null. 

Julia  D.  Kelly  and  Husband  vs.  John  Davis  and  Wife,  773. 
See  CoMMuNnr,  No.  2—Pavl  vs.  Boss,  852. 
See  SrccBBsiOK,  No.  23— ffiHt*  vs.  Elam  and  Sheriff,  857. 
INDORSEE. 
1.  RaintifC  contends  that  defendant  was  an  accommodation  indorser, 
therefore  a  surety,  and  consequeotly  not  entitled  to  notice  ot  dis- 
honor.   The  authorities  cited  in  support  of  tbe  position  are  to  the 
effect  that  the  obUgation  of  one  whose  name  was  placed  on  the  back 
of  a  note  or  bill  before  indorsement  by  the  payee  Is  not  that  of  an  in- 
dorser,  under  the  commercial  law,  but  of  an  ordinary  surety,  and  he 
can  not  avail  himself  of  the  want  of  notice.    But  this  was  not  the 
case  of  defendant,  who  was  the  indorsee  of  the  payee.    He  was  a 
necessary  party  to  the  bill  at  the  time  plaintiff  acquired  it  under  his 
indorsement. 

Athens  Manufacturing  Company  of  Georgia  vs.  Thoa.  H.  Hunt,  2. 
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2.  la  this  suit  on  a  promiasoiy  note  against  the  maker  and  two  indors- 
erB,  it  ia  proved  that  notice  of  dishonor  was  served  on  one  of  the 
indorsers  by  delivering  it  to  his  book-Iceeper  in  his  otBce,  and  on 
the  other  by  delivering  it  to  his  wile  In  hie  store,  he  not  being  in. 
This  was  autBdenL 

Pierre  Aurianne  vs.  George  T.  E«chbac)ier  et  al.,  48. 

3.  In  this  suit  ag^nst  the  Indoiser  on  a  promissory  note,  oo  demand 
having  been  made  of  the  maker,  the  indorser  is  discharged. 

F.  Otto  va.  Simeon  Belden  et  al,  302. 

4.  It  ia  not  shown  that  the  custom  ia  universal  among  dealers  in  goods 
to  insure  the  articles  they  are  ordered  to  ship.  Plalntifl^  prove  that 
they  never  insure  goods  sold  by  them,  unless  specially  ordered  to  do 
so,  and  this  court  thinks  that  their  dealings  with  defendants  indi- 
cat«  this  fact  Moreover,  defendant  was  deariy  informed  that  ptain- 
tiffe  had  not  insured  the  goods  sent,  and  did  not  remonstrate.  Hence, 
defendant  is  liable  to  plointitfa  for  the  claims  sued  upon. 

Cazeaux  &  Vergnote  vs.  L.  B.  FtUiqider,  803. 

5.  To  fix  the  indoiser'e  liability,  payment  of  the  note  must  bo  duty  de- 
manded of  the  maker  and  notice  of  hia  failure  to  comply  with  his 
contract  given  to  the  indorser.  The  latter's  obligatiofi  then  be- 
comes absolute  and  unconditional,  as  much  so  as  that  of  the  maker. 
Demand  or  notice  on  either  of  them  may,  however,  be  waived.  If 
both  are  waived,  either  expressly  or  by  necessary  implication,  the 
indorser  at  once  assumes  an  unconditional  liability. 

In  the  present  case  the  indorsers  declare:  "  We  waive  protest  on  this 
note."  Whether  these  words  imply  also  a  waiver  of  notice,  ieaquestion 
upon  which  the  authorities  are  by  no  means  uniform.  But  the  in- 
dorsers added:  "  rt'e  hold  ourselves  responsible  for  the  payment  of 
the  note,  which  is  hereby  extended  thirty  days."  Under  the  circum- 
stances of  the  case  the  Indorsers  were  not  released  by  the  want  of 
compliance  with  the  usual  formalities  ot  the  law.  After  the  dishon- 
or of  the  note  when  it  became  due,  the  situation  of  the  indorsers 
was  no  longer  that  oF  Indorsers  upon  commercial  paper,  but  that  of 
embarrassed  debtors  obtaining  time  as  best  they  could  from  the 
creditor. 

If  the  bank  has  caused  plaintiff  any  damage  by  tailing  to  use  proper 
diligence  in  the  collection  of  his  note  ha  can  recover  the  amount  of 
his  loss  upon  proving  that  It  results  from  the  negligence  of  the 
bank;  but,  under  the  present  cause  of  action,  to  wit:  the  release  of 
the  indorsers,  tdirough  the  failure  of  the  bank  to  cause  the  protest 
of  the  note,  the  plaintiff  can  not  recover. 

Jules  A.  Blanc  vs.  MutueU  National  Bank  of  New  Orleans,  921. 
6.  The  fact  that  a  check  on  a  bank  has  been  certifled  by  the  bank,  at 
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the  requeet  of  the  Indoraers,  before  Its  delivery  to  the  holder,  vrill 
not  dlecbarge  the  Indoreers.  Such  &  certlflcatloD  arouses  no  impU- 
catiou  that  the  holder  lotended  to  release  the  ludoisera  and  look 
only  to  the  bank. 
Protest  is  not  easeutlal  In  order  to  hold  the  indoisers.  It  is  suffident 
if  the  holder  of  the  paper  inform  one  of  the  indoisers,  on  the  detj 
the  paper  matures,  that  the  drawee  has  failed  to  paj  ft,  and  stdd  in- 
dorser  in  turn  informs  the  preceding  indorser  the  daj  after. 

Mutual  National  Bank  vg.  Jean  Sotgi!  et  al.,  933. 
9ke  Buxs  ahd  Frohibsort  Notes,  No.  9—Lapet/re  vg.  Weeks,  66*. 

INJUNCTION. 

1.  The  court  a  qua  in  this  case  perpetuated  the  injunction  so  far  ae  to 
suspend  the  execution  of  a  judgment  to  the  amount  of  tour  hundred 
dollars,  credited  on  the  judgment,  and  in  other  respects  dissolved  it 
without  damages  and  at  the  costs  of  the  plaintiff  in  injunction. 

The  defendant,  having  obt^ned  a  new  trial,  moved  to  dissolve  the  in- 
junction on  matters  apparent  on  the  face  of  the  papers,  stating: 

First — That  the  plea  is  one  of  compensation. 

Second-^hat  the  law  prohibits  the  injunction  of  an  entire  judgment 
under  a  plea  of  partial  set-olT. 

Third — InsufBciency  of  the  bond. 

The  court  below  dedded  correctly  that,  in  relation  to  the  first  ground, 
the  plea  that  the  judgment  was  credited  with  four  hundred  dollars 
must  be  taken  as  true  for  the  purpose  of  the  rule;  and  in  relation  to 
the  second  and  third  grounds,  that  they  were  good;  that  a  bond  for 
double  the  amount  of  the  sum  claimed  to  have  been  paid  should 
have  been  given. 

But,  in  conformity  with  the  jurisprudence  of  this  State,  the  judge  a  quo 
properly  ruled  that,  although  an  injunction  may  have  been  impru- 
dently granted,  it  will  not  be  dissolved  when  it  is  plain  from  the 
record  that  the  party  would  be  entitled  to  the  writ  immediately. 

2.  Mary  A.  Hickman,  widow  of  W.  P.  Hickman,  executed  three  notesand 
a  mortgage  in  favor  of  John  L.  Lee  &  Co.,  commission  merchants. 
Subsequently,  Samuel  Mitchell  and  A.  B.  Henshaw  sued  out  execu- 
tory process  on  the  notes  aforesaid,  which  had  been  transferred  to 
them,  and  the  mortgaged  property  was  advertised  for  sale. 

"" ^lalntifts,  who  allege  themselves  to  be  the  heirs  of  said  William 

lickman,  deceased,  enjoined  the  sale  on  the  allegations  that  the 
i  property  was  purchased  for  them  by  the  executor  of  their  father 
of  and  with  his  funds,  and  the  title  thereto  was  taken  in  the 
ae  of  their  mother,  Maiy  A.  Hickman,  as  their  tutrU,  and  that 
plaintifte  in  the  executory  proceedings  are  not  the  It^al  owners 
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of  the  said  notes,  because  the  Ann  of  Lee  &  Co.  were  declared  bank- 
rupts within  three  moDtbs  of  the  transfer  of  a^d  notes. 

Theassigneesof  Lee  &  Go.  intervened,  claiming  the  notes  and  restating 
the  sale. 

The  defendants  in  injuDctfon  answered  by  general  denial  and  the  aver- 
ment that  the  said  property  belonged  to  Mrs.  Hickman  by  inherit' 
anoe  from  her  father;  and  to  the  intervention  they  Interposed  a  plea 
to  the  jurisdiction  of  the  court 

The  evidence  is  not  sufQdent  to  support  the  claim  of  the  plaintifb  in 
injunction.  In  regard  to  the  intervention,  it  was  properly  dlsmlBsed 
by  the  court  below,  as  it  presented  an  Issue  belon^ng  to  another 
tribunal 

J.  W.  mckman  et  al  vs.  C.  B.  WiUett,  Sheriff,  et  at,  365. 
S.  The  court  below  found  that  the  required  notice  of  the  granting  of 
the  order  of  seizure  and  sale  had  not  been  given  to  the  defendant, 
and  therefore  perpetuated  the  injunction  taken  by  defendant  with 
fifty  dollars  damages  as  attorney's  fees.  Defendant  appealed  in 
order  to  have  the  damages  increased.  The  Judge  a  quo  erred  in 
allowing  said  damages. 

It  is  only  where  an  injunction  is  dissolved  that  the  statute  allows  such 
damages  to  be  imposed.  Appellant  was  not  entitled  to  the  fifty  dol- 
lars damages  allowed  by  the  judge,  but,  as  appellee  lias  not  joined 
In  the  appeal  praying  an  amendment  in  this  r^ard,  the  decree  can 
not  be  changed. 

Jules  Cha^uia  vs.  Bobert  L.  PreeUm,  729. 

4.  The  defendant's  claim  for  damages  in  consequence  of  this  suit, 
which  was,  among  other  things,  to  have  the  administrator  dismissed 
for  maladministration  and  praying  for  an  injunction  to  prevent  the 
sale  of  property  advertised  under  an  order  of  court,  can  not  be 
granted.  This  is  not  an  injunction  to  restrain  the  execution  of  a 
money  judgment,  and  is  not  governed  by  the  acta  of  1831  and  1833. 
The  remedy  is  by  a  suit  on  the  injunction  bond,  which  right  Is  here- 
by reserved.  WiUis  vs.  Elam  and  Sheriff,  857. 

5.  If  the  relator  is  to  be  injured  in  the  amount  he  avers,  to  wit:  a  sum 
exceeding  five  hundred  dollars,  and  the  acts  which  he  fears  will  be 
committed  are  illegal,  it  would  seem  that,  upon  his  complying  with 
the  terms  of  the  law,  he  would  be  entitled  to  an  injunction. 

It  has  heretofore  been  held  that  where  a  rule  has  been  taken  to  show 

cause  why  an  injunction  should  not  issue,  and  the  judge  passes 

upon  that  rule,  his  decision  is  subject  to  the  revision  of  this  court. 

Stale  ex  rel.  Wmkelman  vs.  Judge  of  lite  Superior  District  Cmirt, 
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6.  Id  this  case  the  question  is  simply  wtiether  or  not  a  maQdamus  will 
He  to  compel  a  jud^  to  issue  an  Injunction,  The  act  required  to  be 
performed  ie  simply  a  judicial  act,  and  a  mandamus  will  never  be 
issued  to  control  the  discretion  of  an  officer. 

State  ex  rel.  Marie  L.  Seebe  vs.  the  Judge  of  Ike  3iit}i  IHalrict 
Court,  Pariah  of  Orleans,  905. 
See  Judgjient,  No,  2 — Hoifard  vs.  Wdggamann,  99. 
See  Sales,  No.  8 — Drouet  et  al.  vs.  Lacrolx  and  Sauvinet,  126. 

Jourdain  Savole,  Adminislralor,  vs.  i^erre  A.  Thibodeaiix,  169. 
See  DAMiflEs,  No.  1 — Campbell  vs.  FUniier,  234. 
See  SiLE9,  No.  B—Botfoti  and  Husband  vs.  SoUibellos,  355. 
'  See  Stockholder,  No.  1 — Johnson  vs.  I'arii''(c'  Association,  421. 
See  Buretieb,  No.  4—FranU  vs.  Waggaman,  Sheriff,  514. 
See  Seizure,  No.  1 — Foincy  vs.  Burke,  67S. 
See  Practice,  No.  nSheppard  vs.  Scheene,  710. 

INSURANCE. 
1.  This  is  an  action  on  an  open  river  policy.  It  was  proved  that  the 
com  lost  on  the  Lizzie  Gill  in  January,  1870,  was  worth  the  amount 
claimed  by  plaintiff.  The  defenao  is  that  the  insurance  did  not  at- 
tach to  this  cODBignmenl',  because  plaintiff  tailed  to  malce  returns  of 
certain  produce  received  by  him  previously,  as  required  by  the  con- 
dition of  the  contract  annexed  to  the  policy. 

It  aeems  that,  without  the  knowledge  of  plaintiDT,  his  clerk,  whose  duty 
it  was  to  make  returns  to  defendants  of  all  shipments  covered  by 
the  policy,  neglected  to  report  certain  consignments  of  produce 
which  were  made  to  plaintiff  in  August  and  December,  1869.  De- 
fendants were  aware  of  this,  but  continued  to  do  busiuesa  with  plain- 
tiff until  the  sixteenth  of  March,  1870,  when  the  policy  was  canceled, 
receiving  in  the  meantime  premiums  amounting  in  the  a^p:pgate  to 
S8999  27. 

From  this  statement  of  facia  there  Jlow  two  propositions  which  seem 
to  be  inevitably  correct: 

First— If  the  breach  of  contract  now  complained  of  ipso  facto  avoided 
it,  respondents  should  return  to  plaintifT  the  premiums  received  sub- 
sequent to  said  avoidance. 

Second— If  the  contract  of  insurance  was  voidable  on  account  of  the 
delinquencies  of  plaintiff  in  August  and  December,  1869,  and  re- 
spondents, with  full  knowledge  thereof,  delayed  canceling  the  policy 
until  the  sixteenth  of  March,  1870,  receiving  thereunder  a  large 
amount  of  premiums  in  the  meantime,  respondents  should  be  held 
Uable  for  the  losses  which  occurred  during  the  same  period. 

Defendants  ought  not  to  be  heard  asserting  the  n'lllity  of  the  contract 
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ot  iosurance,  while  accepting  the  premiums — the  frulta  thereof— with 
full  knowledge  of  the  lailure  of  plBlntllT  to  make  returns  of  produce 
for  August  and  December,  1869. 

Defendants  fail  in  the  attempt  to  draw  a  distinction  between  what  Ihey 
call  a  cotton  contract  and  a  produce  contract,  allying  that  forfeiture 
attached  to  the  latter  and  not  to  the  former,  because  plaintiff  always 
made  proper  returna  for  the  cotton  shipped  to  him,  and  therefore 
the  large  premiume  received  on  the  cotton  can  be  retained,  because 
that  contrad  remained  valid,  while  the  produce  contract  became 
void  by  plaintiffs  failure  to  make  returns  of  produce  for  August  and 
December,  1869.  But  it  the  produce  contract  was  forfeited  at  that 
time,  how  la  it  that  in  January,  Pebruary,  and  March,  1870,  defend- 
ants continued  to  receive  from  plaintiff  returns  of  com  consigned  to 
him? 

But,  In  fact,  it  is  not  found  Id  the  record  that  there  were  two  distinct 
contracts,  one  for  cotton  and  one  for  produce.  On  the  contrary, 
there  was  but  one  contract  annexed  to  the  open  poUcy  of  insurance, 
and  it  is  known  as  "  cotton  and  produce  contract  No.  8,  under  open 
river  policy  No,  32." 

Defendants  can  not  accept  the  fruits  of  a  contract  and  allege  Its  In- 
validity lor  a  breach  thereof  known  at  the  time  of  such  acceptance 
of  the  fruits.  If  it  was  valid  to  earn  premiums.  It  remained  valid 
to  bind  the  insurer  for  losses  incurring  in  the  meantime. 

But  plaintiff  ia  not  suing  to  recover  the  luauraQce  on  the  ahipments 
of  January  and  December,  1869,  in  which  cases  he  ttuled  to  make 
proper  returns  and  payments  of  premiums.  He  sues  on  the  loss 
incurred  on  the  consignment  of  the  Lizzie  Oill,  for  which  he  is  not 
in  default  on  account  of  not  having  made  the  proper  return.  He  is 
therefore  entitled  to  the  amount  insured  thereon, 

Jvsae  K  JFtAvell  vs.  Fnclors'  and  Traders'  Insurance  Compamj, 
19. 
2.  There  is  no  law  in  Louisiana  which  requires  that  foreign  insurance 
companies  taking  policiea  in  this  State  shall  keep  an  agency  within 
its  borders. 

In  thia  instance,  within  a  year  after  the  first  premium  was  paid  by 
plaintiff  on  the  insurance  of  her  husband's  life,  the  defendants  with- 
drew their  agency  from  New  Orleans.  Notice  of  this  withdrawal 
was  published  in  one  of  the  city  papers;  the  plaiutiff  was  informed 
thereof  by  letter.  The  fact  was  known  to  her;  for  the  second  year's 
premium  was  forwarded  to  New  York. 

As  to  the  third  year's  premium,  no  effort  seems  to  have  been  made  to 
forward  the  sum  due  to  New  York,  and,  the  premiuiy  not  having 
been  paid  on  the  twentieth  of  August,  1868,  according  to  the  stipu- 
74 
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lation  between  the  parties,  the  contract  was  at  an  end  on  that  day, 
and  the  plaintiff  could  not  recover  on  her  policy,  the  death  of  her 
husband  occnrrlng  on  the  tweatj-elxth  ot  said  mon^L 

Sophia  Quinn  vs.  the  Manhattan  Life  Insurance  Company,  A'ew 
Tork,  135. 
3.  These  cases  turn  on  the  validity  ot  a  policy  of  Insurance  on  a  sea 
veseel. 
The  fact  that  there  are  circumstances  and  actions  which  are  euepidous 
or  which  are  not  satisfactorily  explained  to  aD  who  may  be  Inter- 
ested, can  not  be  held  by  cMJurts  of  justice  as  contradicting  and 
overcoming  the  direct,  positive  testimony  of  an  unusually  large 
number  of  witnesses  whose  veracity  is  not  impeached,  and  most  of 
whom  are  not  shown  to  liave  any  interest  in  committing  perjury. 
Ferei  d  Belancourt  vs.  the  Ntno  Orleans  Mutual  Insurance  Com- 
pany and  Other  Insurance  Companies,  682. 
i.  The  difference  between  the  amount  sworn  to  by  the  assured  and  the 
value  proved  on  the  trial  is  not  necessarily  evideuce  of  fraud  and 
false  swearing  on  his  part 

Marx  Israel  vs.  Teiitonia  Insurance  Company,  689. 
6.  FI^ntUlB  had  a  general  policy  with  the  detendaDt.  It  Is  urged  that, 
because  the  vessels  on  which  was  plaintiffo'  merchaudise  was  past 
due  and  the  insurance  was  effected  about  half-past  eight  o'clock  a. 
m.,  and  the  indorsement  was  made  by  the  book-keeper  ot  the  marine 
clerk  of  the  company,  and  because  the  president  of  the  company 
wrote  to  the  plainUfb  to  notify  them  that  the  company  declined  the 
said  risk,  the  contract  was  no  contract.  This  can  not  be  assented 
to. 
The'pl^ntiffe  had  a  right  to  present  themselves  at  the  company's 
ofQce  whenever  it  was  open  and  to  presume  that  the  employees  In 
said  otBce  were  authorized  to  transact  the  business  which  they  un- 
dertook to  perform.  Whether  the  company  would  take  risks  on 
vessels  past  due  or  not  was  a  quetfUon  within  the  discretion  of  the 
company.  There  is  no  proot  that  plaintlRb  had  knowledge  that  any 
accident  bad  befallen  the  steamer  when  they  applied  to  have  the 
Insurance  effected. 

Horler,  Peterson  &  Fenner  vs.  Merchants'  Malttal  Insurance 
Company,  730. 
6.  It  a  policy  ot  life  Ineuranco  cont^dn  a  etlpulatlou  that  the  assured 
shall  pay  a  cert^n  assessment  within  thirty  days  from  tiie  time  that 
notice  Is  given  him  that  said  assessment  is  due,  and  that  on  his  fail- 
ure to  pay  said  assessment,  as  stipulated,  tlie  policy  shall  be  void, 
the  stipulation  will  be  upheld  and  enforced. 
If  the  assured  reside  out  ol  the  dty  ot  New  Orleans  and  the  notice  of 
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the  acorued  aseeesment  in  writing  Is  direct«d  to  him  by  the  eecre- 
tary  of  assurers  to  such  address  as  the  assured  has  left  at  the  office 
of  the  secretary  and  mailed  in  the  city  of  New  Orleans,  such  notjce 
will  be  held  sufBclent,  and  no  evidence  will  be  admitted  to  show  that 
the  assured  did  not  receive  the  notice. 

Sosa  ^isteinvs.  Mutual  Aid  and  Bemti-olenl  Life  Insurance  As- 
sociation, 938. 
7.   An  Implied  warranty  of  aeatoorthineta  enters  into  every  policy  of  in- 
surance on  vessels  or  on  freight.    Thus,  when  the  owners  of  a  vessel 
insure  freight  and  the  vessel  Lb  lost,  the  insurers  may  reeiat  the  pay- 
ment of  the  sum  for  which  the  freight  has  been  insured,  on  the 
ground  that  the  vessel  was  unseaworthy. 
II  the  Insurers  have  received  the  payment  of  premium  on  some  spe- 
cific amount  indorsed  on  the  policy  as  the  amount  Insured  for,  they 
will  be  liable  for  that  amount 

J.  A.  DonnaU'j  &  Son  vs.  the  Merchants'  Mutual  Insurnce  Com- 
pany, 939. 
'See  Fleadinqs,  No.  19-— Nicholas  Theodore  vs.  New  Orleans  Mu- 
tual Insurance  Coinpany,  917. 

JUDGMENT. 

1.  Defendant's  esceptioo  to  the  plaiutifTe'  proceeding  with  this  case  in 
the  Fifth  District  Court,  tor  tho  reason  that  the  order  of  that  court 
transferring  the  case  to  the  Circuit  Court  of  the  United  States  was- 
a  final  judgment,  and,  if  erroneously  rendered,  could  only  be  cor- 
rected on  appeal  to  the  Supreme  Court  of  the  State,  was  properly 
overruled.  The  order  rendered  in  the  first  instance  by  the  Fifth 
District  Court,  transferring  the  case,  was  necessnTily  vacated  by  itS' 
subsequent  order  reinstating  it  upon  its  docltet,  leaving  no  order  of 
transfer  to  appeal  from. 

Stephen  Bird  and  Thompson  Bird,  Executors  of  John  Bird,  vs. 
John  Cockrem,  Beceiver,  etc.,  70. 

2.  In  a  suit  against  Short  and  Howard,  in  soUdo,  for  twenty-flve  hun- 
dred dollars,  on  motion,  a  suspensive  appeal  was  granted  to  defend- 
ants. But  Short  alone  filed  a  bond.  Hence  plaintiff  in  the  suit 
against  Short  and  Howard,  and  defendant  Howard,  became  appel- 
lees. As  to  Short,  the  only  appellant  in  said  case,  judgment  was  re- 
versed. Execution  Issued  against  Howard,  who  enjoined  the  exe- 
cution. 

The  judgment  rendered  by  the  district  court  was  not  reversed  as  to 
Howard,  who  had  not  brought  up  his  appeaL  Howard  contends 
that  he  is  included  in  the  decree  of  this  court  reversing  the  judg- 
ment of  the  district  court^ainat  defendants  in  the  suit  of  Irvine- 
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-  against  Short  and  Howard.    Tbis  ia  an  error.     This  court  could  not 

include  in  Its  judgment  one  who  was  not  before  the  court. 
The  plea  that  the  conslderaticn  on  which  the  judgment  was  based  was 
a  loan  of  Coorederate  money,  can  not  be  received.  Whatever  the 
consideration  of  the  obligation  sued  on,  the.  judgment  ot  the  district 
court  has  long  ago  become  final,  and  the  basis  upon  which  it  rested 
can  not  be  inquired  into. 

B.  S.  Hmeard  vs.  Eugene  yVagganiann,  Sheriff,  el  al,  99. 

3.  The  relator  applied  to  the  proper  oflloer  of  the  city  of  New  Orleans 
to  record  his  judgment  In  complionoe  with  eu  act  ot  the  Legislature 
passed  tn  1670,  requirlog  that  all  judgments  against  the  city  be  re- 
corded in  the  proper  department  of  the  city  government  On  the 
refusal  ot  that  officer  to  do  so,  relator  asked  tor  a  mandamus  agtdnst 
him.  *  Whereupon  said  officer  answered  that  relator's  judgment 
should  not  be  recordedJis  affecting  the  city's  entire  property,  but 
only  the  taxes  which  might  be  collected  tor  account  of  the  Missis- 
sippi and  Mexican  Oult  Ship  Canal  Company,  and  took  a  rule  in  this 
mandamus  proceeding  on  that  company  to  show  cause  why  relator 
should  not  be  paid  from  drainage  funds. 

The  company  excepted  to  the  rule.  The  court  a  qua  erred  in  not  maia- 
tiuning  the  exception  and  in  ordering  that  the  judgment  be  ptdd 
from  the  drainage  funds.  A  third  party  can  not  be  brought  in  to 
answer  a  call  made  upon  an  officer  to  perform  a  mere  ministerial 
duty. 
The  decree  ordering  that  relator's  judgment  be  recorded  was  correct 
But  there  it  should  have  stopped.  Out  of  what  funds  the  judgment 
was  to  be  paid,  it  was  not  the  province  of  the  district  judge  to  in- 
quire, as  he  did,  in  the  procooding  which  was  before  him. 

State  ex  rel  Carondelet  Cnnal  and  Navigation  Company  vs.  Jame^ 
G.  Mrown,  Admlnisl rotor  of  Public  Accounts.  The  Missii'- 
sipoi  aiid  Mexican  Gulf  Canal  Company  made  I^rty,  103. 

4.  The  error  assigned,  that  the  judgment  was  rendered  against  the  de- 
fendant without  a  judgment  having  been  rendered  at  the  same  time 
against  the  widow  in  community  of  the  surety,  is  not  established. 
All  the  parties  to  the  suit  are  sought  to  be  made  liable  in  itolido.  It 
is  as  though  separate  suits  had  been  instituted  og^st  them  all,  and 
judgment  could  have  been  rendered  against  each  ot  thorn,  or  all  ot 
them,  or  one  of  them  alone.  With  tho  effect  of  the  judgment  against 
the  co-defendants,  the  plaintiff  bad  nothing  to  do.  It  he'  sues  n 
number  of  persons  and  seeks  judgment  against  each  one  of  them  i»i 
solklo,  and  judgment  is  rendered  only  against  one  and  he  is  satisfied, 
the  defendant  who  le  alone  condemned  can  not  complain  of  the  judg- 
incnt  in  so  tar  as  he  is  concerned.   The  defendant's  rights  as  against 
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his  co-obligora  are  separate  and  distinct  from  the  plaintiff's  rights 
against  him. 

The  third  error  assigned,  that  the  bond  sued  on  is  not  conditioned  ac- 
cording to  law,  can  not  be  maintained  for  the  reasons  given  in  the 
judgment. 

The  security  on  the  bond  was  Boliert  Johnson.  He  died  leaving  a 
widow  In  commonity  and  several  children  (defendants  herein),  who 
were  put  in  posBeseion  of  his  estate.  The  widow  and  children  were 
sued.  Fending  the  suit,  the  widow  died,  and  the  proceedings  were 
carried  on  and  completed  against  the  children,  the  succession  of  the 
mother  apparently  not  having  been  opened. 

If  the  question  was  between  the  original  parties  to  the  bond — princi- 
pal and  surety— the  conclusion  would  be  that  they  were  bbth  bound 
in  sotido.  But  the  parties  before  the  court  are  the  heirs  of  the 
surety.  As  to  them  the  obligation  is  joint;  they  Inherit  the  righta, 
credits,  and  obligations  of  their  ancestor,  but  as  the  rights  and  cred- 
its of  their  ancestor  are  distributed  among  them,  each  according  to 
his  share,  so  are  the  obligations,  each  being  bound  for  his  propor- 
tion. The  position  which  they  assume,  that  they  were  bound  for 
one  half  of  the  obligation,  because  their  mother  was  put  in  posses- 
sion of  one  halt  of  the  estate  of  their  father,  is  untenable.  The 
obligation  was  an  obligation  of  the  community.  It  was  due  by  the 
father.  There  was  no  succession  to  divide  until  the  community  debt 
was  paid.  As  heirs  of  thrar  father,  they  are  responsible  for  his  obli- 
galions,  they  having  been  put  in  possession  of  their  share  of  his  es- 
tate. 

Francis  vs.  Mm.  Marie  Louis  Martin,  403. 

5.  The  pMntlff  can  not  succeed  In  her  attempt  to  annul  a  judgment 
wliich  emancipated  her  from  the  liabilities  of  a  minor.  The  proceed- 
ings which  she  attacks  are  regular  in  form,  there  Is  no  evidence  or 
allegation  of  fraud  in  the  record,  and  the  parties  whom  she  wbhes 
to  affect  by  obtaining  a  judgment  of  nullity  were  not  parties  to  the 
judgment  which  she  seeks  to  annul. 

CeiAle  Dupre,  ITVe  of  A.  Humphrei/s,  rs.  Adolphe  Dnprf.  el  aL 
118. 

6.  The  relator  prays  for  a  mandamus  to  compel  tlie  defendant  to  sign 
a  judgment  on  rule  rendered  by  him.  The  judgment,  being  the  final 
act  of  the  judge  a  qiio  in  the  said  proceeding,  Is  the  end  of  the  suit 
in  hia  court,  and  is  therefore  not  interlocutory,  but  a  final  one,  which 
Is  required  to  be  signed. 

State  ex  rel.  Mrs.  E.  E.  Meitx  vs.  Judge  of  the  Fourth  ZHstrict- 
Court,  Parish  of  Orleans,  451. 

7.  The  judgment  appealed  from  is  correct.    The  plaintiff  had  no  per- 
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sonal  judgmeat  ugi^ust  the  defeadant  His  judgmeat  bore  odI^  oq 
the  land  in  possession  of  said  delondant,  and  decreed  him  to  give  it 
up  to  be  sold  to  pay  the  amount  for  which  it  was  mongaged.  De- 
fendant made  an  arrangement  by  which  he  gave  a  draft  to  plaiotitT 
in  part  paymeot,  and  obtained  time  for  the  satisfaction  of  the  bal- 
ance of  the  judgment  The  draft  was  protested.  FlaintlCT,  foiling 
to  collect  the  draft,  proceeded  to  execute  hia  judgment.  He  seized 
and  sold  the  land,  and  holding  the  writ  of  fieri  facias  unsatisfied, 
proceeded  to  sue  defendant  for  the  amount  of  the  draft  without  giv- 
ing him  credit  for  it  or  any  part  of  It.  This  he  clearly  had  no  right 
to  do,  Lillle  v.%  Syh-eslre,  621. 

8.  The  prescription  of  one  year  is  pleaded  against  the  plaiotifk'  action 
to  set  aside  a  dalion  en  paiement  and  to  annul  a  judgment  in  favor 
of  the  wife  against  the  husband.  This  suit  having  been  iusUtuted 
on  the  seventh  of  March,  1871,  the  plea  is  good  as  to  the  dalion  en 
paiemenl,  which  was  executed  on  the  fifteenth  of  February,  1872, 
but  was  untenable  as  to  the  judgment  which  was  obtained  on  the 
twenty-ninth  of  November,  1873. 

Article  1987  of  the  Civil  Code  applies  exalusively  when  the  alleged  nul- 
lity is  an  undue  preference  given  to  one  creditor  over  another,  and 
the  action  must  then  be  brought  within  a  year  from  the  contract  or 
judgment,  while  article  1994  applies  to  all  contracts  or  judgments 
by  which  creditors  are  injured,  and  then  Is  prescribed  in  one  year, 
to  date,  if  brought  by  a  creditor  individually,  from  his  judgment 
against  the  debtor;  and  If  by  the  syndic  or  representative  of  credit- 
ors, from  his  appointment.    In  this  case  article  1994  governs. 

The  position  assumed  by  the  plaintiffs  that  certain  deductions  from 
the  amounts  received  by  the  husband  on  account  of  his  wife  should 
be  made,  because  they  were  for  the  price  of  slaves,  is  erroneous. 
St.  Germain  and  Maralsl  m.  Darcourl  Landnj  and  Wife.  652. 

9.  The  United  States  parted  with  their  title  to  the  land  in  controversy 
when  the  selection  thereof  was  made  by  the  State  of  Louisiana  in 
181)6,  under  the  act  of  Congress  of  the  twentieth  of  May,  1826,  and 
the  title  remained  In  the  State  until  It  was  vested  In  the  plaintiJ£ 
Consequently,  no  title  ever  vested  In  Chaney,  the  defendant,  who 
was  erroneously  patented  by  the  United  States;  but,  while  he  could 
not  prescribe  against  the  State  or  the  United  States,  he  was  such  a 
possessor  as  to  beentltled  to  require  the  plaintiff  eitherto  reimburse 
the  value  of  the  materials  and  the  price  of  workmanship  in  makhig 
the  improvements,  or  to  reimburse  a  sum  equal  to  the  enhanced 
value  of  the  soil.        CuVen  McCantle  vs.  J.  J.  B.  Chaney  et  al,  720. 

10.  The  plea  of  res  judicata  can  not  be  based  on  the  judgment  of  a 
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juaJJce  ot  the  peace  in  bar  of  a  suit  ia  which  the  title  to  real  estate 
1b  in  question.    Such  a  Judgment  would  bo  void  ratione  materice. 
W.  E.  Wamaleij  vs.  G.  W.  Bobinaon,  793. 

11.  The  judgment  condemning  the  defendants  in  solido  is  correct  The 
note  Bued  upon  declares  that  "  we,  or  either  of  us,  promise  to  pay," 
etc, 

John  Chaffe,  Brother  &  Son  vs.  Thornton,  Edwards  £  Bobin»m, 
837. 

12.  There  Is  no  validity  in  the  objection  that  the  decree  of  the  Supreme 
Court  upon  which  the  JieH  facias  issued  Is  a  nullity,  because  there 
was  no  concurrence  ol  a  quorum  of  the  court  as  required  by  the 
constitution.  A  majority  of  the  court  was  present  when  the  judg- 
ment was  pronounced.  Admitting  the  fact  which  It  is  sought  to 
prove,  that  one  of  the  judges  was  absent  when  the  judgment  was 
read,  and  that  two  others  dissented,  the  judgment  pronounced  woa 
the  Judgment  of  the  majority  of  the  court  It  was  the  judgment  of 
the  court  which  was  pronounced,  and  whether  one  of  the  concurring 
parties  was  abseot  or  not  matters  nothing.  The  court  entered  the 
decree  as  a  court^a  quorum  being  present  This  ia  sufBcient,  and 
all  that  the  law  requires.  Howard  hm.  Waish,  Sheriff,  847. 

13.  The  defendant  has  assigned  as  error  on  the  face  of  the  papers  that 
the  Judgment  was  rendered  out  of  term-time  and  ia  therefore  null. 
He  relies  on  section  201T,  R.  S.,  which  authorizes  the  parish  judges 
to  adjourn  their  courts  for  one  week  or  a  less  time,  and  he  contends 
that  the  Judge  a  quo  erred  la  adjourning  his  court  from  the  third  to 
the  fourth  Monday  after  he  had  previously  adjourned  it  from  the 
second  to  the  third  Monday.  This  court  can  not  concur  in  this  view 
ot  the  law.  The  law  limits  the  time  during  which  an  adjournment 
may  be  made,  but  it  does  not  prohibit  the  judge  from  adjourning  his 
court  more  than  once  at  the  same  time. 

John  IF.  Willis  vx.  S.  L.  Elavi,  Administrator,  and  [Fhi,  JfT.  Mb- 
roe.  Sheriff,  857. 
See  Evidence,  No.  i—Sodrlguet  vs.  Lopez,  94. 
See  Succession,  No.  1 — Eyan  vs.  Kokn,  100. 
See  Succession,  No.  3 — Succession  of  Q>nstant  Hearing,  149. 
See  New  Orleans  City  Attobney,  No.  1 — Lacey  vs.  Waples  and 

Cilij  of  New  Orleans,  168. 
See  Husband  and  Wife,  No.  3 — Nachman  vs.  LeBlanc,  345, 
See  Assessment,  No.  3 — Schmidt  vs.  City  of  New  Orleans,  429. 
See  Married  Women,  No.  6 — Mary  Fowlia  vs.   Cook  &  Goldstein, 

546. 
See  Prescription,  No.  b—Bobichattd  vs.  Nelson  el  al.,  578. 
See  Jurisdiction,  No.  2i—PaJfrey  vs.  Gordy,  Sheriff,  el  al,  659. 
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See  Notice  of  Seizube,  No.  l^Lapene  £  Jacks  vs.  McCan  £  Son, 

749. 
See  Practice,  No.  22 — Stale  ex  rel.  Mahan  ve.  Accommodation 
Bank  of  Louisiana,  874. 

JURISDICTION. 

1.  The  law  having  declared  that  crimes  such  as  the  defendants  were 
charged  with  should  be  tried  by  the  Superior  Crimiuftl  Court,  It  mat- 
ters not  how  the  case  came  to  that  court  from  the  Firet  District 
Court.  It  is  sufBcient  to  know  that  the  case  was  in  the  court,  and 
the  only  court  having  jurisdiction  over  the  defendants.  The  route 
by  which  It  got  there  Is  not  ot  any  coneequence.  It  is  not  seen  how 
any  of  their  rights  were  invaded,  or  how  they  were  deprived  of  any 
safeguard  guaranteed  to  them  by  the  law  to  make  good  their  de- 
fense. 

It  is  not  necessary  that  any  pica  or  issue  should  have  been  joined 
with  them  in  the  Superior  Criniinal  Court.  The  issue  was  joined 
when  they  pleaded  to  the  information  flied  in  the  First  District 
Court. 

The  crime  with  which  defendants  stood  charged  was  improperly  des- 
ignated in  the  motion  to  docket  and  fix  the  cose  for  trial,  but  It  is 
not  seen  how  this  injured  them.  They  were  only  tried  as  to  the 
charge  on  which  they  were  arraigned,  and  this  was  all  they  could 
ask. 

DofendautB  are  certaluly  not  in  the  custody  of  the  First  District  Court, 
and  the  jurisdiction  ot  the  Superior  Criminal  Court  attached  not 
from  the  transfer  of  the  cause,  but  from  the  act  which  took  them 
out  of  the  jurisdiction  of  the  First  District  Court  and  vested  juris- 
diction in  the  Superior  Criminal  Court. 

This  court  can  not  see  in  what  the  proceedings,  or  any  one  of  them 
had  before  the  Superior  Criminal  Court,  after  the  transfer  of  the 
case  thereto,  were  erroneous,  illegal,  or  void. 

State  of  Louisiana  vs.  John  Harper  and  Peter  Linn,  35. 

2.  This  is  a  question  of  jurisdiction  turning  on  the  amount  in  dispute. 
This  depends,  of  course,  upon  the  sum  which  Bedwitz,  the  appel- 
lant, is  called  upon  to  pay,  to  wit:  $191,  amount  of  the  claim  against 
him,  eight  dollars  interest  due,  and  the  costs  of  the  suit,  seventy 
dollars,  in  Qottschalk  vs.  Meyer,  a  foreign  non-resident,  for  whom 
Redwitz  went  security.  Therefore  the  sum  demanded  of  Bedwitz 
was  S569.  This  was  the  dispute  between  them.  This  brings  the  case 
within  the  juriadiction  ot  the  court. 

State  ex  rel.  Hugo  Bedwitz  is.  Judge  of  the  Sixth  Duitrict  Court, 
Parlth  qf  Orlmiis,  110. 
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3.  The  Superior  IMstrict  Court,  in  granting  the  Injuoction  complained 
of,  having  Invaded  the  appellate  jurisdiction  of  this  oourt,  the  writ 
of  prohibition  herein  granted  was  properiy  issued. 

Slate  ex  rel  John  Larrieux  vb.  Judge  of  the  Superior  District 
Qntri.  Parish  of  Orleans,  143. 

4.  This  case  is  one  not  within  the  ]  urlsdictioD  of  this  comt,  being  a  suit 
against  ten  different  persons  on  ten  distinct  contracts  and  the 
amount  in  do  one  exceeding  five  hundred  doUars.  Theseclalms  eaa 
not  be  considered  as  consolidated  with  the  oonsent  of  parties. 

The  fact  that  the  evidence  which  may  have  been  offered  in  support  of 
defendants'  exception  was  not  taken  down,  does  not  conclude  them, 
as  the  petition  itself  shows  the  contracts  and  debts  to  be  separate 
and  independent,  and  not  one  of  the  claims  to  amount  to  five  hun- 
dred dollars. 

The  lasue  between  plaintifT  and  intervenor  can  not  give  juriadlotlon  to 
this  court  The  intervention  must  follow  the  principal  demand.  If 
the  latter  be  dismissed  the  former  must  go  with  It 

J.  P.  Broadwell  vs.  Henry  Smitli  etaL  W.  P.  Ogden,  Intervenor, 
172. 
6.  This  case  being  before  this  court  in  April,  1874,  was  remanded  with 
direction  to  the  district  judge  to  hear  the  testimony  offered  by 
plaintiff  on  his  motion  for  a  new  trial.  This  decree  divested  this 
court  o(  juriadiction  and  placed  the  case  before  the  court  a  qiut  for 
the  purpose  of  hearing  evidence  and  trying  the  motion  for  a  new 
trial.  This  trial  was  subsequently  had,  according  to  the  direction 
from  this  court,  the  testimony  heard,  found  ineffective,  and  the  rule 
tor  a  new  trial  discharged. 

Instead  of  taking  an  appeal  from  the  final  judgment  on  the  merits 
after  the  discharge  of  the  rule  for  a  new  trial,  the  counsel  of  plain- 
tiff and  defendant  agreed  to  submit  the  case  on  the  record  on  file 
in  this  court  when  the  judgment  In  April,  1874,  was  rendered,  no 
time  being  fixed  for  said  submission.  The  matter  was  delayed  for 
more  than  twelve  months,  and  was  neglected  on  account  of  the  Ill- 
health  of  the  plaintiff's  counsel. 

Plaintiff  now  takes  a  rule  on  defendant  to  show  cause  why  the  agree- 
ment should  not  be  carried  into  effect  and  the  case  submitted  on  the 
old  record  on  file  in  this  court  at  the  time  the  case  was  decided  in 
April,  1874.  But  when  that  decision  was  rendered,  this  court  was 
divested  of  jurisdictjon,  and  the  case  passed  as  fully  under  the  oon- 
trol  of  the  district  court  as  if  no  appeal  had  been  taken. 

More  than  one  year  has  elapsed,  and  there  has  been  no  order  of  ap- 
peal granted  by  the  judge:  no  bond  has  been  flled,  and  no  transcript. 
Assuming  that  the  agreement  of  counsel  could  be  substituted  for  an 
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order  ol  appeal  and  bond,  no  action  has  been  taken  thereon 
within  the  time  allowed  for  the  exercise  of  the  right  of  an  appeal 
The  agreement  of  counsel  can  not  vest  this  court  with  jurisdiction 
of  a  case  in  the  absence  of  an  order  of  appeal  and  an  appeal  bond. 
The  Code  of  Practice  points  out  the  form  to  be  pursued  to  transfer 
jurisdiction  from  the  inferior  courts  to  the  Supreme  Court  The 
rule  must  be  discharged. 

Patrick  Higyins  vs.  C.  C.  Haley.  216. 
€.  Plaintiff  had  judgment  for  fifty-four  dollars,  the  amount  clumed, 
but  the  parish  judge  refused  to  order  an  assessment  to  be  made  on 
the  tax-roll  because  he  said  that  the  police  Jury  of  the  parish  had 
already  levied  the  maximum  tax  allowed  by  the  eighth  section  of 
the  act  of  1870,  No.  68,  and  under  act  No.  17  of  1872. 
The  legality  of  a  tax,  toll,  or  Impost,  fine,  forfeiture,  or  penalty  im- 
posed by  a  municipal  corporation,  not  being  at  issue  here,  this  court 
is  without  jurisdiction. 

A.  W.  Hyatt  vs.  Police  Jury  of  tite  Parish  of  East  Feliciana,  233. 

7.  Where  the  amount  in  dispute  does  not  exceed  five  hundred  dollars 
exclusive  of  Interest  the  district  court  has  no  original  jurisdiction. 

Hdigman  Kahn  vs.  Edward  J.  Gay,  240. 

8.  This  suit  was  improperly  brought  In  the  parish  of  Orleans.  The 
Superior  District  Court  had  no  jurisdiction  ratione  materiw,  defend- 
ant being  a  resident  of  the  parish  of  Plaquemines. 

Board  of  Health  of  Loni^ana  vs.  M.  A.  Sontliicorth,  24a 

9.  A  motion  is  made  to  dismiss  the  appeal  on  the  ground  that  the 
police  Jury,  who  are  the  only  appellants,  have  voluntarily  executed 
the  judgment  of  the  lower  court.  The  counsel  for  the  appellants 
answer  that  this  court  can  not  take  cognizance  of  the  documents 
annexed  to  the  motion,  and  which  appear  here  for  the  Brst  time  and 
as  originals.  This  court,  in  the  absence  of  consent,  express  or  im- 
plied, to  consider  new  evidence  before  it,  must  adhere  to  what  it 
believes  to  be  the  settled  Jurisprudence  of  the  State. 

Tliiscourt  has  jurisdicUonof  a  cause  as  tried,  but  not  of  facta  not 
passed  on  In  the  lower  court,  and  can  receive  no  new  evidence.  Con- 
sent can  not  give  jurisdiction,  but  having  jurisdiction  ol  a  cause, 
this  court  may,  it  seems,  consider  facts  presented  by  consent    This 
has  not  been  done  in  this  instance.    The  case  must  be  remanded. 
State  ex  rel.  N.  St.  Martin  vs.  Police  Jury  of  the  Parish  of  St. 
Charles  et  of.,  272. 
10.  The  district  court  erred  In  dismissing  this  suit  for  want  of  Jurisdlc- 
doD. 
The  action  Is  one  to  recover  property,  and,  the  value  being  sufficient, 
the  court  had  jurisdiction  under  the  constitution  and  laws  now  in 
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force.  In  determining  the  validity  of  the  sales  In  question  tliat 
tribunal  has  power  to  say  whether  or  not  the  alleged  proceedings  in 
the  probate  court  are  valid,  and  sustain  or  aonul  the  sales  com- 
plained of  without  formally  sustaining  or  annulling  the  said  judicial 
proceedings.  All  that  the  plalntifb  ask  in  this  respect  is  the  annul- 
m»it  of  the  sales,  and  to  have  this  done  it  la  not  necessary,  as  con- 
tended by  the  defendants,  to  obtain  a  Judgment  annulling  the  judi- 
cial proceedings  and  decrees  resulting  in  the  sale  of  the  property. 
Under  the  present  constitution  the  district  courts  have  jurisdiction  of 
suits  In  which  a  succession  is  plaintiff  or  defendant,  It  the  amount 
involved  to  over  five  hundred  dollars.  Such  a  suit  is  the  present  one. 
It  Is  not  a  probate  matter,  nor  are  plaintifCi  seeking  to  annul  a  judg- 
ment of  another  court. 
The  other  grounds  of  esception  are  not  well  taken.  The  parties  named 
In  the  first  exception  were  cited,  or  they  accepted  service  and  waived 
citation,  and  it  Is  not  perceived  that  any  conflict  of  Interest  exists 
between  the  tutrix  and  the  minors.  What  she  claims  Is  the  eamo  in 
nature  aa  that  claimed  for  the  minors.  The  question  of  estoppel  and 
warranty  does  not  arise  in  this  action. 

K  F.  Cliffppin  el  al.  vs.  Oscar  J.  Forstail  et  al,  303. 

11.  The  judgment  appealed  from  having  been  rendered  before  the  con- 
stitution of  1668,  the  court  below  had  jurisdiction,  although  the 
amount  lu  dtepute,  exclusive  of  interest,  was  less  than  five  hundred 
dollars. 

The  plea  of  prescription  having  been  filed  In  this  court  by  appellant, 
on  application  of  appellee,  the  case  will  be  remanded  to  try  the  plea 
of  prescription. 

mieij  vs.  Howell,  329. 

12.  In  this  suit  under  the  intrusion -Into- office  act  for  the  oEBces  of  mayor 
and  councUmon  of  Natchitochns,  the  defendants  excepted  to  the 
jurisdiction  of  the  court  and  to  tbe  improper  ioloder  of  parties,  etc 

The  plea  to  the  jurisdiction  should  have  been  maintained  as  to  the  suit 
against  the  councilmen.  There  Is  no  pay  attached  to  said  office,  and 
nothing  to  show  that  the  amount  In  dispute  as  to  said  ofHce  exceeds 
five  hundred  dollars. 

It  is,  however,  different  as  to  the  office  of  mayor.  It  is  alleged  and 
proved  that  the  term  of  office  in  dispute  is  eighteen  months  and  the 
salary  is  four  hundred  dollars  per  annum,  making  the  amount  in 
dispute  six  hundred  dollars.  This  court  therefore  has  jurisdiction 
as  to  that  portion  of  tbe  issue. 

State  of  LoHisiaim  ex  rel  P.  A.  Simmons  et  at.  rs.  J.  F.  de  Var- 
gas et  al.  342. 

13.  In  the  matter  of  this  succession,  the  judgment  putting  the  heirs  In 
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posseseioD  was  not  the  result  of  fraud.  It  was  done  openly  and  oon- 
tmdjctorily  with  the  proper  parties. 
Tbe  heirs  having  been  put  In  possession,  the  Second  District  Court 
was  without  jurisdiction  over  the  matter  in  controversy  in  this  pro- 


Under  the  foregoing  conclusions  the  piaiutiS^  have  no  interest  to  con- 
test the  account  tiled  by  the  administrator. 

Succession  of  Iftilon  TayUfr,  3G7. 

14.  The  New  Orieans  Savings  Institution  excepted  to  the  Jurisdiction  of 
the  Fourth  District  Court  on  tbe  ground  that  said  New  Orleans 
Savings  Institution  is  a  corporation  established  by  aot  of  the  Ovu- 
eral  Assembly  and  domioited  in  the  parish  of  Orleans,  and  that  by 
the  act  creating  the  Superior  District  Court  that  court  alone  has 
jurisdiction  as  to  the  defendant  Tbe  court  a  qua  erred  io  maintain- 
ing this  ^ception. 

It  is  true  act  No.  2  of  the  acts  of  1S73,  organizing  the  Superior  IMstrict 
Court,  declares  that  said  court  shall  have  exclusive  jurisdiction  over 
all  cases  in  which  "any  corporation  established  by  act  of  the  General 
Assembly  and  domiciled  in  the  parish  of  Orieans  shall  he  a  party;" 
but  this  defendant  has  tailed  to  adduce  proof  showing  It  is  "  a  cor- 
poration established  by  act  of  the  Oeneral  Assembly." 

If  such  an  act  exists  It  is  a  private  statute  which  should  have  been  in- 
troduced in  evidence.  It  is  not  a  general  law  of  which  tbe  court  will 
take  notice. 

Jean  Mandere  vs.  Francis  Bondgnore  and  New  Orleans  Savings 
Institution,  415, 

15.  The  proceeding  to  sell  the  property  In  the  manner  attempted  was  il- 
legal. When  the  widow  and  heirs  were  put  in  possession  by  order 
of  court  the  succession  of  Eugene  Hacker  was  closed.  It  was  not 
therefore  in  the  power  of  the  court  to  reopen  it  The  appointment 
of  on  administrator  was  irregular,  the  original  order  of  Bale  was  U- 
l^al,  and  the  modification  thereof  in  the  judgment  appealed  from 
was  likewise  void,  because  the  succession  of  Baclier  was  no  longer 
under  the  jurisdiction  of  the  court         Succession  of  Backer,  446. 

16.  The  controversy  is  about  the  right  to  a  lot  of  ground  in  Girod-Street 
Cemetery,  and  a  tomb  therein  known  as  the  "  Young  Bisiog  Sun 
Society  Tomb." 

Defendant's  suit  for  this  property  and  for  recc^^Uon  of  this  right  was 
dismissed  as  of  nonsuit  by  tho  Superior  District  Court,  and  the  in- 
junction accompanying  tho  same  was  dissolved.  Defendant  subse- 
aequenUy  brought  suit  respecting  the  same  right,  without  seeking 
an  injunction,  in  the  Sixth  District  Court. 

Thereupon  plaintiff  brought  this  suit  in  the  Superior  District  Court,  and 
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enjoined  the  defendant  from  proceeding  further  in  the  prosecution 
of  said  auit  in  the  Sixth  District  Court. 
The  judgment  perpetuating  thie  Injunction  was  manifestly  erroneous. 
The  Superior  District  Court  was  utterly  without  jurisdiotion  to  re- 
strain by  injunction  the  trial  of  the  suit  pending  in  the  Sixth  District 
Court  If  the  defendant  in  said  suit  was  of  opinion  ttiat  the  Sixth 
District  Court  was  without  jurisdiction,  tils  remedy  was  an  excep- 
tion to  the  jurisdiction,  and  on  this  plea  being  overruled,  the  action 
of  the  court  thereon  could  be  revised  by  this  court;  on  appeal. 
The  Superior  District  Court  has  no  appellate  or  supervisory  power 
over  the  Sixth  District  Court. 

The  Rising  Sun  Society  vs.  the  Itising  Sun  Senevdeni  JMocia- 
lion,  548. 
IT.  The  judge  a  qtto  erred  in  bla  rulbg  when  he  maintained  the  exception 
to  tbejurisdiction  of  his  court  in  this  case.  Tbeobjectof  thesultlsto 
control  the  proceeds  of  property  sold  and  to  be  sold  in  the  parish  of  St. 
Mary  in  a  suit  in  which  Beraud  &  Gibert,  of  the  parish  ot  Orleans, 
were  parties,  and  it  is  In  the  tribunal  ot  that  parish  that  the  cont^t 
in  relation  thereto  must  be  had.  Beraud  &  Gibert  were  properly 
made  pari:ies  In  said  parish.  This  is  not  a  case  to  which  the  prohi- 
bition of  article  162  ot  the  Code  of  Practice  applies. 

Jules  Mossy  vs.  M.  T.  Gordv,  Sheriff,  et  at,  585. 

18.  This  suit  was  instituted  in  1866.  At  that  time  the  district  court  had 
jurisdiction.  But  the  constitution  of  1868  intervened.  Under  that 
constitution  the  pariah  court  alone  has  jurisdiction  over  such  cases. 
The  constitution  is,  of  course,  supreme,  and  when  it  gives  to  parish 
courts  exclusive  jurisdiction  over  such  of  succession  matters  as  re- 
late to  settlements  ot  accounts  it  necessarily  deprives  all  other  courts 
of  the  power  ot  exercising  jurisdiction.  These  cases,  which  had 
been  instituted  in  the  district  courts  before  the  constitution  that 
changed  the  jurisdiction  was  adopted,  should  have  been  transferred 
to  the  court  to  which  the  jurisdiction  bad  been  given.  The  judge  a 
ipio  erred  in  not  m^ntaining  the  plea  to  the  jurisdiction. 

John  Frank  Knox  vs.  Ann  Guruett.  Tttlrir.      Vincent  Boaffni  et 
al.,  Inlervenors,  601. 

19.  On  the  trial  of  this  remanded  case,  the  parish  judge  called  in  an 
attorney  at  law  to  try  it,  be  being  put  down  as  one  ot  the  creditors 
whose  claim  was  contested  in  said  opposition.  The  judge  erred. 
The  trial  ot  the  case  should  have  been  referred  to  the  district  judge, 
whose  duty  it  is  to  try  all  cases  in  which  the  parish  judge  is  person- 
ally hiterested.  Succession  of  Cabrol,  637. 

20.  This  court  will  notice  that  the  amount  in  dispute  exceeds  five  hun- 
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dred  dollars  and  that  the  suit  ia  a  petitory  action.  Therefore  tii© 
partsh  court  was  without  jurladictioo  rations  materue,  and  the  suit 
must  be  diamieBed, 

F.  K  Dartet  vs.  F.  D.  Lige,  Administrator,  d.  at,  64a 

21.  Plaintiff  has  enjoined  the  sale  of  certE^n  property,  which  he  aliases 
ia  exempt  from  seizure  and  sale  by  law.  The  defendant  joined  issue 
without  exception  to  the  jurisdiction  of  the  court,  and  s(^d  court 
dissolved  the  injunction.  The  motion  to  dismlsa  the  appeal  for  want 
ot  jurisdiction  la  this  court  ratione  materiw  can  not  prevail. 

If  the  district  court  had  jurisdiction,  this  court  lias  also,  for  the  juris- 
diction ot  district  courts  is  in  mattera  where  the  value  in  dispute  ex- 
ceeds five  hundred  dollars;  and  if  this  court  is  without  jurisdiction, 
BO  was  the  lower  court,  and  its  judgment  would  be  an  absolute 
nullity. 

But  there  is  no  evidence  that  the  property  is  not  worth  over  five  hun- 
dred dollars.  On  the  contrary.  It  would  seem  that  t^e  property 
seized  is  worth  more  than  five  hundred  dollars. 

Henru  Clay  Bay  vs.  Egbert  O.  Hayes,  Sheriff,  et.  aL,  641. 

22.  This  is  a  petitory  action  af^alnst  the  defendants,  who  are  alleged  to 
be  in  possession  as  trespassers  of  a  tract  of  land  In  the  parish  ot 
Iberia,  measuring  more  than  thirty-seven  arpents  in  front  by  forty 
in  depth.  Defendants  except  on  several  grounds  to  the  action,  the  ' 
most  important  of  which  being  that  they  each  own  distinct  lots  of 
the  land  In  controversy,  and  therefore  can  not  be  sued  collectively, 
and  also  for  the  additional  reason  that  the  value  of  the  lots  owned 
separately  was  less  than  five  hundred  dollars.  The  judge  a  r^ijo  erred 
in  declining  jurisdiction  rad'oiie  mfl(ericB.  Tho  land  claimed  by  the 
plaintiff  Is  worth  more  than  five  hundred  dollars.  The  value  of  the 
property  thus  claimed  determines  the  jurisdiction  of  the  court.  This 
is  a  question  ot  title.  For  the  settlement  of  this  qucetloD  defendants 
are  Interested  alllie,  regardless  of  the  extent  of  their  respective 
claims  to  the  property  In  dispute.    The  case  Is  remanded. 

Baptlsline  Derbes  et  at.  vs.  Duplessis  Bomero  et  at.,  644. 

23.  The  defendant  was  condemned  by  a  judgment  ot  a  justice  of  the 
peace  to  pay  a  fine  of  twenty  dollars  and  costs  for  refusing  to  work 
on  the  public  roads.  Execution  issued  thereon,  and,  being  returned 
nulla  bona,  he  was  Indicted  by  the  grand  Jury,  tried  before  a  petty 
jury,  found  guilty,  and  sentenced  in  tho  district  court  to  imprisoD- 
ment  in  the  parish  jaU  under  a  provision  of  the  Revised  Statutes 
and  an  ordinance  ot  the  police  jury  for  thirty  days.  From  this 
judgment  he  appealed. 

The  motion  to  dismiss  this  appeal  must  pre>'^  on  the  plea  ot  wuit  ot 
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iuriediction  as  It  is  a  criminal  case  where  the  puniahment  is  not 
death,  imprisonment  at  hard  labor,  or  a  flue  exceeding  three  hun- 
dred dollars. 

That  this  is  a  criminal  case  can  not  be  doubted.  There  was  on  indict- 
ment by  a  grand  jury  and  a  verdict  by  a  petty  jury.  By  the  con- 
stitution this  court  has  juriediction  in  criminal  cases  "  on  questions 
of  law  only,  whenever  the  punishment  ol  death  or  Imprisonment  at 
hard  labor  or  a  fine  exceeding  three  hundred  dollars  Is  actually  im- 
posed."   There  is  no  such  punishment  here. 

There  Is  no  force  in  the  allegation  that,  because  the  ordinance  of  the 
police  jury  under  which  the  defendant  was  condemned  by  the  justice 
ot  the  peace  to  pay  a  ilne  or  penalty,  for  the  non-payment  of  which 
he  was  indicted  and  sentenced  In  the  district  court,  is  attacked  as 
unconstitutional,  therefore  the  case,  being  dual— both  dvil  and 
criminal— is  appealable. 

The  fallacy  of  this  position  is  that,  if  the  case  be  dual,  the  only  branch 
of  it  before  this  court  is  the  criminal  part — the  indictment  and  the 
conviction  thereunder,  which  b^an  when  the  civil  part  ended — the 
penalty  or  fine  in  money  Imposed  by  the  justice.  This  latter  part 
of  the  proceedings  against  the  defendant  is  not  in  this  case,  except 
03  the  cause  for  or  basis  of  the  prosecution,  and  as  evidence  upon 
which  conviction  Is  founded.  This  court  can  not  revise  that  pro- 
ceeding, it  not  being  before  it;  nor  can  this  court  consider  it  in  de- 
termining the  question  of  jurisdiction  of  the  branch  of  the  pro- 
ceeding brought  up  on  appeal. 

If  it  be  conceded  that  the  clause  of  the  ordinance  of  the  police  jury 
which  authorized  the  defendant  to  be  fined  by  the  justice  of  the 
peace  is  unconstitutional,  it  will  not  give  this  court  jurisdiction  in 
the  criminal  proceeding  in  which  he  was  indicted,  convicted,  and 
sentenced  to  imprisonment,  because  the  iaeues  in  this  last  proceed- 
ing alone  control  the  jurisdiction  thereof.  The  Issues  or  questions 
in  one  case  do  not  affect  jurisdiction  of  another.  The  clause  ot  the 
constitution  invoked  as  giving  jurisdiction  in  this  instance  rolers  to 
civil  cases  only. 

State  of  Louisiana  and  Pariah  of  81.  Landry  vs.  Ferdinand 
Wikoff,  654. 
2L  In  her  petition  ot  Injunction  the  plaintiff  alleges  that  she  is  a  mort- 
gage creditor  with  vendor's  privilege  upon  the  property  seized  for 
$16,666  with  interest,  etc;  that  the  property  had  been  seized  and 
taken  poaseeeion  of  by  the  sheriff  under  executory  process  Issued 
under  her  debts:  that  while  the  property  was  under  her  seizure  a 
compromise  was  made  with  her  debtor,  D.  B.  Fenn,  by  which  he 
transferred  to  her  the  property  for  the  unpaid  price,  subject  to  the 
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dred  dollars  and  that  the  Bult  is  a  petitory  action.  Theretore  the 
parish  court  was  without  jurisdiction  ratione  malerUe,  and  the  suit 
must  be  dismissed. 

F.  E.  Dartet  vs.  F.  D.  L^e,  Admimstralor.  el,  aL,  640. 

21.  Flalntiir  has  enjoined  the  sale  of  certain  property,  which  he  alleges 
is  exempt  from  seizure  and  sale  by  law.  The  defendant  joined  issue 
without  exception  to  the  jurisdicUon  of  the  court,  and  said  court 
dissolved  the  Injunction.  The  motion  to  dismiss  the  appeal  for  want 
of  jurisdiction  in  this  court  ratione  malerice  can  not  prevail. 

If  the  district  court  had  Jurisdiction,  this  court  has  also,  for  the  juris- 
diction of  district  courts  is  In  matters  where  the  value  in  dispute  ex- 
ceeds Ave  hundred  dollars;  and  if  this  court  is  without  Jurisdictjon, 
so  was  the  lower  court,  and  its  judgment  would  be  an  absolute 
nullity. 

But  there  Is  no  evidence  that  the  property  is  not  worth  over  five  hun- 
dred dollars.  On  the  contrary,  it  would  seem  that  the  property 
seized  is  worth  more  than  five  hundred  dollars. 

Henry  Clay  Bay  vs.  Egbert  0.  Hayes,  Sheriff,  et.  al,  611. 

22.  This  Is  a  petitory  action  against  the  dcFendants,  who  are  alleged  to 
be  In  possession  as  trespassers  ot  a  tract  of  land  in  the  pariah  of 
Iberia,  measuring  more  than  thirty-seven  arpents  in  front  by  forty 
in  depth.  Defendants  eicept  on  several  grounds  to  the  action,  the  ' 
most  important  of  which  being  that  they  each  own  distinct  lots  of 
the  land  in  oontroversy,  and  therefor©  can  not  bo  sued  collectively, 
and  also  lor  the  additional  reason  that  the  %'alue  of  the  lots  owned 
separately  was  less  than  five  hundred  dollars.  The  judge  n  qno  erred 
in  declinli^  jurisdiction  radone  ninfente.  The  land  claimed  by  the 
plaintiff  is  worth  more  than  five  hundred  dollars.  The  value  of  the 
property  thus  claimed  determines  tho  jurisdiction  ot  the  court.  This 
is  a  question  of  title.  For  the  settlement  ot  this  question  defendants 
are  interested  alike,  regardless  ot  the  extent  of  their  respective 
claims  to  the  property  in  dispute.     The  case  Is  remanded. 

Baptistine  Derbes  et  al.  vs.  Duplessis  JRoniero  el  al.,  614. 

23.  The  defendant  was  condemned  by  a  judgment  of  a  justloe  of  the 
peace  to  pay  a  fine  of  twenty  dollars  and  costs  for  refusing  to  worii 
on  the  public  roads.    Execution  Issued  thereon,  and,  being  returotid 
nulla  bona,  he  was  indicted  by  the  grand  jury,  tried  before  as 
jury,  found  guilty,  and  sentenced  in  the  district  court  to  ti 
ment  in  the  parish  jail  under  a  provision  of  the  I 
and  an  ordinance  of  the  police  jury  for  thirty  d 
judgment  he  appealed. 

The  motion  to  dismiss  this  appeal  must  prevail  a 
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jurisdiction  as  it  Is  a  criminal  case  where  the  punishment  Is  not 
death,  imprisoament  at  hard  labor,  or  a  fine  exceeding  three  hun- 
dred dollars. 

That  this  is  a  criminal  case  can  not  be  doubted.  There  was  an  indict- 
ment by  a  grand  jury  and  a  verdict  by  a  petty  jury.  By  the  con- 
stitution thb  court  has  jurisdiction  in  criminal  cases  "  on  questions 
of  law  only,  whenever  the  punishment  of  death  or  imprisonment  at 
hard  labor  or  a  fine  exceeding  three  hundred  dollars  is  actually  im- 
posed."   There  is  uo  such  punishment  here. 

There  is  no  force  In  the  allegation  that,  because  the  ordinance  of  the 
police  jury  under  which  the  defendant  was  condemned  by  the  justice 
of  the  peace  to  pay  a  fine  or  penalty,  tor  the  non-payment  of  which 
he  was  indicted  and  sentenced  in  the  district  court,  is  attacked  as 
uncoDstituUonal,  therefore  the  case,  being  dual— both  civil  and 
criminal— is  appealable. 

The  fallacy  of  tliis  position  la  that,  it  the  case  be  dual,  the  only  branch 
of  It  before  this  court  is  the  criminal  part — the  indictment  and  the 
conviction  thereunder,  which  began  when  the  civil  part  ended— the 
penalty  or  fine  in  money  imposed  by  the  justice.  This  latter  part 
of  the  proceedings  against  the  defendant  Is  not  in  this  case,  except 
as  the  cause  for  or  basis  of  the  prosecution,  and  as  evidence  upon 
which  conviction  ia  founded.  This  court  can  not  revise  that  pro- 
ceeding, It  not  being  before  It;  nor  can  this  court  consider  it  la  de- 
termining the  question  of  jurisdiction  of  the  branch  of  the  pro- 
ceeding brought  up  on  appeal. 

If  it  be  conceded  that  the  clause  of  the  ordinance  of  the  police  jury 
which  authorized  the  defendant  to  be  fined  by  the  Justice  of  the 
peace  is  unconstitutional.  It  will  not  give  this  court  Jurisdiction  in 
the  crimbal  proceeding  in  wliich  he  was  indicted,  convicted,  and 
sentenced  to  Imprisonment,  because  the  issues  In  this  last  proceed- 
ing alone  control  the  Jurisdiction  thereof.  The  issues  or  questions 
in  one  case  do  not  affect  jurisdiction  of  another.  The  clause  of  the 
constitution  invoked  as  giving  jurisdiction  in  this  instance  refers  to 
civil  eases  only. 

Stale  of  Louisiana  and  Parieh  of  St.  Landry  vs.  Ferdinand 
Wikoff,  654. 
21.  In  her  petition  ot  injunction  the  pl^ntUT  alleges  that  she  Is  a  mort- 
gage creditor  with  vendor's  privilege  upon  the  property  seized  for 
S46,666  with  interest,  etc.;  that  the  properi:y  liad  been  seized  and 
taken  possession  of  by  the  sherifT  under  executory  process  issued 
under  her  debts:  that  whUe  the  property  was  under  her  seizure  a 
compromise  was  made  with  her  debtor,  D.  B.  Penn,  by  which  he 
transferred  to  her  the  property  for  the  unpaid  price,  subject  to  the 
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right  of  redemption  which  be  reserved;  and  that  the  act  was  dulj 
recorded;  she  alleges  that  the  judgments  obtained  fn  the  paiiab 
court  of  St.  Mary,  in  distinct  suits,  against  her  debtor,  D.  B.  Fenn, 
by  certain  laborers  for  sums  under  five  hundred  dollara,  but  amount- 
ing in  the  a^T^^ate  to  several  thousand,  are  null  and  void  from  the 
want  of  citation,  etc  The  defendants  objected  to  the  jurisdiction 
of  the  district  court  which  had  Issued  plaintirTs  injunction,  and  the 
exception  was  sustained. 
The  district  court  clearly  had  jurisdiction  ot  this  case.  The  property 
was  under  seizure  under  the  order  of  seizure  and  sale  obtained  by 
plaintiff  before  the  seizures  of  defendants.  The  dation  en  paiement 
with  the  resolutory  condition  vested  tbe  title  in  plaintiff  and  she 
had  the  right  to  enjoin  the  sale  thereof  under  defendant's  judg- 
ments, and  where  judgments  are  opposed  to  their  holders,  the  nul- 
lity thereof  may  be  shown  In  any  court"  The  pariah  court  could  not 
have  passed  upon  the  questions  raised  by  the  petition  of  Injmiction 
for  want  of  jurisdiction  ratione  materiw.  The  case  is  remanded. 
Susan  C.  Palfrey  v».  M.  T.  Gordy,  Sheriff,  et  al.,  659. 

25.  The  oourt  a  qua  had  no  jurisdiction  ratione  inaleriat.  The  matter 
In  dispute  is  a  demand  in  the  parish  court  of  over  seven  thousand 
dollars  by  the  succession  ot  Brown  against  the  succession  of  Ven- 
tress.  The  heirs  ot  Brown  in  that  succession  arc  suing  the  admin- 
istrator of  the  succession  of  Ventress  for  an  amount  tar  exceeding 
five  hundred  dollars,  based  on  an  indebtedness  which  they  allege 
was  incurred  by  Ventress  when  administering  upon  the  succession 
of  Brown. 

The  succession  of  Ventress  can  not  be  sued  by  the  heirs  or  creditora 
of  Brown  in  the  parleh  court  on  a  demand  exceeding  live  hundred 
dollars,  it  matters  not  from  what  cause  the  debt  originated.  The 
jurisdiction  of  the  courte  is  fixed  by  the  constitution,  and  its  man- 
dates must  be  obeyed. 

In  the  Matter  of  the  Estate  of  James  N.  Brown,  716. 

26.  Whero  a  State  court  has  obtained  lawful  jurisdiction  of  the  parties 
and  the  subject-matter,  that  jurisdiction  continues  as  long  as  the 
amount  due  is  in  dispute  or  remains  unascertained. 

WTteeless  &  Pratt  vs.  FiKk,  731. 

27.  After  the  rendition  of  a  judgment  in  favor  of  the  plaintitt  against 
defendant,  the  wife  ot  said  defendant  died  leaving  minor  children, 
of  whom  he  became  the  tutor.  Execution  issued  on  the  judgment, 
and  pMntlff  took  a  rule  to  show  cause  why  certain  mortgages 
should  not  be  erased  from  the  property  seized.  The  defendant's 
exception  to  the  jurisdiction  ot  the  Fifth  District  Court,  upon  the 
ground  that  it  Is  a  succession  matter,  and  must  be  determined  by 
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the  Second  District  Court  can  not  be  m^ntained.  It  is  not  atrictl; 
a  succession  matter,  but  simply  a  rule  taken  in  a  court  out  of  which 
an  ezeautlon  Issued,  to  show  cause  why  certain  mortgages  which. 
stood  in  the  way  of  the  judgment  should  not  be  erased.  The  TilOi 
District  Court,  which  rendered  the  judgment,  was  the  proper  tri- 
bunal to  pass  upon  all  subjects  relating  to  the  execution  thereof. 

The  objection  that  this  proceeding  could  not  be  by  rule,  but  should 
be  by  direct  action,  is  not  well  founded. 

Jean  DiUrey  vB.  Bertrand  Laguens,  7B8. 
28.  The  Second  District  Court  had  jurisdiction  to  determine  whether  or 
not  property  was  properly  seized  under  a  writ  Issued  by  its  author- 
ity. The  levying  of  the^ri  facias  brought  the  property  within  its 
jurisdiction,  and  it  was  the  only  tribunal  to  pass  upon  the  oorrect- 
nees  ol  the  seizure. 

Act  No.  2  of  1873,  in  Its  flret  section,  provides  that  said  act  shall  not 
be  construed  to  prevent  the  Second  District  Court  for  the  parish  of 
Orleans  from  ezercieing  all  the  powers  granted  by  section  five  of 
act  Ko.  2  of  the  spedal  session  of  1870,  approved  March  16, 1870. 

The  reservations  cont^ncd  in  said  act  oF  1873  concerning  the  Second 
and  Third  District  Courts  were  made  In  view  of  the  exclusive  jurie-  ■ 
diction  ef  injuDcttons,  in  all  other  respects  conferred  on  the  Supe- 
rior IHstrict  Court  created  by  said  act;  the  jurisdiction  of  the  other 
courts  in  other  matters  not  mentioned  in  said  act  remaining  undis- 
turbed. The  power  of  the  respective  courts  to  pass  on  and  deter- 
mine all  matters  connected  with  the  jurisdiction  of  each,  and  the 
execution  of  writs  Issued  by  each,  as  it  before  existed,  was  not  in- 
fringed. 

The  Second  District  Court  liad  jurisdiction  of  Johnson's  d^m  against 
the  succession  of  Heavia  and  of  the  execution  or  enforcement  of 
the  judgment  rendered  thereon,  and  necessarily  of  all  questions 
arising  in  the  execution  or  enforcement  thereof,  there  being  no  limit 
as  to  value  to  its  jurisdiction,  aa  In  the  case  of  parleh  courta 

If  Stanton,  the  third  opponent  in  this  instance,  were  to  institiute  a 
petitory  or  possessory  action  to  recover  real  property,  he  Would 
of  course  have  to  go  into  a  court  of  ordinary  jurisdiction;  but  when 
his  property  is  seized  under  an  execution  against  another  person, 
he  can  go  into  the  court  issuing  the  writ  to  have  it  released  because 
it  did  not  belong  to  the  debtor. 
Stanton  having  established  the  reality  of  his  purchase,  the  property 
purchased  by  him  could  not  therefore  be  seized  under  an  execution 
against  his  vendor  until  the  sale  was  duly  set  aside. 

Succession  of  John  Heavia,  779. 
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29.  The  exception  to  the  action  of  the  intervenora  was  correctly  sus- 
tained. The  property  had,  through  tbeir  instrumentality,  been  re- 
leased trom  seizure  and  removed  trom  the  jurisdiction  of  the  court, 
and  hence  the  privilege  asserted  by  them,  if  It  existed,  could  not  bo 
enforced.  WaSace  £  Co.  vs.  Tho».  K  Bumham,  792. 

30.  The  claim  of  plaintUb  is  for  a  sum  exceeding  five  hundred  dollars, 
and  the  fact  that  in  the  answer  and  as  a  witness  defendant  admitted 
being  indebted  for  a  less  sum  did  not  change  the  demand  of  pl^n- 
titDs.  Had  the  amount  admitted  been  certain  and  plaintitb  taken  a 
judgment  therefor,  and  thus  left  .a  small  amount  only  in  contest^ 
the  jurisdiction  would  have  been  aSbcted.  It  is  the  demand  of 
plalntifb  that  gives  jurisdiction. 

Abnev,  Love  &  Co.  vs.  Mrs.  8.  H.  Whitled.  818. 

31.  Counsel  for  the  succession  of  Joseph  Howell,  who  was  the  surety  ot 
Cain,  administrator  of  the  succession  of  James  Walling,  whose 
heirs  are  the  plslntlfCs  In  this  case  to  recover  a  cert^n  sum,  the 
amount  ot  a  judgment  obt^ned  by  them  ag^nst  the  suucessicm  of 
Cain,  the  said  administrator,  whose  succession  they  allege  to  have 
prosecuted  to  Insolvency  without  avail,  objects  to  this  suit  as  being 
premature,  because,  among  other  reasons,  the  judgment  against  the- 
succession  of  Cain,  the  principal  on  the  bond  sued  on,  was  ren- 
dered by  the  parish  court,  which  was  without  jurisdiction  ot  the 
amount. 

The  above-mentioned  exception  le  well  taken.  Under  the  conetltutioa 
the  parish  court  was  without  jurisdiction  of  the  suit  against  the 
succession  ot  C^n,  the  principal  on  the  bond,  the  amount  claimed 
in  said  suit  and  for  which  judgmeut  was  rendered  being  over  two 
thousand  dollars.  The  judgment  La  an  ataolute  nullity,  and  plaln- 
ttflb  have  not  therefore  taken  all  necessary  steps  against  th^  princi- 
pal before  suing  the  surety. 

TToUing's  Heirg  vs.  Joseph  HouxU's  Succession,  856. 

32.  This  suit  is  brought  before  the  Sixth  District  Court  against  the  minor 
heirs  ot  J.  F.  Fepin,  to  annul  a  lease  tor  certain  allc^^  causes  and 
tor  damages.  Defendants  have  excepted  to  the  jurisdiction  on  the 
ground  that,  under  the  last  clause  of  section  2011,  Bevlsed  Statutes, 
it  should  have  been  brought  In  the  Second  I^trict  Court  The  ob- 
jection is  not  well  founded. 

The  last  clause  ot  the  section  aforesaid  must  be  construed  in  connec- 
tion with  the  preceding  clauBee  and  must  be  held  to  refer  to  all  mat- 
ters In  which  minors  may  be  interested  in  the  course  of  the  admin- 
istration of  estates  falling  to  them.  Any  other  construction  would  give 
the  Second  District  Court  exclusive  jurisdiction  ot  all  suits  in  which 
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miuore  might  be  Interested  in  any  degree,  ae  plaintiffa  and  defend- 
ants, GO-plaintifb  and  co-detendanta,  whioh  Is  Inconuistent  wltli  the- 
fliBt  clause  of  tlie  section  and  ttie  provision  of  ttie  constitution  on^ 
tlie  subject 

Beriha  Zouts  vs.  Wtdou'  ftptn,  TiUrix,  et  at,  875. 

33.  At  the  trial  of  this  case  Amos  S.  CoUins,  garnishee,  proved  ttiat  tie 
resides  in  Cairolltoo,  lately  a  part  of  the  parish  of  Jefferson,  but  by 
act  No,  71  of  the  acta  oC  1874  annexed  to  the  parish  of  Orleans.  By 
the  statute.in  question,  although  this  part  of  the  territory  was  an- 
nexed to  the  parish  of  Orleans,  it  still  renmined  within  the  jurisdic- 
tion of  the  Second  Judicial  District  Court.  Therefore,  although  tho 
garnishee  resides  within  the  parish  of  Orleans,  he  is  not  within  the 
jurisdiction  of  the  Fifth  District  Court,  parish  of  Orleans.  For  this 
reason  said  court  erred  in  overruling  the  exception  of  jurisdictioa 
and  rendering  judgment  against  him. 

Bet^amin.  S.  Harrisson  vs.  S.  Hernsheim,  subrogated,  vs.  Caronde- 
let-Slreet  and  CarroUlon-CUy  Bailroad  Company,  881, 

34,  In  this  suit,  instituted  in  October,  1867,  in  the  Fourth  District  Court, 
parish  of  Orleans,  to  revive  a  judgment  rendered  In  said  court 
against  John  E.  Pike  in  December,  1857,  citation  was  served  upon 
Mrs.  Bebecca  Pike,  who  was  the  repreaeutatlTe  of  the  succession  of 
said  John  E.  Pike,  at  that  time  deceased.  Before  the  day  lor  an- 
swering had  expired  the  case  was  transferred,  on  exception  of  plaia- 
tiSta'  counsel,  to  the  Second  District  Court  for  the  parieh  of  Orleams, 
on  the  ground  that  Pike's  succession  had  been  opened  in  that  court. 
and  that  it  alone  had  jurisdiction  of  tbe  cause.     This  was   an 

In  this  case  the  judgment  was  rendered  in  the  Fourth  Dfetrlot  Court. 
It  follows  therefore  from  the  text  of  the  law  Itself  that  said  court 
was  the  proper  tribunal  to  revive  Its  own  judgment 

It  was  manifestly  never  intended  that  the  records  of  suits  whioh  had 
passed  into  final  judgments  should  bo  traDSferred  from  court  to 
court  whenever  any  party  interested  saw  proper  to  iDStitute  pro- 
ceedings to  prevent  their  prescription,  and  the  defendant  or  his  rep- 
resentative sbo'ild  not  have  happened  to  be  subject  to  the  ordinary 
jurisdiction  of  the  court  which  rendered  the  judgment 

In  the  present  case,  the  proceeding  Is  not,  strictly  epeaktng,  a  suit 
against  a  succession,  but  merely  a  method  of  preventing  the  pre- 
scription of  a  judgment  by  a  dtatlon  directed  to  the  representative 
of  the  judgment  debtor.  It  follows  tliat  this  suit  was  improperly 
removed  from  the  Fourth  District  Court,  and  that  It  should  be  re- 
transferred  to  that  tribunal. 

Although  no  exception  has  been  filed  to  the  jurisdictloa  of  the  Second 
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District  Court,  thia  court  ia  nevertheless  bound  to  notice  ex  prtqrrio 
molu  the  want  ol  jurisdiction  in  any  ot  the  Inferior  tribunals  from 
which  appeals  may  be  brought  before  It. 

Xen-  OrleaiiK  Canal  and  Banking  Cbmpany,  J.  S.  A.  Lagroue, 
mibrogated,  vn.  John  R.  Pike,  tlirough  His  Executrix,  Rebecca 
M.  Pile,  896. 
35.  The  SujH^rior  District  Court  has  do  authority  to  enjoin  a  party  bom 
brloging  a  suit  before  any  tribunal  which  has  jurisdiction  of  the 
suit  George  F.  Brott  vn.  Eager,  EUerman  d  Co.,  937. 

See  Ceimisai,  Law,  No.  10— State  V8.  Banka,  92. 
See  Taxes,  No.  i—Cullinan  vs.  City  of  New  Orleans,  102. 
See  Scocession,  No.  &—C'dy  of  New  Orleans  vs.  Estate  of  Sletcari, 

180. 
See  Taxes,  No.  6 — City  of  A'etc  Orleann  vs.  Ferguson,  241. 
See  CoN8TiTmos,.No.  10 — Soniii  vs.  Motiot,  597, 
See  Appeal,  No,  38—Lottsipeich  vs.  DiMl  ei  a?.,'772. 
See  Justice  oy  the  Peace,  No.  1 — Wartisleij  vs.  Bobinsott,  793. 
See  Administrator,  No.  5 — Shepjiard  vs.  BaiTon,  799, 
See  Appeal,  No.  il— Phelps  vs.  Boughton,  626. 
See  Appeal,  No.  52 — State  ex  rel.  De  Bouchel,  mdtnc  Berene,  r*. 
Judge  of  Uie  Second  District  Court,  parish  of  Orleans,  882. 
JUBT. 

1.  The  law  does  not  declare  ignorance  a  disqualification  In  a  juror 
which  will  authorize  a  party  to  challenge  him  for  cause. 

Slate  of  Louisiana  vs.  Andreto  Lewie,  84. 

2.  Thisisau  injunction  suit  to  stay  the  sale  under  executory  process  by 
the  defendants  of  certain  property  belonging  to  plaintiff,  and  mort- 
gaged to  secure  the  payment  of  two  promissory  notes.  The  plain- 
tiff allies  fraud  and  misrepresentation  on  the  part  of  defendants 
in  obtaining  her  signature. 

The  plaintiff  makes  affidavit  to  the  truth  of  all  the  all^ations  of  her 
petition.  In  a  supplemental  petition,  containing  no  new  matter,  she 
prays  for  trial  by  jury.  The  prominent  question  in  this  case  is  the 
question  of  fraud.  It  has  been  repeatedly  decided  by  this  court  that 
it  is  peculiarly  within  the  province  of  a  jury  to  determine  questions 
of  fraud.  Therefore  the  judge  a  quo  erred  in  refusing  a  jury  trial. 
The  case  must  be  remanded. 

Mrs.  Widow  L.  Cormier  vs.  M.  Soyeet  at.,  64a. 

3.  Under  the  first  section  of  act  No.  94  of  the  acte  of  1873,  which  fixes 
the  qualificaUons  of  jurors,  the  judge  a  quo  bad  the  discretionary 
power  to  decide  whether  a  juror  was  inoompeteut  to  sit  in  this  case 
on  account  of  his  Ignorance  of  the  English  language. 

State  of  Louisiana  vs.  Louis  Rousseau,  579. 


JURY— ConUnned. 
4.  It  Ifl  not  necessary  to  be  a  registered  voter  to  be  a  qualified  talee- 

There  is  no  part  ol  the  act  No.  94  ot  1873  which  declares  that  only 
Festered  voters  are  competent  jiirors.  The  judge  a  quo  erred 
therefore  when  rejecting  the  juror  on  that  ground. 

-State  of  Louisiana  vs.  Harvey  Courtney,  Hendeno>i  Courtney, 
JVafii'  Oreen,  Ben  Robinson,  and  Joseph  Dotts,  789. 
See  Criuinal  Law,  No.  6 — Slate  vs.  Xetclon,  65. 
JURY  (SPECIAL). 

The  court  below  erred  in  refusing  to  order  a  special  jury  of  merchants 
for  the  trial  of  this  case,  aa  required  by  one  of  the  parties  and  as- 
sented to  by  the  other.  It  is  one  peculiarly  demanding  a  jury  ot 
men  skilled  in  accounts  and  having  a  practical  knowledge  of  t>ook' 
keeping,  competent  from  their  skill  and  experience  to  adjust  books 
of  accounts,  to  corretit  erroneous  entries,  to  establish  proper  bal- 
anices,  and  to  fix  the  exact  state  of  numerous  and  complicated  busi- 
ness transactione.    The  case  is  remanded. 

W.  P.  KeBogg,  Qpvemor,  etc.,  vs.  Charles  Clinton,  AtuUtor,  et  aL, 
674. 

JUSTICES  OF  THE  PEACE. 
1,  The  plea  of  res  judicata  can  not  be  based  on  the  judgment  of  a  jus- 
tice of  the  peace  In  bar  of  a  suit  in  which  the  title  to  real  estate  Is 
in  question.    9uoh  a  judgment  would  be  void  rationematerice. 

W.  E.  WamKleij  vs.  O.  W.  Sobinson,  793. 
See  CoNBTrrunoNAL    Officebs,  No.  I— State  ex  rel.  Koppel  vs. 
Thompson,  444. 

LACHEa 
I.  A  bill  of  exception  to  evidence,  on  the  ground  that  It  seeks  to  reopen 
issues  that  have  been  settled  by  a  previous  judgment,  will  not  be 
sustained,  except  on  the  basis  ot  a  plea  ot  res  adjudicata.  Unless 
that  plea  has  been  spedally  made  the  evidence  will  be  admitted. 
Where  a  debtor  puta  notes  due  him  by  a  third  party  into  the  hands  of 
his  creditor,  as  collateral  security,  and  the  creditor,  with  the  consent 
of  debtor,  delays  action  on  the  notes  until  the  maker  of  them  bo- 
comes  bankrupt,  the  loss  must  fall  on  the  debtor. 

J.  n.  Milchell,  Ereculor,  vs.  AbraJiam  Levi,  946. 
LEASE. 

1.  E.  J.  Oay  &  Co.  liave  enjoined  the  sale  ot  ten  hogsheads  of  sugar, 
seized  in  December,  1874,  by  a  judgment  creditor  of  William  P. 
Burton,  the  lessee  of  the  Areola  plantation.     The  injunction  is  on 
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poeseesion  was  not  the  result  of  fraud.  It  was  done  openly  and  oon- 
Uftdictorlly  with  the  proper  parties. 

The  beire  having  been  put  in  poBSeaslon,  the  Second  District  Court 
was  without  jurisdiction  over  the  matter  in  controversy  in  this  pro- 
ceoding. 

Under  the  for^^ing  conclusions  the  piaintUb  have  no  interest  to  oon- 
teet  the  account  Uted  by  the  administrator. 

Succession  of  Afilton  Taylor,  367. 
11.  The  New  Orleans  Savings  Institution  excepted  to  the  Jurisdictiou  of 
the  Fourth  District  Court  on  the  ground  that  said  New  Orleans 
Savings  Institution  is  a  corporation  eetablished  by  act  ot  the  Qnn- 
eral  Assembly  and  domiciled  In  the  parish  of  Orleaoa,  and  that  by 
the  act  creating  the  Superior  District  Court  that  court  alone  bae 
Jurisdiction  as  to  the  defendant.  The  court  a  qua  erred  in  m^ntain- 
Ing  thb  exception. 

It  Is  true  act  No.  2  of  the  acts  ot  1873,  organizing  the  Superior  District 
Court,  declares  that  said  court  shall  have  exclusive  jurisdiction  over 
all  cases  in  which  "  any  corporation  established  by  act  ot  the  General 
Assembly  and  domi<^ed  in  the  parish  ot  Orleans  shall  be  a  party;" 
hut  this  defendant  bas  failed  to  adduce  proof  showing  it  is  "a  cor- 
poration established  by  act  of  the  General  Afisembly," 

If  such  an  act  exists  it  is  a  private  statute  which  should  have  been  in- 
troduced in  evidence.  It  is  not  a  general  law  ot  wiiich  the  court  will 
take  notice. 

Jean  Mantbh-e  vs.  Francis  Botisignore  and  New  Orleans  Savings 
Institution,  415. 
16.  The  proceeding  to  sell  the  property  in  the  manner  attempted  was  il- 
legal    When  the  widow  and  heirs  were  put  in  possession  by  order 
of  oourt  the  succession  ot  Eugene  Hacker  was  dosed.    It  was  not 
therefore  in  the  power  ot  the  court  to  reopen  it.    The  appointment 
of  an  administrator  was  irr^ular,  the  original  order  of  sale  was  il- 
legal, and  the  modification  thereof  in  the  judgment  appealed  from 
was  likewise  void,  because  the  succession  of  Hacker  was  no  longer 
under  the  jurisdiction  ot  the  court.         Succession  of  Hack^,  446. 
16.  The  controversy  is  about  the  right  to  a  lot  ot  ground  in  Oirod-Street 
Cemetery,  and  a  tomb  therein  known  as  the  "  Toung  Rising  Sun 
Society  Tomb." 

Defendant's  suit  for  this  property  and  for  recognition  of  this  right  was 
dismissed  as  of  nonsuit  by  the  Superior  District  Court,  and  the  in- 
junction accompanying  the  same  was  dissolved.  Defendant  subee- 
sequently  brought  suit  respecting  the  same  right,  without  seeking 
an  injunction,  in  the  Sixth  District  Court. 

Thereupon  plaintiff  brought  this  suit  in  the  Superior  District  Court,  and 
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enjolaed  the  defeud&nt  from  proceeding  further  In  the  prosecution 

of  s^d  suit  In  the  Sixth  District  Court. 

The  judgment  perpetuating  this  Injunction  was  manifestly  erroneous. 
The  Superior  District  Court  was  utterly  without  jurisdiction  to  re- 
stTain  by  injunction  the  trial  of  the  suit  pending  in  the  Sixth  District 
Court  If  the  defendant  in  said  suit  was  of  opinion  that  the  Sixth 
District  Court  was  without  jurisdiction,  his  remedy  was  an  excep- 
tion to  the  jurisdiction,  and  on  this  plea  being  OTcrruled,  the  action 
of  the  court  thereon  could  be  revised  by  this  court  on  appeaL 

The  Superior  District  Court  has  no  appellate  or  supervisory  power 
over  the  Sixth  District  Court. 

The  Rising  Sun  Society  vs.  the  I&sing' Sun  Benevolent  Associa- 
tion, 548. 

17,  The  judge  a  gtio  erred  inhis  ruling  when  he  maintained  the  exception 
to  the  jurisdiction  of  his  court  in  this  case.  The  object  of  the  suit  is  to 
control  the  proceeds  of  pTopeity  sold  and  to  be  sold  in  the  parish  of  St. 
Mary  in  a  suit  in  which  Beraud  &  Gibert,  of  the  pariah  of  Orleans, 
were  parties,  and  it  is  In  the  tribunal  of  that  parish  that  the  contest 
in  relation  thereto  must  be  bad.  Beraud  &,  Gibert  were  properly 
made  parties  in  said  parish.  This  is  not  a  case  to  which  the  prohi- 
bition of  article  162  of  the  Code  of  Practice  applies. 

Jules  Mossy  vs.  M.  T.  Oordv,  Sheriff,  ei  al,  585. 

18,  This  suit  was  instituted  In  1866.  At  that  time  the  district  court  had 
jurisdiction.  But  the  constitution  of  1868  intervened.  Under  that 
constitution  the  parish  court  alone  has  jurisdiction  over  such  cases. 
The  constitution  is,  of  course,  supreme,  and  when  it  gives  to  parish 
courts  exclusive  jurisdiction  over  such  of  succession  matters  as  re- 
late to  settlements  of  accounts  it  necessarily  deprives  all  other  courts 
of  the  power  of  exercising  jurisdiction.  These  cases,  which  had 
been  instituted  in  the  district  courts  before  the  constitution  that 
changed  the  jurisdiction  was  adopted,  should  have  been  transferred 
to  the  court  to  which  the  jurisdiction  had  been  given.  The  judge  a 
quo  erred  in  not  maintaining  the  plea  to  the  jurisdiction. 

John  Frank  Knox  vs.  Ann  Ournett,  Tuirijc.      Jlncent  Boagni  ei 
al,  Intervenors,  601. 

19.  On  the  trial  of  this  remanded  case,  the  parish  judge  called  in  an 
attorney  at  law  to  try  it,  he  being  put  down  as  one  of  the  creditors 
whose  claim  was  contested  in  said  opposition.  The  judge  erred. 
The  trial  of  the  case  should  have  been  referred  to  the  district  judge, 
whose  duty  It  is  to  try  all  cases  in  which  the  parish  judge  is  person- 
ally interested.  Succession  of  Cabrol,  637. 

20.  This  court  will  notice  that  the  amount  in  dispute  exceeds  five  hun- 
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dred  doUara  and  that  the  suit  is  a  petitory  action.  Therefore  the 
parish  court  was  without  jurlsdiotion  ratione  mat&i(e,  and  the  suit 
must  be  dismissed. 

F.  E.  Dartez  V8.  F.  D.  L6g^,  Adminieiraior.  et  oL,  640. 

21.  Flaiatiff  haa  enjoined  the  sale  of  certain  property,  which  he  ^^^ 
is  exempt  from  seizure  and  sale  by  law.  The  defendant  joined  issue 
without  exception  to  the  Jurisdiction  of  the  court,  and  said  oourt 
dissolved  the  injunction.  The  motion  to  dismiss  the  appeal  for  want 
of  Jurisdiction  in  this  court  ratione  materice  can  not  prevail. 

If  the  district  court  had  jurisdiction,  this  court  has  also,  for  the  Juris- 
diction of  district  courts  is  in  matters  where  the  value  in  dispute  ex- 
ceeds five  hundred  dollars;  and  if  this  court  Is  without  jurisdiction, 
so  was  the  lower  court,  and  its  judgment  would  be  an  absolute 
nullity. 

But  there  is  no  evidence  that  the  property  is  not  worth  over  five  hun- 
dred dollars.  On  the  contrary,  it  would  seem  that  the  property 
sdzed  ia  worth  more  than  five  hundred  dollars. 

Henry  Clay  Bay  vs.  Ilglert  0.  Hayes,  Sheriff,  et.  al.  Ml. 

22.  This  Is  a  petitory  action  against  the  defendants,  who  are  alleged  to 
be  in  possession  as  trespassers  of  a  tract  ot  land  in  the  parish  of 
Iberia,  measuring  more  than  thtrty-seven  arpents  in  front  by  forty 
in  depth.  Defendants  except  on  several  grounds  to  the  action,  the  ' 
most  Important  ot  which  being  that  they  each  own  distinct  lots  of 
the  land  in  oontroversy,  and  therefore  can  not  be  sued  coUecOvdy, 
and  also  lor  the  additional  reason  that  the  value  ot  the  lots  owned 
separately  was  less  than  Are  hundred  dollars.  The  judge  a  quo  erred 
In  declining  jurisdiction  ratione  materim.  The  land  claimed  by  the 
plaintiCCs  is  worth  more  than  five  hundred  dollars.  The  value  ot  the 
pTopertythuscl^meddetermines  the  jurisdiction  ot  the  court.  Tiiis 
Is  a  question  of  title.  For  the  settlement  ot  this  question  defendants 
are  interested  alike,  regardless  of  the  extent  ot  their  respective 
claims  to  the  property  in  dispute.    The  case  is  remanded. 

Baptisline  Derbes  et  al.  vs.  Duplessis  Homero  et  al.,  644. 

23.  The  defendant  was  condemned  by  a  judgment  ot  a  justice  ot  the 
peace  to  pay  a  flue  of  twenty  dollars  and  costs  tor  refusing  to  work 
on  the  public  roads.  Execution  issued  thereon,  and,  being  returned 
nulla  bona,  he  was  Indicted  by  the  grand  jury,  tried  before  a  petty 
jury,  found  guilty,  and  sentenced  in  the  district  court  to  imprison- 
ment in  the  parish  jail  under  a  provision  ot  the  Revised  Statutes 
and  an  ordinance  ot  the  police  jurj'  for  thirty  days.  From  this 
judgment  he  appealed. 

The  motion  to  dismiss  this  appeal  must  prevail  on  the  pleaot  want  of 
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jurladictioD  as  it  is  a  criminal  case  where  the  punishment  is 
death,  imprisonment  at  hard  labor,  or  a  fine  exoeeding  three  hun- 
dred dollars. 

Th^t  this  is  a  criminal  case  can  not  be  doubted.  There  was  an  indict- 
ment by  a  grand  jury  and  a  verdict  by  a  petty  Jury.  By  the  con- 
stitution this  court  hoe  jurisdiction  in  criminal  oases  "  on  questions 
of  law  only,  whenever  the  punishment  ol  death  or  imprisonment  al 
hard  labor  or  a  Sue  exceeding  three  hundred  dollars  is  actually 
posed."    There  is  no  such  punishment  here. 

There  is  no  force  in  the  allegation  that,  because  the  ordinance  of  the 
police  jury  under  which  the  defendant  was  condemned  by  the  justice 
of  the  peace  to  pay  a  fine  or  penalty,  for  the  non-payment  of  wiiich 
he  was  indicted  and  sentenced  In  the  district  court,  is  attacked  as 
unconstitutional,  therefore  the  case,  being  dual— both  civil  and 
criminal— Is  appealable. 

The  fallacy  of  this  position  is  that,  if  the  case  be  dual,  the  only  branch 
of  it  before  this  court  is  the  criminal  part — the  indictment  and  the 
conviction  thereuader,  which  began  when  the  civil  part  ended— the 
penalty  or  Sne  in  money  Imposed  by  the  justice.  This  latter  part 
of  the  proceedings  against  the  defendant  is  not  in  this  case,  except 
as  the  cause  for  or  basis  of  the  prosecution,  and  as  evidence  upon 
wliioh  conviction  is  founded.  This  court  can  not  revise  that  pro- 
ceeding. It  not  being  before  it;  nor  can  this  court  consider  it  In  de- 
terminlog  the  question  of  jurisdiction  of  the  branch  of  the  pro- 
ceeding brought  up  on  appeal. 

If  it  be  conceded  that  the  clause  of  the  ordinance  of  the  police  jury 
which  authorized  the  defendant  to  bo  fined  by  the  justice  of  the 
peace  Is  unconstitutional,  it  will  not  give  this  court  jurisdiction  In 
the  criminal  proceeding  in  which  he  was  indicted,  convicted,  and 
sentenced  to  imprisonment,  because  the  iseues  In  this  last  proceed- 
ing alone  control  the  jurisdiction  thereof.  The  issues  or  questions 
in  one  case  do  not  affect  jurisdiction  of  another.  The  clause  of  the 
constitution  Invoked  as  giving  jurisdiction  in  this  instance  rctere  to 
civil  cases  only. 

Slate  of  Louisiana  and  Pariah  of  St.  Landry  vs.  Faiiinand 
Wikoff.  664. 
24.  In  her  petition  of  Injunction  the  plaintiff  allies  that  she  is  a  mort- 
gage creditor  with  vendor's  privilege  upon  the  property  seized  for 
916,666  with  interest,  etc;  that  the  property  had  been  seized  and 
taken  possession  of  by  the  sheriff  under  executory  process  issued 
under  her  debt«:  that  while  the  property  was  under  her  seizure  a 
compromise  was  made  with  her  debtor,  D.  B.  Fenn,  by  which  he 
transferred  to  her  the  property  for  the  unpaid  price,  subject  to  the 
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right  of  redemption  which  be  reserved;  and  that  the  act  was  dul^ 
recorded;  she  all^tee  that  the  judgmente  obtained  in  the  parish 
courii  of  St  Mary,  in  distinct  suits,  against  her  debtor,  D.  B.  Penn, 
by  ceri»iii  laborers  tor  sums  under  five  hundred  dollare,  but  amount- 
ing In  the  aggregate  to  seyeral  thousand,  are  null  and  void  from  the 
want  of  citation,  etc.  The  defendants  objected  to  the  jurisdictioo 
of  the  district  court  which  had  issued  plaintltTs  injunction,  and  the 
exception  was  sustained. 
The  district  court  clearly  had  Jurisdiction  of  this  case.  The  property 
was  under  seizure  under  the  order  of  seizure  and  sale  obtained  by 
plaintiff  before  the  seizures  of  defendants.  The  dation  en  paiement 
with  the  resolutory  condition  vested  the  title  in  plaintiff,  and  she 
had  the  right  to  enjoin  the  sale  thereof  under  defendant's  Judg- 
ments, and  where  judgments  are  opposed  to  their  holders,  the  nul- 
lity thereof  may  be  shown  in  any  court'  The  parish  court  could  not 
have  passed  upon  the  questions  raised  by  the  petition  of  injunction 
for  want  of  Jurisdiction  ratione  maleri(e.  The  case  is  remanded. 
.Susan  C.  Palfrey  vh.  M.  T.  Gordy,  Sheriff,  el  al,  659. 

25.  The  itourt  a  qua  had  no  jurisdiction  ratione  malerice.  The  matter 
in  dispute  is  a  demand  In  the  parish  court  of  over  seven  thousand 
dollars  by  the  succession  of  Brown  against  the  succession  of  Ven- 
tress.  The  heirs  of  Brown  in  that  succession  are  suing  the  admin- 
istrator of  the  succession  of  Ventress  for  an  amount  far  exceeding 
five  hundred  dollars,  based  on  an  indebtedness  which  they  allege 
was  incurred  by  Ventress  when  administering  upon  the  suocession 
of  Brown. 
The  succession  of  Ventress  can  not  be  sued  by  the  heirs  or  creditors 
of  Brown  in  the  parish  court  on  a  demand  exceeding  five  hundred 
dollars,  it  matters  not  from  what  cause  the  debt  originated.  The 
jurisdiction  of  the  courts  le  fixed  by  the  constitution,  and  Its  man- 
dates must  be  ol>eyed. 

In  the  Matter  of  ike  Estate  of  James  N.  Brown,  716. 

26.  Where  a  State  court  has  obtained  lawful  jurisdiction  of  the  parties 
and  the  subject-matter,  that  jurisdiction  continues  as  long  as  the 
amount  due  Is  in  dispute  or  remains  unascertained. 

Wlieeless  £  Pratt  vs.  Fisk,  731. 

27.  After  the  rendition  of  a  judgment  in  favor  of  the  plaintiff  against 
defendant,  the  wife  of  said  defendant  died  leaving  minor  children, 
of  whom  be  became  the  tutor.  Execution  issued  on  the  judgment, 
and  plaintiff  took  a  rule  to  show  cause  why  certain  mortgages 
should  not  be  erased  from  the  property  seized.  The  defendant's 
exception  to  the  jurisdictioQ  of  the  Fifth  District  Court,  upon  the 
ground  that  it  is  a  succession  matter,  and  must  be  determined  by 
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the  Second  District  Court  can  not  be  maintained.  It  Is  not  strictly 
a  succession  matter,  but  simply  a  rule  taken  in  a  court  out  of  which 
an  execution  issued,  to  show  cause  why  certidn  vaoTtgagea  which 
stood  in  the  way  ot  the  judgment  should  not  be  erased.  The  Fifth 
District  Coiirt,  which  rendered  the  judgment,  was  the  proper  tri- 
bunal to  pass  upon  all  subjects  relating  to  the  execution  thereof. 

The  objection  that  this  proceeding  could  not  be  by  rule,  but  should 
be  by  direct  action,  is  not  well  founded. 

Jean  IhUrey  vs.  Berlrand  Lagueng,  76S. 
28.  The  Second  District  Court  had  jurisdiction  to  determine  whether  or 
□ot  property  was  properly  eelzed  under  a  writ  issued  by  its  author- 
ity. The  levying  ot  the  j!«rt  faciaa  brought  the  property  within  its 
jurisdiction,  and  it  was  the  only  tribunal  to  pass  upon  the  correct- 
ness ot  the  seizure. 

Act  No.  2  ot  1873,  in  its  first  secUon,  provides  that  s^d  act  shall  not 
be  construed  b>  prevent  the  Second  District  Court  for  the  pariah  of 
Orleans  from  exercieing  all  the  powers  granted  by  section  five  ot 
act  No,  2  of  the  special  sedsion  of  1870,  approved  March  16, 1870. 

The  reservations  cont^Bod  In  said  act  ot  1873  concerning  the  Second 
and  Third  District  Courts  were  made  in  view  ot  the  exclusive  juris-  - 
diction  ot  injunctions,  in  all  other  respects  conferred  on  the  Supe- 
rior District  Court  created  by  said  act;  the  jurisdiction  ot  the  other 
courts  in  other  matters  not  mentioned  in  said  act  remaining  undis- 
turbed. The  power  of  the  respective  courts  to  pass  on  and  deter- 
mine all  matters  connected  with  the  jurisdiction  of  each,  and  the 
execution  ot  writs  issued  by  each,  ae  it  before  existed,  was  not  in- 
fringed. 

The  Second  District  Court  had  jurisdiction  of  Johnson's  claim  against 
the  succession  ot  Heavia  and  ot  the  execution  or  enforcement  ot 
the  judgment  rendered  thereon,  and  necessarily  ot  all  questions 
arising  In  the  execution  or  enforcement  thereof,  there  being  no  limit 
as  to  value  to  Its  jurisdiction,  as  In  the  case  ot  parish  courts. 

If  Stanton,  the  third  opponent  in  this  instance,  were  to  institute  a 
petitory  or  possessory  action  to  recover  real  property,  he  Would 
ot  course  have  to  go  into  a  court  of  ordinary  jurisdiction;  but  when 
bis  property  is  seized  under  an  execution  against  another  person, 
he  can  go  into  the  court  Issuing  the  writ  to  have  it  released  because 
it  did  not  belong  to  the  debtor. 

Stanton  having  established  the  reality  ot  his  purchase,  the  property 
purchased  by  him  could  not  th^etore  be  seized  under  an  execution 
against  his  vendor  until  the  sale  was  duly  set  aside. 

Succession  of  John  Heavla,  T79. 
75 
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duty,  that  he  examined  her  separate  and  apart  from  her  husband  as 
required  by  law.    Hence  the  obligation  ol  the  plaintiff  ie  valid. 

Mrs.  Mary  B.  Locke,  Wife  of  A.  Maitreau,  ve.  LafiUe,  Dufilho  & 
Co.,  acting  for  Marmillion,  232. 

'i.  During  several  years  previous  to  this  suit,  t^e  Wellswood  plantation, 
of  which  plaintiff  is  part  owner,  was  exclusively  under  the  control 
and  management  of  plainlilTs  husband.  He  corresponded  with  the 
-  merchants,  ordered -supjIUes,  drew  drafts  upon  tbem,  and  the  mer- 
chants' accounts  were  charged  to  Wellswood  plantation,  and  the 
products  ware  shipped  to  the  merchants.  For  a  balance  claimed  by 
Joseph  Hoy  &  Co.  ae  due  to  them  suit  was  brought  against  Mis. 
Welle,  the  plaintiff  in  this  case,  judgment  obtained,  and,  on  execu- 
tion having  Issued  upon  this  Judgment  and  her  undivided  half-^are 
being  seized  by  the  sheriff,  she  sued  out  an  injunction  restraining 
the  sale,  and  prayed  that  the  Judgment  rendered  against  her  i>e  de- 
clared null  and  void. 
The  court  below  did  not  err  In  annulling  said  judgment.  Under  the 
circumstancee  of  the  case,  the  wife  was  not  responsible  for  the  In- 
debtedness contracted  by  the  husband.  It  is  not  shown  that  she  de- 
rived any  benefit  personally  by  the  transactions  that  tock  place  be- 
tween Hoy  &  Co.  and  her  husband,  or  that  her  husband  acted  as  her 
agent  by  her  authority.  She  la  not  separate  in  property  from  her 
husband,  and  the  community  of  acquests  and  gains  between  tbem 
has  never  been  dissolved.  Ibe  debt  la  a  community  debt,  for  which 
the  wife's  paraphernal  property  is  not  bound. 

Mr».  Jeannette  WtHs  vn.  E.  E.  Norton  aiid  IPtH  Steven,  Janignees 
of  J.  Hoy  &  Co.,  300. 

8,  A  married  woman  is  sued  on  an  obligation  due  by  her  alone;  judg- 
ment Is  asked  against  her  alone;  and  her  husband  is  cited  to  author- 
ize her  to  appear  and  defend  the  suit,  and  no  appearance  Is  made 
either  by  the  wife  or  the  husband,  and,  after  proper  service  of  the 
petition  on  each,  no  judgment  by  default  has  been  taken  against  the 
husband,  and  no  authorization  from  the  judge  was  given  or  asked 
for  to  enable  her  to  defend  the  suit  To  complete  the  statement,  It 
must  be  added  that  the  wife  In  this  case  was  sued  as  the  wife  of 
Bagas,  that  she  was  cited  as  his  wife,  that  judgment  by  default  was 
entered  up  against  her  as  his  wife,  and  that  the  default  was  made 
final  against  her  as  his  wife.  The  question  whether  said  judgment 
ie  final  must  be  answered  aCQrmatlvely. 

Franks  vs.  Mrs.  Marie  Louise  Martin,  408. 

4.  Flalntlff,  a  married  woman  separate  in  property  from  her  husband, 
brings  this  suit  claiming  title  to  a  certain  piece  of  property  seized 
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and  sold  under  execution.  She  sets  up  tbe  mortgage  under  which  it 
vas  sold,  but  she  says  that  the  debt  o3Dtract«d  and  the  naortgage 
executed  by  her  were  null  and  void  and  in  no  manner  binding  on  her. 
The  pretensions  of  plaintiff  are  not  well  founded. 

The  application  made  by  plwntiff  to  the  district  j  udge  to  authorize  her 
to  borrow  money  was  made  in  conformity  with  the  requirements  ol 
the  law. 

The  Judge's  ccrtiflfate  shows  that  the  formalities  required  by  the  law, 
as  to  her  having  been  examined  separate  and  apart  from  her  hus- 
band, are  in  due  form.  The  act  o!  mortgage  was  duly  and  properly 
executed. 

The  proceedings,  as  they  appear  of  record,  would  show  to  any  one  in- 
terested therein,  that  the  plaintiff  was  authorized  both  by  the  dis- 
trict judge  and  her  husband  to  contract  the  obligations  and  grant 
the  mortgage  which  were  executed. 

The  holder  of  the  mortgage  notes,  as  aforesaid  given  by  her,  was  au- 
thorized to  enforce  their  payment  at  maturity,  and  the  proceedings 
under  which  this  enforcement  tooit  place  were  regular  and  legal. 
The  sale  made  thereunder  was  in  due  form  and  conveyed  title  to  the 
property  sold. 

The  plaintiff  can  not,  in  the  absence  of  any  allegation  or  proof  of  fraud 
aa  against  the  detendants,  set  up  the  falsity  of  her  own  allegations  la 
the  petition  which  she  presented  to  the  Judge  to  be  authorized  to 
contract  the  debt  which  has  resulted  in  the  sale  of  her  property,  or 
to  establish,  as  against  these  defendants,  that  the  certiScate  of  the 
judge  upon  her  application  was  false,  or  to  show  that  tbe  money 
which  she  borrowed  was  not  used  for  her  own  benefit 

All  which  was  necessary  for  the  holder  ot  the  obligations  to  know  un- 
der such  circumstances  was,  that  the  requirements  of  the  law  have 
been  complied  with.    This  has  been  done. 

Mrs.  Mason  Piklierva.  Walter  Pugh  and  Louie  Sclncarli,  494. 

5.  It  was  not  necessary  that  the  plaintiff,  Mrs.  Delacroix,  should  have 
shown  how  she  was  separated  in  property  from  her  husband.  It 
BuCSces  that  she  was  separate  in  estate. 

The  petition  is  in  the  name  of  the  husband  and  wife.  This  Is  an  au- 
thorization from  the  husband  to  the  wife  to  bring  the  suit 

Plaintiff  may  be  temporarily  In  France  and  still  have  her  legal  domi- 
cile in  the  parish  of  Orleans. 

Defendant  prayed  tor  a  jury,  but  she  has  not  made  the  necessary  affi- 
davit to  bring  herself  within  the  rule  required  by  the  law. 

Mrs.  Delacroix  and  Husband  vs.  Mrs.  K  E.  Jdeux,  516. 

6.  It  is  well  settled  that  a  creditor  of  the  husband  can  require  his  wjte. 
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separate  in  property,  to  establiah  the  verity  of  the  judgment  she  re- 
covered agalnat  her  husband  it  the  same  be  prejudicial  to  him,  and 
he  Is  Dot  concluded  by  the  proof  adduced  when  eaid  jut^inent  was 
rendered;  nor  is  the  wife  precluded  from  introduoiDg  other  proof  In 
support  of  her  judgment,  whenever  its  verity  is  questioned  by  a 
judgment  creditor  of  her  husband. 

It  is  true.  In  the  case  at  bar  the  husband  consented  that  the  case 
might  be  fixed  and  tried,  but  that  did  not  make  it  a  consent  judg- 
ment. 

The  court  a  qua  erred  in  not  permitting  Urs.  Goldstein,  the  iutervenor, 
to  introduce  proof  in  support  of  her  judgment  at  the  trial  of  this 
injunction  suit. 

Mrs.  Mary  FowTis  vs.  X.  B.  Coc^  mid  P.   Goldstein,  JeanneUe 
Goldstein,  Inter ve}wr,  546. 

7.  The  plaiutiff,  Mrs.  Bienvcnu,  sues  to  annul  a  judgment  against  her 
while  a  married  woman  and  to  enjoin  its  execution,  on  the  ground 
that  it  was  obtained  for  a  debt  ot  her  husband,  which  was  aasumed 
by  her  in  contravention  of  a  prohibitory  law,  on  the  occasion  of  a 
sale  of  the  property  now  seized  having  been  oiade  to  her  by  her 
husbandinsatistactionof  a  judgment  she  had  obtained  against  bim. 
Writs  ot  execution  had  been  issued  against  husband  and  wife,  and, 
partial  payments  having  at  different  times  been  made  by  Mrs,  Bien- 
veau,  delays  were  granted.  After  the  death  ot  her  husband,  another 
execution  was  issued  like  the  preceding  ones,  whereupon  this  suit 
was  brought.  As  no  payment  was  shown  to  have  been  made  after  , 
the  plaintiffbeoamesKi  juris,  it  follows  that  article  612  C.  P.,  and  also 
article  2272  R  C.  C,  second  clause,  do  not  apply  to  her,  aud  she  is 
not  estopped  from  assailing  the  judgment,  when,  for  the  first  time, 
it  Is  sought  to  be  enforced  against  her. 

The  act  of  sale  from  Bienvenu  to  his  wife  was  null  and  void  because 
of  the  assumption  by  the  latter  of  the  debts  of  the  former,  including 
the  note  held  by  these  defendants.  It  follows  that  the  judgment 
obtained  by  defenilants  against  plaintiff  on  said  assumptions  is  null, 
as  she  can  not  be  made  to  pay  the  debts  of  her  husband  or  com- 
munity. 

But  as  the  sale  to  her  was  null,  the  title  to  the  property  did  not  pass 
from  the  husband,  and  she  oan  not  at  the  same  Ume  claim  to  be  the 
owner  of  the  property  and  exempt  from  liability  on  the  aasumptloa 
The  contract  is  not  null  as  to  the  assumption  and  valid  aa  to  the 
transfer  of  the  property.  She  therefore  has  no  leg^  ground  to  en- 
join the  sale  of  property  for  a  debt  of  her  hu»band,  which  Btae  was 
forbidden  to  aaeume.  ' 

The  wife  should  be  released  from  all  personal  liability  for  the  d^t  of 
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the  husband  resting  on  the  property,  but  the  creditors  should  be  al- 
lowed to  enforce  their  mortgage  as  to  the  huBbond.  When  suit  was 
Instituted  against  her.  she  could  have  abandoued  any  claim  to  the 
property  and  thus  avoided  the  rendition  of  the  Judgm^it  com- 
plained of. 

Mrs.  F.  C.  Bienvenu  vs.  Leda  and  MathUde  Prieur,  758, 

8.  It  Is  apparent  that  the  obligations  sued  on  were  obligations  of  the 
community,  of  which  R  G.  Strother  was  the  master,  and  that  the 
debt  which  arose  therefrom  was  a  oommnolty  debt.  The  Judgment 
should  not,  therefore,  have  been  rendered  against  the  wife  indlvid* 
ually,  and  she  had  no  power  to  confess  a  judgment  on  a  debt  due  by 
the  community.  It  judgment  was  improperly  rendered  against  her, 
and  this  court  thinks  It  was,  then  the  sheriff  was  not  authorized  to 
seize  her  property  In  order  to  satisfy  It,  and  the  injunction  properly 
issued, 

E.  L.  Slrother  and  Smband  vs.  Oeorge  B.  Hamlel,  Sheriff,  et  al., 
839, 
See  HojoaTEAD,  No,  6 — Ftieelier  vs.  Buckner  and  Sheriff,  69i, 

MORTOAGK 
1.  In  a  previous  case  It  was  decided  by  this  court  that  the  plaintiff  wa» 
eutldsd  to  recover  of  defendants,  as  her  community  share,  one 
fourth  of  the  entire  property  belonging  to  the  partnership  which  ex- 
isted between  William  Malady,  her  husband,  and  Mary  B.  Caldwell, 
and  which  was  conducted  In  the  name  of  Mary  B.  Caldwell,  lo  ef- 
fect a  partition  pursuant  to  decrees  of  this  court,  a  sale  was  made 
of  a  certain  piece  ot  property  on  which  John  Mooney  held  a  conven- 
tional mortgage.  When  the  partition  sale  wa^  made  this  creditor 
filed  a  third  opposition  claming  of  the  proceeds  a  eum  sufficient  tA 
pay  the  amount  of  his  mortgage  on  the  property  sold.  This  mort- 
gage existed  on  the  property  prior  to  the  suit  of  plaintlCT  ag^nst  de- 
fendants and  before  the  existence  of  such  a  person  as  plaintiff  was 
known  to  the  mortgage  creditor. 

The  plalntifr,  Mary  Malady,  can  not  be  allowed  to  take  one  fourth  of 
the  proceeds  of  the  property  In  question  and  throw  on  defendants 
the  payment  ot  the  enUre  mortgage  debt  bearing  on  said  property, 
or  on  the  three  fourths  of  the  proceeds  thereof. 

If  plaintiff  claims  for  the  community  between  herself  and  William 
Malady  one  half  of  the  property  of  Mary  B.  Caldwell,  on  the  ground 
that  there  was  a  partnership  between  her  husband  and  Mary  B. 
Goldw^,  conducted  la  the  name  of  the  latter,  she  must  allow  the 
debts  of  ttiat  partnership  to  be  settled  out  ot  the  assets  thereof  he- 
fore  the  partition  is  made. 
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Therefore  the  court  a  gun  erred  Id  requiring  defendants  to  pay  the  en- 
tire amount  of  the  mortgage  debt  held  by  the  intervenor  out  of  the 
share  coming  to  them  from  the  sala   Plahitiff  must  dtschai^  a  pro- 
portloDal  part  of  the  debt. 

Mary  Malady  vs.   Wm.  Malady  and  Mary  B.  Caldwf^,  John 
Mooney,  Tldrd  Opponent,  61. 

2.  On  the  twenty-ninth  of  Deoember,  1869,  Mrs.  Hickman  appeared  be- 
fore a  Dotary  public  for  the  parish  of  Bapldee,  and,  under  oath,  de- 
clared that  she  was  Indebted  to  her  children  in  a  certain  sum  of 
money,  on  account  of  the  succession  of  their  father,  she  being  thdr 
tutrix,  and  that  they  have  a  general  and  tacit  mortgage  on  all  her 
property,  dating  from  the  death  of  their  father,  In  December,  1863, 
to  secure  s^d  sum  of  money. 

The  question  is,  whether  plaintJfl^  have  any  tacit  mortgage  npon  the 
land  In  controversy,  whose  ownership  is  claimed  by  defendant,  and 
which  formerly  belonged  to  their  mother  and  tutris,  and,  if  they 
ever  had  a  tacit  mortgage,  whether  It  perished  for  want  of  proper 
inscription  prior  to  the  first  of  January,  1870. 

The  declaration  of  the  mother  and  tutrix  is  the  only  evidence  of  the 
existence  of  the  mortgage.  In  a  suit  against  their  mother,  judg- 
ment was  rendered  In  accordance  with  their  petition,  with  mortgage 
upon  all  the  lands  of  their  mother  and  tutrix  in  the  parish  ot 
Bapldes,  to  date  from  the  thirty-flrst  of  December,  1875.  The  ques- 
tion Is  not  whether  plalntiffe'  rights  are  to  bo  governed  by  the  judg- 
ment which  they  obtained  against  their  tutrix,  for  the  defendant  was 
no  party  to  that  suit,  but  whether  the  evidence  of  the  minors'  mort- 
gage was  recorded  in  the  manner  and  in  the  time  and  form  required 
by  law.    TextufJly,  it  was  not.. 

The  requirements  ot  the  law  have  not  been  complied  with,  and  the 
declaration  of  the  tutrix  of  her  indebtedness  to  her  children,  and 
the  recording  of  the  same,  is  not  the  evidence  the  law  required  in 
order  to  secure  the  mortgage  which  the  minors  Iiad  upon  her  prop- 
erty, and  which  the  constitution  declared  should  cease  to  exist  at  a 
certain  date,  unless  made  to  appear  fu  a  manner  which  the  Legisla- 
ture was  authorized  to  designate. 

The  fact  that  the  evidence  which  alone  prescribed  the  mortgage  waa 
destroyed  does  not  better  the  plaintitb'  case.  At  most  it  is  a  casun 
omissus  which  the  court  can  not  supply,  and  If  the  missing  evidence 
could  he  supplied,  this  should  have  been  done  by  the  ofBcer  whose 
duty  it  was  to  cause  the  evidence  to  be  recorded. 

Weomie  Mckman  et  al.  vs.  Amos  B.  TJiompson,  265. 

3.  This  court  does  not  see  how  the  discharge  In  bankruptcy  ot  Joseph 
B.  Woolfolk,  who  before  going  into  bankruptcy  had  sold  to  Austin 
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WooUolk  a  cortaiD  piece  ot  property  mortgaged  to  Labauve,  caa 
tree  said  property  from  the  iucumbronce  Id  favor  of  liabanve, 
whose  mortgage  waa  not  interfered  with  by  the  sale.  The  mortgage 
was  on  the  property  when  Austin  Woolfolk  bought  it,  and  it  is  there- 
now. 

Mra.  Elite  Labauve  re.  Henry  R.  Slack,  Testamentary  Executor, 
396. 
4.  The  record  shows  that  the  heirs  ot  Mrs.  Desire  Tanner,  includlog 
the  minors  Helm  through  their  deceased  mother,  owned  a  planta- 
tion ia  oommon,  and  that,  for  the  purpose  of  cultivating  tt,  they  de- 
termined to  execute  a  mortgage  thereon  to  raise  the  necessary 
funds.  A  family  meetiog  was  duly  convoked,  who  decided  that  it 
was  to  the  advantage  of  the  said  minors  that  a  mortgage  should  be 
executed  on  their  one  tilth  ot  s^d  property  for  said  purpose.  Their 
deliberations  were  homologated,  the  execution  of  tiie  mortgage  or- 
dered and  duly  effected  to  secure  the  note  sued  on  and  identified 
with  the  act  of  mortgage.  This  is  in  conformity  to  the  law  and 
juiisprudence  ot  this  State. 

J.  S.  Leisey  vs.  Branch  Tanner  and  T.  B.  Helm,  Tu^jr,  299. 
6.  The  testimony  shows  satietacto'rily  that  the  plaintiff  has  held  con- 
tinuously the  note  upon  which  the  mortgage  was  predicated,  and 
the  same  on  which  she  proceeded  via  executiva;  it  is  also  clear  that 
she  was  not  a  party  to  the  proceeding  by  which  it  Is  pretended  that 
said  mortgage  was  erased,  and  that  she  knew  nothing  of  it 
The  mortgage  contained  the  pact  de  non  alicnando,  which  enables  the 
holder  of  the  mortgage  to  proceed  against  the  property  into  whose 
hands  soever  it  may  have  pused,  unless  by  some  act  or  admission 
she  has  lost  her  right  to  this  remedy. 
There  is  no  force  In  the  inter^enor's  plea  ttiat  such  an  admission  or 
estoppel  results  from  a  certain  suit  instituted  in  the  Second  District 
Court  by  the  plaintiff  in  the  matter  of  the  succession  of  Scott  The 
case,  it  seems,  was  tried  and  decided  against  the  ptafntiHn  a  new 
trial  was  granted,  the  suit  discontinued,  and  the  present  one  brought 
There  was  then  nothing  like  an  admission  of  any  sort  made,  or  act 
done,  which  barred  the  right  of  the  plaintiff  to  proceed  now  in  the 
manner  in  which  she  has  proceeded. 
Asto  the  judgment  decreelQg  the  erasure  ot  plalntifTs  mortgage,  it 
was  obtained  through  fraudulent  means,  and  Is  therefore  without 
effect    The  plaintiff's  rights  were  not  compromised  by  these  pro- 
ceedings, which  were,  as  to  ^er,  res  inter  aHos  acta. 
That  the  intervenor  should  be  protected  as  an  innocent  third  pur- 
chaser who  was  shielded  by  the  mortgage  certificate  at  the  time  he 
purchased  can  soarcoly  be  conceded,  where,  as  in  this  case,  the  ^ect 
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of  the  proteotlou  would  be  to  destroy  the  rights  of  the  holder  of 
'Qie  mortgage,  who  was  entirely  iDnooent  of  all  partldpatlon  hi  the 
acts  which  exposed  the  Interveuor  to, loss  and  injuiy. 

It  has  beea  frequeotly  held  that  a  mortgage  certiBcate  Is  only  prima 
ftuAe  evidence  of  the  facts  stated  Id  it.  The  mortgagee  may  show 
that  the  mortgage  certificate  Is  untrue;  that  the  recorder  acted  on 
insufflcient  evidence;  or,  in  case  of  erasure  by  judgment,  that  he 
was  not  a  party  to  the  action  brought  or  proceedings  instituted  U> 
cancel  his  mortgage.  In  such  cases  the  mortgage  exists  unimpaired, 
even  against  the  innocent  vendee  who  has  bought  on  the  faith  of  a 
certiflcate  that  there  was  no  mortgage  on  the  property. 

Not  only  were  Uie  proceedings  in  the  Second  District  Court  to  erase 
the  platntifTs  mortgage  not  binding  on  her,  because  she  was  not  a 
party  thereto,  but,  furthermore,  that  court  was  without  jurisdiction 
to  adjudicate  upon  her  rights,  it  being  a  cotiri:  of  merely  probate 
jurisdiction. 

Elv^a  Horton  and  Susband  vt.  JT.  C.  CttOer.  3M. 

6.  Carpenter,  to  secure  the  payment  of  two  promissory  notes  drawn 
by  himself  to  his  own  order,  mortgaged  his  plantaUon  known  as  the 
Willow  Olen.  The  mortgage  was  in  favor  of  B.  B.  Thomas  or  any 
future  holder  or  holders  of  said  notes  or  either  of  them.  The  mort- 
gage has  been  foreclosed  by  the  present  holders  theroof,  and  an  or- 
der of  seizure  and  sale  has  issued.  The  plaintiff,  the  transferee  of 
Carpenter,  subsequently  to  the  service  of  the  notice  of  the  seizure, 
sued  out  this  injunction  to  restrain  the  sale. 
It  is  not  pretended  that  the  notes  do  not  evidence  a  valid  debt  due  by 
Carpenter,  the  maker  thereof;  whether  he  owed  the  nominal  mort- 
gagee or  not  is  immaterial.  A  mortgage  may  be  given  to  secure  a 
future  debt  The  moment  the  notes  pased  to  Farrar  &  Dennis,  who 
are  the  real  owners,  and  became  evidence  of  a  real  debt  due  by 
Carpenter,  the  mortgage  to  secure  the  payment  attached. 
The  court  Is  satisfied  that  the  title  set  up  by  plaintiff  Is  a  mere  simu- 
lated one.  Carpenter  remained  on  the  premises;  no  proof  was 
adduced  to  establish  the  verity  of  the  sale;  the  pretended  transfer 
was  made  after  notice  of  seizure  had  been  served  on  Carpenter; 
and  Richardson  never  went  into  possession  after  the  pretended 
sale.    Dnder  such  drcumstances  the  law  presumes  simulation. 

JUchardeon  vn.  Cramer,  Slieriff,  et  id.,  357. 

6.  The  question  in  this  case  Is :  Assuming  that  the  wife  of  Weiss  ever 
had  a  mortgage  on  her  husband's  property,  did  the  mortgage  cease 
absolutely  to  exist  by  the  failure  to  inscribe  it  prior  to  the  &st 
of  January,  1870,  or  was  it  always  aUve,  but  only  not  operative  till  it 
.  was  inscribed  ? 
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The  mortgage  must  not  be  oonfouaded  with  the  inscription.  The  mort- 
gage ia  the  right  which  is  granted  to  the  creditor  over  tlie  property 
o(  the  debtor  for  the  a^curity  ot  his  debt.  The  ineoriptlon  thereof 
la  the  notice  which  Is  required  in  order  to  preserve  the  rights  of  the 
mortgagee  against  third  parties.  As  r^ards  its  effect  on  the  prop- 
erty of  the  debtor,  there  is  no  difference  between  a  conventional  and 
a  legal  mortgage.  It  lias  always  been  Deoeesary  to  record  a  conven- 
tional mortgage  ;  but  until  the  adoption  of  the  constitution  of  1868 
it  was  not  neoeasary  to  record  a  legal  mortgage. 

The  article  123  of  the  constitution  recognized  the  existence  of  tadt 
mortgagee,  and  did  not  prohibit  them  in  the  future.  It  designated 
how  their  existence,  to  affect  tlilrd  persons,  should  be  made  to  ap- 
pear. It  also  provided  when  those  tacit  mortgagee  which  were  In 
existence  at  the  time  of  its  adoption  should  cease  to  affect  third 
parties,  unleas  the  tormalltiee  to  show  their  existence  had  been  com- 
plied with. 

Tacit  mortgages  must  therefore  be  considered  in  the  same  light  that 
conventional  mortgages  are,  and  are  to  be  governed  by  the  same 
rules.  Under  these  rules  the  mortgage  only  took  etTect  from  and 
after  Its  inscription.  But  from  that  time  it  was  superior  to  all 
mortgages  which  came  after  it.  In  this  case  the  mortgage  of  the 
wife  was  recorded  before  the  plalntifTs  mortgage.  It,  therefore,  has 
precedence  over  It 

M,  Berwln  vs.  B.  Weiss  el  al,  363. 

7.  Alphonse  Miitenberger,  one  of  the  intervenors  in  this  case,  sets 
forth  that  he  is  bona  fide  owner  and  possessor  of  the  property 
against  which  the  plaintiff,  In  her  name  and  on  behalf  of  her  minor 
children,  is  seeking  to  enforce  her  cl^ms ;  he  sets  forth  that  he  ac- 
quired it  free  from  the  pretended  mortgage  of  pl^ntiff  by  purchase 
at  a  public  sale  of  the  said  property  made  by  the  United  States 
Marshal  on  the  third  ot  June,  1865,  by  virtue  of  an  order  of  the 
TJnited  States  Provisional  Court,  rendered  at  the  suit  of  the  int«T- 
venor  to  pay  and  satisfy  a  debt  due  to  him  and  secured  by  mortgage 
on  said  property,  executed  on  the  twentieth  of  April,  1868,  and  he 
pleads  in  bar  of  the  plaintiffs  action  the  prescription  of  one,  three, 
and  five  years.  The  other  intervener,  Mrs.  Halsey,  in  whose  tavor 
the  property  was  mortgaged  by  Miitenberger  for  the  security  of 
certain  promissory  notes  of  which  she  is  the  holder,  avers  that  MU- 
tenbeiger  is  the  owner  ot  the  property,  and  joins  him  In  resisting 
the  claims  of  the  plaintlft 
The  objection  to  secondary  evidence  to  prove  the  proceedings  In  the 
Provisional  Court  ot  the  United  States  is  not  well  founded.  The 
court  a  qita  did  not  err  in  permitting  It  The  record  contains  abund- 
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ant  evidence  of  the  loose  and  irregular  manner  in  vhieh  the  original 
papetB  of  the  Bald  guit  were  kept  In  Bald  court,  nor  are  tacts  wanting 
to  show  the  strong  probability  that  in  1^71,  vrhen  the  preeent  suit 
was  instituted.  It  would  have  been  extremely  difficult,  if  not  imprac- 
ticable, for  the  intervenors  to  obtain  either  the  originals  or  an  otfl- 
ciol  copy  thereof,  the  officers  of  the  Provisional  Court  being^ncti 
ojBkUj),  and  most.  If  not  all  of  them,  absent  from  the  State.  The 
etTort  to  obtain  the  neoeseary  documents  would  have  been  fruiUese. 
The  sale  to  Uiltenberger  in  1865  was  made  by  virtue  of  an  order  from 
a  oompet«nt  court  to  enforce  a  mortgage  granted  and  recorded  in 
1856.  Ten  years  had  not  elapsed  ;  the  mortgage  was  in  full  force 
and  second  in  rank.  Out  of  the  proceeds  the  flist  mortgage,  held  by 
the  Bank  of  Louisiana,  was  paid,  and  Miltenberger  was  subrc^ated 
to  the  rights  of  the  holder  thereof.  The  balance  was  applied  to 
UUtenberger's  own  mortgage — the  mortgage  of  the  plaintiff — of  in- 
torior  rank— being  therefore  cut  oft 
Besides,  the  plaiutiCTs  action  was  brought  on  the  nineteenth  of  March, 
1871,  to  enforce  her  mortgage  against  the  property  which  was  sold 
under  an  order  of  the  Provlslooal  Ck>iirt  and  adjudicated  to  Milten- 
berger on  the  thirteenth  of  June,  1865.  The  plaintitTs  demand  in 
reconvention  to  have  the  mortgage  ot  HUtenberger  annulled  and  to 
have  her  own  declared  first  in  rank  is  prescribed  by  five  years. 

JH".  E.  Burke,  Tutrix,  vg.  Louin  Tregre.     Alphonae  MiUenherger 
and  Mrs.  F.  Halsey,  Tnteruenorn.    437. 
8.- The  defenses  to  this  suit,  brought  on   certain  promissory  not«s 
secured  by  mortgage,  are  not  well  founded. 
There  is  nothfog  to  indicate  that  the  debt  sued  on  originated  in  the 
loan  of  Confederate  money,  or  of  Confederate  money  received  by 
the 'defendant  from  the  plaintUT.    The  notes  were  given,  not  for  a 
loan,  but  in  payment  of  a  debt  acknowledged  to  be  due. 
As  to  prescription,  it  has  been  interrupted  by  the  acknowledgment  of 

the  debt 
The  debt  was  a  community  debt,  and  the  property  mortgaged  was 
community  property.  As  such  the  defendant,  being  the  head  of  the 
community,  could  be  sued  without  regard  to  bis  wife,  and  whether 
the  wife  was  dead  or  not. 
It  Is  DO  concernment  of  the  defendant's  that  the  mortgaged  property 
has  been  sold.  This  is  a  matter  between  the  plaintiff  and  the  pur- 
chasers, should  the  plaintiil  endeavor  to  exercise  his  rights.  The 
only  question  Is,  whether,  as  between  the  plaintiff  and  defendant, 
the  debt  sued  on  is  due,  and  whether  the  property  mortgaged  is,  as 
between  them,  subject  to  tiie  payment  of  the  debt.  This  court 
thinks  It  is. 
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The  diatriot  judge  rendered  judgment  In  favor  of  the  plaintiff  for  the 
amount  claimed,  but  denied  her  the  right  of  mortgage.  In  this  he 
erred.    The  pl^ntiff  ie  entitled  to  both  debt  and  mortgaga 

Mathitde  Bienvenu,  Wife  of  T.  Srouseard,  vs.  VaMn  A.  Ibumet, 
62a 
9.  On  the  twentieth  of  February,  1857,  Fontenot  sold  to  Barlow  the 
property  covered  by  the  mortgage  In  question  in  this  suit.    This  act 
was  not  recorded  till  the  thirteenth  of  September,  1668. 

On  the  fourth  of  November,  1857,  Barlow  exchanged  the  property  tor 
another  piece  ot  property  with  IfoDanlel,  who  was  a  witness  to  the 
act  of  sale  Siom  Fontenot  to  Barlow,  in  which  the  mortgage  was 
created  on  the  property. 

On  the  seventh  day  of  February,  1859,  McDanlel  transferred  two  un- 
divided thirds  of  this  property  to  Seed  and  Fontenot.  Thus,  it  te 
evident  that  when  McDauiel  alienated  the  property  the  mortga^ 
had  been  duly  recorded  and  bound  his  tranaterees.  But  McDanlel 
was  a  witness  to  the  act  of  mortgage,  and  therefore  a  parly  to  the 
act,  and  re^try  was  not  necessary  to  bind  htm. 

Article  3344  of  the  Civil  Code  creates  no  exception  hi  this  matter. 
Article 3342  declares:  "But  these  mortgagee  are  only  allowed  to 
prejudice  thirrj  persons  when  they  have  been  publicly  Inscribed  In 
records  kept  for  that  purpose,"  etc 

Article  3343  defines  who  the  third  parties  referred  to  are;  and  aitlole 
3344  declares:  "Consequently  neither  the  contracting  parties,  nor 
their  heirs,  nor  those  who  were  witneeses  to  the  act  by  which  the 
mortgage  was  stipulated  can  take  advantage  of  the  non-inscription 
of  the  mortgage."  Thus  they  are  aftt'cted  by- the  mortgage,  not- 
withstanding its  ncn -inscription,  not  because  of  their  knowledge  of 
its  existence,  as  assumed  by  defendants  in  ttiis  case,  but  because 
they  are  not  third  parties. 

The  transferees  of  HcDanlel,  In  examining  the  chain  of  title  to  him 
must  have  seen  that  he  was  a  witness  to  the  act  ot  mortgage,  which 
was  duly  recorded  when  they  acquired  title  from  him;  and  all  per- 
sons are  presumed  to  know  the  law. 

It  ia  Impossible  to  see  why  a  tMrd  poseeesor  of  mortgaged  property 
should  not  plead  prescription  ag^nst  the  mortgage  note  although  a 
judgment  has  been  rendered  on  the  note  against  the  debtor.  He 
was  no  party  to  the  suit,  and  his  rights  were  not  affected  by  the 
judgmenL 

It  the  mortgage  note  was  prescribed  when  the  suit  against  the  debtor 
was  instituted,  the  mortgage  was  dead;  for  the  accessory  obligation 
perishes  with  the  prescription  ot  the  principal  obligation,  and  it  was 
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not  in  the  power  of  the  d^tor  or  of  the  court  to  revive  the  mort- 
gage affecting  property  in  the  bands  ot  third  persoos. 
The  acts  interrnptlDg  prescription  which  plaintiff  oflered  to  prove  by 
parol  were  not  done  by  the  deoeased  debtor,  but  by  his  administiB' 
tor  after  his  death,  and  the  rule  of  the  law  Invoked  was  Inapplicable. 
Therefore  the  ju^e  a  qtw  erred  in  r«jecting  the  evidence. 

Daniel  3fcJ>aniel  v&  Dominique  LaloTme  el  al,  661. 

10.  Two  acts  of  mortgage  executed  in  1860  and  1853  byCucullu  in  favor 
of  YiUavaso  have  not  been  reinscribed,  and  the  question  is  whether 
the  iosoription  and  reinsoriptloD  of  the  act  of  sale  from  Cucullo  to 
Wallier,  redUng  the  said  mortgage  from  Cucullu  to  Tillavaso,  pre- 
serves the  eald  mortgage.  The  question  must  be  answered  nega- 
tively. 

The  article  3369,  B.  G.  C,  requires  that  the  rdnacription  shall  be  made 
in  the  same  manner  in  which  the  first  Inscription  Is  made.  This  has 
not  been  done  in  this  case. 

Euowledge  has  been  held  not  suffldent  to  dispense  with  rdnscrip- 
tion. 

The  position  of  plaintiff  that  Hernandez,  the  intervener  and  third  op- 
ponent, who  claims  to  be  paid,  as  holder  of  one  of  Walker's  notes,  in 
preference  to  plaintiff  or  bis  subrogee,  Zunts,  Is  estopped  from  setting 
up  a  want  of  reinecripUon,  because  he  acquired  his  rights  from  Cu- 
cullu, can  not  be  maint^ned.  Hernandez  is  clearly  a  third  person  as 
to  the  acts  of  mortgage  given  by  Cucullu  to  Yillavaso  which  tiave 
not  been  reinscribed.  It  was  within  the  power  of  Tillavaso  or  his 
subrt^ee  to  preserve  these  mortgages  by  having  tbem  reinscribed 
according  to  law. 

Eiienne  ViUavauo  Jamee  E.  Zitnts,  Subrogated,  vs.  Augtiatits  W.^ 
Walker,  Joseph  Hernandet,  Irdervenor  and  Third  Opponent, 
77B. 

11.  It  is  satisfactorily  shown  ttiat  the  father  of  plaintiff  received  of  his 
wife,  pl^ntifTs  mother,  now  dead,  paraphernal  property  amounting 
to  seventeen  hundred  dollars,  to  secure  the  restitution  of  wlilch  ahe 
had  a  mortgage,  which  right  ot  mortgage  is  inherited  by  her  child. 

Defendant  can  not  oompensate  the  debt  due  by  pMntifTs  father  to  her 
mother  by  charging  plaintiff  witittbe  expenses  Inddent  to  her  board, 
education,  etc  If  compensation  oould  be  pleaded  in  such  a  case, 
still  the  law  prohibits  the  tutor  from  expending  more  than  the  reve- 
nues arising  from  the  minor's  eetate,  except  with  the  authority  of  a 
family  meeting,  sanctioned  by  the  judge,  ot  which  there  is  nothing 
in  this  record. 

F.  L.  Bridges  vs.  A.  C.  Simonion,  830. 

See  Sales  No.  2— Smttft  tfc  Co.  va.  Hoey,  95. 
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8KB  ItfARBiBD  Women,  No,  1—A.  Mdureau  vs.  Lafi.Ue,  DufiUio  d  Co., 
232. 

See  Sales,  No.  4— JVeicefl  vk.  ShaffeU,  235. 

See  StntETiES,  No.  \— Andrews  vs.  Biossat,  236. 

See  HrsBAND  and  Wife,'  No.  l—Ckimpton  vs.  Sandford.  237. 

See  Taxes,  No.  11 — Berlin  f«  Legras,  362. 

See  Taxes,  No.  15— State  vs.  Charles  Morgan',  4S2. 

See  Frivilege,  No.  b— Slate  ex  rel.  Prayer  vs.  Becorder  of  Mort- 
gages et  al,  634. 

See  Sales,  No.  9 — Mills  vs.  Waggaman,  Sheriff,  et  ai.,  561. 

See  Action,  No.  10— Alford  vs.  Montejo  et  al,  593. 

See  Seizure,  No.  2—CiiUens'  Bank  of  LouUiana  vs.  Bailey  and 
Shanff,  771. 

See  Sdccebsion,  No.  22 — Leonard  vs.  Smith,  810. 

See  Community,  No.  i—Paul  vs.  Boss,  654 

See  BiTJS  ahd  FnouissORY  Notes,  No,  H— Morris  vs.  White,  855. 

NEW  ORLEANS  CITY  ATTORNEY. 
1.  By  section  thirty-one  ot  the  act  No.  7  of  the  extra  seeaion  of  1870, 
which  constituted  the  new  charter  of  the. city  of  Now  Orleans,  it  is 
declared  that  the  salary  of  the  dty  attorney  shall  be  fixed  by  the 
Common  Council  at  a  sum  not  to  exceed  six  thousand  dollars  per 
annum,  and  that  he  shall  receive  no  extra  compensation,  nor  shall 
any  other  attorney  be  appointed  to  assist  blm,  unless  by  a  vote  of  a 
majority  of  the  Council. 
The  proceeding  to  homologate  the  third  drainage  assessment,  if  insti- 
tuted and  conducted  by  plalntllT,  was  but  the  discharge  of  a  duty 
devoMng  on  him  as  city  attorney,  because  the  law  creating  the  office 
required  him  to  represent  the  oorporatiou  "in  all  proceedings  and 
actions  to  which  it  was  party."  There  is  nothing  in  the  record  to 
show  that "  an  extra  fee  was  allowed  by  a  vote  of  a  majority  ot  the 
members  of  the  Council,"  or  indeed  that  any  vote  was  ever  taken  In 
regard  to  It. 
HaintifT  takes  a  fallacious  position  when  contending  that  the  act  of 
1861  in  regard  to  the  drainage  districts,  requiring,  when  the  tableau 
ot  assessment  is  homologated,  that  the  delinquent  taxpayers  shall 
be  condemned  in  the  additional  sum  of  ten  per  cent  for  oouneel  fees 
and  costs,  entitles  him  to  the  remuneration  claimed,  notwithstand- 
ing the  prohibitive  feature  of  the  dty  chartar,  because,  as  he  al- 
lies, the  former  is  a  spedai  law,  and  is  not  repealed  by  the  latter, 
which  is  a  general  law.  The  error  lies  In  assuming  that  the  charter 
of  the  dty  Is  a  general  law.    Both  acts  are  special  statutes,  and  the 
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latter  Is  the  law  applicable  to  the  cl^m  for  extra  compenaation  set 
up  by  the  plaintiff. 

Plaintiff  Is  estopped  from  denying  that  the  ownership  of  the  judgment 
in  question  Is  in  the  city  p(  New  Orleans  by  the  judicial  admisdona 
in  the  petition  for  the  homologation  of  the  tableau  of  assettament — 
which  petition  he  filed,  as  he  says,  through  his  subordinate,  Bufus 
Waples,  the  aaaistant  city  attorney.  In  that  petition  on  behalf  of 
the  city  of  New  Orleans  to  homologate  the  dminage  aseesament,  it 
ia  alleged  that  the  city  was  subrogated  by  law  to  the  rights,  powera, 
and  facilities  possessed  by  the  commissioners  of  the  several  drun- 
age  districts,  and  judgment  Is  prayed  in  favor  of  the  petitioner  in 
the  capacity  aforesaid. 

An  attorney  at  law.  In  the  face  of  his  own  judicial  admissions  in  a  suit 
which  be  brought  for  his  client,  can  not  be  permitted,  when  becomes 
to  sue  to  be  decreed  a  part  owner  of  tbe  judnmeat  thus  obtained, 
to  allege  that  his  former  client  had  no  interest  in  the  suit,  and 
therefore  has  no  interest  in  conteoting  with  him  in  regard  to  thetitle 
or  ownership  of  said  judgment. 

The  exigencies  of  plaintlfTa  case  have  forced  him  to  the  portion  of 
maintaining  that  New  Orleans  is  realty  not  the  owner  of  the  judg- 
ment in  controversy,  and  therefore  has  no  right  to  set  up  le^al  de- 
fenses against  him;  but,  should  this  be  true,  he  haa  no  cause  of 
actionagainat  New  Orleans,  and  had  no  right  to  bring  her  in  to  court. 

!New  Orleans  ia  the  real  benefldary  in  the  drainage  laws.  She  is  the 
owner  of  the  judgments  against  the  delinquent  taxpayers,  and  is 
the  person  entitled  to  enforce  its  colleollon.  A  party  who  has  the 
exclusive  right  to  merge  a  claim  into  a  judgment,  and  after  judgment 
to  make  the  money  on  executir'n,  must  be  regarded  in  law  'as  the 
owner  of  said  judgment 

The  Mississippi  and  Mexican  Gulf  Ship  Canal  Company  have  no  direct 
interest  in  the  judgment  the  title  to  which  is  the  subject  of  this  con- 
troversy. If  every  cent  due  in  consequence  of  said  judgment 
should  at  once  he  collected  or  at  once  be  lost,  the  Hissiesippi  and 
Mexican  Oulf  Ship  Canal  Company  would  neither  be  enriched  nor 
impoverished. 

The  Mississippi  and  Mexican  Oulf  Ship  Canal  Company  have,  how- 
ever, an  Indirect  Interest  in  the  judgment.  They  are  the  contract- 
ors to  do  the  woric  of  draining  the  city  under  the  aiipervlslon  of 
the  dty  surveyors.  They  have  an  interest  in  the  aolvenoy  of  the 
party  for  whom  they  are  employed  to  work,  and  as  the  work  pro- 
gresses from  month  to  month  they  may  require  payment  out  of  tbe 
funds  set  apart  for  tbe  purpose. 

Tbe  fact  that  the  State  made  the  contract  on  behalf  of  the  dty  affects 
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the  interest  ot  New  Orlaans  in  the  beneficial  results  contemplated 
by  said  act  no  more  than  it  the  contract  bad  been  made  by  the  city 
herself,  and  the  fact  that,  under  this  contract,  New  Orleans  is  re- 
quired to  apply  the  proceeds  of  the  judgment,  when  collected,  to 
the  discharge  of  the  debt  for  keeping  up  the  drainage  of  the  dty, 
does  not  impair  her  ownership  ot  the  judgment  against  the  delin- 
quents any  more  tban  the  obligation  incurred  by  the  city  to  apply 
any  and  every  other  resource  to  the  purpose  tor  which  it  was  ap- 
propriated. 
The  above-mentioned  prohibitive  clause  ot  the  charter  of  the  city  of 
New  Orleans  defeats  also  the  pretensions  ot  Waples,  the  intervener. 
He  was  not  employed  by  a  vote  ot  a  majority  ot  the  City  Council, 
tind  therefore  can  not  compel  the  dty  to  allow  him  a  tee  in  the  case. 
George  S.  Lacey  vs.  Rufua  Waplesand  dty  of  New  Orleans,  158, 

NOTARY  PUBLIC. 
1.  This  is  a  suit  by  tbe  Attorney  General  in  the  name  of  the  State,  and 
in  which  joined  one  John  B.  Henry,  to  suspend  defendant  from  the 
office  of  notary  public.  If  Henry  was  improperly  made  a  party  to 
the  proceeding,  the  State,  by  merely  permitting  an  improper  or  un- 
necessary party  to  join  in  the  action,  would  not  be  dismissed  tor  it. 
This  case  Is  appealed  from  on  exceptions. 

Section  2520,  Revised  Statutes,  says  that  recorders,  notaries  public,  or 
other  persons  violating  the  provisioue  of  the  preceding- section  (2519) 
shall,  upon  conviction  thereof,  be  liable  to  fines  therein  mentioned. 

The  section  (2520)  provides  one  penalty,  but  does  not  do  away  with 
section  2505,  which  declares  that  a  notary  may  be  suspended  for  any 
just  cause.  He  may  be  fined  under  one  section  and  suspended  un- 
der the  other.  The  question  therefore  ie,  whether  in  this  cose  there 
is  any  just  cause. 

Defendant  bases  an  exception  upon  the  allegation  that  the  penalties 
sought  to  be  Inflicted  upon  him  relate  to  notaries  exercising  their 
tuuctioDS  and  regard  the  transfer  of  property  in  the  parish  of  Or- 
leans, defendant  averring  that  the  property  transferred  is  in  the  par- 
ish ct  Jefferson.  The  petition,  however,  recites  that  the  property 
was  in  the  parish  ot  Orleans  and  Jeffereon;  if  it  be,  in  whole  or  in 
part,  In  the  parish  ot  Orleans,  the  exception  would  not  be  well  taken. 

But  section  2505,  Revised  Statutes,  applies  to  all  notaries  throughout 
the  State,  and  notaries  in  New  Orleans  are  not  exempt  from  its  pro- 
visions. Therefore  defendant's  exception,  based  on  the  ground  that 
notaries  In  New  Orleans  are  not  liable  to  suspension,  Ls  not  founded 
inlaw. 

On  the  whole,  it  seems  that  the  Exceptions  are  In  reality  answers  to 
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th«  suit,  and  they  should  be  regularly  tried  upon  evidence  to  be  ad- 
duoed.  It  the  evidence  should  estabiish  the  aUegatione,  this  court 
Is  not  prepared  to  say  the  actloo  is  not  well  founded.  Wherefore 
the  case  must  bo  remanded  tor  further  proceedings. 

State  <tf  Loui^na  vs.  John  L.  Lareeche,  26. 
See  Sales.  No.  IB— Merrick  vg.  North,  878. 

NOTICE  Of  DISHONOR. 

Bke  Indorser,  No,  2—Aurianne  v$.  Eichbacher  el  oL,  48. 

NOTICE  OF  SEIZURE. 

1.  Notice  of  Judgment  must  be  given  to  the  defendant  in  execution 
three  days  previous  to  the  advertisement.  This  noUoe  has  not  been 
given  to  Lapene,  one  of  the  plaintlfTb  in  injunction.  It  has  be^i 
held  that  the  non-observance  of  this  requisite  of  the  law  vitiatee 
the  sale  of  property  under  execution.  If  the  sale  for  the  want  of 
this  formality  is  to  be  declared  void,  it  follows  that  the  sale  can  be 
prevented  for  the  same  reason. 

It  Is  contended  for  defendants  that  judicial  process  can  not  be  enjoined 
on  a  mere  irregularity  in  the  mode  of  its  execution.  It  b  not  a  mere 
irregularity  which  is  complained  of  here.  Plaintiff  sets  up  what 
has  been  decided  to  be  an  absolute  nullity. 

Proper  notice  of  seizure  was  given  to  Jacks,  but  notice  to  Jacks  did 
not  fulfill  the  requirements  of  the  law,  as  to  notice  to  Lapene.  Ser- 
vice of  notice  of  seizure  on  Lapene's  partner  Is  no  notice  to  Lapene. 
The  partnership  existing  between  them  was  an  ordinary  partner- 
ship.   Jacks  was  not  Lapene's  agent. 

That  the  defendants  in  tills  case  considered  Lapene  entitled  to  nottoe 
is  shown  by  the  fact  that  they  caused  him  to  be  notified.  The  only 
difficulty  is,  that  the  notice  was  not  given  as  required  by  law. 

Because  the  judgment  against  Lapene  Sc  Jacks  was  in  solido,  it  docB 
not  follow  that  notice  to  Jacks  was  notice  to  Lapene.  He  might 
have  owned  other  property  besides  the  property  seized.  If  so,  he 
had  the  unquestionable  right  to  point  out  such  property,  to  satisfy 
the  Judgment  which  was  about  to  be  executed  against  him,  or  he 
might  have  been  willing  to  pay  it. 

It  does  not  matter  that  the  property  seized  was  partnership  property. 
Lapene's  Interest  in  it  was  to  be  sold.  His  property  was  to  be  takea 
from  him,  and  notice  to  him  of  that  fact  was  prerequisite. 

Animals  and  utensils  attached  to  a  plantation  and  manufactories,  and 
such  articles  as  can  uot  be  easily  removed,  must  be  sold  on  the  spot 
where  they  were  taken,  on  the  day  and  hour  appointed  by  the 
sherlft 
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Hares  used  excluBtrely  under  the  saddle  and  in  harness,  and  not  in 
the  eBltivation  of  the  plantation,  oan  not  be  oonridered  as  part  of 
the  realty. 

The  evidence  is  aatisfaetory  that  the  boilers  could  be  removed  without 
damage  to  the  sogar-house,  and  therefore  it  was  not  necessary  that 
the  whole  property  should  be  sold  under  the  separate  appraisement 
of  the  boilers. 

As  to  the  question  of  the  vendor's  piivile^  on  Uie  boilers,  it  is  res 
judicata.  It  being  settled  by  the  Judgment  which  is  now  stayed  by 
this  injunction  and  wliloh  decreed  Uie  privilege.  The  question  can 
not  be  re-opened. 

Jutes  L<^}ene  £  L.  F.  Jacks  vs.  D.  C.  McCan  <£  Son  et  a!,,  749, 
2.  It  was  not  necessary,  when  the  notice  of  seizure  was  served,  that 
the  shertrr  should  notify  the  defendant  In  execution  to  divide  the 
lands  seized  into  lots  of  not  less  than  ten,  nor  more  than  fifty  acres. 
This  was  not  required  at  the  time  of  seizure.  It  must  bo  done  before 
the  sale,  and  a  defendant  in  execution  can  not  preenme  that  the 
sheriff  will  not  follow  out  the  law  in  the  execution  of  the  Judgment 
which  he  is  intrusted  with. 

That  part  of  the  land  seized  belongs  to  third  parties  to  whom  he  is 
bound  in  warrantee  as  the  vendor  thereof  is  a  matter  which  con- 
cerns the  owners  of  the  property,  and  not  the  defendant  in  execu- 
tion. 

James  W.  Howard  vs.  M.  A.  Waisli,  Sheriff,  et  al.    S.  J.  Wimbish 
and  T.  J.  HoweU,  Intervenors,  847. 

NOVATION. 

1.  This  case  turns  on  a  question  of  novation.  The  original  notes  of 
Levasseur  £  Go.  to  plaintifb  were  given  up  to  the  former  with  the 
exception,  perhaps,  of  one  of  them  not  in  the  possession  of  the  plain- 
tifb at  the  time.  An  exchange  of  notes  took  place.  PlaintJfb  re- 
ceived the  new  notes  executed  in  their  favor  by  defendants  in  pursu- 
ance of  an  agreement  entered  into  between  the  parties.  The  inten. 
tion  to  extinguish  the  old  notes  and  substitute  the  new  ones  to  rep- 
resent the  reduced  amount  of  the  indebtedness  as  fixed  by  the  com- 
promise and  adjustment  of  their  aShirs  by  the  parties,  is  sutQclently 
apparent  The  plaintifb  therefore  had  no  right  to  enforce  payment 
of  the  original  notes,  which  were  no  longer  obligations  against  the 
defendants.  L.  H.  Gardner  d  Co.  vs.  Levasseur  &  Co.,  679. 

2.  The  question  is,  whether  a  draft  given  in  payment  of  rent  and  sub- 
sequently lost  and  not  paid  was  in  any  sense  a  novation  of  the  debt 
due  for  rent.  It  must  be  answered  in  the  n^aUve.  The  receipt 
states  la  express  terms  that  the  draft  would  discharge  the  debt  only 
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when  paid.  It  was  not  paid.  This  was  not  the  aubetitutioa  of  a 
new  debt  for  an  old  ;  it  was  nothing  more  than  an  order  on  a  third 
party  to  pay  the  debt  of  the  debtor.  The  order,  having  not  been 
satisSed,  left  the  ddit  as  It  was  before  the  order  was  given. 
The  plaintiff  was  therefore  entitled  to  his  writ  and  to  the  privile^ 
upon  the  property  which  he  caused  to  be  seized.  As  to  the  Interven- 
er claiming  to  be  paid  tor  supplies  furnished  for  raising  the  ooiton 
seized,  he  only  appeared  to  assert  his  rights  ^ter  the  property  had 
been  bonded.    It  was  too  late. 

John  F.  Fhifer  vs.  J.  D.  Maxwell,  James  CampbeU,  Inlervenor, 
862. 
SVISASCE. 
1.  The  distillery  complained  of  as  a  nuisance  in  this  case  was  estab- 
lished under  authority  from  the  city.    The  defendants  are  in  pursuit 
of  a  lawful  buelnees,  and  the  evidence  does  not  show  anything  to 
warrant  the  conclusion  that  they  are  not  conductitig  it  properly  and 
with  a  due  regard  to  the  police  regulations  of  the  dty. 
The  smolie  and  noise  may  disturb  the  plaintiff,  but  it  ie  an  inconven- 
ience from  which,  under  the  provisions  of  article  669  of  the  Revised 
Code,  they  can  not  be  relieved. 
As  the  dty  of  New  Orleans  authorized  the  establishment  of  the  distil- 
lery, it  can  not  be  presumed  ttiat  it  is  in  violation  of  its  police  regu- 

r.  Bdian,  Tlwrn  £  Co.  et  al.,  130. 
OBLiaATION. 

See  Confedebate  Monrt,  No,  1 — Hyams  vs.  Boer,  801. 
PARTNERSHIP. 

1.  The  pla|DtiCC  daims  by  virtue  of  a  judgment  to  haye  a  lien  and  privi- 
lege for  supplies  furnished  on  a  plantation  owned  and  cultivated  la 
partnership  by  and  between  himself,  Mre.  Widow  Hichel,  and  P.  E. 
Uiohel,  her  son,  which  privilege  and  lien  he  maintains  to  exist,  for 
the  amoimt  ot  his  judgment,  on  the  share  owned  by  Mrs.  Uichel  in 
said  tract,  and  ho  prays  to  have  it  enforced  against  the  said  share 
and  interest  of  his  debtor  in  said  plantation,  which  said  debtor  haa 
fraudulently  transferred  to  her  son  by  an  act  of  sale  allied  to  be 
null  and  void. 
This  court  is  of  opinion  that  there  was  no  partnership  in  the  land  cul- 
tivated by  Mrs.  Michel,  by  plaintiff,  and  P.  R  Michel,  but  that  they 
were  joint  owners  ot  it.  It  was  used  by  common  consent  for  carry- 
ing on  the  cultivation  of  sugar  through  a  partnership  which  was  dis- 
solved by  the  seizure  and  sale  of  P.  K  Michel's  portion  In  the  land 
by  one  ot  his  creditors,  but  the  laud  cultivated  by  the  partnership 
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waa  no  part  ot  said  partnership.  It  was  only  the  use  o(  tbe  liuid 
which  was  brought  into  partnership. 
The  doctrine  followed  on  this  polot  lias  been  applied  by  this  court  to 
the  case  of  part  owners  of  steamboats  employed  in  carrying  per- 
sons and  property  for  hire,  and  it  has  been  held,  in  the  absence  of 
an  express  stipulation  to  the  contrary,  that  the  use  ot  the  steamboat 
only  is  brought  into  the  partnership,  and  not  the  property  and  oi^n- 
ershlp  of  the  boat,  which  remains  in  the  part  owners  as  tenants  in 
common,  subject,  however,  to  the  privileges  which  the  law  granted 
in  certain  cases  to  the  creditors  of  the  partnership. 

Jmelis  Theriot  vs.  Hiichel,  107. 

2.  Plalntitr  sues  defendant  for  an  allied  balance  due  on  the  purchase 
by  the  latter  of  the  interest  of  the  former  in  their  commercial  part- 
nership and  certain  items  which  plaintiff  avers  tbe  said  partnership 
owed  him  prior  to  the  stud  sale  of  bis  interest,  and  which  he  says- 
were  included  In  the  debts  assumed  by  the  defendant.  Without 
clear  proof  that  such  a  claim  by  the  selling  partner  was  expressly 
assumed  by  the  purchasing  partner,  it  will  be  considered  included  in 
fixing  the  purchase  price  of  the  interest  sold. 

Henry  W.  Strickland  vs.  James  W.  Terry,  292. 

3.  New  parties  may  be  made  at  any  time  pending  tha  trial  of  a  case, 
provided  the  trial  is  not  delayed  or  the  Issue  changed.  As  to  the 
right  of  the  administrator  of  the  dectessed  partner  ot  plalntitl^  to 
join  in  this  suit,  it  is  undeniable.  The  matter  which  is  before  this 
court  is  not  of  a  commercial  character.  It  involves  the  title  to  real 
estate.  Commercial  partners  may  own  real  estate,  but  the  real  es- 
tate owned  by  them  does  not  enter  into  their  commercial  assets.  As- 
rf^ards  that  species  of  property,  they  are  joint  owners.  In  such  &- 
suit  it  was  not  only  the  right,  but  it  waa  the  duty  of  the  adtainistra- 
tor  of  the  partner  who  had  died  to  make  himself  a  party  to  that 
suit  in  order  that  the  interest  of  the  partner  in  the  property  should 
come  under  his  administration. 

That  QuUbeau  Brothers  are  the  owners  ot  the  drafts  sued  upon  is  evi- 
dent from  the  fact  that  they  hold  it  and  that  no  one  else  claims  it. 
It  was  optional  with  plaintitb  to  sue  on  the  draft  given  for  the  object- 
puiobased,  or  to  ask  for  a  resdaslon  of  the  sale.    Compensation  can 
not  be  pleaded  in  a  case  like  this.    The  sole  was  made  for  cash;  the 
price  should  have  been  paid  in  cash.    The  accepting  ot  the  draft  in 
the  place  ot  cash  was  merely  an  accommodation  to  defendant    It 
never  could  have  been  contemplated  by  the  plaintiffs  that  it  was  a 
mere  trap  by  which  the  defendant  was  to  secure  the  payment  of  a  debt. 
Ouilbeau  Bros.  vs.  Jos.  Melanin,  627. 
See  Uobtoaoe,  No.  1—Mary  Malady  vs.  Wm.  Malady,  61. 
See  Eufloieb  akd  Emk^oyee,  No,  2 — Jeler  vs.  Penn,  230. 


See  Bilu  and  PBOinssoBr  Kotes,  No.  5 — DtuMsee  ve.  Keyaer  dt  Mc- 
Xenna,  419. 

PLEADINGS. 

1.  It  waa  dearly  Incompetent  for  the  defendant  to  set  up  in  oompeiua- 
tion  against  the  note  sued  on  the  unliquidated  claims  alleged  to  be 
for  services  rendered  as  an  attorney. 

Charles  F.  Beren»  vs.  Bobert  J.  Ker,  96. 

2.  Being  sued  on  certain  promissory  ootea,  the  defendant  pleaded  the 
general  issue.  Subsequently,  with  leave  of  the  court,  be  filed  a 
supplemental  answer.  In  which  he  eet  up  want  of  consideration. 
The  supplemental  answer  changed  the  Issue,  and  no  testimony 
could  be  heard  under  It. 

Philip  Avegno  vs.  George  A.  Ibsdick,  109, 

3.  In  an  action  tor  tort  a  wrongful  act  at  another  time  and  place  from 
that  eet  up  In  plalntiCs  petition  can  not  be  pleaded  In  reconvention. 

The  court  a  qua  did  not  err  In  requiring  defendant,  before  going  into 
trial,  to  elect  between  the  plea  of  justification  and  the  general  de- 
nial, and  to  base  bts  defense  solely  ou  the  one  or  the  other,  the  two 
defenses  being  inconsistent.  The  defendant  elected  the  plea  of 
justification. 

The  court  below  did  not  err  in  refusing  to  admit  testimony  of  wit- 
nesses and  publications  of  newspapers  in  regard  to  the  malicious 
conduct  and  feeling  of  piahitlff  toward  the  defendant  The  testi- 
mony was  irrelevant.    The  previous  conduct  and  the  feelings  of 

'  plaintiff  toward  defendant  were  matters  entirely  foreign  to  the  issue 
presented  by  the  pleadings. 

Defendant  has  utterly  failed  to  justify  his  conduct  in  the  use  of  his 
slanderous  and  libelous  words. 

Wm.  C.  Earriaon  vg.  W.  L.  Jurgieboiet,  238. 
4  From  the  allegations  of  the  petition,  it  appears  that  plaintiSe  in  in- 
junction were  aware  of  the  defense  of  payment  In  the  suits  which 
they  redte  in  their  petition  as  having  been  brought  against  them, 
and  yet  they  neglected  to  plead  it,  when  the  order  of  seizure  and 
sf^e  was  sued  out,  when  a  personal  judgment  was  recovered  for  the 
balance  due  after  exhausting  the  mortgage,  and  when  defendants 
sued  to  set  aside  a  simulated  conveyance  of  a  tract  of  land  bom 
Budman  to  Caroline  Perry,  and  subjeot  it  to  the  payment  of  said 
judgment 

Now,  fourteen  years  after  one  of  the  alleged  payments,  nine  years 
after  the  other,  seven  years  after  the  personal  judgment,  and  more 
than  one  year  after  the  decree  ordering  the  sale  of  the  land  for 
which  the  twelve-months  bond  was  giveD,  plaintiff  sue  out  an  in- 
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JuncUoD,  plead  payment,  and  set  up  a  demand  for  damages  occa- 
sioned by  the  suits  in  which  defendants  recovered  judgments  against 
them. 
In  the  suit  to  subject  to  defendants'  iudgment  the  land  which  was 
afterward  sold  on  twelve-months  credit,  both  of  plaintiffs  were  par.- 
ties;  had  they  set  up  the  defense  of  payment,  which  they  were  fully 
aware  of,  and  established  It,  the  court  would  not  have  ordered  the 
land  to  be  sold  to  satisfy  defendants'  judgment  They  can  not  now 
plead  a  defense  which  they  should  have  urged  then. 

Joseph  Sudman  el  aL  vs.  Bridget  Bockel  and  Husband,  276. 

5.  The  employment  of  plalntlfb  to  defend  a  suit  against  the  parish  of 
SL  Bernard  was  the  creation  of  a  debt,  and  no  provision  was  made 
for  the  payment  thereof.  The  contract  was  therefore  invalid,  under 
section  2786,  Bevlsed  Statutes.  But  as  the  defendant,  against  whom 
judgment  was  given,  neither  appealed  nor  answered  the  appeal 
praying  an  amendment  of  the  judgment,  the  judgment  must  be 
afBnned. 

The  request  In  the  brief  for  an  amendment  of  the  judgment  so  as  to 
reject  the  demand  of  plaintiff^  will  not  be  noticed.  Pleadings  can 
not  be  made  in  a  brief  or  argument  of  counsel. 

Lacey  <C  Bviler  vs.  Ft>lice  Jury  of  the  Ftirish  of  St.  Bernard, 
455. 

6.  In  this  court  the  widow  cl^ms  In  brief  and  argument  the  recogni- 
tion of  her  community  rights.  This  claim  was  not  set  up  In  the 
court  below,  and  parties  can  not  go  beyond  their  pleadings. 

Succession  of  Wm.  M.  Smith,  528. 

7.  In  this  instance  the  judgment  on  the  merits  was  premature.  There 
had  been  no  answer  or  trial  on  the  merits  when  the  final  judgment 
perpetuating  the  injunction  was  rendered,  after  overruling  an  excep- 
tion to  the  jurisdiction  of  the  court. 

Joseph  S  Bouchard  ve.  Mrs.  if.  Mutvey  et  at.,  549. 

8.  In  this  case  the  plea  in  compensation  and  reconvention,  being  based 
upon  a  claim  tor  damages  arising  from  a  seizure  In  a  matter  alto- 
gether disconnected  from  the  plaintUTs  demand  and  an  open  account 
against  the  plaintiff,  can  not  be  maint^^ned. 

Mfred  Moss  vs.  James  Munn  &  Co.,  57i. 
a.  The  court  a  q^a  erroneously  maintained  defendant's  exception  and 
dismissed  this  suit  There  is  no  dispute  about  the  capacity  of  the 
pl^ntitf,  and  an  administrator  has  the  right  to  sue  tor  debts  due  to 
the  estate  so  long  as  he  continues  to  be  administrator.  No  answer 
was  Sled  and  no  default  was  taken.  There  waa  therefore  no  issue 
joined  on  the  merits.    The  case  is  remanded. 

Joseph  T.  Labit  vs.  M.  A.  Ferry,  Natural  Tutrix,  591. 
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10.  Objections  must  be  explicitly  made,  and  not  in  general  tertne,  as  ap- 
parent on  the  face  ol  the  record. 

SuccessUyns  of  J.  O.  and  Anne  McCall,  713, 

11.  Defendant  took  a  rule  to  show  cauae  why  the  Injupction  taken, 
against  him  should  not  be  set  aside.  The  judge  dismissed  the  ruler 
and  considering  that  the  rule  was  an  answer,  made  the  iojuoctloii 
perpetual.  This  was  an  error.  The  rule  did  not  put  the  matters  in 
contest  between  the  plaintiff  and  defendant  at  issue,  and  the  defend- 
ant, after  the  rule  was  discharged,  bad  a  right  to  file  his  answer. 
The  case  is  remanded  to  give  defendant  an  opportunity  of  answer- 
ing. State  of  Louiisiana  vs.  £.  Bootli,  726. 

12.  The  judge  a  quo  erred  in  permitting  the  filing  of  an  answer  to  the 
opposition  by  another  creditor,  and  after  tbe  case  had  been  fixed 
for  trial.  Replications  are  not  allowed  in  pleading  in  this  State. 
The  opposition  is  in  the  nature  ot  an  answer,  and  no  answer  to  that 
should  have  been  allowed,  much  less  by  another  creditor,  and  after 
tiie  case  had  been  fixed  for  trial.- 

Successkm  of  K  P.  Overby.    Final  Account  of  Public  Adminis- 
tralor.     Opposition  of  K  D.  Duckworth,  820, 
18.  All  matters  which  show  the  transacti')n  to  be  void  or  voidable  In 
point  of  law,  on  the  ground  of  fraud  or  otherwise,  should  be  pleaded 
specially. 
No  appellate  court  should  be  called  to  decide  upon  questions  that  were 
not  raised  in  the  court  below.  Ib  the  present  case  it  is  manifest  that 
there  was  no  effort  to  mal^e  good,  while  tbe  evidence  was  being  ad- 
duced, the  charges  of  fraud  and  concealment,  which  are  now  urged 
BO  strenuously  in  the  argument 
The  future  on  the  part  of  the  association  to  object  to  the  itemized 
statement  of  loss  that  was  presented  to  them,  or  to  answer  the  let- 
ters of  plaintiff's  attorney,  had  an  appearance  of  indifference,  the 
tendency  of  which  would  be  to  put  them  in  the  light  of  acquiescing 
in  a  claim,  which,  if  they  had  thought  it  fraudulent  or  unfounded, 
they  would  naturally  be  supposed  to  have  repudiated. 

Mcholas  Theodore  vs.  JVm  OrUans  Mutual  iru(i(ranee  Aaaocta- 

tion,  917. 

U.  A  bill  of  exception  to  evidence,  on  the  ground  that  it  seeks  to  re-opcR 

issues  that  have  been  settled  by  a  previous  judgment,  will  not  be 

sustained,  except  on  the  basis  of  a  plea  of  res  adjtidicata.    Unless 

that  plea  baa  been  spedally  made  the  evidence  will  be  admitted. 

Where  a  debtor  puts  notes  due  him  by  a  third  party  into  the  bands  of 

bis  creditors,  as  collateral  security,  and  the  creditor,  with  the  con- 


INDEX.  ms". 

PLEADINGS— Continued. 

sent  of  debtor,  delays  action  on  the  notes  unUI  the  maker  ot  them; 
becomes  bankrupt,  the  leas  must  fall  on  the  debtor. 

J.  H.  Mitchell,  Executor,  vs.  Abrafiam  Levi,  946.' 
See  Evidence,  No.  8-~rMarionneaux  vs.  Dm^nne,  457. 
_Bee  Attachment,  No.  5 — Taylor  vs.  Kehlor,  Updike  &  Co.,  630- 
See  3irccE§aioN,  No.  16— Succf-saioM  of  Somero,  G07, 
See  Aoent  and  Principal,  No.  6 — Diimartrait  vs.  Kemper,  620. 

POLICE  JURIES. 

1.  This  court  hoB  had  frequent  occasions  to  advert  to  the  entire  absence 
ot  any  authority  or  power  of  police  jurors,  under  the  general  law  oF: 
the  State,  to  make  and  put  into  circulation  negotiable  instrumenta,. 
and  to  announce  that  the  exercise  ot  that  power  can  only  take  place 
under  a  special  grant  of  the  Legislature.  No  special  grant  of  such 
power  is  shown  to  have  been  conferred  upon  the  parish  of  Plaque- 
mines. Louis  Maihe  vs.  Parish  of  Flaqaemines,  77. 

2.  This  is  a  suit  on  two  promissory  notes.  Several  grounds  of  defense 
are  stated  in  the  answer,  but  it  is  sufBcient  to  notice  only  one  of 
them;  which  is,  that  the  police  jury  of  the  parish  of  Concordia  had 
not  the  power  to  create  a  debt  by  borrowing  money,  or  to  bind  the- 
parish  by  issuing  negotiable  instruments  by  which  to  raise  money. 

The  Citiiens'  Bank  vs.  the  Police  Jury  of  the  Parish  of  Concordia,. 
263. 

3.  If  the  police  jury  were  without  authority  to  issue  the  warrants  sued: 
on,  they  were  without  authority  to  bind  the  parish  by  confessing- 
judgment  for  their  amount 

In  this  case  the  evidence  does  not  show  that  the  debts  for  which  the 
warrants  are  alleged  to  have  issued  were  regularly  created,  and  that 
means  were  provided  for  their  payment  as  required  by  law, 

George  C.  Benham  vs.  Parleh  of  CarroU,ZiS. 
■t.  PlaintafTs  demand  is  based  upon  an  ordinance  of  tlie  police  jury, 
adopted  March  7, 1876,  appropriaticg  a  certain  sum  of  money  to  be 
paid  to  plaintiff  for  claims,  worrants,  etc.  The  defense  is  that  said 
ordinance  did  not  create  any  legal  obligation,  because  juries  are  pro- 
hibited from  contracting  debts  without  fully  providing  in  the  ordi- 
nance creating  them  the  means  of  paying  the  principal  and  interest 
ot  the  debta  so  contracted,  which  was  not  done  in  the  ordinance  in- 
voked, and  there  was  no  money  in  the  treasury.  The  defendant  fur- 
ther asserts  that  the  police  jury  was  without  any  power  to  Issue  and 
put  in  circulation  such  warrants  and  instruments  as  plaintiff  pre- 
tends to  bold  and  to  make  defendant  responsible  for. 

The  ordinance  above  mentioned  does  not  seem  to  come  within  the  rule 
Invoked  by  the  defendant,  as  It  did  not  create  a  debt,  but  merely 
77 
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recognized  existing  obligations,  which,  under  the  evidence  in  this 
case,  were  created  by  law  in  favor  of  the  parties  originally  holding 
them. 
The  doctrine  announced  in  the  case  of  Sterling  vs.  West  Felldana,  26 
An.  50,  and  in  Flagg  vs.  St.  Charles,  27  An.  319,  can  not  be  invoked 
in  this  suit,  because  It  is  not,  as  to  this  part  of  the  demand,  brought 
on  the  instruments  condemned  in  said  cases,  but  on  this  ordinanoe, 
and  this  court  thinks  it  is  within  the  power  of  the  polieo  jary  to  ac- 
knowledge and  order  the  payment  of  such  claims  as  the  evidence 
shows  those  to  be  and  which  are  authorized  by  law — the  fees  of  cer- 
tain officers,  witnesses,  etc. — the  amount  of  which  is  fixed  by  law. 
Ivy  I.  Davis  vs.  PaHsh  of  CaMweO,  SBO. 
See  Taxes,  No.  9— Beauregard  vs.  Parish  of  East  BaioH  Bouge, 

306. 
See  Warramts,  No.  3 — Bertrand  vs.  Parish  of  Fermilion,  588. 
See  Warrants,  No.  4— flbrtejwe  Dupaier  vs.  Police  Jury  qf  the 
Parish  of  Iberia,  613. 

PRACTICE. 

1.  After  issue  ioined,  and  after  the  case  had  been  set  down  for  trial 
on  the  summary  docket,  and  on  the  day  fixed  for  trial,  the  court 
granted  a  special  jury  to  plaintiGrs,  and,  the  defendant  feeling  ag- 
grieved because  illegally  delayed  in  the  vindioatloQ  of  his  lE^^alrtght, 
took  a  bill  of  exceptions.  The  exception  was  well  taken.  At  that 
stage  of  the  case  the  supplemental  petition  of  plaintiflb  calling  for  a 
special  jury  should  not  have  been  entertained,  and  the  order  should 
not  have  been  granted. 

Stateof  Louisiana  ex  rel  Atlornej/  General  and  F.  M.  Dumas  vs. 
Thomas  Car^,  49. 

2.  It  has  been  decided  that  the  right  to  annul  a  judgment  is  not  re- 
stricted to  the  causes  specified  in  article  607  of  the  Code  of  Practice. 
But  to  entitle  one  to  such  relief  It  must  be  shown  that  it  would  be 
against  good  conscience  to  execute  the  judgment,  and  that  there 
has  been  no  laches  or  negligence  on  the  part  of  the  party  complain- 
ing. The  judgment  complained  of  is  one  of  nonsuit,  and  is  the  re- 
sult of  negligence  of  the  plaintlfC  It  was  his  duty  to  know  what 
was  being  done  in  his  case  in  the  court  In  which  ho  bad  instituted  it. 
Nor  does  the  evidence  show  that  there  vras  any  fraudulent  misrep- 
sentatlon  made  to  obtain  the  judgment. 

Frederick  B.  Brand  vs.  James  Stafford,  61. 

3.  After  a  cose  has  been  submitted  by  a  party  on  the  merits,  be  will  not 
be  permitted  to  file  a  motion  or  to  raise  new  Issues,  imleas  such  au> 
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thoilty  be  granted  or  reserved  to  him  at  tlie  time  he  sabmlts  the 
case. 
The  attempt  to  invalidate  the  title  of  plaintiff  to  the  property  de- 
scribed In  their  petition  Is  a  failure.  Bourgeote,  from  whom  they 
.  derive  their  title,  acquired  in  lUay,  1856,  a  good  one  from  £eee, 
which  was  duly  recorded,  and  the  pretended  sale  from  Kecs  to  Mee- 
gel  by  private  act  in  1863  was  a  nullity,  because  it  was  the  sale  of 
the  property  of  another. 

Joseph  0.  Toupe  el  al.  vs.  Edward  Meegel,  111. 
4.,  It  is  required  by  the  law  that  the  afflda^Ht  to  the  absence  of  the 
district  judge  be  made  by  plaintiff,  his  agent,  or  attorney.  Here  it 
was  made  by  the  pl^tifb'  attorney.  This  fuIODs  the  requirement 
of  the  law.  Alter  having  signed  the  petition  as  attorney,  it  was  not 
necessary  that  ho  should  reiterate  his  capacity  in  the  affidavit 
It  has  repeatedly  been  held  that,  as  r^ards  the  executory  process, 
tliis  court  will  not  loolc  beyond  the  authority  of  the  act  upon  wtdch 
the  fiat  Issued. 

Cottsolidaled  Association  of  the  Planters  of  Loiiidana  vs.  Em- 
Toanuel  CJiol,  120. 
-6.  The  only  question  in  this  case  is,  whether  or  not  the  plea  of  la  pen- 
dens should  be  maintained  in  an  executory  proceeding. 
Here  the  writ  in  the  first  suit  having  issued  for  too  much  was  returned 
into  court,  the  costs  were  all  paid,  and,  instead  of  ordering  an  alias 
writ  on  a  prayer  for  more  than  the  amount  really  due,  the  plaintiff 
filed  another  petition  and  prayer  for  the  correct  sum,  and  obt^ned 
a  new  order.  The  second  petition  was,  under  the  circumstances,  a 
virtual  abandonment  of  the  first,  or  merely  supplemental  thereto, 
changing  the  amount  claimed  on  the  same  not*.  It  is  certain  that 
the  plaintlfT  could  not  have  proceeded  on  both  orders  at  the  same 
time  to  sell  the  same  property  under  the  one  single  mortgage,  and 
the  defendant  has  no  ground  of  complaint  as  to  the  second  order. 
The  executory  proceeding  is  not  a  suit  in  the  ordinary  signification  of 
the  term,  hut  is  merely  the  aid  of  the  judicial  power  to  give  force 
and  effect  to  what  is  equivalent  to  a.  judgment  confessed ;  and  when 
there  are  actually  no  proceedings  pending  on  the  petition  filed  there 
can  be  seen  no  reason  why  another  demand  for  a  writ  may  not  be 
filed,  provided  the  defendant  is  not  injured  thereby,  and  in  this  case 
no'  injury  or  any  annoyance  could  result  to  the  defendant  by  the 
filing  of  the  second  petition  for  the  executory  process, 

Pierre  Eousseau  vs.  Estate  of  .Blaise  Bourgeois,  186. 
6.  When  the  case  was  called  for  trial,  the  delay  within  wldch  the  com- 
mission to  take  plaintiff's  testimony  was  to  be  returned  had  not  ex- 
pired. No  steps  were  taken  to  cause  the  time  granted  for  the  return 
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of  the  commisBlon  to  bo  curtailed.  No  oiler  was  made  to  admit  the 
facta  which  the  commiasion  was  obtained  to  establish.  The  jndge 
a  quo  erred  !□  not  oontinuiiig  the  case. 

JIf.  M.  Ma  QUIioun  vs.  Medmnica'  and  Tradera'  Bank,  260V 

7.  The  court  below  correctly  held  that  this  suit  was  virtually  a  pedtoiy 
action  brought  agaiust  Mrs.  Martha  A.  DavidBon,  the  lessee  of  Jos, 
Carroll,  and  that  the  executrix  of  said  Jos.  Carroll,  the  leesor,  had 
the  right  to  come  in  and  defend  the  suit 

It  was  the  duty  of  the  plaintifb  to  have  made  the  lessor  and  owner  of 
the  property  in  dispute  a  party  to  the  suit  Nothing  could  be  ac- 
complished without  it,  as  the  title  of  Itfrs.  Martha  A.  Davidson  was 
diveeted  by  the  sale  on  the  execution  of  Carroll,  Hoy  £  Co.,  and 
passed  to  Jos,  Carroll.  It  was  the  duty  of  Mrs,  Carroll,  the  execu- 
trix of  the  estate  of  ber  husband,  to  defend  the  suit  and  protect  her 
lessee,  Mrs,  Martha  A.  DaTidson,  from  execution. 

Fieasanl  H.  Davidatm  el  aL  va.  Martha  A.  Davidson,  269: 

8.  The  decision  of  this  court  in  the  case  of  Hennen  vs.  New  OrIean» 
and  Carrollton  Railroad  Company,  20  An.,  page  M4,  relied  iq)on  !n 
favor  o?  Qolding,  the  surety,  does  not  apply  to  the  proceedings  Iq 
this  suit  A  majority  of  this  court  think  that  the  authority  quoted 
reters  to  and  governs  proceedings  in  the  courts  of  this  city  alone, 
where  by  rules  of  court  notice  of  trial  is  required,  and  not  to  pro- 
ceedings in  the  courts  of  the  country  parishes,  where  notice  of  trial 
is  not  shown  to  be  necessary  by  any  rule  of  court, 

SDile  vs.  Floyd  and  Golding,  553. 

9.  The  evidence  shows  that  the  defendant  owns  property  in  this  State. 
Under  the  laws  and  the  jurisprudence  of  this  State  that  is  sufficient 
to  authorize  an  absentee  to  be  sued  therein. 

D.  B.  Penn  vs.  John  Svang,  Jr.,  B76.     ■ 

11.  Plaintiff,  having  elected  to  sue  on  a  contract  which  be  failed  to  es- 
tablish, can  not  recover  on  a  qttantum  meruit.  But  as  he  served  de- 
fendant in  the  capacity  of  an  overseer,  his  right  to  demand  the  value 
of  his  services  should  be  reserved  to  him. 

Edward  Prvvosl  vs.  H.  B.  Carlin,  595, 

12.  For  the  purposes  of  the  trial  on  defendant's  exception,  the  allega- 
tions of  Buckner,  the  plaintiff,  must  be  taken  as  true.  It  would 
then  appear  that  a  fictitious  claim  was  made,  to  defraud  Inma  fide 
creditors  of  their  mortgage  rights  upon  the  property  seized.  One 
having  a  real  right  upon  property  has  the  right  to  oppose  the  claims 
of  all  persons  who  as&ert  rights  against  the  property,  which,  if  nuus- 
tained,  would  defeat  his  cl^m.  The  judge  a  i)(u>  erred  in  maintain- 
ing the  exception  and  dismissing  the  suit. 

if.  5.  Buckner  vs.  M.  T.  Gordy,  Sheriff,  et  al.,  596. 
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18.  Tbe  plea  that  the  order  of  a^e  obtained  by  the  administrator  is  null, 
because,  it  the  estate  is  solvent,  notice  of  an  application  to  sell  must  be 
given  to  the  heirs,  and  reasonable  notice  must  be  given  to  the  inter- 
ested parties;  and,  if  inaolvent,  the  adminietrator,  being  the  trustee 
of  the  creditors,  his  first  duty  is  to  them,  and  all  proceedings  for  the 
sale  of  the  property  must  be  carried  on  contradictorily  with  them, 
is  not  well  founded. 
It  was  the  duty  of  the  administrator  to  have  the  property  sold  It  the 
estate  was  in  debt,  and  that  fact  is  shown  by  plaintiff,  who  claims  to 
be  a  creditor  thereof  for  a  loi^e  sum.  The  orders  of  sale  were  nec- 
-eesaiily  ex  parte  and  no  Injury  con  befall  the  plaintiff  in  conse- 
quence of  it  Ttiis  court  does  not  see  in  what  other  way  he  could 
be  paid. 

Terlrou  vs.  Cbmeau,  633. 

li.  The  trial  by  jury  In  the  case  was  properly  refused,  It  being  the  set- 
tled practice  of  the  court  below  to  refuse  application  for  a  jury  after 
the  case  has  been  once  fixed  and  continued  by  preference.  The  case 
having  been  set  down  for  trial,  the  application  (or  a  jury  wos  too 
late.  Wlteelegs  &  Fratt  v».  Mek,  73L 

15.  The  proceeding  is  irregular  and  inadmissible.  It  is  not  regular  to 
issue  an  ex  parte  order  in  favor  of  one  or  more  creditors,  without 
notice  or  proof,  for  the  shertfl  to  sell  property  under  administration 
to  pay  said  creditors.  Proceedings  should  t>e  taken  contradictorily 
with  the  administratrix,  to  have  property  sold  to  pay  all  the  debta 
of  the  succession. 

Succession  of  John  P.  Spears.     Application  to  seize  and  sell 
Property,  804. 

16.  The  only  judgment  which  cculd  have  been  rendered,  based  on  the 
failure  of  the  plaintiff  to  appear  and  prosecute  the  suit,  was  one  of 
nonsuit.  Under  the  recouventional  demand  for  damages,  the  de- 
fendants might  have  Insisted  upon  a  trial  of  the  cause,  notwith- 
standing the  absence  of  the  plalntitC  but  they  could  not  dismiss  the 
m^n  suit  and  try  the  recouventional  demand  afterward.  Besldee,  a 
jury  had  been  allowed  in  the  case,  and  no  trial  could  legally  have 
been  had  without  a  jury,  except  by  consent  of  parties. 

Warjield  va.  Hamlet,  Sheriff,  814. 

17.  This  suit  was  instituted  by  the  defendant  in  Injunotion  against  the 
securities  on  the  injunction  bond,  to  recover  damages  arising  out  of 
-the  alleged  improper  issuance  of  the  Injunction.  To  this  demand 
the  plea  of  res  judicata  is  opposed.  The  judge  a  quo  erred  in  sus- 
loinlng  It.  The  present  defendants  were  not  before  the  court,  when 
Saal  judgment  was  pronounced  in  the  case  wherein  the  injunction 
Issued,  and  nothing  was  decided  as  to  them. 
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Article  301  ot  the  Code  of  Fntctice  relative  to  injunctlona  applies  ooly 

to  InJuQctioDB  vbich  arrest  a  judgment 
Actiona  upon  bonds  are  not  prescribed  In  three  jrears. 

Z>.  B.  SIteppard  vs.  J.  H.  Sheene  et  ai.,  816. 

18.  Plaintiff  obtained  againat  defendant  judgments  which  becune  final. 
Defendant  provided  for  the  payment  thereof  by  levying  a  tai.  B'.it 
the  city  of&cera  refuse  to  collect  it.  Proceeding  by  motion,  plfdntitf 
obtained  an  order  upon  the  administrator  of  finances  to  collect  the 
same.  No  exception  was  taken  to  this  mode  of  proceeding.  The 
answer  sets  up  many  delenaes  which  might  have  been,  but  were  not, 
urged  to  the  original  suits.  They  can  not  be  considered  now,  be- 
cause the  judgments  have  become  final  PlaintilTs  action  is  jnsti- 
fled  by  article  2460  of  the  Revised  Statutes. 

Jones  vs.  City  of  Shreveporl,  835. 

19.  The  petition  allies  that  the  plaintiff^  resided  in  the  city  of  New 
Orleans,  without  saying  In  the  State  of  Louisiana.  If  the  judge  a 
quo  erred,  it  was  in  sustaluing  the  exception  on  this  point.  The 
amendment  was  properly  allowed  instanter  and  without  service. 
Courts  will  not  exact  the  performance  of  vain  things.  The  service 
of  the  amended  petition  would  have  been  a  useless  formality. 

John  Chaffe,  Brother  &  Son  vs.  Thornton,  £dwards  &  Bobinson,- 
837. 

20.  Defendants  have  objected  to  the  filing  of  plaintlffe'  amended  peti- 
tion oo  the  ground  that  it  came  too  late  and  it  altered  the  substaooe 
of  the  demand.  The  objection  is  not  well  founded.  The  amend- 
ment was  made  before  the  trial,  and  it  does  not  appear  to  be  such 
a  change  in  the  character  of  the  demand  as  is  contemplated  by  the 
Code. 

Unless  the  plaintifb  were  notified  of  the  proceedings  in  bankruptcy, 
they  wera  not  parties  to  them  and  were  not  bound  thereby.  The 
only  thing  which  has  the  appearance  of  notice  Is  the  sofaedule  and 
publication  which  are  filed  by  the  bankrupt.  But  this  Is  not  suffi- 
cient.  The  parties  in  Interest  must  be  notified,  and  of  this  fact 
there  is  no  evidence  in  the  record. 

J.  B.  HckeU  et  al  vs.  J.  A.  Haynes  et  al.  844. 
22.  After  hearing  the  parties  the  court  below  rendered  final  judgment 
rendering  peremptory  the  mandamus  permitting  relator  to  examine 
the  books,  papers,  and  afb^rs  of  the  bank,  but  giving  no  permissIoQ 
for  the  appointment  of  experts  to  aid  him.  Subsequently  the  court 
made  an  ex  parte  order  appointing  two  experts  to  aid  relator. 

The  court  a  qua  erred  in  granting  thia  supplemental  order.  It  was  not 
at  the  time  in  the  power  of  the  court  to  re-open  the  case  and  m^e 
this  order.    The  judgment  had  been  signed  ten  days  previously. 
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disposing  finallj  o(  the  mandamus  case,  and  there  was  no  suit 
pending  in  which  the  order  in  question  could  be  granted. 

Stale  ex  rel.  F.  C.  Mdhaii  vs.  Aaxmivwdatwn  BaTtk  of  Louisiana^ 
«74. 
23.  It  is  not  necessary  that  the  parish  judge,  acting  in  the  absence  of 
the  district  judge,  should  have  caused  to  be  taken  a  rule  to  show 
cause  before  issuing  the  lujuncdon  prayed  for.  There  Is  nothing  in 
the  law  upon  this  subject  which  requires  the  judge  to  do  this.  The 
amount  of  the  bond  to  be  given  is  such  as  the  court  may  determine. 
This  Is  a  matter  o(  discretion  with  the  judge,  which  this  court  is  not 
to  Interfere  with. 

Stale  ex  rel.  John  A.  Dardenne  vs.  Judge  of  Ike  Mfth  Jitdicial 
District  Court.  Farisk  of  Iberville.  889, 
See  Sales,  No.  1 — Succession  of  Haggerly,  87. 
Seb  Citation,  No.  l—Anne  Castell  vs.  T)iomas  Caslelt,  91. 
See  Codbts.  No.  1— Sta(e  vs.  miliame,  310. 
See  Sheriff,  No.  l^Boos  tfc  Co.  vs.  Merchants'  MiUual  Insurance 

Company,  319. 
See  Juries,  No.  2 — Widow  Cormier  vs.  Soye  el  at,  543. 
See  Sales,  No.  10— Aymar  vs.  Delmas  &  HaUey,  582. 
ScE  JuKiBDicnoN,  No.  17 — Mossy  vs.  Oordy,  Sheriff,  585. 
See  Suocebsioh,  No.  15 — Cavaroc  et  ai  vs.  Fournet,  Administrator, 

587. 
See  Shbbift,  No.  2 — Buukner  vs.  Ch^du,  619. 
See  Succession,  No.  ll~Durand  vs.  Delalumseaye,  622. 
See  Fabtnebship,  No.  3 — Ouilbeau  vs.  Melan^on,  627. 
See  Appeal,  No.  Ul—Laiuirgue  vs.  Waggam^n,  Slieriff,  904. 

PRESCBIPTION. 

1.  The  plea  of  prescription  of  one,  two,  and  three  years  is  not  applica- 
ble to  the  account  sued  upon,  which  is  for  the  reimburaement  of  out- 
lay, moneys  advanced,  provisions  furnished,  etc.,  for  the  use  and 
bene&t  of  the  defendant  by  the  plaintiff  as  negoliorum  gestor,  and 
which  can  be  prescribed  only  by  the  term  of  ten  years, 

Charles  F.  Oaud^  vs.  Fran^t  Gaudi,  181. 

2.  Upon  ite  face,  the  obUgatlon  which  is  the  foundation  of  the  note  on 
which  the  estate  of  Jahez  Tanner  is  sued  was  prescribed  when  the 
note  was  executed.  It  purports  to  have  been  done  for  work  done 
and  money  advanced.  That  portion  of  the  alleged  debt  which  was 
for  work  done,  if  plaintiff  was  a  laborer,  was  prescribed  by  one  year. 
If  an  overseer,  his  claim  was  barred  by  three  years.  That  portion 
of  It  which  was  for  money  advanced  was  also  barred  by  three  years. 
If  the  note  was  given  as  alleged,  in  renewal  of  another  note,  which 
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could  not  be  paid,  and  whicli  represented  a  lar^  eum  of  mooey  due 
to  plaintiff  thie  second  note  which  is  the  note  sued  on,  is  dated  Ftit- 
ruary  11, 1867,  and  this  suit  was  Instituted  on  the  twelfth  of  Novem- 
ber, 1874.  Again,  prescription  has  run,  and  Is  not  interrupted  by 
payments  said  to  have  been  made  at  different  times  down  to  the  first 
of  January,  1872;  these  alleged  payments  appear  by  indoisemeota 
on  the  l>ack  of  the  note.  But  they  are  not  signed  by  any  one.  The 
judge  a  quo  erred  In  permitting  parol  evidence  to  prove  their  verity. 
It  Is  contended  that  a  clause  In  a  lease  offered  in  evidence  is  a  wiittoi 
acknowledgment  ol  the  debt  eued  upon,  which  takes  it  out  of  pre- 
scription. But  the  lease  having  been  entered  into  on  the  thirty-flrst 
of  ^December,  1868,  more  than  five  years  had  elapsed  before  the  In- 
stitution of  thte  suit.  Prescription,  therefore,  had  again  been  ac- 
quired. 

E.  C.  Brierly  vs.  JT.  H.  Johns  and  Sidney  Tanner,  Adminislraiore 
of  tlie  Eatai^  of  Jabez  Tanner,  245. 

3.  The  plea  of  prescription  can  not  avail  In  this  case.  It  appears  that 
the  husband  of  defendant,  who  was  the  agent  of  his  wife,  acknowl- 
edged the  claim  by  paying  a  small  portion  thereof  before  preeciip- 
tlon  had  accrued. 

L.  B.  Clarkson  vs.  Mrs.  Marcilla  P.  WHUams,  247. 

4.  The  plaintiff  In  execution,  which  Is  enjoined  by  Mtb.  Bourlon,  at- 
tacks on  several  grounds  the  validity  of  the  judgment  of  separation 
between  her  and  her  husband.  The  record  shows  that  more  than 
one  year  elapsed  between  the  dates  of  either  the  judgments  of  the 
seizing  creditor,  or  of  the  wife  for  separation,  and  the  date  of  this 
proceeding  or  the  date  of  the  seizure  enjoined.  The  pica  of  prescrip- 
tion of  one  year  filed  in  this  court  must  prevalL 

Mrs.  E.  Bourlon,  IR/e  of  R.  Verges,  vs.  E.  Waggaman,  Sheriff, 
et  al,  481. 
'6.  The  Judgment  sought  to  l>e  annulled  was  rendered  in  1873.    This 
action  to  annul  was  brought  In '1875.    The  time  in  which  It  could 
have  been  attacked  bad  passed. 

James  S.  Bobichaut}.,  President  Police  Jury,  vs.  Thos.  W.  Seison 
et  al,  678. 

6.  This  is  a  petitory  action.  Prescription  Is  pleaded.  Under  the  facte 
of  the  case,  the  titles  by  which  defendant  holds  are  sufficient  at 
least  to  sustain  the  prescription  of  ten  years,  and  defendant  has 
shown  possession  In  herself  and  her  authors  for  about  thirty  years. 

Sophia  Martitt,  Executrix,  et  ot,  Heirs,  vs.  Prances  E.  Brasliear 
and  Husband,  561. 

7.  In  support  of  his  plea  of  prescription  defendant  alienee  that  the 
payments  shown  to  have  been  made  were  In  Confederate  money, 
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and  therefore  no  payments.  But  any  payment,  no  matter  In  what 
currency.  Is  an  acknowledgment  ot  the  debt,  and  therefore  Inter- 
rupts prescription, 

Laslle  Dupre.  vs.  JHchard  H.  Iiumpkin  et  al,  584. 

8.  The  prescription  of  three  yeare  is  pleaded  by  detendant  agaioet  the 
claims  on  which  this  suit  is  based.  The  plaintiff  contends  that  the 
Instruments  on  which  she  sues  are  either  promissory  notes  and 
prescribed  in  flve  years  or  acknowledgments  of  debt  and  barred 
only  by  the  prescription  of  ten  years.  This  is  correct,  and  the  evi- 
dence is  that  both  were  signed  on  the  same  day,  November  17, 1868. 
This  suit  was  Instituted  in  April,  1871,  which  takes  both  out  of  the 
prescription  sustained  by  the  judge  a  quo  who  decided  that  said  in- 
struments were  receipts  lor  money  loaned. 

Eliia  Baylies  vs.  Tarmesia  Nash,  Administralrij;,  590. 

9.  This  suit  Is  to  collect  the  balance  of  an  account  rendered.  The  de- 
fense is  a  general  denial  and  the  prescription  of  three  years.  The 
accounts  were  rendered  and  sent  to  the  defendant  when  the  supplies, 
^tc.,  were  furnished,  regularly  and  in  the  usual  way,  and  the  aooount 
sued  upon  was  sent  by  the  regular  vehicles  of  communication.  The 
presumption  Is  that  they  were  received  by  the  defendant  No  evi- 
dence was  introduced  to  rebut  this  presumption. 

A  written  acknowledgment  is  not  necessary  to  constitute  an  account 
stated.  An  account  rendered,  unless  objected  to  within  a  reason- 
able time,  is  an  account  closed,  compte  arrete,  from  its  presumed  ap- 
proval. What  Is  a  reasonable  time  will  depend  upon  the  relations 
ot  the  parties  and  the  usual  course  of  their  business.  An  account 
closed,  un  compte  arrete,  la  prescriptible  only  by  the  lapse  of  ten 
years,  and  the  onun  was  on  the  defendant  to  show  that  any  portion 
of  it  was  not  due,  which  has  not  been  done. 

Barby  £  Trenioidet  el  al.  vs.  Widow  CJiarles  Lastrapes,  605, 
10,  The  mortgage  debt,  the  payment  of  which  was  extended  from  1861 
to  the  first  of  March,  1662,  became  exigible  at  that  epoch.  The 
conditions  of  that  extension  were  the  payment  of  certain  interest 
and  of  all  iawyers's  fees  and  other  necessary  expenses  that  might 
accrue  In  the  event  of  the  plaintiffs  having  to  resort  to  compulsory 
means  to  enforce  payment  of  bis  mortgage  debt  Payment  not 
being  made  in  March,  1862,  the  plaiutift  could  have  proceeded  on 
his  mortgage  note  and  also  upon  his  claim  of  six  hundred  dollars 
paid  by  him  for  attorney's  fees  and  costs.  Prescription  therefore 
began  to  run  upon  the  six -hundred -dollar  claim  from  the  first  of 
March,  1862.  The  plalntitT  Instituted  this  suit  on  this  claim  in  May, 
1873— more  than  ten  years  having  Intervened  between  the  time  when 


1122  INDEX. 


PRESCKOnON— CoDttoaed. 

he  might  havo  brought  this  action  and  the  date  at  which  he  did 
bring  it.    The  demand  Is  barred. 

Sltuin  Allen  vs.  Stitdbeth  MeWatera,  Wife,  el  aL,  609. 

11.  The  note  sued  on  matured  on  the  first  of  March,  1860.  The  proceed- 
ings of  the  meeting  o(  creditors,  ol  whom  plaintiff  was  one,  were 
homologated  oa  the  eleventh  of  June,  I86I,  and  this  suit  was 
brought  on  the  eighteenth  of  October,  1873. 

Whether  the  list  of  creditors  flied  is  regarded  as  an  acknowledgment 
ol  the  debt,  or  the  homologation  of  the  proceedings  of  the  creditors 
as  a  Judgment  on  the  debt  (which,  however,  this  court  does  not),  the 
plaintifTs  claim  would  be  prescribed,  as  more  than  ten  years  have 
elapsed  between  the  date  ot  the  judgment  of  homologation  and  the 
day  on  which  the  suit  was  instituted. 

Frescription  against  a  judgment  can  not  be  interrupted  except  by  a 
suit  to  revive.  In  1870  the  prescription  in  this  case  had  run  since 
the  date  of  the  filing  ol  the  list  of  creditors,  and  an  administrator 
can  not  create  a  debt  by  acknowledging  a  prescribed  claim. 

Prescription  runs  against  all  persons  unless  they  are  Included  in  some 
exception  established  by  law,  and  there  is  no  exception  in  tavbr  of 
creditors  of  a  succession,  whether  solvent  or  not. 

Smith  vs.  Anna  A.  Faffrey,  615, 

12.  This  suit  Is  brought  upon  an  account  based  upon  the  payment  of 
two  drafts  and  the  oommlBsions  for  accepting  the  same;  one  ol  the 
drafts  due  on  the  eighth  ot  January,  1861,  the  other,  December, 
1860.  The  defense  la  the  prescription  of  three  and  Ave  years.  The 
drawer  resided  in  the  State  of  Mississippi,  and  the  plalntlfb  redded 
In  New  Orleans. 

On  the  first  of  May,  1862,  the  authority  of  the  United  States  was  re- 
established over  the  city  ot  Now  Orleans.  The  State  of  Mississippi 
continued  within  the  Confederate  lines  until  the  dose  of  the  dvQ 
war,  and  during  that  time  no  suits  between  said  parties  could  have 
been  instituted. 

The  Supreme  Court  of  the  United  States  has  decided  that  this  war 
commenced  on  the  nineteenth  of  April,  1861,  and  terminated  on  the 
second  of  April,  1866;  so  that  neither  the  prescription  of  three  years, 
noF  ot  five  years,  had  accrued  in  March,  1867,  when  this  suit  was 
filed, 

Aby  £  Catehinge  vs.  Brigham,  840. 

13.  The  plea  of  prescription  of  five  years  is  not  tenable.  The  notes 
were  all  dated  January  14, 1867,  and  payable  in  one,  two,  and  three 
years  from  date.  Judgment  was  obtained  on  the  first  note  on  tih& 
twenty-seventh  of  March,  1868,  and  this  suit  was  instituted  and 
service  was  made,  on  the  ninth  of  January,  1874,    The  two  other 
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notes  were  due  on  the  lourteenth  ol  January,  1869,  and  Tourteenth 
ol  January,  1870.  As  aerrice  ol  this  petition  was  made  on  the  ninth 
of  January,  1874,  it  follows  that  the  suit  was  instituted  and  the  de- 
fendants cited  before  the  expiration  of  five  years  after  they  fell  due. 
The  prescription  of  two  years,  relied  upon  by  defendants,  refers  to 
actions  In  bankruptcy  as  to  matters  between  those  who  were  parties 
to  those  proceedings.  Fluintlfb  not  haviog  been  made  parties  to 
the  bankrupt  proceedings  referred  to  la  this  case,  It  follows  that  they 
are  not  governed  by  the  law  which  defendants  Invoke,  and,  as  aaid 
plaintiffs  were  not  before  the  bankrupt  court,  they  are  not  bound 
by  its  decree. 

J.  S.  nckett  et  al  va.  J.  A.  ^lynea  et  al,  SU. 

Ske  CoNSTiTDTiON,  No.  i—dlhens'  Bankvs.  Widow  St.  Bomes,  125. 

See  MoRTOAaE,  No.  7 — M.  E.  Burke  vs.  Miltenberger,  437. 

See  CRDfiNAL  Law,  No.  21 — State  vs.  Bennison,  450. 

See  Tutrix,  No.  2—llouth  vs.  dUzerts'  Bank,  569. 

See  Sales,  No.  11 — Oonsolin  vs.  Adams  i&  Co.,  598. 

See  Judgment  No.  S—St.  Germain  tfc  ifaraiat  vs.Landry  a)ul  Wife, 

652. 
See  Moktoaoe,  No.  9—McJ)amel  va.  iMlanne,  661, 
See  EETCKNiNa  Board,  No.  1— State  ex  rel  Moncure  vs.  Dubticlet, 

69a 

See  SnocEssioM,  No.  H— Leonard  v».  SmUh,  810. 
See  Peactice,  No.  nSheppard  vs.  Sheene,  816. 

PBTVILEGR 
1.  The  property  seized  In  this  ease  is  shown  to  belong  to  the  Interven- 
ers, Cavaroc  &  Son,  and  is  exempt  from  the  lessor's  privilege  un- 
der article  2708,  Bevised  Civil  Code. 
The  contract  between  the  intervenors  and  defendants  and  the  evidence 
In  the  record  show  this  property  to  be  of  the  kind  designated  In 
said  article  2708 — merchandise  sent  to  the  establishment  of  defend- 
ants to  be  "  made  up  "  or  manufactured  for  intervenors,  and  which 
was  actually  manufactured  and  to  be  sold  for  thef  r  account  either  by 
tbemselTes  or  defendants.  By  a  special  stipulation  in  the  contract 
it  was  to  be  exempt  from  storage;  while  It  Is  shown  that  intervenors 
are  not,  in  any  contingency,  Indebted  to  defendants  under  their  con- 
tract 
Under  such  drcumstances,  the  property  of  the  intervenors,  which  has 
be«n  sold  by  consent,  can  not  be  held  liable  to  the  privil^e  existing 
against  defendants  In  favor  of  their  lessor,  the  plaintiK 

John  Coleman  vs.  Fairbanks  &  Oilman,  C.  Caoaroc  &  Son,  Inter- 
venors, 93. 
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2.  In  thla  suit  in  injunction  there  is  no  evidence  tliatFeterman  recorded 
his  claim  as  builder  and  mecbanic,  and  if  ttie  Judgment  vbich  he  ob- 
tained in  February,  1866,  upon  being  recorded,  operated  as  a  privi- 
lege on'the  house  seized,  it  was  lost  by  permltUng  said  house  to  be 
sold  without  a  separate  appraisement  No  claim  Is  urged  by  virtue 
of  a  judicial  mortgage  on  the  whole  property  resulting  from  record- 
ing Feterman's  Judgment,  the  execution  being  directed  against  ihe 
building  only. 

The  defendant  seems  to  rely  on  the  acknowledgment  of  the  claim  by 
Hoy  and  hie  partial  payment  of  the  Judgment  as  suffldent  to  pre- 
serve defendant's  rights  and  make  the  dwelling  reepoDsibl&  This 
may  be  good  oause  to  defeat  Hoy's  demand  for  reclamation,  but  will 
not  fix  a  privilege  on  the  property.  Prlvil^es  are  created  by  law, 
and  do  not  arise  from  agreement  or  aoknowledgment  of  parties. 
Joseph  Hoy,  Tutor,  and  Norton,  and  TPiil  Steven,  Assifpiees,  V8.  ,T. 
J.  Felerman  and  Sheriff,  289. 

3.  The  law  declares  that  the  act  or  other  evidenoe  of  debt  must  be  re- 
corded on  the  day  that  the  contract  was  entered  Into  in  order  to  give 
such  privilege  a  preference  over  creditors  who  have  acquired  a  mort- 
gage. The  impossibility,  as  alleged,  of  i-^istering  the  particular 
contract  in  this  cose  can  not  vary  the  law  or  Its  interpretation  as 
fixed  by  the  established  Jurisprudence  of  the  State. 

Executors  of  John  Bird  vs.  Angelina  A.  LobdeU.    Ocean  Saw  MIS, 
Third  Opponent,  305. 
i.  The  only  question  to  be  decided  In  this  case  Is,  whether  the  privilege 
and  mortgage  given  by  the  act  entiUed  "an  act  to  provide  for  levee- 
ing, draining,  and  reclaiming  swamp  lands  in  certain  portions  of 
New  Orleans,"  etc.,  adopted  in  1858,  is  superior  to  the  rights  of  the 
State  and  municipal  corporation  on  a  certain  piece  of  property 
bought  by  plaintiff  in  rule.    The  question  must  be  answered  nega- 
tively. 
The  charter  of  the  city  adopted  in  1870  dedarea  the  privilege  in  favor 
of  the  city  for  Its  taxes  sliall  exist  "until  fully  paid,  and  shall  be  paid 
in  preterenoe  to  all  mortgages  and  IncunLbrances  other  than  taxes 
due  to  the  State."    The  same  rank  is  glv«i  to  dty  taxes  In  the  act  of 
1872,  section  eleven,  page  126. 

In  the  Matter  of  the  Drainage  Commiesionerg  of  the  First  Drain- 
age Dintricl  praying  for  the  Homologation  of  the  Asaeaament 
BoU.     On,  Bide  to  erase  Mortgages  and  Privileges  for  Taxes, 

6ia 

f>.  This  suit  turns  on  a  conflict  between  a  privil^e  and  a  mortgage.  The 
vrritten  contract  from  which  a  builder's  privilege  te  claimed  by  John- 
son, and  which  was  signed  on  the  twenty -sixth  of  jTanuary,  1871,  was 
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recorded  on  the  thirtietli  of  May,  1875.  The  conflicting  mortgage, 
graDtM  to  one  William  Henry,  was  dated  the  thirtieth  of  August, 
1876,  and  recorded  on  the  next  day,  the  thirty-flrat  of  August,  1876. 

On  the  thirtieth  of  August,  1875,  Johnson,  the  builder,  whose  original 
contract  for  building  a  certun  railroad  had  been  recorded  as  afore-* 
said  on  the  tbirtaeth  of  May,  1876,  made  out  a  written  statement,  to 
the  truth  and  correctness  of  which  he  made  affidavit.  In  thle  written 
act  he  sets  up  a  cli^m  agt^nst  the  r^road  compoDy  for  extra  work 
on  their  road,  not  stipulated  for  in  the  original  contract,  and  for 
damages,  etc.,  for  which  privilege  is  cUdmed.  This  swom  statement 
was  recorded  on  the  thirty-flrst  of  August,  1875. 

The  relator  can  not  cl^m  that,  because  the  builder's  privilege  resnlt^g 
from  the  recording  of  the  contract  on  the  thirtieth  of  May,  1875,  was 
not  recorded  on  the  same  day  it  was  executed,  it  la  therefore  null  and 
does  not  take  precedence  of  his  mortgage,  which  was  not  recorded 
tor  three  months  afterward. 

But  the  written  statement  of  Johnson,  the  buUder,  made  under  oath 
and  recorded  on  the  same  day  the  relator's  mortgage  was  recorded, 
■jtands  on  a  different  footing.  In  the  first  place,  it  is  not  a  detailed 
statement  of  the  amount  due  as  contemplated  and  required  by  arti- 
cle 3272  of  the  Civil  Code.  In  the  next  place,  the  recordation  of  It, 
although  made  on  the  same  day  the  mortgage  was  recorded,  has  no 
effect  against  the  rank  of  the  mortgage,  for  the  reason  that  the  in- 
Btrument  or  statement  from  which  It  is  claimed  the  privilege  arises 
was  executed  the  day  before  it  was  recorded,  whereas  article  3274  of 
the  Civil  Code  declares  that  a  privilege  "shall  confer  no  preference 
on  the  creditor  who  holds  it  over  creditors  who  have  acquired  a 
mortgage,  unless  the  act  or  evidence  of  the  debt  is  recorded  on  the 
day  the  contract  was  entered  into." 

Slate  ex  rel.  Charles  Prager  vs.  Eecorder  of  Mortgages  and  Sam- 
uel Johnson,  534. 

7,  The  plaintiff  was  a  farmer,  having  a  wife  and  children,  and  the  com 
and  fodder  seized  were  necessary  for  the  current  year.  Because  he 
could  not  go  on  farming  on  his  own  responsibility  during  the  year 
following  the  seizure,  in  conaequence  of  said  seizure,  is  not  a  reason 
why  he  should  be  regarded  as  not  a  farmer.  He  was  a  farmer  In 
1874,  and  made  the  com  and  fodder  seized  in  the  fall  of  that  year, 
and  his  occupation  at  the  time  of  the  seizure  is  the  test  to  determine 
it  he  be  entitled  to  the  exemption.  Bay  va.  Hayes,  641. 

8.  After  a  careful  examination  of  article  644,  C.  P.,  and  article  1992,  R. 
C,  C,  it  is  Impossible  to  conclude  that  exemption  from  seizure  of 
certain  objects  or  tools  for  the  exercise  of  a  trade  or  profession  can 
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be  made  to  apply  to  the  midtlfarlous  machlDery  and  implemente 
oonatituting  an  extensive  factory  and  requiring  the  att«Ddasce  and 
skill  of  a  lai^e  number  of  operatives,  such  as  the  establishment 
of  the  defendants  seems  to  be  from  the  number  and  character  of  the 
articles  in  the  list  on  record.  To  apply  this  provision  of  the  law  to 
this  case  vould  neutralize  or  paralyze  article  3183,  R  C.  C,  which 
declares  that  "  the  property  of  the  debtor  is  the  common  pledge  of 
his  creditors,"  and  would  make  his  property  subject  to  the  payment 
of  his  debts  esceptional.  Exemption  laws  should  not  be  extended 
beyond  thefr  clear  intendment ;  such  laws,  being  exceptional,  should 
be  strictly  construed. 

Boston  BelUng  Company  V3.  Ivens  dt  Co.,  695. 
9.  The  exception  to  the  action  of  the  intervenors  was  correctly  sus- 
tained.   The  property  had,  through  their  instrumentality,  been' re- 
leased from  seizure  and  removed  from  the  jurisdiction  of  the  court, 
and  hence  the  privilege  asserted  by  them,  it  it  existed,  could  not  be 
enforced. 
Wallaee  £  Co.  vs.  Thomas  IL  Bumliam.    John  Cliaffe  £  Som  et  al^ 
Intervenors,  792. 

10.  The  main  question  in  this  case  ia,  whether  the  creditor  can  be  allowed 
to  sever  from  the  lands  the  mills  thereon  existing,  In  order  to  seize 
and  sell  them.  The  answer  must  be  in  the  negative.  The  mills  and 
machinery  are  attached  to  the  realty.  It  is  proved  that  the  boiler  is 
Incased  in  rock  and  mortar,  having  its  foundation  in  the  soiL 

Eliza  Tigon  V3.  E.  L.  TaniehUl,  Sheriff,  et  aL  793. 

11.  The  plea  that  the  subject  of  this  controversy  was  a  Confederate 
money  transaction,  which  was  therefore  void,  can  not  be  maintained. 
Confederate  notes  were  not  the  consideration  of  the  obligation.  The 
consideration  was  land. 

Defendant  had  the  privilege  of  paying  in  Confederate  money"  so  long 
as  there  was  any  Confederate  currency  to  pay  wlthl  But  that  privi- 
l€^e  he  lost  by  not  taking  advantage  of  It  when  It  was  in  his  power 

H.  M.  Uyams  vs.  M.  Boer,  801. 

See  Pabthekship,  So.  1 — TliMol  vs.  Michel,  107. 

See  Sales,  No.  9~MiHa  vs.  Waggaman,  Sheriff,  et  al,  561. 

See  Notation,  No.  i—Fhi/er  ra.  Maxwell,  862. 

PROMISSORY  NOTES. 

See  Bills  and  Pkomibsobt  Notes. 
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PROTEST  AND  NOTICE. 
1.  The  defendants  received  the  draft  sent  to  them  for  collection,  ac- 
cepted the  agency,  but  failed  to  have  protest  made  and  notice  given 
as  It  was  their  duty  to  do.  It  is  shown  that  at  the  time  the  draft 
was  presented,  the  drawees  Iiad  funds  of  the  drawer  In  their  hands, 
and  that  the  next  day  they  received  from  him  a  shipment  of  cotton. 
It  was  the  duty  of  defendants,  as  the  agents  of  plaintiff,  to  have 
promptly  acted  in  causing  protests  to  be^made  and  notices  given, 
especially  to  the  drawer  of  the  draft.  In  order  to  hold  him,  but  by 
their  lachea  the  plaiatitCB  iiave  lost  their  recourse  against  him  upon 
the  draft 

John  G.  Keely  &  Co.  vs.  T.  L.  Airey  £  Co.,  123. 

RES  JUDICATA. 

1.  The  accounts  of  the  curator  of  the  interdicted,  which  were  filed  and 
homologated  previous  to  the  filing  of  the  last  tableau,  are,  accord- 
ing to  the  provisions  of  the  Civil  Code,  prima /dde  correct,  but  they 
do  not  form  ree  judicata. 

The  accounts  are  presumed  to  be  correct,  unless  the  contrary  be 
shown,  but  this  may  be  shown  on  opposition  to  the  final  account  by 
the  accounts  themselves  or  by  other  testimony,  and  if  these  ac- 
counts disclose  charges  which  are  evidently  illegal  or  exa^erated, 
this  court  can  notice  the  fact  and  correct  them. 

CuralorsMp  of  Sarah  J.  Seecroft,  Interdicted.      Opposition  to 
Final  Account  of  the  Curator,  824. 

2.  The  main  question  in  this  instance  is  the  one  o(  res  judicata. 

In  the  case  of  Feitel  vs.  Verneuil  it  was  decided,  not  only  that  the 
judgment  should  be  revived,  but  that  C.  Verneuil,  upon  whom  cita- 
tion was  served  in  the  revival  proceedings  and  who  is  the  plaintiff 
in  the  present  case,  was  the  identical  person  against  whom  Judg- 
ment was  rendered.  This  question  was  litigated  at  the  instance  of 
Verneuil  himselt  It  was  solemnly  decided  against  his  pi^tenslons, 
and  he  took  no  appeal  With  what  color  of  reason  then  can  he 
present  himself  to  the  same  court  a  few  weeks  later  and  ask  that 
precisely  the  same  question  should  be  again  litigated  between  the 
same  parties  through  an  application  for  an  injuuction  against  a  writ 
of  seizure  issued  ag^nst  him  ?  This  court  is  l)ound  to  assume  that 
the  first  dedsion  was  right.  Bea  judicata  pro  veritate  acdpitur. 
Chiri  YemeuU  vs.  W.  F.  Harper,  Sheriff,  <"td  C.  Feitel,  893, 
See  CoMMumrv,  No.  2 — Paul  vs.  Hosg,  852. 

RETURNING  BOABD. 
1.  The  contesting  of  an  election  must  necessarily  be  conducted  in  con- 
formity with  some  law  authorizing  it    It  the  relatdr  in  this  case 
proceeds  under  the  act  of  1855  this  court  thinks  that  its  provisions 
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do  not  apply  to  sajd  case.  By  that  act  provision  is  made  for  con-- 
testatioDS  of  elections  held  tor  parish  and  ward  ofBcers  only,  and 
summary  proceedings  are  required.  This  is  the  only  law  found  in 
our  statutes  that  authorizes  courts  to  go  into  the  business  of  in- 
quiring into  and  determining  the  qualifications  of  voters,  the  cor- 
rection of  poll-books,  etc,  and  this  law  applies  specially  to  tbe 
election  ot  parish  and  ward  officers. 

If  this  act  of  1855  applies  to  the  case  at  bar,  which  Is  not  admitted, 
all  its  provisions  would  apply.  Then  the  prescription  of  ten  days  ■ 
would  be  fatal  to  the  relatore'e  case,  for  this  suit  was  not  brought 
except  after  the  lapse  of  more  than  six  months  from  the  time  the  ■ 
election  was  held.  Besides,  from  the  judgment  rendered  against  ■ 
the  relator  in  the  lower  court  relator  could  not  have  appealed. 

If  the  relator  claims  that  the  act  of  December  18,  1B72,  establishing 
the  Superior  District  Court  of  New  Orieaus,  gives  that  tribunal  juris- 
diction to  try  a  contested  election  for  any  State  ofBce,  then,  if  that 
statute  does  not  prescribe  other  terms  of  prescription  of  actions  to 
contest  elections  and  prescribe  other  formalities  of  proceeding  in 
contested  cases,  the  rales  of  conducting  such  cases  and  the  terms  of 
prescription  defined  in  the  Bevised  Statutes,  articles  1418, 1419,  and 
1421  would  apply  and  prove  equally  fatal  to  the  relator's  case. 

The  functions  of  the  Returning  Board, so  far  as  relates  to  the  elections 
of  November,  1874,  ceased  when  the  board  completed  the  investiga- 
tion of  tbe  election  returns  from  the  various  parishes  of  the  State 
and  made  their  official  report  of  the  results.  They  were  then  with- 
out power  to  take  any  further  action  on  the  subject.  It  is  not  in  the 
power  of  a  court  by  mandamus  to  require  the  individuals  who  com- 
posed that  board  to  re-assembic  and  act  in  the  capacity  of  a  return- 
ing board.  Under  no  circumstances  could  a  maudamus  issue  re-  - 
quiring  a  returning  board  to  do  more  than  perform  its  duties,  If  it 
refused  to  perform  them.  A  court  is  wholly  without  power  to  deter- 
mine how  these  duUes  shall  be  performed.  The  mandamus,  for  these 
reasons,  was  properly  rejected. 

Ono  purpose  in  organizing  the  Superior  DistrictCourt  was  to  have  the 
vexed  questions  of  intrusion  into  office,  so  frequently  arising  under 
peculiar  poUtical  circumstances,  an  to  who  held  the  proper  commis- 
sion or  authority  from  conflicting  sources,  promptly  disposed  of,  and 
to  that  end  the  Superior  District  Court  was  authorized  to  entertain 
all  proceedings  and  to  try  all  cases  or  actions  in  which  the  right  to 
any  office— State,  parish,  or  munidpal,  is  in  any  way  involved. 

The  act  creating  the  Returning  Board  provides  that  the  returns  of 
elections  thus  made  and  promulgated  shall  be  prima  fade  evidence 
in  all  courts  of  justice  and  before  all  civil.  offlc«^  until  set  aside  - 
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after  a  conteat  according  to  law.  The  contest  then  which  Involves 
the  rebuttal  ol  the  priitia  fade  evidence  of  the  correctness  ot  the 
returns  of  the  Returning  Board  and  the  re-opening  of  the  investiga- 
tion of  the  election  returns  in  order  to  determine  which  of  two  op- 
posing candidates  ie  entitled  to  a  given  ofHce,  is  a  contest  to  be  made 
according  to  law.  If  the  law-maker  has  omitted  to  enact  the  law 
under  which  proceedings  in  such  cases  are  to  be  conducted,  it  Is  a 
Cflfiiis  omissus  which  the  courts  can  not  supply. 
Article  ton  of  the  constitution  of  the  State,  involted  by  the  plaintiff  is 
not  available.  In  dvil  governments,  rights  are  enforced  by  rules 
and  methods  having  the  authority  ot  law,  and  they  can  be  legally ' 
enforced  in  no  other  way.  The  high  behests  of  the  organic  law  are 
not  always  self- enforcing;  the  manner  in  which  its  commands  are  to 
be  obeyed  is  often  left  to  be  provided  by  the  legislative  branch  of 
the  government.  To  this  branch  ot  the  State  government  the  or- 
ganic law  delegates  the  power  to  provide  rules  and  principles  by 
which  its  provisions  are  to  be  made  practically  useful,  and  especially 
so  when  the  organic  law  is  silent  on  the  subject.  Without  such 
prescribed  rules  established  by  law,  courts  have  no  guide  by  which 
to  proceed  in  their  investigation  of  litigated  questions.   . 

Stale  ex  rel.  J.  C.  Mmcure  vs.  A-  Dubuclet,  698, 

SALES. 

1.  The  court  a  qua  had  power  to  order  the  sale  of  succession  property, 
and,  incidentally,  to  enforce  a  compliance  with  bids  made  by  pur- 
chasers, or  to  order  a  resale  of  the  property  at  thorisk  and  expense 
of  the  purchasers.  The  defendant  had  refused  to  pdy  the  price  of 
the  adjudication  after  a  title  was  tendered  to  him  in  open  court  on 
the  return  day  of  the  rule. 

The  object  of  the  plaintiff  in  proceeding  against  the  defendant  was  to 
render  final  and  complete  a  matter  pending  and  io  abeyance  in  the 
court  which  had  ordered  the  sale  of  the  property.  It  was  proper  for 
him  to  proceed  by  rule.  By  the  silence  of  the  defendant,  after  due 
notice,  the  pli^ntiff  was  entitled  to  the  decree  he  prayed  tor. 

Succession  of  M.  B.  Haggerty.      On  RuJe  nijainst  Purchaser  U> 
comply  with  Terms  of  Sale,  87. 

2.  It  is  impossible  to  perceive  any  right  In  piaintiffa  to  enjoin  the  execu- 
tion of  defendants'  judgments.  Fi^ntiCTs  were  not  and  never  had 
been  the  owners  of  the  property  seized.  They  wore  not  even  mort- 
gage creditors,  because  they  had  caused  the  erasure  ot  their  mort- 
gage. But  if  their  mortgage  remained  upon  the  property,  they 
would  not  have  the  right  to  enjoin  the  defendants  trom  executing 
their  judgments  against  the  owner  of  said  property,  because  the 

78 
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sale  thereof  could  not  injure  thera.  There  could  be  no  adjudication 
unleea  the  amount  exceeded  the  amount  of  the  conTenUonal  mort- 
gage. If  It  did,  the  pluntltb,  in  caee  their  mortgage  remained, 
oould  olnim  the  amount  due  them  by  intervening,  or  It  would  remain 
in  the  hande  ot  the  purchaser  subject  to  their  mortgage.  The  sale 
w&a  not  a  Judicial  sale ;  It  was  a  voluntary  one  by  the  owner.  It  in 
no  maimer  relieved  the  property  of  prior  incumbrancee. 

Samitel  Smith  &  Co.,  in  Liquidation,  vs.  NwhtAa8  J.  Hoey,  Idq^- 
dalor,  et  al,  95. 

3.  The  plaintiff  In  this  case  prayed  for  an  injunction  to  prevent  the 
aherlff  and  pretended  purchaser  from  disturbing  her  possession  of 
property  which  she  owns,  and  also  prayed  to  have  the  deed  whiob  be 
effected  to  defendant,  Lacrolx,  declared  null  And  void. 

The  exception  that  plaintiff  can  not  carry  on  this  suit  until  she  shall 
have  tendered,the  amount  ot  the  price  p^d  by  the  purchaser  can  not 
be  maintained.  Besides  that  there  is  no  evidence  in  the  record  tibat 
the  price  was  paid  to  the  Judgment  creditor,  the  principle  evoked 
does  not  apply  to  a  suit  like  this,  which  te  not  an  action  In  revendi- 
cation  to  recover  back  property  sold  and  delivered  to  a  third  party. 
This  is  an  action  to  prevent  the  consummation  of  an  illegal  and  void 
sale,  to  stop  the  sheriff  and  others  from  perpetrating  a  wrong  against 
the  right  of  the  plaintiff,  by  diapossessing  her  of  her  property  ille> 
gaily. 

Arma  E.  Drouel  et  al.  vs.  FranQois  Lacrmx  and  C.  S.  Sauvinel, 
Sheriff,  126. 

4.  The  subject  of  this  controversy  Is  about  the  effect  of  the  sale  of  a  cer- 
tain piece  of  property  to  plalntifi  for  three  hundred  dollars,  to  be  paid 
in  plantation  supplies,  with  the  right  ot  redemption  by  the  defendant 
witliln  the  year.  At  the  end  of  the  year,  the  amount  not  having 
beenp^danextensionof  another  year  was  given.  The  plaintiff  Insti- 
tuted this  suit  to  be  declared  the  owner  ot  the  property  thuB  sold 
on  redemption,  tor  rent,  and  also  a  balance  ot  aocouuL  The  d^end- 
ant  answered  that  the  act  signed  by  him  was  In  reality  a  mortgage 
to  secure  advances  to  be  made,  and  the  amount  had  been  p^d.  He 
therefore  asked  to  be  declared  the  owner  of  said  property. 

Whether  a  mortgage  or  a  sale,  with  the  right  ot  redemption,  it  ap- 
pears that  the  amount  spedfled  as  the  consideration  ot  the  ooptcact 
was  paid  to  the  plaintiff  within  the  extended  time,  and,  no  oonven- 
tonal  Imputation  having  been  made  by  the  parties,  the  law  wonld 
impute  it  to  the  advances  spedfled  in  the  contraoL 

Henry  Newell  vs.  Daniel  Scliaffett,  386. 

5.  To  the  rule  taken  by  plalntUlB  on  the  sheriff  to  show  cause  why  he 
should  not  be  held  in  contempt,  and  why  he  should  not  ob^  the 
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order  requiring  him  to  sell  the  petBou^  property  of  detendant  at- 
tached by  them,  the  answer  of  the  sheriff  that  the  property  was  al- 
ready under  seizure  and  advertised  to  be  sold  at  the  nest  regular 
sale-day  In  obedleaice  to  a  writ  of  fieri  fadaa  in  his  hands,  was  suiH- 
olent 

The  first  Saturday  of  each  month  is  the  day  fixed  by  iaw  for  ail  sher- 
ifPs  sales,  and  this  applies  also  to  sales  of  personal  property  or- 
dered pending  an  attachment 

I?.  Af.  Bayly  &  Fcmd  vs.  John  Well  Rale  on  D.  C.  Pbu7,  Sheriff, 
261. 
The  property  was  sold  by  order  of  court  to  pay  debts  after  the  ho- 
mologation of  the  tableau.  It  was  not  necessary  to  proTolie  the 
appointment  ot  a  family  meeting  and  obtain  their  action  to  make  a 
valid  sale  of  the  succession  property. 

It  has  frequently  been  held  that  a  sale  to  pay  debts  may  be  made  for 
lees  than  the  appraised  value. 

The  administratrix  and  widow  In  community  was  a  competent  pur- 
chaser. 

Furthermore,  the  sale  could  not  be  disturbed,  unless  the  plaintifb  had 
previouflly  returned  or  offered  to  return  the  price  ot  adjudication, 
which  haa  not  been  done. 

Savideon  vs.  Martha  A.  Davideon,  269. 

6.  If  intervenor'»  suit  be  considered  as  founded  on  a  sate,  there  was  not 
a  delivery  so  as  to  preclude  the  creditors  of  the  vendor  from  seidng 
the  property  for  their  debts;  and  if  It  be  viewed  as  a  ^ving  in  pay- 
ment, it  was  ineffectual  (or  want  of  delivery. 

Moee,  Wwe  &  Co.  vs.  Arthur  JohTWon,  F.  0.  JWtnor,  InterveTior, 
308. 

7.  The  objection  that  the  property  in  question  was  adjudicated  for  less 
than  its  appraised  value  on  twelve  months  credit,  without  having 
been  previously  offered  for  cash,  can  not  be  sustained.  The  sale  was 
made  to  pay  debts,  and  the  creditors  did  not  require  the  sale  to  be 
made  for  cash. 

It  would  have  been  more  r^^ular  for  the  court  having  jurisdiction  of 
the  succession  to  order  the  sale  of  the  land  in  the  parish  of  Grant 
by  the  sheriff  of  said  parish.  But  under  the  decisions  of  this  court 
a  valid  sale  may  be  made  of  land  situated  in  another  parish  by  tiie 
sheriff  of  the  parish  where  the  succession  was  opened  pursuant  to 
the  order  of  court  having  Jurisdiction  of  the  succes^on. 

The  sheriff  was  bound  to  obey  the  order  ot  court,  the  constitution,  and 
the  law,  in  offering  the  property  for  s^e  In  lots  of  from  t«n  to  fifty 
acres,  and  very  property  refused  to  s^  the  land  In  block,  even  for  a 
higher  price  than  that  which  it  brought  when  sold  by  lots. 
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Defeadanta'  prayer  to  have  tlie  Judgment  diaaolviDg  the  injuocUon 
sued  out  by  plaintiffs  bo  amended  as  to  allow  one  hundred  dollars 
damages  as  attorney  fees  must  be  granted. 

E.  E.  Norton  and  Will  Steven,  Aseigttees  of  Joseph  Boy  £  Co.,  in 
Bankruptcy,  vs.  Cilieeiw'  Bank  of  Louisiana,  354. 

8.  In  February,  1874,  this  court  dissolved  the  Injunction,  with  damages, 
which  plaintiff  liad  taken  to  stop  the  sale  of  the  uodivlded  half  of  a 
plantation  and  movables  and  crop  thereon  in  the  parish  of  Bapldes, 
belonging  to  plaintiff,  and  which  had  been  seized  by  defendant  under 
a  judgment  against  plaintiff  In  injunction. 

In  September,  1874,  plaintiff  sued  out  tbls  second  injunction  to  arrest 
the  sale  on  several  grounds  mentioned  In  her  petition.  The  evident 
object  ol  thte  second  injunction  is  to  obtain  the  recognition  of  the 
right  of  a  homestead.  As  plaintiff  did  not  have  this  right  when  the 
seizure  was  made  and  when  the  first  injunction  was  sued  out,  she 
can  not  be  allowed  to  claim  it  now.  Besides,  the  thing  seized  and 
about  to  be  sold  Is  an  iji corporeal,  the  undivided  half  of  a  certain 
property,  and  to  this  the  right  of  homestead  docs  not  attach. 

To  the  notice  of  seizure  plalntUT  appended  a  written  waiver  dispensing 
with  the  necessity  of  advertisement.  This  waiver  was  suffident, 
notwithstanding  the  attorney,  about  the  time  the  second  ii^unctlon 
was  sued  out.  attempted  to  withdraw  the  waiver. 

The  objection  that  defendants  are  attempting  to  sell  without  causing 
the  property  to  be  divided  into  lots  of  from  ten  to  fifty  acres  la  un- 
founded. As  the  thinK  seized  is  an  incorporeal  (the  undivided  half 
of  a  plantation,  movables,  and  products),  it  can  not  be  divided  into 
lots  and  sold  as  a  corporeal  immovable  is  required  to  be  sold. 

Furthermore,  all  these  objections  come  too  late.  They  should  have 
been  urged  when  the  first  injunction  was  sued  out.  FlalntitT  ha& 
abused  the  equitable  writ  of  injunction,  for  which  damages  must  be 
imposed. 

Maria  L.  Sorron  and  Husband  ra.  J.  F.  Sdlibelloe,  355. 

9.  Plaintiff,  defendant  in  the  executory  proceedings  Id  the  cose  of 
Agelasto  vs.  Mills,  enjoined  the  sheriff  and  said  Agelasto  from  ex- 
ecuting a  sheriff's  deed  for  the  property  sold  in  said  suit  and  putting 
the  latter  in  possession  as  adjudicatee,  on  theground  that  the  bid  did 
not  exceed  the  mortgages  and  privil^ea  resting  on  a^d  property 
and  having  preference  over  the  mortgage  of  the  seizing  crediton 

The  evidence  in  the  record  shows  that  the  mortgage  and  privll^es, 
including  the  interest  and  penalties  accrued  on  the  taxes,  both  city 
and  State,  exceeded  the  bid  of  the  purchaser  by  less  than  two  hun- 
dred dollars — the  bid  being  two  thousand  dollars  and  the  siud  in- 
cumbrances lees  than  twenty-two  hundred  dollars.    But  It  is  shown 
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that  the  purchaser,  a  tew  days  alter  the  sale,  paid  the  dty  taxes,   ■ 
amounthig  to  8676.    The  question  Is,  can  the  purchaser  avail  him- 
sell  of  the  sum  paid  by  him  to  the  dty,  or  must  the  case  be  decided 
upon  the  Eacts  as  shown  to  have  existed  on  the  day  of  sale,  exhibit- 
hig  a  de&clt  of  S117  82. 

The  certificate  of  mortgages  did  not  specify  the  iDterest  and  penalties 
on  the  unpaid  taxes,  and  the  amount  in  said  certificate  did  not  ap- 
pear to  correspond  exactly  with  the  amounts  in  the  statements  em- 
braced in  the  aetUemcnt.  Tet  the  law  Imposed  both  interest  and 
penaltiee.  Under  the  circumstancee  of  this  case  the  plaintiff  has 
no  legal  cause  to  defeat  the  sale.  He  is  not  injured,  as  the  claims 
bearing  privilege  are  extinguished. 

As  presented  by  both  parties,  the  Incumbrances  as  contained  in  the 
oertjficate,  are  less  than  the  bid,  and  It  Is  only  by  adding  the  Inter- 
est and  penalties  that  they  are  made  to  exceed  It  Under  such  a 
state  of  facts,  the  purchaser  is  entitled  to  the  benefit  of  the  pay- 
ments made  by  him,  and  the  sale  is  a  good  one  as  to  the  debtor  in 
execution. 

Wmiam  iteid  JBiiis  va.  Eugeiie  Waggaman,  Sheriff,  et  al,  661. 

10.  The  judge  a  quo  erred  in  nonsuiting  the  pl^ntlff  on  tbe  ground  that 
the  defendants  had  not  been  put  in  default 

This  is  not  an  action  for  damages  arising  from  the  violation  of  a  con- 
tract It  la  simply  an  action  to  rescind  a  sals  for  non-payment  of 
the  stipulated  price  and  for  the  use  of  the  property  while  in  the 
bands  of  the  vendees. 

William.  H.  Aymar  vs.  Delmas  &  BoMe\).  682. 

11.  The  right  to  dissolve  a  sale  for  the  non-payment  of  the  price  Is  In- 
dependent of  the  mortgage  or  vendor's  privilege.  It  is  oonferred 
by  the  textual  provisions  of  the  Code,  and  thia  right  may  be  exer- 
cised against  the  assigns  of  the  vendee,  for  they  could  acquire  only 
such  rights  as  he  had,  talcing  the  property  t:\xm  onere. 

But  the  record  shows  that  more  than  ten  years  had  elapsed  between 
the  date  of  the  maturity  of  the  first  luatallment  of  the  credit  por- 
tion of  the  price  and  the  inatitutlou  of  this  suit  Obviously,  when 
the  bnyer  t^ed  to  pay  the  first  installment  of  the  price,  the  seller 
might  have  exerdsed  his  right  to  dissolve  the  sale  for  the  non-pay- 
ment of  the  price,  and  prescription  against  that  right  b^^tm  to  run 
from  the  moment  when  it  might  have  been  enforced.  Therefore  the 
plea  of  prescription  ia  lataL 

Jf.  Qomtoulin  vs.  John  I.  Adams  £  Co.,  698. 

12.  The  defense  is  that  plaintiff  faUed  to  put  defendant  in  posseealon  of 
a  material  portion  of  said  land  for  which  the  notes  aued  upon  were 
given,  and  that  without  that  part  the  purchase  would  not  have  been 
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mode,  and  the  prayer  Is  that  the  Bale  be  ca&oeled  or  the  price  re- 
duced in  proportion,  whjoh  is  fixed  in  the  anawer  at  one  half  the 
whole  price.  Judgment  was  rendered  on  the  verdict  of  a  jury  for 
the  amount  claimed,  less  the  value  of  the  land  of  which  defendant 
f^led  to  get  possession.  Defendant  has  appealed. 
The  verdict  and  judgment  are  correct.  The  defesdaut  made  an  alter- 
native prayer,  and  the  Jury  found  that  the  price  should  be  reduced. 
The  amount  fixed  seems  just  and  shown  by  legal  evidence. 

C.  T.  Cade  vs.  F.  C.  MaUun.  617. 

13.  Defendant  excepts  to  plalntitTs  suit  to  annul  a  sale,  on  the  ground 
that  plaintiff  has  not  tendered  or  oCfered  to  pay  to  defendant  the 
whole  of  the  taxes  for  which  the  property  was  sold,  but  only  her 
pro  rata  thereof.  FlaintiET  was  not  required  to  tender  tlie  whole 
amount  of  the  taxes  paid  by  defeudant.  Her  pro  rofa  share  thereof 
was  quite  sufBcient 

It  is  not  neoeaaary  that  plaintiff  should  show  title  to  all  the  property 
in  a  suit  to  recover  her  share  thereof;  besides,  this  is  no  cause  to  dis- 
miae  the  auiL  The  question  as  to  the  validity  or  the  extent  of  plain- 
tiff's title  will  arise  on  the  merits. 

The  fact  that  defendant  held  a  tax-title  did  not  preclude  the  succession 
sale  of  the  share  of  the  succession  of  Moss  in  the  land  question. 

A  party  in  possession  can  not  prevent  a  party  holding  an  ad^rse  title 
from  aelllag  it  it  he  desires.  Poaaession  is  not  essential  in  the  con- 
tract of  sale. 

The  objection  that  defendant  holds  a  deed  from  the  Auditor,  which  is 
alleged  to  be  a  bar  to  this  petitory  action,  is  manifestly  unfounded. 

The  evidence  of  a  title,  whatever  it  may  be,  can  not  bo  a  cause  to  dis- 
miss a  petitory  action.  A  trial  of  the  rights  of  property  can  not  bo 
avoided  by  such  a  pretest. 

A  tax-title,  if  r^ular,  is  prima  facie  valid,  under  the  present  constitu- 
tion; but  this  wiU  not  prevent  the  owner  from  showing  the  invalidity 
thereof.  If  the  sale  by  the  tax-collector  was  radically  detective,  as 
alleged  by  plaintiff,  the  deed  of  the  Auditor  did  not  give  validity  to 
IL    The  case  is  remanded  to  bo  tried  on  its  merits. 

Mrs.  Margaret  E.   Winter  and  Husband  vs.  John  J.  Alklttson, 
650. 

14.  It  is  clear  that  the  marshal  could  only  make  a  valid  title  to  the  con- 
fiscated property  embraced  in  the  decree  of  condemaation,  for  that 
was  all  that  became  vested  in  the  United  States,  and  he  could  not 
sell  property  not  authorized  by  the  writ  put  into  his  hands  for  execu- 
tion. FtaintifTs  title  has  never  been  divested  as  to  the  property  in 
controverey,  and  he  must  recover  it  with  rent,  as  hecl^ms. 

Thou.  J.  Semmes  vn.  Ed.  W.  Biirbank,  6W. 
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15.  These  cases  present  a  ooatestation  In  a  cancuTBO  of  creditors  over 
the  proceeds  of  sale  of  a  stodc  of  goods  sold  uoder  legal  prooees  by 
the  sheriff  as  the  property  of  Edirard  Leon  lieyasaeur.  They  are  * 
all  privll^ed  claims  against  Edward  Leon  Levasseur.  L.  H.  Qard- 
ner  &  Co.  excepted  to  the  sale  of  the  stock  of  goods  being  made  un- 
der process  of  a  different  court  than  that  having  jurisdiction  of  thdr 
attachment  suit,  and  objectioue  were  interposed  to  the  legality  ot 
the  sole  of  personal  property  under  orders  of  seizure  and  sale.  But 
these  parties,  L.  E.  Gardner  &  Co.,  claimed  the  proceeds  of  the  prop- 
erty in  the  hands  of  the  sheriff,  and  thereby  admitted  the  l^ality  ot 
the  sale.  There  Is  no  error  as  to  the  distribution  as  made  by  the 
judge  a  quo. 

F.  K  Chanut  vs.  Levasneur  &  Co.  et  al.,  and  Same  vs.  E.  L.  Le- 
caeaeur,  711. 

16.  If  the  defendant  in  partition  is  properly  represented,  the  act  of  par- 
titioning all  the  property  is  an  acceptance  of  the  suocession,  and  the 
creditors,  if  any,  niil  not  be  injured  by  the  aale,  which,  If  legally 
made,  transfers  the  mortgages  that  may  exist  to  the  proceeds. 

The  record  shows  that  the  absent  heir  was  properly  represented,  and 
the  proceedings  were  had  contradictorily  with  such  representative. 
The  order  of  sale  was  not  and  is  not  a  judgment  against  the  ab- 
sentee, but  simply  an  order  directing  the  auctioneer  how  to  soil  prop- 

*  erty,  which  a  judgment  already  rendered  contradictorily  between  the 
parties  had  decreed  it  was  necessary  to  sell  in  order  to  effect  the  par- 
tition. '  In  assenting  to  the  terms  and  conditions  as  the  most  favor- 
able to  the  absentee,  the  curator  ad  hoc  waived  no  right  which  he 
was  bound  to  defend. 

It  was  not  irregular  to  sell  two  pieces  of  property  separately  which  ad- 
joined and  had  been  described  t(%ether.  The  evidence  is  that  It  was 
advantageous.    The  terms  are  l^al. 

Objections  must  be  explicitly  made,  and  not  in  general  terms,  as  appa- 
rent OD  the  face  of  the  record. 

Chaniit  ve.  LcvaKsetw  £  Co.,  713. 

17.  Appellant,  who  has  bought  at  public  auction  a  lot  of  ground  belong- 
ing to  the  succession  of  Richard  Condon,  having  refused  to  comply 
with  his  bid  after  due  demand  to  accept  the  deed  and  comply  with 
the  terms  of  the  sale,  the  natural  tutrix  took  this  rule  requiring  him 
to  take  the  title  and  pay  the  price,  or,  in  default  thereof,  praying  that 
the  property  be  sold  at  bis  nsk  and  expense.  The  court  below  made 
the  rule  absolute,  and  the  purchaser,  HcMahon,  has  appealed. 

The  judge  a  quo  did  not  err.  The  only  interest  the  appellant  has  Is  to 
require  a  good  titia  The  property  was  sold  to  pay  debts  by  order 
of  a  court  having  jurisdiction  of  the  succession.    It  is  well  settled 


SALES— Continued. 

that  under  auch  circumstances  the  purchaser  gets  a  good  title,  alt 
iDoumbianoee  being  transferred  from  the  thing  sold  to  \he  proceeds, 
which  were  under  control  of  the  court 

SucceBsion  of  Richard  Condon,  755. 
16.  This  suit  is  instituted  by  the  executor  and  the  widow  in  community 
to  compel  a  compliance  of  the  purchaser  with  the  sale  of  certain 
property,  and  to  recover  cert^n  charges  and  expenses,  resuldng,  as  ' 
alleged,  from  the  refusal  ot  the  purchaser.  The  defense  is,  that  the 
auctioneer  and  notary  refused  or  tailed  to  furnish  s^d  purchaser 
with  the  titles  to  the  property  for  examination,  and  because  the 
widow  In  community  did  not  and  would  not  sign  the  title  tendered. 
He  now  contends  that  he  was  not  properly  put  in  default.  This  plea 
is  not  well  founded. 

The  record  shows  that  the  notary  tendered  him  a  title  similar  to  the 
one  decided  to  be  good  in  the  Davidson  suit,  except  the  clause  "and, 
with  the  exception  of  the  usual  draining  privilege,  t^e  property  is 
Incumbered  by  no  mortgage  in  the  name  of  said  'William  Silliman," 
the  former  proprietor.    This  was  not  a  ground  of  objection. 

It  has  been  heretofore  held  that  it  was  not  necessary  for  the  widow  to 
sign  the  act  of  sale,  and  there  is  no  force  In  the  objection  that  the 
auctioneer  and  notary  refused  to  furnish  the  titles  for  examination. 
It  is  not  their  duty  to  do  so. 

!rhe  judge  a  quo  erred  in  making  the  purchaser  pay  eight  per  cent'in- 
terest  on  the  cash  payment.  The  law  imposes  only  five  per  cent, 
there  bMng  no  agreement  to  pay  eight. 

The  amount  ot  the  taxes  p^d  is  suffldentiy  proved,'and  by  the  terms 
of  the  sale  the  purchaser  was  to  pay,  in  addition  to  his  hid,  the 
taxes  ot  1869,  and  was  entitled  to  the  rente  and  revenues  ftom  the  - 
first  ot  November,  18S9.  The  right  to  the  rents  from  that  date, 
which  are  allowed  to  the  defendant,  Implies  the  obligation  to  pay  the 
taxes  subsequently  accruing. 

The  commission,  however,  for  renting,  is  not  one  of  the  charges  to  b^ 
paid  by  this  purchaser.  It  did  not  result  from  any  action  of  his, 
while  it  was  the  duty  of  the  executor,  for  the  interest  of  all  parties, 
to  rent  the  property  if  possible. 

The  charge  for  notary's  fee  to  put  defendant  in  default  was  property 
allowed. 

The  nature  of  the  case,  does  not  authorise  the  court  to  make  the  de- 
fendant pay  the  attorney's  tee  for  the  plaintift  The  defendant,  it  is 
true,  failed  to  meet  bis  obligation,  and  it  necessitated  a  suit  to  make 
him  comply ;  but  this  Is  the  same  position  of -most  defendants  who 
are  sued  to  comply  with  their  obligations.    The  demand  is  not  with- 
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Id  the  provision  of  article  2315  B.  C  C.  and  is  not  like  that  made  In 
an  InjunctioD  suit. 

£.  T.  Merrick,  Executor,  et  al  vs.  David  B.  North,  BIS. 

19.  To  anaul  a  sale  for  fraud  or  simulaUon,  the  original  debtor  muat  be 
a  party  to  the  suit  only  where  the  debt  has  not  been  previously  li- 
quidated by  a  judgment.  In  this  case,  plaintKb  had  obt^ned  a 
judgment  against  the  transferrer  of  the  property  in  question  l>efore 
this  suit  was  brought 

It  is  true  that  plaintitTs  contracted  with  the  transferrer  anterior  to  the 
transfer  of  the  property  to  Ellen  Keefe.  But  It  is  also  true  that 
ber  title  appears  not  to  have  been  recorded,  and  thus  plaintifb  could 
not  be  charged  with  notice  of  the  transfer. 

Here  a  longer  time  elapsed  between  the  pretended  sale  and  the  time 
when  this  suit  was  tried  than  was  necessary  to  deliver  the  property, 
and  the  pretended  vendor  remained  in  possession  of  the  property. 
This  placed  the  onus  of  establishing  the  bonajldes  of  the  transaction 
upon  the  transferee.      There  is  no  evidence  of  good  faith  In  the 

Rtosell  £  Han  vs.  Ellm  Keefe,  926. 

20.  The  resolutory  condition  is  peculiar  to  the  civil  law  and  does  not  en< 
ter  into  a,  contract  made  in  the  State  ol  New  York. 

A  vendor,  even  if  the  sale  include  the  resolutory  condition,  can  not, 
after  the  goods  he  has  sold  have  been  seized  by  the  eheriff  under 
an  execution,  sequester  the  goods  and  diveet  the  sheriffs  posseesIoD. 
Lalance  Orosjean  Mdnufactur'mg  Company  va.  George  O.  Wolff  & 
Levi.  942. 
Sbf.  Constitution,  No.  6 — Scliolars  vs.  Sardee,  259, 
See  Conteact,  Na  6 — Parish  of  St.  James  vs.  Hunsaker,  291. 
See  JoBiSDicnoN.  No.  10— Choppin  vs.  Forstall,  303. 
See  HnsBABD  *nd  Wm-e,  No,  'i—Eerwin  va.  Hi6emia  Insurance 

Company,  SI  2. 
See  Succession,  Na  10 — Sxwley  vs.  Heyman,  847. 
See  Taxes,  No.  3— Graff  vs.  Moylan,  75, 
See  Fabtnsbship,  No.  8 — Guilbeau  vs.  Melangon,  627, 
See  Action  No.  18 — Sctoot  Directors  vs.  Anderson,  7S9. 
Bee  Notice  of  Seizube,  No.  1— LapSne  dt  Jacks  vs.  McCan  <£  Son, 

749. 
See  Scccession,  No,  TA— Morgan  vs.  Locke,  806. 
See  Sheeiff,  No.  8 — Morgan  vs.  Bichmond,  83B. 
See  Ehployebs  and  EHPLOTEra,  No.  6 — Baird  vs.  Broum,  842. 
SEIZURE. 
1.  The  court  a  qua  erred  in  (Uasolving  with  damages  tb^  injunction 
taken  by  pI^ntifTto  prevent  the  sale  of  a  certain  painting,  the  own- 
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erahip  of  which  he  claimed,  and  which  was  seized  as  belongiDg  to 
the  artist,  T.  S.  Sfoise,  at  the  suit  of  defendant  in  injunction. 
The  pretext  tliat  it  is  only  the  interest  of  Molse  in  the  property  whi<^ 
was  seized,  and  ttiat  if  he  had  no  interest,  nottiing  was  seized  and  no 
injury  could  r(?sult  to  the  pl^ntUT,  is  unsound. 

Paul  FoincT/  vs.  Mrs.  K  C.  Burke  et  aL,  673. 

2.  The  detendant  has  caused  certain  mortgaged  property  to  be  seized 
by  virtue  of  a  judgment  and  adverUsed  to  be  sold  by  the  sherilL 
The  Citizens'  Banlc,  holding  a  prior  mortgage  on  said  property,  en- 
joined the  sale. 

It  ia  not  seen  how  the  interests  of  tho  bank  could  be  affected  by  these 
proceedings.  It  is  clear  that  the  mortgage  creditor  has  the  light  to 
have  the  mortgaged  property  sold.  It  is  also  clear  that  no  sale 
thereof,  no  matter  how  made,  could  affect  the  bank's  mortgage,  un- 
less the  bank  consented  thereto. 

The  bank  has  the  right  to  cause  the  property  upon  which  its  mortgage 
rests  to  be  sold,  la  whose  hands  soever  it  may  be  found,  and  nothing 
which  the  seizing  creditor  could  do,  unless  with  the  tiank's  consent, 
could  affect  its  rlghta 

As  to  the  objection  that  the  property  Is  to  be  sold  in  lots  of  from  ten 
to  fifty  acres,  the  reply  is  that  under  the  present  constitutioD  it  could 
be  sold  In  no  other  way.  It  may  be  that  the  constitution  does  not 
affect  the  rights  of  the  bank,  as  the  bank's  mortgage  was  upon  it 
before  tho  constitution  was  adopted,  but  the  result  of  this  is  simply 
that  the  bank's  mortgage,  or  its  rights  thereunder,  remtun  undiveated 
and  undisturbed  by  the  salo  which  the  plaintiff,  through  the  sheriff, 
seelis  to  make.  Upon  this  point,  however,  this  court  expresses  no 
opinion. 

Citizens'  Bank  of  Louigiana  rx.  G.  M.  Bailey  and  Sheriff,  771, 

3.  Tho  main  question  in  this  cose  is,  whether  the  creditor  can  be  allowed 
to  sever  from  the  lands  the  mills  thereon  existing,  in  order  to  seize 
and  eell  them.    The  answer  must  be  in  the  n^^tive.    The  mills  and 

V  machinery  are  attached  to  the  realty.  It  is  proved  that  the  trailer  Lb 
incased  in  rock  and  mortar,  having  its  foundation  in  the  soiL 

Eliza  TwoH  es.  R.  L.  Tanwhill,  SIteriff,  et  al,  793. 
See  Bills  and  Pkomissory  Notes,  No.  2 — I'leasaHls  dt  Sons  rs. 

Kemp,  124. 
See  Lb.\be,  No.  b—Porche  vs.  Mrs.  Bodin  et  al,  761. 
See  CoMMuNmr,  No.  2—Faiii  cs.  Hosa,  852. 

SEQUESTRATION. 
1.  In  this  case  it  was  manifestly  the  intention  of  the  parties  to  tho 
agreement  that  the  proceeds  of  the  property  sequestered  should 
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remain  oa  deposit  until  the  oontroveiay  ^en  pendlog  should  be  de- 
termlaed,  and  that  the  money  should  be  paid  to  the  party  winning. 
The  eequeetraUon  having  been  disaolTed,  the  property  must  be  re- 
turned to  the  poaaeesion  of  the  party  from  whom  it  was  taken — that 
is,  the  interveners. 

Edward  J.  Clay  &  Co.  vs.  £aton  &  Barslow.  8.  Cranmll,  Aasigtwe 
of  Defendants.  John  B.  Behm  el  al.,  Intervenors,  1. 
•2,  This  suit  Is  instituted  and  a  writ  of  aequestmtion  taken  against  the 
Louisiana  National  Bank  et  aL  by  plaintiff  as  holder  of  a  lai^  num- 
ber of  interest  coupons  detached  from  certain  bonds  of  the  dty  ol 
New  Orleans,  said  plaintiff  claiming  to  be  the  owner  of  certain  funds 
deposited  by  the  city  in  said  bank  to  the  credit  of  the  bolders  of  the 
bonds,  and  averring  an  apprehension  that  the  defendant  bank 
would  part  with  or  dispose  ot  the  same  during  the  pendency  of  the 

The  evidence  shows  that  the  Louisiana  National  Bank  is  not  the  fiscal 
agent  of  the  dty,  and  that  the  funds  claimed  and  sought  to  be  se- 
questered are  deposited  by  the  dty  to  the  credit  of  the  Interest 
funds,  and  to  be  checked  on  as  such,  to  pay  the  interest  coupons, 
which  tact  does  not,  in  the  opinion  of  the  court,  vest  the  tlUe  to  the 
said  funds  in  the  holders  of  the  coupons,  and  hence  said  holders 
can  not  properly  sequester  the  same  as  owners. 

If  tbore  is  good  ground  to  fear  that  the  dty  will  divert  the  funds 
from  the  purpose  for  which  they  are  collected  and  deposited,  there 
is  a  remedy  to  prevent  it,  but  it  is  not  by  sequestration. 

The  defendant  bank:  being  the  depositary  ot  the  dty,  which  is  an  in- 
dividual depositor  of  said  bank,  the  writ  of  sequestration  can  not 
properly  issue  against  the  bank  on  a  claim  against  the  dty.  In  any 
view  of  the  facts  ot  this  case  and  the  relations  between'  the  dty  and 
the  defendant  bank,  the  writ  of  sequestratiou  is  not  the  remedy  ot 
the  pialnUfT,  and  the  writ  was  eorrectiy  set  aside  by  the  court 
Itelow. 

Soiilliern  Bank  rg.  Louisiana  Xalional  Bank,  a7. 
SHERIFF. 

1.  This  case  is  decided  in  accordance  with  the  settled  doctrine  laid 
down  in  the  cases  of  Baboteau  vs.  Yaleton,  II  R.  p.  218  (221);  Simp- 
son vs.  Allain,  7  R.  500;  and  Matta  vs.  Thomas,  21  An.  58.  In  Babo- 
teau vs.  Valeton  this  court  said:  "  It  seems  to  us  dear  that  the 
proceedings  to  be  had  under  the  law  of  1839  are  the  necessary  con- 
sequences ot  the  placing  of  a  writ  ot  _!i^ri  facias  in  the  hands  ot  the 
sheriff,  and  that  the  property  and  effects  or  the  sum  ot  money 
found  in  the  possession  of  the  garnishees  as  belonging  to  the  de- 
fendant, and  which  are  to  be  delivered  up  to  the  sheriff,  can  not  be 
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levied  on  unless  said  sheriff  baa  in  bis  bands  a  writ  of  execution, 
from  which  he  derives  his  authority  to  act,  and  to  the  satMacUon  of 
which  the  property  levied  on  or  the  money  received  is  to  be 
applied." 

A.  Boos  db  Co.,  L.  B.  Cain,  Subrogated,  vs.  Merchanta'  Mutwd  In- 

surance Company.  Jolm  Cockrem  and  Tf.  Balaey,  Seceivers, 

319. 
%  This  is  a  rule  taken  by  Buckner  on  the  eherUf  of  St.  Tiiary  to  show 
cause  why  he  should  not  pay  to  the  plaintiff  In  the  rule  a  certain 
sum  which  Is  the  proceeds  of  the  sale  of  one  undivided  half  of  cer- 
tain mortgaged  property,  after  paying  its  proportion  of  the  costs 
and  taxes  and  the  whole  debt  due  the  first-mortgage  creditor. 
The  sheriff  had  no  right  to  make  this  disposition  of  the  eurplns  in  his 
bands.  The  debtor,  at  least,  should  have  been  made  a  parity  to  the 
rule,  it  a  rule  were  authorized  In  this  case.  This  is  made  more 
manliest  by  the  motion  of  the  plaintiff  to  dismiea  the  appeal  on  the 
ground  that  the  sheriff,  being  a  mere  stakeholder,  had  no  right  to 
appeal,  and  yet  he  alone  Is  a  party  defendant  in  these  proceedings. 
The  case  is  remanded. 

B.  S.  Buckner  va.  M.  T.  Qordy,  Sheriff.     Bute  to  show  Qittae  in 

tlie  Matter,  619. 
3.  A  few  days  after  the  bond,  of  which  t^e  ownership  is  In  controversy, 
and  which  was  executed  in  favor  of  Cox  for  property  purchased  at 
sheriff's  sale.  Cox  sold  and  transferred  said  bond  to  pl^ntlQ  by  a 
written  act,  to  the  knowledge  of  the  sheriff,  who  was  a  witness  to  It 
The  sheriff  was  the  depositarr  of  Cox,  and  when  Cox  transferred 
the  bond  and  notified  the  sheriff  thereof,  said  sheriff  held  the  bond 
for  pMntlf^  the  transferee,  from  whom  he  received  instrucUoDS  in 
r^ard  to  said  bond.  There  was  constructive  delivery,  if  not  actual 
delivery,  of  the  bond. 

J>.  C.  Morgan  vs.  W.  L.  Eidanond,  Sheriff,  el  al,  838l 
S£E  Sujs,  No.  b— Bayly  d;  Fbnd  vs.  Wal,  26i. 
See  Comfimmr.  No.  2—Rnd  vs.  Boas,  852. 

See  Sales,  No.  ^fi—Iddance  Oro^ean  Manufacturing  Company  vs. 
Woiff  &  Levy,  942.    . 

SLANDER. 
1.  In  daims  for  damagea  In  oonsequence  of  a  maliolous  prosecution  it 
is  a  fundamental  principle  of  law  In  reference  to  such  actions,  that 
the  prosecution  complained  of  should  be  shown  destitute  of  a  prob- 
able cause.  What  will  or  will  not  amount  to  a  probt^le  cause  will 
depend  on  the  (droumstancee  of  ^ch  particular  case. 
In  the  case  at  bar  the  defendants  were  not  the  aggreeson.    They  dia- 
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charged  the  pl^ntiff,  a  oar-driver  In  their  serrioe,  for  a  violation  ot 
his  contract,  and  said  that  he  had  appropriated  tares  to  himself. 
Under  the  circumstances  ot  the  case,  as  shown  by  the  evidence  In 
the  record,  the  plaintltT  put  himself  In  the  position  of  having  the 
charge  made  against  him,  and  he  caa  not  hold  the  detendants  li^le 
for  a  malicious  intent  toward  him.  when  the  defense  which  they  set 
up  to  his  action  agalust  them  was  founded  on  his  own  act,    There- 
fore the  claim  ot  plaintilT  for  damages  on  the  ground  ot  his  having 
been  maliciously  and  unjustly  slandered  can  not  be  maintained. 
Mchard  Heiviii  vk.  the  New  Orleans  and  Carrolltcni  Bailroad 
Company,  68G. 
SLAUGHTER.HOIISE  COMPANY.    . 

Ske  Cobpoeatiok,  No.  i—BerUiin  vs.  Crescent   City  Live-Stock' 
Landing  and  Slaughter- House  Company,  210. 

STOCKHOLDER. 
1.  At  the  time  the  plalutitt  became  a  stockholder  In  said  corporation, 
in  January,  1871,  the  club  existed  with  the  exclusive  rights  and  priv- 
ileges ot  which  he  complains,  and  he  attended  the  various  meetings 
of  the  stoclcholders  thereafter,  especially  that  of  May  2,  1872,  at 
which  he  voted  toe  the  amendment  of  the  charter  increaaing  the 
ahares  to  fifteen  hundred  dollars;  and,  furthermore,  In  conformity 
to  the  rules  of  the  club,  ho  made  formal  application  to  become  a 
member  ot  said  club,  to  the  formation  and  action  of  which  he  now 
objects,  but  admission  was  refused.  He  must  be  held  to  have  pur- 
chased with  reference  to  the  rules  aad  conditions  existing  at  the 
'  time  by  the  charter  and  by 'laws,  and  he  is  bound  by  the  action  ot 

the  club  upon  his  application  for  membership. 
Plaintiff  is  not  denied  any  rights  to  which  he  is  entitled  as  stockhold- 
er. The  distinctions  of  winch  be  complins  were  established  by  the 
charter,  and  he  does  not  show  any  violation  ot  the  provisions  ot  the 
chari«r  and  by-laws  to  hia  prejudice.  Hence,  ho  has  not  shown  any 
legal  ground  tor  the  injunction  obtained. 

Dai^e  C.  Johnson  ve.  La  Variele  Association,  421. 
See  CoEPOBiTiON,  No.  3 — State  ex  rel.  Martin  vs.  Bienville  (HI- 
Works  Company,  201, 
SUCCESSION. 

1.  The  husband  of  plaintiff  died  In  November,  1859.  She  married  a 
second  time  In  1861,  and  was  silent  and  inactive  up  to  December, 
1871,  as  to  her  own  and  her  child's  rights  against  the  surviving 
partner,  the  defendant  In  this  case,  except  In  her  tacit  and  active 
ratification  of  the  liquidation  of  the  said  partnership,  and  receiving 


1143  INDEX. 

SUCCESSION— Continued. 

the  share  reported  to  be  due  to  the  suoceeeion  of  the  dece&sed 
partner. 

It  Is  not  seen  how  the  intereste  of  the  surviving  minor  (one  having 
died  after  the  father)  liave  been  injured  by  the  defendant's  payment 
to  the  widow,  without  requiring  her  to  qualify  as  natural  tutrix  be- 
fore doing  so,  ae  she  did  not  have  to  give  a  bond;  and  qualifying  as 
tutrix  would  not,  as  to  him,  have  made  the  payment  any  more  se- 
cure to  the  minor,  who,  in  any  event,  would  have  a  mortgage. 

Under  such  drcumetances  and  after  auch  a  lapse  of  time,  the  defend- 
ant should  not  be  made  liable  to  pay  twice  what  he  seems  to  have 
paid  in  good  faith  and  in  an  amicable  manner,  apparently  to  the 
satLsfactlon  of  the  vridow  and  mother,  and  should  not  be  held  re- 
sponsible for  her  failure  to  qualify  as  natural  tutrix  mitU  in  1871, 
just  before  the  institution  of  this  suit. 

The  payment  to  plaintiff  was  good  as  to  her  own  rights  as  widow  in 
community  and  heir  to  the  deceased  minor,  and  It  should  also  be 
held  good  as  to  the  surviving  minor, 

Mrs.  C.  Byaii  el  al  vs.  C<irl  Kohn.  100. 
2.  The  only  question  in  this  case  is  one  of  law,  and  it  is  whether  the 
tolls  received  from  Schonburg's  ferrj'  across  the  Lafourche  at  Don- 
aldsonviile,  since  his  death,  are  liable  for  the  payment  of  bis  debt 
to  opponents. 

The  funds  in  the  hands  of  the  administrator  arising  from  the  earnings 
of  the  ferry,  belonging  to  the  estate  of  the  deceased,  are  eertalnly 
liable  for  his  debts. 

Succession  of  Marx  Solionburg.     Opposition  of  Schneider  <fe  Zii- 
berbier,  137. 
8.  The  succession  being  insolvent,  the  amount  charged  for  funeral  ex- 
penses should  have  Iseen  reduced  to  two  hundred  dollars  [C.  G.  S194), 
this  b^ng  the  largest  amount  which  the  court  below  vraa  authorized 
to  allow. 

Opponents'  claim  that  in  the  judicial  proceeding  which  preceded  the 
sheriff's  sale  in  favor  of  Kochereau  &  Co.,  creditors  of  the  succes- 
siOD,  fees  and  costs  were  allowed  which  were  not  legal,  and  that 
Bodi^reau  &  Co.  should  be  held  responsible  for  the  excess.  Is  not 
well  founded.  The  oosts  were  not  chained  by  them,  neither  did 
they  recover  them.  Therefore  they  are  not  answerable  for  the 
same. 

The  opponents'  further  objection  that  said  alalms  were  granted  a  priv- 
ilege, can  not  be  allowed.  Boohereau  &  Go.  are  only  placed  on  the 
tableau  as .  mort^^ig^  creditors.  There  Is  no  error  in  ttda,  as  tfaeir 
rights  are  established  by  a  judgment  duly  recorded. 

The  claim  of  the  executrix,  who  placed  henell  oa  the  taUeau  for  a 
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certf^D  sum  therein  menttoned,  by  virtue  of  a  judgment  in  her  favor 
in  a  suit  for  separation  of  property  instituted  against  her  husband, 
which  judgment  was  duly  recorded  and  published,  must  be  rejected. 
This  judgment  has  never  been  executed,  and  no  attempt  baa  been 
made  to  execute  It  The  judgment  ia  null,  not  only  as  to  creditors, 
but  between  the  parties  themselves.  There  is  no  force  in  the  posi- 
tion that  this  objection  can  not  be  heard  ezoept  in  a  direct  action 
to  annul  the  judgment,  because  there  ia  no  need  to  resort  to  an  ac- 
tion to  annnl  a  judgment  which  the  law  Itself  annuls. 

The  plea  of  the  one-year  prescription  can  not  apply  to  the  opposition. 
Opponents  are  not  seeking  to  annul  a  judgment.  They  simply  say 
that  the  judgment  set  up  against  them  Is  null  and  void,  even  be- 
tween the  parties,  and  therefore  can  not  be  opposed  to  them. 

The  opposition  to  the  account  of  the  executrix,  on  the  ground  that 
there  are  asaets  of  the  succession  which  have  not  been  inventoried, 
and  which  the  executrix  should  be  charged  with,  is  premature,  and 
must  be  dismissed  as  a  case  of  nonsuit.  'When  she  files  her  final 
tableaa  these  matters  may  be  inquired  into. 

Succession  of  A.   Conelant  Searing.     On  Opposition  to  the  Ac- 
count of  Executrix,  149. 
■L  As  the  account  of  the  administrator  was  homologated  without  any 
proof  reduced  to  writing  or  otherwise,  except  as  to  the  creditor 
who  opposed  It,  the  judgment,  except  as  to  said  opponent,  can  not 
be  maintained. 

In  this  case  the  surviving  widow  and  universal  legatee  alleges  in  her 
petition  that  the  deceased  left  three  minor  children,  to  whom  the 
law,  of  course,  reserved  two  thirds  of  the  succession;  yet,  without 
demanding  of  them  the  possession  or  making  them  In  any  manner 
parties  to  the  proceeding,  this  universal  l^atee  obtained  an  ex 
parte  order,  sending  her  into  "  possession  of  all  the  property  be- 
queathed to  her  by  her  late  husband." 

In  the  face  of  the  positive  provision  of  article  1607,  Bevlsed  Code, 
which  is  the  law  applicable  to  this  case,  the  universal  legatee  gets 
an  ex  parte  order  sendiug  her  into  possession  of  the  whole  succes- 
sion, notwithstanding,  by  operation  of  law,  the  heirs  are  seized  ot 
oil  the  etfectfl,  have  accepted  the  suooeaslon  with  benefit  of  inven- 
tory, and  the  "  universal  legatee  Is  bound  to  demand  of  them  the 
ddivery  of  the  effects." 

Under  article  1670,  Bevised  Code,  the  heirs  can,  at  any  time,  take  the 
seldn,  etc  Here,  however,  the  forced  heirs  of  the  deceaaed,  to  whom 
is  reserved  two  thirds  of  the  sucoesBlon,  have  made  no  application 
whatever.  It  la  only  the  universal  legatee,  entitled  to  merely  one 
third  oi.  the  estate,  and  not  oonflrmed  by  any  order  as  nature  tu- 
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trix  of  her  minor  childrec,  nor  having  qualified  as  such,  who  has 
obtfdned  an  ex  parte  order  to  be  put  in  poaseasion.  She  certainly 
waa  not  entitled  to  said  order. 

Under  article  1607,  Bevised  Oc^e,  the  forced  lieira  "  were  aeized  of 
right  by  the  death  of  their  father  ot  all  the  effects  of  the  sucoeesioDr 
and  the  universal  legatee  ie  bound  to  demand  of  them  the  deliver; 
ot  the  effects."  This  has  not  been  done.  Hence  the  order  sendjog 
the  universal  legatee  into  poesession  was  improvidently  issued. 

The  executrix,  by  virtue  ot  her  office,  owed  duties  to  the  creditorsand 
also  to  the  forced  heirs  o!  the  deceased  which  this  court  will  not 
permit  her  to  disregard  in  acting  for  her  personal  interest  and  to 
their  prejudice.    The  creditor  who  thought  himself  wronged  by  her  ■ 
tableau  of  homologation  had  the  right  to  take  this  appeal. 

This  case  falls  clearly  within  the  express  provision  ot  article  1607,  and 
the  universal  legatee  has  not.  compiled  with  the  requirement 
thereof. 

Succession  of  Franipois  Bellocg,  154. 

5.  This  succession  was  not  administered  as  a  vacant  one,  and  whatever 
doubts  may  have  existed  at  some  time  in  regard  to  the  right  to  sell 
tor  cash  succession  property  to  pay  debts  tor  less  than  the  appraisal 
thereof  they  should  now  be  regarded  as  settled  by  the  repeated  de- 
cisions ot  this  court.  Under  the  jurisprudence  of  this  State,  at 
least,  this  principle  has  become  a  rule  of  property  which  should  not 
be  disturbed. 

Succession  of  Bernard  SlolU.      On  Apjyeal  fmm  Judgment  can- 
celing Mortgages,  175. 

6.  Hero  the  given  name  ot  the  deceased  in  the  suit  of  the  city  ot  New 
Orleans  vs.  the  estate  of  Samuel  Stewart  Is  mentioned,  and  the  con- 
stitution itself,  as  well  as  the  statutory  law,  contemplates  that  a 
"  succession"  may  be  a  plaintiff  or  defendant.  This  word  "  estate" 
Is  .synonymous  with  "  succession."  This  disposes  of  the  objection 
that  there  was  no  defendant  before  the  court,  the  notice  having  been 
published  according  to  law. 

This  suit  not  being  probate  is  not  embraced  in  the  provisions  of  sec- 
tion seven  of  act  No.  73  of  1872,  nor  in  the  clause  In  act  No.  2  of 
1873,  on  this  subject,  in  relation  to  section  five  ot  act  No.  2  of  the 
special  session  of  1870. 

But,  it  ft  be  conceded  that  section  seven  of  act  No,  73  of  1872  is  still 
in  force,  the  jurisdiction  of  tax  suits  against  successions  given  by  it 
to  the  Second  IMstrict  Court  is  merely  concurrent,  and  not  exclusive. 
This  disposes  of  the  objection  that  the  judgment  appealed  from  did 
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not  order  the  toxee  to  be  paid  In  due  oourse  ol  ftdmjnistratlon.  This 
requirement  of  the  law  appUee  to  probate  matteis. 

CUy  of  Ifew  Orleana  va.  Ettate  oj  Samviel  3lew<a^,  180. 

7.  The  couit  a  qua  decided  properly  In  requiring  the  balance  due  on 
the  note  of  Elliot,  afier  exhausting  the  mortgage  given  to  secure  It, 
to  be  deducted  from  the  mase  of  the  estate  before  the  partldon.  It 
was  a  debt  of  the  deceased.  The  conslderatloa  thereof  Is  immate- 
rial Mrs.  Elliot  must  contribute  to  pay  it,  because  the  statute  of 
MissiBeippl  "givee  her  one-half  of  the  personal  estate  after  paying 
tbB  debts  of  the  deceased." 

The  assets  having  been  placed  in  hank  by  order  of  the  court  pending 
litigation,  the  loss  thereof  occurring  by  the  failure  of  the  bank  must 
fall  equally  upon  both  the  owners  of  said  assets,  Mrs.  Burke,  the 
universal  legatee  and  testamentary  executrix  of  the  deceased,  and 
Mrs.  EUlot,  his  wife.  Hrs.  Burke  was  under  no  obligation  to  protect 
Mrs.  Elliot  from  loss  occurring  to  funds  not  under  her  control.  Being 
a  half-owner,  Mrs.  EUlot  bad  as  good  an  opportunity  to  pursue  the 
ddlnquent  bank,  or  clerk.  If  they  were  in  fault,  as  Mrs.  Burke. 

The  Item  of  Bve  hundred  dollars  charged  by  Elliot's  attorney  for  hav- 
ing, among  other  services  rendered,  "entered  upon  the  business  of 
securing  evidence  "  for  a  contemplated  suit  for  separation  between 
ElUot  and  his  wile,  which  was  never  brought,  can  not  be  regarded  as 
Intimate.  An  attorney  ought  not  to  recover  on  such  a  demand. 
The  court  below  erred  in  not  rejecting  this  Item  so  far  as  Mrs.  Elliot 
is  concerned. 

Mi8.  Elliot  does  not  occupy  the  position  cf  heir.  The  moment  the 
death  of  her  husband  occurred,  she  was  by  the  laws  of  the  place  of 
tbetr  domit^e  (Mississippi)  vested  with  the  ownerehip  of  one  half  of 
the  personal  estate  after  paying  the  debts  of  the  deceased.  There- 
fore the  judge  a  quo  did  not  err  in  deciding  that  she  was  not  liable  to 
contribute  to  the  payment  of  the  attorneys  employed  by  the  univer- 
sal legatee  and  testamentary  esecutrix.  There  is  no  more  reason 
why  Mrs.  Elliot  should  contribute  to  pay  Mrs.  Burke's  attorneys 
than  the  latter  should  contribute  to  pay  the  fees  of  the  attorneys  of 
the  former. 

Succegslon  of  Sampton  Ettiot,  183. 

8.  This  succession  was  opened  in  the  State  of  Louisiana  and  in  the 
State  of  Mississippi,  in  both  of  which  States  the  deceased,  who  re- 
sided in  Mississippi,  left  a  large  amount  of  property.  In  an  account 
of  her  administratioD,  containing  a  partial  tableau  of  distribution, 
the  administratrix  cliarged  Mrs.  Metcalfe  with  the  amount  of  two 
drafts  drawn  in  her  favor  by  the  deceased  and  subsequently  paid  by 
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the  adminlBtratiix.  Urs.  Metcalfe  objected  to  It  on  seveial  gronnds, 
among  wbicb,  becanse  Boid  two  drafts  having  been  donated  to  her 
bj  her  deceased  father  In  the  State  of  Hlaeisslppl,  and  said  gift  hav- 
ing been  perfected  by  dellveiy  In  said  State,  where  the  donee  was 
^so  domldled  at  the  time,  can  not  be  the  object  ol  collation  in  this 
State,  wherefore  she  prays  that  the  said  charge  be  stricken  from  Uie 
account  and  the  amount  paid  to  her. 

In  this  case  the  only  duty  of  the  administratrix  in  respect  to  the  drafts 
was  to  place  the  item  on  the  account  oa  bo  much  paid  or  to  be  paid 
in  the  course  of  administration,  leaving  the  question  of  partition 
and  distribution  to  be  setded  In  other  proceedings,  if  it  should  not 
be  remitted  to  the  State  of  MlssisalppI,  where  the  principal  succes- 
slon  was  opened,  the  one  here  being  ancdllary.  But  as  the  Judgment 
appealed  from  might  be  succeeafully  urged  aa  res  judicata  In  any 
future  proceeding,  it  should  be  amended  so  as  to  roserre  opponent's 
light  to  object  to  the  charge  as  against  her,  one  of  the  heirs.  The 
questions  of  partition  and  collation  can  be  determined  at  another 
time. 

Succession  of  John  A.  Miller.  On  Oiqtoeition  of  3£rs.  M.  P.  Met- 
calfe to  the  Account  of  the  Executrix,  316, 
9.  FlainUfT  sues  to  annul  a  judgment  against  the  succession  of  his 
father.  Among  other  pleas,  defendant  sets  up  that  of  ree  judicata. 
That  plea  must  prevail.  The  claim  of  a  creditor  of  a  succession 
established  by  a  judgment  obt^ned  against  the  executor  after  a  con- 
testatio  litie  can  not  afterward  be  examined  at  the  suit  of  the  heirs, 
but  must  be  classed  as  a  liquidated  debt  of  the  succession. 

Frank  H.  Seal  vs.  Valentine  Faggert  el  at,  822. 
10.  The  succession  of  Benton  obtained  judgment  against  the  succesrion 
of  Anderson,  and  two  days  thereafter,  without  authority  of  court 
and  on  his  own  responsibility,  the  administrator  of  the  succession 
of  Benton  transferred  or  rather  signed  a  privat«  act  transferring  said 
judgment  to  Montgomery  &  Delony,  attorneys  at  law,  who  were 
creditors  of  the  succession  of  Benton  for  services  rendered.  Subse- 
quently, Montgomery  &  Delony  took  a  rule  on  the  administrator  of 
the  succession  of  Anderson,  to  compel  him  to  sell  property  and  pay 
this  debt. 

The  administrator  of  the  succession  of  Benton  intervened,  alleging 
the  invatidity  of  the  transfer  he  had  made,  praying  to  be  recognized 
the  owner  of  the  transferred  judgment,  and  praying  that  the  ad- 
mhiistrator  of  the  Anderson  sucoeesion  be  compelled  to  sell  proper^ 
and  pay  it. 

The  administrator  of  (he  Anderson  succeeeion  In  tiis  reply  denied  that 


INDEX.  IMT 

8U0GESSI0M— ContlDued. 

the  pUdotiflb  in  rule  were  the  l^Eid  ownere  of  the  judgment,  and  al- 
leged that  it  still  belonged  to  the  succeeslon  of  Benton.  . 
The  oourt  a  qua  oorrocUy  decided  that  the  transfer  to  plaintlfb  Id  rule 
wae  not  valid,  and  that  the  judgment  against  the  Anderson  etiooee- 
doD,  alibied  to  be  translerred,  stUl  remained  the  property  ot  the 
BeotoD  succeesloii. 
What  object  the  administrator  ot  the  Anderson  sucoeeslon  can  have  In 
appealing,  other  than  to  obtain  a  dejay  In  setUlDR  the  sucoessioD, 
can  not  be  perceived  ;  tor  he  doee  not  deny  the  indebtedness,  and 
the  court  below  agreed  with  his  allegation  that  the  judgment  against 
the  succession   he  represents  still  belongs  to  the  Benton  euoces- 

It  is  equally  incomprehensible  why  Iievl  Prewett,  an  alleged  creditor 
of  the  Benton  suooession,  and  an  tnterrenor  in  this  sntt,  seeks  relief 
by  ap[»eal  from  the  judgment  in  favor  of  that  aucoession,  which  is 
looking  to  the  recovery  of  funds  to  be  distributed  among  the  credit- 
ors thereof,  of  which  he  is  one.  The  administrator  of  the  Benton, 
succession  Is  the  common  agent  of  all  the  creditors,  Levi  Prewett 
included,  who  Is  therefore  without  interest  in  this  litigation. 

As  to  Montgomery  &  Delony,  the  pretended  transferees  of  the  judg- 
ment, from  their  admission  In  the  record  and  from  the  private  act  ot 
transfer  made  by  the  administrator  without  authority  of  court,  it 
clearly  follows  that  they  have  no  sembluice  of  title  to  said  judg- 
ment   Upon  their  own  sbojrihg  they  are  not  entitled  to  reii^. 

Succession  of  Amy  Anderson.  On  Riile  for  Sale  of  Froperty, 
336. 
11.  'two  questions  are  to  be  examined  fn  this  Instance :  First,  b  the  de- 
cree of  the  parish  court  rendered  on  the  twenty-eighth  of  Novem- 
ber, 1868,  ordering  the  sale  ot  the  plantation  called  Quantlco,  to  be 
regarded  as  an  order  of  seizure  and  sale ;  and,  if  so,  was  It  legally 
issued  ?  Second— If  not.a  decree  via  executiva,  is  it  valid  as  an  order 
of  sale  rendered  upon  the  application  of  creditors  for  the  sale  of 
property  of  the  estate  of  Linton,  who  was  the  owner  of  the  afore- 
said plantation,  to  pay  thereby  debts  In  pureoanoe  of  articles  990  and 
991  of  the  Code  of  Practice. 

The  prayer  of  the  peUUon  for  the  sale  of  the  property  Is,  "that  the 
lands  and  improvements  described  in  the  act  of  mortgage  be  sold  at 
public  auction  for  cash,  and  the  proceeds  thereof  be  ratably  divided 
among  your  petitioners."  Then  Immediately  aft«r  follows  the  dec- 
laration that  "  the  petitioners  show  the  court  thatthe  deceased, Lin- 
ton, never  resided  In  your  parish,  that  he  died  during  the  present 
year,  and  that  his  succession  Is  vacant    Wherefore  they  pray  the 
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order  of  sale  as  allowed  b;  law,  tor  all  other  orders,  and  for  gweral 
rellel"  The  order  rendered  by  the  parUh  judge  was  reeponaive  to 
the  prayer  of  the  petition. 

It  is  imposaible  to  regard  these  proceedings  otherwise  than  as  utteriy 
nuIL  The  succession  was  wholly  unrepreaented ;  there  was  no  cura- 
tor or  admiaistmtor  appointed  to  administer  It ;  no  one  oontradlcto- 
rily  with  whom  the  creditors  could  contest  and  enforce  their  dalms. 
The  pctltlonera,  at  the  same  time  they  prayed  for  a  sale  of  property 
of  the  suoceesloa  to  pay  their  debts,  ignored  Id  substance  and  effect 
the  jurisdiction  of  the  tribunal  whose  authority  they  invoked  to  ob- 
.  ,  tain  the  payment  of  their  claims.  No  t^al  effect  can  result  front 
proceedings  so  illegally  conducted. 

O.  K.  Sawley,  PiAlic  Administrator,  vs.  Abraham  Heyman,  et  at, 
847. 
13.  The  plahitur  has  instituted  this  suit  agidnst  her  brother  Indlvidu^ly, 
and  also  as  testamentary  executor  of  their  father,  as  administrator 
of  the  succession  of  their  mother,  and  as  tutor  of  a  minor  heir. 

Third  persons,  creditors  of  the  succession  of  Sidney  Thezan,  de- 
ceased, have  appealed  from  a  judgment  declaring  certain  property 
to  belong  to  the  commnnity  which  existed  between  said  Thezan  and 
his  predeceased  wife,  recc^izlng  the  parties  to  this  suit  (two  of  full 
age  and  one  a  minor)  to  be  the  sole  Intimate  h^rs  of  their  mother, 
maintaining  her  in  the  possession  and  ownership  of  her  share  of 
said  community,  ordering  the  defendant,  as  testamentary  executor 
of  ids  father,  to  account  to  them  for  the  revenues  of  said  share,  and 
condemning  >itin  in  said  capadty  to  pay  to  them  (said  heirs)  a  cer- 
tain sum  of  money,  with  interest  and  mortgage  uid  privUege  for 
the  restitution  of  the  paraphernal  funds  of  the  said  mother. 

The  appellants,  having  become  creditors  of  the  husband  after  the  dis- 
solution of  the  community  by  the  death  of  the  wife,  have  no  claim 
upon  the  share  of  the  wife,  but  have  an  interest  in  seeing  that  the 
'  property  of  the  husband,  their  debtor,  is  made  available  for  tbcir 
debts  against  it.  Any  proceedings  between  the  parties  to  this  suit, 
touching  the  property  of  the  wite  only,  can  have  no  effect  upon  the 
rights  of  said  creditors  upon  the  property  of  the  husband.  As  to 
them  these  parties  have  the  right  to  demand  and  obtain  possession 
of  their  mother's  property,  but  they,  the  creditors,  can  properly 
contest  any  claim  that  the  heirs  of  the  mother  may  urge  upon  the 
property  of  their  father,  and,  although  the  judgment  in  this  case 
may  not  be  conclusive  against  them,  they  have  a  right  to  have  it 
revised  so  far  as  it  may,  in  their  opinion,  prejudice  them. 

If  the  property  described  in  the  petition  of  plaintiff  belonged  to  the 
community,  the  husband  as  usufructuary  was  entitled  to  the  reve- 


INDEX.  11*9 


SUCCESSION— CoDtlnned. 

uues,  and  conaequeittl;  there  is  error  in  making  the  teetamentary 
executor  account  to  the  heirs  for  the  oame.  As  to  what  properly 
constituted  the  community,  tills  court  has  before  It  the  Inventory, 
which  must  be  taken  as  sufQdent  for  the  purposes  of  this  suit  be- 
tween the  heirs.  The  appellants  have  the  right  to  show  in  the  su$t- 
cession  of  their  debtor  what  property  belongs  to  it;  and,  as  to  the 
parapherojl  rights  allowed  in  the  judgment  appealed  from,  this 
court  does  not  think  the  evidence  suffident,  it  not  appearing  in  the 
record  that  the  wife's  claim,  II  proved,  was  properly  recorded. 

Mrs.  Marie  Emelia  Thexan,  Wife  of  E.  IHimas,  el  aL,  vs.  Joseph 
Thetan,  Teetamentary  Executor,  et  dL,  142. 

13.  The  opponent  contends  that  the  general  expenses  of  administration 
should  be  borne  ratably  by  oil  the  property,  whereas  they  were  all 
placed  upon  the  proceeds  of  sale  of  one  piece  of  property  mort- 
gaged to  opponent  But  it  is  shown  by  the  record  tiiot  said  piece 
of  property  was  the  only  real  estate  of  the  Bucoession  that  was  sold. 
The  other  real  estate  was  not  sold  for  the  reason  that  there  was  no 
bid  for  it    The  succession  Is  insolvent. 

Succession  of  John  Youenes,  499. 

14.  Mrs.  Anna  Ledous,  testamentary  executrix  of  Amaron  Ledoux,  be- 
ing a  creditor  of  the  community  which  existed  between  the  deceased, 
Anais  Plantsv^es,  and  her  husband,  and  this  suoeesslon  consist- 
ing only  of  community  property,  her  claim  was  properly  placed  on 
the  account 

The  sureties  on  the  bond  of  the  administrator  are  shown  to  be  insufQ- 
dent  The  rule  requiring  additional  security  on  the  bond  of  the 
administrator  should  be  made  absolute. 

The  children  of  the  deceased  are  her  heirs,  and  they  are  in  no  sense 
mortgage  creditors  o(  this  succession;  their  mother  owed  them 
nothing;  by  succession  they  succeeded  to  her  rights.  Whatever 
claims  they  have  against  their  father  on  account  of  paraphernal 
funds  of  their  mother  disposed  of  by  him  they  can  not  set  up  in 
this  settlement  of  the  succession  of  their  mother. 

As  the  heirs  have  not  renounced  the  community,  they  can  not  compete 
with  a  creditor  of  community  for  the  funds  In  question,  nor  will 
they  be  permitted  to  set  up  in  this  controversy  their  mortgage  rights 
against  thdr  father  on  account  of  paraphernal  funds  due  by  him  to 
thdr  mother. 

As  the  account  filed  only  indudes  part  of  the  assets  of  the  sucoeesion, 

the  court  a  qaa  manifestly  erred  in  accepting  it  as  a  final  account 

and  ordering  the  administrator  to  be  discharged  from  further  duty. 

SucceaMan  of  Flantevignes,  662. 

14.  As  heir  the  opponent  took  possession  of  the  estate,  liaving  been  for- 
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molly  put  in  posseesioD  by  one,  at  least,  ol  the  executoraL  The  boo- 
oessloa  la  not  only  not  vacant,  but  there  is  no  suooesskm  to  admin- 
ister,  the  heir  thereof  having  poaseBSlon  of  the  sama 

Succeaawm  ^  John  F.  MUter,  573. 

15.  There  is  no  want  of  proper  paitlea  in  this  case.  It  is  not  shown  that 
there  are  other  parties  in  interest  than  those  plalntltb  pray  to  be 
cited. 

It  tlie  order  tor  a  curator  ad  hoc  is  Invalid  because  the  party  signing 
as  Judge  is  not  Judge,  that  is  no  cause  to  dismiss  the  suit  A  new 
order  may  be  granted  by  the  proper  judge. 

One  judgment  creditor  of  a  euooession  has  an  interest  to  attack  the 
validity  of  the  judgment  of  another  creditor,  where  the  funds  of  the 
sucoeeslon  are  not  sufBdent  to  pay  both.  The  court  below  has  juris- 
dlotlon  to  revise  the  judgment  complained  of,  and  plainUfb  have  an 
Interest  to  demand  the  nullity  thereof. 

C.  Cavaroc  et  al  vs.  Zachary  T.  Foumet,  Adndmatraior,  et  aL, 
587. 

16.  It  appears  from  the  record  that  the  opponent  to  the  tableau  is  an 
heir  of  the  deceased  whose  estate  is  being  administered,  and  there- 
fore interested  in  defeating  any  debts  placed  on  the  tableau  not  due, 
or  prescribed.  In  his  opposition  he  pleaded  prescription  against 
certain  clalme  placed  on  xbe  tableau,  which  on  their  faoe  appear  to 
be  prescribed.  The  administrator  and  the  court  seem  to  have  re- 
garded the  opposition  as  a  separate  suit,  in  which  the  opponent  was 
a  plaintiff,  and  dismissed  his  opposition  lor  not  prosecuting  iL  This 
was  an  error.  The  opposition  was  on  file  in  the  nature  of  an  answer, 
and  if  the  reoord  showed  that  an;  of  the  objections  were  v^d,  the 
court  should  have  considered  them. 

Succession  of  Anloine  Somen.    Opposition  of  Severin  Homero  to 
ToWeaujUed,  607. 

17.  A  creditor  holding  a  clMm  secured  by  special  mortgage  on  property 
belonging  to  a  vaoant  and  apparently  insolvent  estate,  can  proceed 
via  extxuHva  against  said  property  In  eatiefaction  of  his  debt  This 
question  has  long  been  settled  by  numerous  decisions.  It  is  no 
longsr  an  open  question. 

Charles  CamiUe  Darand,  Administrator,  ve.  E.  DeWioussaye, 
Sheriff,  et  al,  622. 
16.  It  is  unimportant  to  the  opponents  whether  certain  privileged  debts 
be  paid  or  not;  If  they  exist  they  are  properly  on  the  tableau. 
The  administrator  is  only  entitled  to  his  commissions  on  the  amount 

collected  and  to  be  distributed. 
A  judicial  sale  can  not  be  annulled  In  a  collateral  proceeding  in  which 
the  vendee  is  not  a  party. 
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The  vendee  In  this  loBtanoe  is  protected  by  the  order  of  the  court 
under  which  the  sale  was  made,  even  it  the  ex  parte  order  reeclad- 
ing  the  first  order  could  be  construed  to  forbid  the  sale  absolutely, 
because  the  vendee  had  do  knowledge  of  the  fact  But  the  second 
order  was  conditional,  and  the  adminlBtrator  complied  with  the  con- 
dition, so  that,  even  if  it  had  been  rendered  oontradictoiily  with  the 
administrator  and  valid,  it  would  not  have  had  the  effect  ot  annul- 
ling the  first  order. 

It  la  now  well  settled  that  a  sale  of  succession  property  to  p^  debt* 
may  be  validly  made  for  less  than  two  thirds  of  the  approisCTtant 

The  claim  of  the  widow  and  children  of  the  deceased,  who  were  and 
ore  in  necessitous  drcumstanoes.  Is  correctly  placed  on  the  t 
as  a  privileged  one.  They  are  entitled  to  the  one  thousand  d 
allowed,  with  a  privll^^  according  to  law,  lees  the  value  of  tl 
niture  recdved  by  her  and  such  sums  as  have  been  collected  tybcr 
while  acting  as  admlolstFatrlx. 

Succession  of  Patdin  Fbntetieu.  Oppomtion  to  Homologalion  ef 
Tafileaw,  688. 
20.  The  proceeding  Is  bregular  and  inadmissible.  It  Is  not  regular  to 
issue  an  ex  parte  order  in  favor  of  one  or  more  creditors,  wlUiout 
notice  or  proof,  for  the  sherifT  to  sell  property  under  administration 
to  pay  said  creditors.  Proceedings  should  be  taken  coutradlctoiSy 
with  the  administratrix,  to  have  property  sold  to  pay  all  the  debts 
of  the  succession. 

Succession  of  John  P.  Spears.    ApplicatUm  to  aeae  and  seU  IVqp- 
erty,  804. 
3L  Vaughn's  appointment  as  public  administrator  was  made  by  at  court 
o(  competent  jurisdiction.    The  validity  of  his  appointment  can  not 
be  Inquired  Into  collaterally. 

It  Is  immaterial  whether  the  representative  of  the  succession  de^- 
nated  himself  as  curator  or  admlnietrator.  The  point  to  be  deter- 
mined would  be,  not  the  title  by  frhich  he  designated  himself,  but 
the  power  which  he  has  to  represent  the  succession. 

The  defendants  set  up  title  to  the  property  in  controversy,  which,  they 
say,  was  acquired  by  them  from  their  father,  John  Turner,  and  In 
support  ot  their  claim  present  the  following  document:  "  One  day 
■after  date,  we,  or  either  of  ns,  promise  to  pay  to  John  Turner  or 
bearer  the  sum  of  six  thousand  two  hundred  dollars  for  u  tract  of 
land  known  as  the  Dockey  place,  with  eight  per  cent  Interest  from 
date  until  ptdd.  August  28, 1869.  Signed:  Jackson  Turner,  Obadlah 
Turner." 

This  note  is  certainly  no  title.  It  is  not  an  act  of  sale,  and  It  transtets 
no  property.    The  tdct  that  It  was  recorded  gives  to  It  none  of  the 
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forma  required  for  the  tranamis^on  of  real  estate,  nor  does  it  change 
the  character  ot  the  instrument,  which  ia  notiiing  more  tlian  an  nn- 
conditional  obligation  to  pay  a  certain  sum  of  money. 

The  will  of  Tomer,  their  pretended  vendor,  is  not  evidence  of  any  sale ; 
It  is  not  even  a  donation,  for  the  document  expressly  says  that  the 
proceedB  of  the  note  aforesaid,  when  paid,  ore  to  be  distributed 
equally  among  all  the  children.  The  most  that  can  be  said  ot  de- 
fendants' title  is  that  they,  perhaps,  hold  under  a  verbal  sale.  But 
a  verbal  sale  or  other  disposition  of  real  estate  Ls  only  proof  ag^nst 
the  vendor  or  vendee  who  oonfesses  it  when  interrogated  ou  oath. 
The  docament  relied  on  is  neither  a  confession  under  oath  nor  an 
answer  to  interrogatories.  It  can  not,  therefore,  as  to  third  parties, 
be  of  any  force. 

The  succession  of  Turner  being  under  administration,  the  heirs  in  this 
condition  of  affairs  were  not  competent  to  malce  deeds  one  to  the 
other  of  property  belonging  to  the  estate  in  which  they  had  only  a 
residuary  interest. 

The  payment  of  the  aforesaid  note  to  the  administrator  of  the  succes- 
sion did  not  make  their  title  good,  as  they  claim,  because  they  had 
no  title.     The  payment  could  not  create  a  title  or  even  complete  a 

D.  C.  Morgan  et  aZ.  vs.  D.  T.  Locke  et  al,  806. 
22.  The  question  is  whether  a  minor,  who  was  never  represented  by  a 
tutor  during  his  minority,  loses  any  of  his  rights  or  property  by  pre- 
scription, or  by  a  failure  to  reiosoribe  his  mortgage  within  tea  years 
of  its  InBoription,  the  mortgage  having  been  given,  and  the  ten  years 
having  expired,  before  the  term  of  his  minority.  It  must,  howev^, 
be  stated  that  the  succeseion  ot  the  minor's  father  was  represented 
by  an  administrator,  who  was  in  office  when  the  prescription,  if  any, 
accrued. 
There  Is,  of  course,  a  difference  between  a  debt  and  the  mortgage 
which  Is  given  to  secure  the  payment  of  that  debt.  Acknowledg- 
ment of  the  debt  takes  it  out  of  prescription;  but  acknowledging  a 
debt  does  not  operate  as  relnscription  of  the  mortgage  which  was 
given  to  secure  the  paymmt  of  the  debt  They  are  substantial  and 
distinct  acts,  each  differing  from  the  other,  and  producing  different 
results.  Therefore,  to  keep  alive  both  the  debt  and  the  mortgage 
which  is  on  the  verge  of  being  prescribed,  the  debt  must  be  acknowl- 
edged and  the  mortgage  must  be  relnscribed. 
The  posidon  taken  by  defendant  that,  aa  ho  was  a  minor  and  unrepre- 
sented when  prescription  attached,  he  Is  not  affected  by  the  fact  of 
non-inscription  ot  the  mortgage,  la  not  correct,  as  the  facts  ot  the 
case  do  not  bring  him  within  the  line  of  protection  which  he  invokes. 
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The  BuccesstoD  of  the  minor's  father  was  represented  bf  an  admlnie- 
trator.  It  is  tnio  the  administrator  has  filed  what  he  calls  a  final 
acoount,  which  has  been  homologated,  but  he  has  not  been  discharged 
from  his  trust,  and,  until  dischai^ed,  his  offloe  continues;  so  that  the 
succession  was  represented,  and  the  note  with  regard  to  which  this 
Utigation  springs  was  the  property  of  the  suooeflsion.  If  the  admin- 
istrator has  failed  to  do  what  was  neceeeary  to  ooUeot  the  note  and 
secure  the  mortgage  attached  to  it,  he  may  be  responsible  for  his 
neglect,  but  his  neglect  can  not  deprive  others  of  rights  acquired 
even  in  consequence  of  his  neglect 

As  r^ards  the  tact  that  the  mortgage  was  declared  to  have  been  can- 
celed In  the  books  of  the  mortgage  office  by  the  plaintifCs,  that  fact  Is 
of  no  significance.  The  mortgage  would  have  prescribed  without  any 
entry  having  been  made  relative  thereto.  It  was  the  lapse  of  Ume 
which  prescribed  it,  and  not  the  declaration  that  It  was  canceled. 
A.  B.  Leonard  etalvs.  W.  2.  Smith  et  oL,  810. 
23.  It  fB  a  mistake  to  suppose  that  the  surviving  spouse  becomes  the 
heir  of  the  deceased  husband  or  wife  and  Is  seized  of  his  or  her 
property  by  the  mere  operation  of  the  law. 

Article  949  of  the  Civil  Code  declares  tliat  natural  children  and  the 
surviving  husband  or  wife,  being  put  into  possession  of  the  estate 
left  to  them,  are  not  considered  as  having  s-icceeded  to  the  deceased 
from  the  instant  of  his  death :  but  they  do  not  the  less  transmit 
their  rights  to  their  heirs,  if  they  die  before  having  made  their  de- 
maud  to  be  put  into  possession.  The  reason  is  that  this  sort  of 
heirs  having  only  a  right  of  actlou  to  cause  themselves  to  be  put 
in  possession  of  successions  thus  falling  to  them,  this  right  and  this 
action  form  a  part  of  their  succession,  wlilch  they  transfer  to  their 
heirs. 

IFiHia  vs.  Mam  and  Sherig,  657. 

See  Will,  No.  2—Forslall  vs.  Foratall  and  Foretall  vs.  Choppin  et 

al,  197. 
See  Taxes,  No.  8 — Johnson  vs.  Dunbar,  271. 
See  Sales,  No.  7— Norton  &  Sieoen  vs.  OilUens'  BanAr,  354. 
See  JnniBMCTioN,  No.  13 — Succeesion  o/  Taytor,  367. 
See  Executob,  No.  1—He.bert  vs.  Jackson,  Sheriff,  377. 
See  Evubhce,  No.  11— 2dandal  vs.  Heirs  <^  Mandal,  556. 
See  Legatee,  No.  1— Succession  of  Adelaide  Breaux,  603. 
See  Ekecotob,  Na  2— Swcceesion  of  Maria  Sowman,  611. 
See  Appeal,  No.  35 — Anderecm,  Administralor,  vs.  SmiUi,  Adminls- 

tralor,  649. 
See  Sales,  Na  16 — Ckanut  vs.  Levai^seiLr  &  Co.,  713. 
See  Aduinibtbatob  No.  9— Coie  vs.  Heirs  of  Sarah  Heddick,  843. 
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1.  In  this  Butt  Bg^oBt  the  treasurer  of  the  parish  of  Bapides  and  his 
sureties  said  sureties  were  not  entitled  to  plead  dlscuation  before 
the  judgment.  Under  the  statute  they  can  require  the  prindp^'s 
property  to  be  sold  before  theirs  can  be  seized. 

No  mortgage  is  created  by  the  registry  of  the  official  bond  against  the 
security;  the  mortgage  exists  only  upon  the  real  estate  of  the  princi- 
pal obligor  therein.    Hence  the  Judgment  of  the  court  below  reoog- 
nlzlog  a  mortgage  against  the  property  of  the  suretdes  Lb  wrong. 
Jamea  R.  Andrei^a,  President  of  Police  Jury,  Parish  of  Bapidea, 
vs.  E.  R.  Biossat  et  (U.,  236. 

2.  It  Is  true  the  amount  of  a  bond  is  not  fixed  in  the  charter  of  tiie  oity 
of  Natehltbches.  Considering,  however,  sections  five  and  ten  of  the 
charter  of  1872  (being  act  ninety-three  of  that  year),  there  can  be  no 
doi^t  the  Council  had  the  right  to  pass  the  ordinance  requiring  a 
bond  and  fixing  the  amount  thereof  for  the  taz-ooUector. 

Aasuming,  as  defendants  oontend,  that  plidntUb  were  guilty  of  lachee 
in  not  requiring  the  collector  to  make  monthly  reports  as  he  was  in 
duty  bound  by  an  ordinance  of  the  Council,  it  would  not  discharge 
the  sureties. 

Parol  evldenoe  was  properly  excluded  to  show  the  Council  had  granted 
an  extension  of  time  to  tbe  collector  to  make  his  settlement  Had 
they  granted  a  few  months  delay  to  make  his  settlement,  It  would 
not  have  released  tbe  sureties. 

The  court  a  qua  properly  excluded  the  testimony  of  a  witness  as  to 
whether  the  collection  of  the  quarantlne-t&x  was  covered  by  the 
bond  of  tbe  collector.  The  responribllfties  of  the  sureties  must  be 
determined  by  the  law,  and  not  by  the  opinion  of  wltnessea 

The  objection  that  the  plaintiffs  are  not  rightfully  mayor  and  coun- 
'     oilmen  of  Natchitoches  can  not  be  considered  hi  tbis  proceeding. 
They  are  In  otQce,  and  their  rights  thereto  are  not  to  be  detwmlned 
here. 

Intereet  on  the  Judgmrait  against  the  suretleB  should  be  allowed  from 
judicial  demand. 

Mayor  and  City  ConncU  of  Natchitoches  vs.  W.  H.  Beimond  et  ah, 
274. 

3.  The  defendant  in  rule  la  not  entitled  to  call  in  warranty  Julius  Aroni, 
who,  In  a  separate  act,  had  agreed  to  warrant  his  co-obligor,  Thos. 
R  Sutton,  from  liability  on  the  appeal-bond  which  they  both  signed. 
The  liability  of  Sutton  on  the  appeal-bond  had  been  fixed  by  the  re- 
tain of  nuUo  bona  on  thejieri  facias  issued  by  plaintifDs  agolnat  tlie 
defendants  In  execution ;  and  the  legal  representative  of  Sutton,  . 
the  surety,  hod  no  right  to  delay  the  summary  proceeding  of  plain- 
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tlfb  In  order  to  enforce  the  obligation  ol  Aronl  in  tavor  of  Button  to 
whioh  plalntUb  were  not  parties. 

As  tbe  ruling  of  the  court  in  refusing  to  strllce  out  tlie  call  in  warranty 
subjected  plalnUfb  to  UDueceseary  delay  in  the  enforcement  of  th^ 
claim,  they  bad  a  right  to  appeal. 

Charles  DeOreck  £  Co.  vb.  Murphy  &  GcAnee  et  oI,,  297. 
i.  There  being  judgment  against  the  plalntiCT  in  Injunction  alone,  and 
there  being  a  failure  to  collect  tbe  judgment  from  the  plaintifT,  exe- 
cution was  Issued  against  his  surety,  who  now  enjoins  on  theground 
that  he  wasnat  oondemnedby  that  judgment  The  judgment  or- 
dered, adjudged,  and  decreed  that  the  InjUDction  be  dissolved  with 
ten  per  cent  damages,  five  hundred  dbllars  attorney's  fees,  and  costs 
of  BUit 

From  the  tact  that  the  judgment  creditor  In  that  suit  had  InslBted  on 
having  a  summary  trial  of  the  case,  on  the  ground  that  It  was  such 
an  injunction  as  should  have  been  granted  without  bond,  and  the 
judge  a  quo  sustained  his  \iow8,  it  ie  fair  to  suppose  that  neither  the 
judgment  creditor  nor  the  Judge  Intended  to  condemn  a  anrety  on 
a  bond  which  they  said  ought  not  to  have  been  given.  At  any  rate, 
the  judgment  does  not  condemn  the  surety,  and  the  Injunction  was 
properly  Issued. 

Charles  L.  FriaiU  VB.  E.  Wdggaman,  Sheriff,  et  al,  514, 

5.  The  whole  question  respecting  the  rights  of  Judgment  creditors  to 
proceed  against  sureties  on  appeal-bonds  has  been  lately  examined 
by  this  court  in  the  case  of  Wliann  vs.  Irwin,  precedentiy  reported. 
This  esse  is  decided  according  to  the  doctrine  therein  laid  down. 

Bhoda  £.  White  vs.  Myra  Clark  Oaines.     Louis  Schneider  and 
Others,  Sureties  on  the  Appeal-Bond,  532. 

6.  The  property  sequestered  and  attached  was  released  upon  bond. 
Proceedings  were  taken  against  Uie  surety.  The  district  Judge  was 
of  opinion  that  the  surety  was  bound  tn  the  amount  ot  the  property 
released.  In  this  there  was  error.  The  surety  was  bound  for  the 
amount  of  the  Judgment  to  the  extent  ot  his  bond.  Now,  the  judg> 
ment  was  for  W87  80,  Therefore  the  surety  should  have  been  eon- 
denmed  to  pay,  not  the  value  of  the  property  released,  but  the 
amount  of  tbe  Judgment.  Flolntlfib  entered  a  remitlUiir  for  the  dif- 
ference between  the  judgment  and  the  amount  really  due.  But  this 
was  done  after  the  appeal  was  applied  for  and  the  bond  given ;  It  came 
too  late.    The  result  is  that  the  jiidgmentmust  be  amended. 

Lalanve  Brothers  vs.  McEinney,  642. 

7.  As  to  the  objection  that  the  sureUee  did  not  reside  In  the  parish,  it 
was  properly  overruled,  A  statute  of  tbe  State  expressly  permits  a 
pwson  residing  in  a  different  parish  from  that  In  which  the  offlcer  la 
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to  exerdee  his  fanctionB  to  be  surety  on  his  oCBoial  bond.  There  is 
no  conOiot  between  thie  law  and  artide  3012  of  the  Revised  avll 
Code.  State  ex  rel  Hinder,  District  Mtomey,  vs.  taAen,  645. 

a.  FlalntlfT  toAk  a  rule  upon  the  security  on  the  appeal  bond,  to  show 
cause  why  he  should  not  respond  to  the  judgment  The  objection 
Is  that  the  writ  of  fieri  fauUa  was  returned  before  the  delays  there- 
for given  by  law  had  expired. 

The  return  shows  that  the  defendant  was  absent  from  the  dty,  and 
that  demand  had  beeu  made  on  every  one,  within  the  reach  of  the 
sheriff,  iuterested  in  the  judgment,  for  the  satistactlon  thereof. 

This  rule  was  regnlariy  taken  by  the  plaintiff,  and  notice  thereof  given 
to  the  defendant  He  appeared  by  couDsel  whffli  it  was  on  trial  aod 
made  none  of  the  defenses  set  up  here.  He  does  not  show  In  what 
he  was  injured.  There  is  no  error  in  the  judgment  against  him. 
A.H.  Oaie £  Co.vi.  George  W.DoU.  Joseph Maristany, Securlfy.llS. 
9.  E.  C.  Palmer,  one  of  the  defendanta,  is  sued  on  the  following  docu- 
ment, as  security  tor  the  paymeot  of  two  notes  executed  by  Van 
Norden: 

"  Whereas  Mr.  W.  Van  Norden  has  given  his  two  notes  for  twenty-flve 
hundred  dollars  each,  dated  this  date,  respectivdy  at  seven  and 
eight  months,  to  his  own  order  and  by  him  indorsed,  now,  in  order 
to  secure  the  holder  of  these  notes  and  as  a  guarantee  lor  their  pay- 
ment, I  hold  myself  personally  responsible  to  the  holder  of  said 
notes  tor  their  prompt  payment  at  maturity.  It  is  understood  that 
this  agreement  is  oonfldential.  between  Mr.  Johnson  Armstrong,  rep- 
resenting all  parties,  and  Mr.  K  -C.  Palmer,  and  is  not  to  be  used, 
except  in  the  case  of.  the  death  of  Mr-  Palmer  or  Mr.  Armstrong,  and 
it  used  before  that  contingency  is  null  and  void." 

It  is  contended  that,  as  the  document  has  twen  produced  in  evidence 
against  E.  C.  Palmer  before  the  death  of  himself  or  Armstrong,  the 
obligation  Is  null.  But  it  is  evident  that  unless  the  document  could 
be  produced  In  evidence  in  court,  the  guarantee  could  not  iiave  been 
proved,  as  the  promise  to  pay  the  debt  of  another  can  not  be  proved 
by  parol;  nor  was  this  guarantee  to  tAke  effect  only  at  the  death  of 
one  of  the  parties  named,  for  he  bound  himself  for  their  prompt 
payment  at  maturity.  The  evident  intention  of  all  parties  was  the 
fact  that  the  guarantee  that  had  been  given  should  be  kept  secret 
from  all  but  the  parties  and  Mr.  Armstrong,  who  was  to  hold  s^d 
instrument,  as  Uie  representatiTe  of  all  parties,  until  the  maturity  of 
the  notes.  If  Palmer  then  kept  his  promise,  the  obligation  would 
be  surrendered  to  him,  otherwise  it  would  be  used  against  him.  Any 
other  construction  of  this  document  would  make  it  nugatory. 

W.  W.  Washburn  vs.  W.  Van  Nwden  et  al.  768. 
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10.  It  was  the  intenUon  of  plointitb  when  depositing  a  oert^n  amount 
of  money  in  the  hands  ol  defendant,  to  protect  hitn  against  paying 
a  bond  on  which  he  had  become  an  obligor.  Defendant  having  the 
money  of  plaintifb  In  hand  and  having  purchased  the  bond  on  which 
he  was  an  obligor,  his  purchase  Inured  to  the  benefit  of  his  co-obli- 
gors, who  had  protected  him,  and  is  bound  to  return  the  surplus 
over  the  amount  of  his  purchase^  He  can  not  speculate  thus  on  his 
co-sureties  with  their  funds. 

D.  Davis  it  Co.  vs.  S.  Levy,  Jr.,  834. 

11.  The  appeal  bond  In  this  instance  la  for  fifteen  hundred  dollars,  and 
the  surety  swears  that  he  holds  and  owns  two  promissory  notes 
amounting  to  Sfty-slx  hundred  dollars,  given  for  money  loaned  by 
him,  on  which  the  interest  is  regularly  paid  by  the  makers,  and  that 
he  does  not  owe  any  thing.  The  question  is,  whether  he  Is  a  good 
and  solvent  surety  according  to  the  law  and  jurisprudence  of  this 
State.    It  must  be  answered  In  the  affirmative. 

The  act  No.  24  of  1876  amending  article  675,  C.  P.,  has  not  made  the 
surety  insufficient  The  change  from  the  previous  article  is  the  In- 
sertion of  the  sentence:  "  And  having  property  liable  to  seizure  to 
the  amount  of  the  obligation  within  the  State." 
This  court  knows  of  no  law  and  has  been  referred  to  none  which 
exempts  promissory  notes  from  seizure.  Hence  the  surety  In  this 
case  Is  sufBcient. 

State  ex  rel.  Mrs.  If.  Favre  vs.  the  Judge  of  the  Fifth  District 
Court,  Parish  of  Orleans,  884. 
See  Action,  No.  6 — lYadat,  Widow  Jibrcrose,  vs.  Legar^,  337. 
See  Attachment,  No.  4^McGook  vs.  Willis,  448. 
See  Bond  (Jcmcial) — Faust,  Brother  £  Co.  vs.  Glynn  d;  Winti,  678. 
See  Commercial  Law,  No.  5— iVetcman  vs.  Kavfvian  &  Co.,  866. 

TAXES  AND  TAX  COLLECTOBB. 

1.  This  suit  b  brought  against  defendants,  delinquent  taxpayers,  after 
the  alleged  usual  publication  of  notice.  The  advertisement,  under 
the  statute,  has  the  effect  of  a  citation  duly  served,  and  it  should  be 
subject  to  the  same  rules  as  the  citation  of  which  It  Is  the  equiva- 
lent. Notice  published  to  the  "  Heirs  of  St.  Bomes"  was  not  a  legal 
citation  to  Eugene,  Victor,  and  Ermanoe  de  St  Homes,  the  appel- 
lants.   It  was  too  indefinite  to  amount  to  a  citation  to  any  one. 

aty  of  New  Orleans  vs.  the  Heirs  of  de  St.  Bomes,  17. 

2.  The  authority  of  the  Glovernor  to  remove  a  tax  collector  and  appoint 
a  successor  is  no  longer  an  open  question. 

State  ex  rel.  Attorney  General  vs.  Dumas  &  Carey,  49. 

3.  This  is  a  petitory  action.   At  the  adjudication  of  plaiatifTs  property. 
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sold  for  taxes  on  the  second  of  Apil],  1670,  the  constable  vas  irith- 
ont  authority  to  make  the  sale,  beoanae,  on  the  sixteenth  of  Ifaroh 
previous,  the  Oty  of  Jefferson  was  by  statute  annexed  to  the  city  ol 
New  Orleans,  and  a  constable  of  the  parish  of  Jefferson  could  per- 
form BO  ofBotal  duty  in  \he  city  and  parish  of  Orleanft. 
Plaintiff,  the  owner  of  the  property,  was  a  resident  of  the  dty  aS  New 
Orleans,  and  he  was  not  served  with  notice  of  seizure.  He  was  in 
no  sense  a  party  to  the  proceeding  whereby  the  constable  attempted 
to  make  a  forced  sale  of  his  property. 
The  return  day  of  the  writ  of  fleri  facias  had  passed  long  before  the 
sale,  and  tlie  constable  tailed  to  return  It  and  retain  a  copy  as  re- 
quired by  law.  Be^ee,  the  whole  proceeding  seems  to  be  a  tissue 
of  irregularities. 

George  W.  Graff  vs.  John  MoyUm,  75. 

4.  Section  sixty-nine  of  an  ordinance  of  the  dty  ot  New  Orleans  en- 
titled "An  ordinance  to  establish  the  nte  of  licensee  for  professions, 
coUlngs,  and  other  business,  and  for  carriages,  hacks,  drays,  ai{d 
other  Tehldes,  for  the  year  1876,"  la  the  authority  relied  on  by  de- 
fendant to  levy  a  license  tax  on  the  vebides  owned  by  plaintltib  sev- 
erally, and  for  seizlDg  the  same  tor  non-payment — which  seizure  is 
enjoined  by  said  plalntifb. 
That  portion  of  section  sixty-nine  which  relates  to  the  subject  of  tlUs 
controversy  is  In  conflict  with  ortide  118  of  the  constitution,  as  the 
tajc  tor  the  license  fo  In  proportion  to  the  number  of  vehicles  and 
the  number  ot  horses  used  to  draw  them,  and  not  npon  the  bui^ees 
or  vocation,  nor  Is  it  upon  the  value  of  the  property,  it  It  be  Int^ided 
as  a  property  tax. 
As  tor  the  other  sums  dalmed  by  the  dty  in  reconvention,  as  being 
taxes  levied  under  said  ordinance  upon  the  vocation  or  business  ot 
the  plaintUb,  they  amount  to  only  one  hundred  dollars  af^nst  each 
plaiotlft  This  claim,  therefore.  Is  not  within  the  Juriedlotlon  ot  this 
court,  the  legality  of  the  tax  as  to  that  matter  not  being  called  in 
question. 

William  Oullinan  etoLve.  CUv  of  Hew  Orleans,  102. 

6.  It  Is  proved  that  lot  No.  21,  In  square  No.  217,  bounded  by  Garonde- 
let,  St  Charles,  St  Joseph,  and  JuUa  streets,  upon  whloh  the  taxes 
are  cl^jned,  belongs,  as  stated  by  defendant,  to  the  Foydra?  Female 
Orphan  Asylumi  that  the  same  was  leased  for  fifty  yeafs  to  B.  W. 
Montgomery  in  1856,  and  that  defendant  holds  tinder  said  lease. 
The  lessee  is  not  liable  for  the  taxes. 

CUv  <!/■  -Neto  Orleans  vs.  Jo/in  W.  Cannon,  112. 

6.  By  acta  ot  1878,  section  two,  page  thirty-eight,  exclusive  jurisdiction 
is  given  to  the  Superior  District  Court  ot  tax  suits. 
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There  ia  no  force  in  tb^  plea  that  the  aasessnieDt  or  publication  waa 
Improperly  made  In  the  name  of  Mis.  J.  A.  Ferguson  simply,  and 
that  the  words  "  estate  of "  were  not  added  as  the;  should  have 
been,  considering  that  the  assessment  was  made  after  her  decease^ 
The  sole  purpose  Id  giving  the  name  at  all  being  Co  describe  or  iden- 
tify the  property  taxed  and  tlie  tax  assessed,  it  Is  evident  that  the 
addition  of  the  word  "  estate"  would  no  more  clearly  indicate  that 
the  property  taxed  Is  that  known  as  Mrs.  Fei^uson's. 

City  cff  New  Orleans  vs.  Mrs.  James  A.  Ferguson,  !U1. 

7.  The  law  requiring  an  estimate  of  the  necessary  expenditures  of  the 
parish  to  be  made  and  published  is  mandatory. 

The  law  which  Imposes  one  hundred  per  cent  as  damages  for  wrong- 
fully enjoining  the  oollectlon  of  taxes  doee  not  apply  to  asseeaments 
made  under  an  order  of  oourt  to  pay  a  Judgment  against  the  parish. 
FratA  Wilson,  vs.  R  K.  Anderson,  Tax  Collector,  95L 

8.  Plaintiff  sues  the  aucoession  of  Winder  Crouch  for  nineteto  hundred 
dollars,  the  amount  of  an  internal  revenue  tax  he  alleges  to  have 
paid  the  United  States  collector,  which  was  due  by  tbe  succession, 
and  which,  as  lessee,  he  alleges  he  was  compelled  to  ptiy  to  prevent 
eviction. 

Plaintiff's  suit  rests  on  the  allegatjon  that  the  payment  of  the  sum 
aforesaid  Inured  to  the  benefit  of  tbe  eucceerion.  But,  as  the  euc- 
ooe^on  was  Insolvent,  there  was  no  inheritance  or  l^^cy  for  the 
heirs,  and  it  was  not  liable  to  an  internaj  revenue  tax  in  the  inven- 
tory thereof.  Besides,  the  tax  claimed  on  the  flfty-aeven  boles  ol 
oottoD  had  already  been  paid  by  the  factor,  and  the  aucoession  was 
not  liable  on  account  thereof.  Therefore  the  payment  of  the  tax  by 
the  plaintiff  did  not  inure  to  the  benefit  of  the  succession,  as  the 
same  was  not  owing  by  it. 

W.  J.  S.  Johnson  vs.  J.  C.  Dunbar,  Adminislrator  of  the  Swces- 
frfon  of  Winder  Crouch,  271. 

9.  In  making  out  the  descriptive  list  for  the  board  of  assessors,  plain- 
tiff, tax  collector,  was  merely  performing  a  duty  pertaining  to  his 
Office,  for  which  the  S!:ate  had  provided  suitable  compensation.  In- 
deed, it  prohibited  him  from  receiving  more  than  two  thousand  dol- 
lars, and  required  him  to  be  paid  by  the  State  Treasurer  6n  the 
warrant  of  the  Auditor  of  Public  Accounts. 

That  part  of  the  ordinance  of  the  police  Jury  allowing  remuneratdon 
for  a  service  which  was  a  duty  imposed  by  law  on  the  tax  collector 
must  be  r^^rdrd  as  a  mere  gratuity,  and  it  can  not  be'the  basis  of 
a  valid  demand  against  the  parish.  A  polioe  Jury  has  no  authority 
to  beetow  a  Uberallty  on  any  one. 

Pl^ntiff,  however,  is  entitled  to  reasonable  compensation  for  making 
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out  the  pariah  tax-rolls,  but  he  has  tailed  to  prove  the  value  of  this 
service. 

B.  T.  Beauregard  vs.  Parish  qf  ^lat  Baton  Bouge,  306. 

10.  This  suit  is  against  the  parish,  a  Juridfoal  person,  and  the  appdiants 
are  third  persons  who  olalm  that  they  are  taxpayera,  and  thra«fore 
have  an  interest  But  they  have  tailed  to  allege  or  to  show  that 
they  have  a  pecuniary  interest  la  the  auit  exceeding  five  hundred 
dollars,  and  there  is  do  afSdavit  showing  that  they  are  taxpayers. 
The  appeal  must  be  dismissed. 

Widow  M.  C.  Batlibone  vs.  FtxrUh  of  SL  jiunea,  324. 

11.  B.  Weiss  mortgaged  to  pl^ntlff  a  lot  of  ground  described  in  the  pe- 
tition. It  was  forfeited  to  the  State  for  non-payment  of  taxes  due 
by  Wdss.  Subsequently  it  was  sold  tor  taxes  to  defendant,  ^ain- 
tllf,  the  mortga^  creditor  of  Welsa,  now  sues  to  subject  this  prop- 
er^ in  the  hands  of  said  purchaser  to  the  payment  of  the  mortgage 
debt,  the  proceeding  being  by  an  hypothecary  action. 

A  stock  of  goods  belonging  to  Weiss  was  attached  by  his  creditors. 
The  tax  collector  intervened,  claiming  a  privilege  tor  the  amount  of 
taxes  due  by  Weiss,  and  obtained  judgment  for  someseven  hundred 
dollars,  with  recognition  of  privilege  superior  to  that  of  the  seizing 
creditors.  The  goods  were  sold  on  twelve  months  credit,  and  the 
bonds  or  obligations  ot  the  purchasers  have  not  been  collected. 
This  sale  was  made  pending  the  litigation  by  order  of  court  on  ac- 
count of  the  perishable  nature  ot  the  goods  attached. 

Although  the  State  bad  judgment  for  taxes  due  by  Wetss  and  was  de- 
creed to  have  a  privilege  on  the  goods  attached  superior  to  that  of 
the  seizing  credltore,  this  Imposed  no  obligation  on  the  tax  collector 
to  sue  on  the  bonds  given  for  the  goods  sold  as  aforesaid,  nor  did  it 
Impair  the  right  of  the  State  to  cause  other  property  of  Weiss,  the 
delinquent  taxpayer,  to  be  s^zed  and  sold  tor  taxes  due  the  State. 

The  lot  in  question  had  been  forfeited  to  the  State,  and  the  sale 
thereof  to  pay  the  amount  due  by  the  delinquent  owner  was  valid, 
if  the  forms  of  law  tor  a  forced  sale  were  observed,  about  which 
there  la  no  controversy.  While  that  sale  stands  the  mortgage  ot 
Weiss  In  favor  of  plaintiff  can  not  be  enforced  on  the  property. 

M.  Berwin  vs.  M.  Legrae,  352. 

12.  Plaintlfit  refuses  to  pay  her  State  tax  on  a  house  which  she  owns  in 
the  city  of  New  Orleans,  on  the  ground  that  she  rents  it  for  the  use 
ot  a  public  school. 

Plaintiff  relies  on  Mrs.  Lefranc's  case.  In  that  case  It  was  shown,  not 
only  tliat  her  house  was  used  for  the  purposes  ot  education,  but 
that  she  kept  the  school.  Here  the  plaintiff  does  not  keep  the 
school.    She  owns  the  property  and  derives  revenue  from  the  rent 
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thereof.  There  is  do  reason  why  she  should  not  pay  taxes  on  such 
property,  just  as  those  vho  rent  houses  to  dry-gooda  merchants  are 
held  to  pay  theirs. 

Caroline  Armatid  and  Hunband-  vs.  F.  E.  Dumas,  State  Tax  (kA- 
lector,  403. 

13.  The  plaintiff  is  ]i^\e  for  the  proportion  of  taxes  on  the  Improve- 
.  ments  made  by  him  on  the  ground  he  has  leased. 

Thomae  B.  Lee  vs.  City  of  Neto  Orleans,  426. 

14.  By  section  five  of  act  No.  175  of  the  acts  of  1859  the  assistant  city 
attorney  was  entitled  to  rooover  five  per  cent  commissions  on  judg- 
ments when  the  amounts  thereof  have  been  collected  and  actually 
paid  into  the  treasury.  On  UDCoUected  judgments  for  taxes  plaintiff 
is  not,  therefore,  entitled  to  recover  the  commiesioos  he  claims. 

Plaintiff  is  not  entitled  to  oommisaloDe  on  the  bille  for  city  licensee 
collected  by  the  city  treasurer  subsequent  to  the  first  day  of  Febru- 
ary, 1868,  assuming  that  on  that  day  it  became  the  duty  of  the  city 
treasurer,  under  the  charter  of  1856,  to  turn  over  to  him  sold  bills 
for  colleotion.  As  plaintiff  did  not  perform  any  services,  he  Is  not 
entitled  to  remuneration. 

E.  HeUtand  vg.  City  of  New  Orleans,  456. 
16.  All  legislative  contracts  must  be  construed  most  favorably  to  the 
State,  If  there  is  any  doubt  as  to  their  meaning  or  interpretation, 
and  a  party  claiming  exemption  from  taxation  must  come  strictly 
within  the  provisions  ol  the  statute  granting  it 

Considering  the  provisions  of  sections  two,  three,  and  eleven  of  the 
charter,  the  conclusion  is  that  the  exemption  from  taxation  granted 
to  the  New  Orleans,  Opelousos,  and  Qreat  Western  Bailroad  was 
not  a  transferable  right;  that  the  State  never  intended  to  confer  on 
the  grantee  the  power  to  convey  this  right  or  privilege  to  another 
corporation  or  to  a  natural  person.  Tho  privilf^es  granted  were  to 
the  person  of  the  grantee.  It  was  never  intended  to  attach  to  tho 
property  of  the  corporatjon,  and  to  follow  it  into  third  hands,  whea 
sold  on  execution. 

The  franchises  of  a  railroad  company  can  not  be  alienated  without  the 
consent  of  the  State  which  granted  them.  'When  the  State  cove- 
nants and  agrees  that  a  certain  corporation  shall  administer  certain 
franchisee,  the  ordinary  judgment  creditors  of  that  corporation  may 
seize  and  sell  its  property,  but  not  the  franchises.  It  is  a  State  pre- 
rogative to  put  the  administration  of  the  franchises  into  such  hands 
as  it  may  choose,  and  they  con  not  be  transferred  without  the  con- 
sent of  the  State. 

Therefore  the  sale  of  1870  by  the  ordinary  judgment  creditors  of  the 
New  Orleans,  Opelousas,  and  Oreat  Western  Bailroad  Company  to 
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the  plaintiff,  Charles  Morgan,  who  had  previouely  bou^t  the  first 
division  of  the  road  extending  from  Algiers  to  Berwick's  Bay,  erf 
ttie  unfiDished  division  of  the  same  extending  from  Berwidi's  Bay 
to  Opeloi»aB,  and  tlic  division  from  Opelousas  to  ttie  Sabine,  upon 
nhicli  no  work  had  ever  been  done,  transferred  to  the  pnTcbaser 
whatever  property  the  corporation  had  embraced  within  those  divis- 
ions;  but  the  person  of  the  corporation  and  the  franchises  which 
the  State  had  committed  to  its  hands  were  not  alienated. 

Section  nine  of  the  charter  of  1853  authorized  the  corporation  to  bor- 
row money  as  might  be  required  for  certain  purposes  and  to  mort- 
gage the  property  of  the  company  to  accomplish  that  object,  but  do 
authority  was  given  to  mortgage  the  franchises. 

In  1856  the  State  passed  a  general  act  authorizing  railroad  companies 
to  mortgage  their  property  and  franchisee.  Until  this  act  was 
passed  the  franchises  ot  a  railroad  company  in  this  State  oould  not 
be  mortgaged.    Otherwise,  that  act  would  have  been  unnecessary. 

Charles  Morgan  did  not  acquire  the  privilege  of  exemption  from  tax- 
ation by  virtue  of  the  adjudication  to  him  of  the  first  great  division 
of  the  railroad  which  was  granted  by  the  charter  to  the  capitAl 
stock  and  other  property  of  said  corporation.  The  obligation  un- 
derlying this  right  of  exemption  from  taxation  was  an  Indivisible 
obligation,  and  the  obligation  underlying  the  right  of  exemption  of 
the  officers  and  employees  of  said  corporation  from  jury  duty  and 
military  duty  was  also  an  indivisible  obligation.  Neither  ot  theso 
can  be  broken  up  at  the  option  of  the  incorpomtora  and  divided 
into  as  many  obligations  and  rights  as  they  may  desire. 

The  right  of  corporate  existence  can  not  be  divided  up  and  made  ap- 
plicable to  the  dlfFerent  divisions  of  a  railroad.  Nor  can  the  right 
to  expropriate  propert;y  be  parceled  out  among  the  purchasers  of  the 
various  divisions  of  a  railroad. 

Several  corporations,  possessing  the  rights  and  franchises  stated,  can 
not  spring  into  existence  by  the  act  of  the  railroad  company  in 
mortgaging  and  selling  separate  divisions  ot  their  road  with  the 
rights  and  franchises  applicable  to  each  division,  because  tiiis  would 
be  the  exercise  of  a  prerogative  by  a  creature  that  belongs  exclu- 
sively to  the  creator. 

Hence  the  plaintitt  did  not,  by  the  adjudication  under  the  foreclosure 
ot  the  mortgage  on  the  first  division  of  the  road  with  the  rights 
and  privileges  applicable  to  it,  acquire  the  privilege  of  exemption 
from  taxation,  assuming  that  such  privUe^  was  acquirable  under  a 
mortgage  and  adjudication  ot  all  the  franchises  and  property  ot  the 
New  Orleans,  Opelousas,  and  Great  Western  Kailroad  Company, 
pursuant  to  the  act  ot  1856. 
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But,  assuming  that  bjr  the  purchase  of  all  the  shares  ot  stock  or  oth- 
erwise the  pl^ntiff  stands  before  the  court  representii^  the  New 
Orleans,  Opelousas,  and  Great  Western  Ballroad  Gompany,  he  can 
not  claim  the  exemption  from  taxation  mentioned  fn  the  charter,  in 
view  of  the  fact  that  the  rollroad  has  not  been  completed  within  the 
limits  of  the  State,  although  more  than  twenty  yean  have  elapsed 
since  the  charter  was  granted. 

The  charge  that  the  State,  In  assessing  the  tazee  now  sought  to  be 
collected,  has  violated  the  obligation  of  her  contract  with  the  New 
Orleans,  Opelousas,  and  Great  Western  BaUroad  Company  can  not 
be  maintained.  The  State  never  agreed  to  exempt  from  taxation 
forever  the  property  of  that  corporation. 

The  stipulation  in  the  charter  was  that  the  capital  stock  and  other 
property  of  said  company  "  shall  be  exempt  from  taxation  for  ten 
years  after  the  completion  of  said  road  within  the  limits  of  this 
State."  The  consideration  of  this  grant  was,  of  course,  the  promise 
of  the  corporation  to  prosecute  to  completion  the  building  ot  the 
railroad.  Over  twenty  years  have  passed,  and  nothing  of  the  kind 
has  been  done,  and  there  is  no  visible  prospect  of  its  completion. 

In  the  face  of  such  a  palpable  abandonment  of  the  enterprise  and  such 
V  a  flagrant  breach  ot  contract,  it  is  with  bad  grace  that  the  defend- 
ant, when  taxed  on  the  property  described  in  this  suit,  complains 
that  the  State  is  impairing  its  obligations.  To  permit  the  corpora- 
tion by  its  own  derelictions  to  prolong  the  period  of  exemption  from 
taxation  would  be  to  allow  it  to  take  advantage  of  Its  own  wrong; 
and  what  the  corporation  can  not  do  the  defendant  claiming  under 
it  can  not  accomplish. 

Stale  of  Louisiana  vg.  Charles  Morgan,  482. 
16.]  Registry  is  necessary  to  preserve  the  privilege  ot  taxes.  Subsequent 
reg^try  can  not  fix  an  incumbrance  which  did  not  exist  as  to  third 
persons  when  their  rights  were  acquired.  It  is  well  settled  that  in 
this  State  registry  is  essential  to  give  effect,  as  to  third  persons,  to 
all  mortgages  and  privileges. 

New  Orleans  Savings  InstHiilion  vs.  P,  W.  Leslie,  496. 
IT.  The  sole  question  in  this  case  is  whether,  under  an  ordinance  adopt- 
ed November  15,  1866,  "tor  the  sale  of  the  right  of  way  on  St. 
Charles  street  and  other  streets  in  the  city  of  New  Orleans,"  and 
under  a  contract  passed  in  accordance  with  said  ordinance,  the  city 
Is  bound  to  exempt  the  property  owned  by  defendant  from  taxa- 
tion. Theanswermust  be  in  the  negative.  The  dty  had  no  author- 
ity to  exempt  property  from  taxation.  It  had  no  power  to  defeat 
the  command  ot  its  creator,  the  General  Assembly,  requiring  it  to 
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levy  annually  "  an  equal  and  uniform  tax  upon  all  real  and  personal 
property  In  said  dty," 

dty  of  New  Orleans  vs.  SL  Charles- Street  BaOroad  Companv, 
497. 
IS.  Detmdant,  William  E.  Floyd,  tax-collector,  being  sued  for  a  certaiD 
amount  due  to  the  State  for  taxes  collected,  cl^ms  a  credit  on  ao- 
oouDt  of  delinquent  taxes  returned  by  him  as  not  collected.  His 
light  to  this  credit  Is  disputed  on  the  ground  that  the  list  of  delin- 
quent taxpayers  was  not  fumiBhed  to  the  parish  recorder  on  the 
second  Uonday  of  December,  1873,  as  required  by  law,  and  that  the 
list  is  not  true. 

The  delinquent  list  was  furnished  to  the  recorder  on  the  thirtieth  of 
December,  187S.  Tliis  was  a  dereliction  of  duty,  but  it  does  not  in- 
volve pecuniary  responsibility,  for  the  question  at  last,  as  betwe«i 
the  State  and  the  defendant,  would  not  be  about  the  time  when  the 
delinquent  list  was  filed,  but  what  was  the  amount  he  bad  failed  to 
account  for.  This  court  can  not  Impose  a  penalty  for  the  mere  de- 
lay In  filing  a  list  when  the  law  does  not  declare  what  that  penalty 
shall  be. 

A  tax-collector  Is  not  responsible  for  the  amount  returned  on  the  de- 
linquent tax-roll,  upon  the  obvious  principle  that  he  owes  only  for 
the  taxes  be  baa  collected. 

Defendant  cluma  the  sum  of  one  hundred  and  fifty  dollars  for  sales  of 
real  estate  in  the  collection  of  taxes.  To  this  he  is  entitled.  The 
sales  were  made  and  the  titles  recorded.  The  State  claims  tbat  It 
has  the  right  to  determine  whether  it  will  approve  the  same  or  not. 
If  tbe  Bales  are  not  accepted,  then  the  t&xee  are  due  on  the  land; 
but  the  defendant  has  not  received  them,  and  he  can  only  be  forced 
to  pay  what  be  has  collected.  It  the  salea  are  accepted,  then  the 
taxes  are  paid,  and  the  State  has  them  in  the  shape  of  land. 

Compensation  can  not  be  pleaded  by  a  tax-collector  when  sued  for 
taxes  collected  by  or  chargeable  to  him.  He  can  only  discharge  his 
obligation  by  paying. 

The  decision  of  this  court  in  the  case  of  Hennen  vs.  New  Orleans  and 
Carrollton  Bailroad  Company,  20  An.,  page  644,  relied  upon  in  favor 
of  Golding,  the  surety,  does  not  apply  to  tbe  prooeedings  in  this  suit 
A  majority  of  this  court  think  that  the  authority  quoted  refers  to 
and  governs  proceedings  in  the  courts  of  tills  city  alone,  where  by 
rules  of  court  notice  of  trial  Is  required,  and  not  to  proceedings  in 
the  oourta  of  the  country  parishes,  where  notice  of  trial  is  not  riiown 
to  be  necessary  by  any  rule  of  court 

Stale  of  LouiBicma  va.  William  E.  Floyd,  Tax-  CoUector,  and  Wil- 
liam Oolding,  SMreiv,B63. 
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19.  The  defendant,  an  attorney  at  law,  reluses  to  pay  a  lioense  tax  of 
ten  dollars,  imposed  by  the  corporation  of  the  town  of  Termlllon- 
ville  on  each  attorney  at  law  practicing  his  profession  within  the 
limits  of  the  corporation. 

Corporate  bodies  can  exerdse  only  the  powers  granted  to  them.  In 
referring  to  the  l^ialative  act  incorporating  the  town  of  Yerndlion- 
ville  It  Is  impossible  to  find  any  power,  express  or  implied,  granted 
to  the  corporation  to  Impose  a  license  tax  of  any  kind.  Therefore 
the  judgment  rendered  again'st  the  defendant  was  erroneouB. 

Corporation  of  VermiHonviUe  vs.  C.  K  MouUm,  586. 

20.  A  license-tax  is  demanded  of  the  defendant,  Walker,  under  act  No. 
14  of  the  acts  of  1872.  The  third  clause  of  the  first  section  of  that 
act  requires  a  license-tax  of  fifty  dollars  to  be  paid  to  the  State  by 
"  each  keeper  of  a  warehouse,  cotton,  or  lumber  yard,  or  oUier  place 
of  public  storage  for  hire." 

It  is  shown  by  the  evidence  that  the  defendant  has  the  usual  append- 
age of  all  saw-mlUs  doing  any  considerable  amount  of  business,  a 
scope  of  ground'  commonly  called  a  lumber-yard,  upon  which  the 
lumber  sawed  by  the  mill  is  stacked  or  piled  in  lote  or  parens  for 
sale,  or  for  delivery  of  such  parcels,  where  they  have  been  sAwed  to 
fill  biUs  previously  furnished  by  customers.  But  it  is  also  shown 
that  the  defendant  does  not  keep  lumber  on  storage  for  hire. 

The  construction  placed  by  plalntlfC  upon  the  third  clause  of  the  first 
section  of  the  act  referred  to  Is  inadmissible.  The  expressions  em- 
ployed in  the  connection  in  which  they  are  placed  relatively  to  each 
other  plainly  indicate  that  the  warehouse,  cotton-yard,  or  lumber- 
yard to  be  subject  to  the  license-tax  must  be  "  a  place  of  public 
storage  for  hire." 

State  of  Louisiana  v«.  J.  Walker  et  al,  636. 

21.  Several  grounds  are  set  up  for  the  iujunction  in  this  case,  the  most 
Important  being  that  there  was  no  legal  notice  or  citation,  wherefore 
the  payments  for  taxes  relied  on  by  the  defendants  were  null  and 
void,  inasmuch  as  the  publication  directed  to  Bichard  Murphy,  who 
had  been  dead  for  years,  was  no  notice  to  the  minor,  Richard  James 
Downey,  who  acquired  the  property  in  question  from  Richard 
Murphy  as  testamentary  heir  in  1867.  This  court  decided  in  accord- 
ance with  these  views,  but  on  rehearing  reversed  its  former  decision 
by  reason  of  the  law  and  evidence  being  in  favor  of  defendants. 

P.  Irmn,  Tutor,  vs.  City  of  Kew  Otieane  and  K  Wnggaman, 
Sheriff,  670. 

22.  The  law  prescribes  the  necessary  furmalitjee  to  recover  a  tax-judg- 
ment The  advertisement  ol  the  tax-bills  Is  sufficient  hotice.  Flain- 
tiff  has  never  sold  or  disposed  of  the  property,    li  v 
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the  name  in  which  she  acquired  it    Her  second  husband  was  not  a 
necessary  party.    The  proceedings  are  regular. 
The  objection  as  to  the  area  of  the  lot  is  of  no  importance,  at  least  to 
plaintifT.    If  the  sheriff  sells  more  than  she  owns,  she  will  not  be 
injured. 

Mrs.  K  J.  Lavergne  vs.  City  of  New  Orleans,  677. 

23.  This  is  an  injunction  suit  to  restrain  aa  execution  obtained  on  a  tax- 
judgment  in  favor  ot  the  city  against  the  defendant  The  grounds 
are  that  the  property  was  not  legally  or  properly  assessed;  that  the 
defendant  was  not  cited;  and  that  the  evidence  did  not  authorize  the 
judgment  Except  as  to  the  alleged  want  of  citation,  the  objections 
are  not  grounds  for  an  injunoUon.  The  errors  should  have  been 
corrected  before  the  judgmont  became  res  judicata. 

But  on  the  trial  of  the  injunction  no  evidence  was  adduced  to  prove  a 
want  o(  citation. 

Stoddard  Hoioell  vs.  City  of  New  Orleans,  681. 

24.  This  court  does  not  regard  the  tax  or  duty  complained  of  in  tiiie 
case  as  embraced  within  the  purview  of  the  clauses  of  the  constitu- 
tion invoked,  but  only  a  charge  imposed  for  the  services  of  a 
licensed  officer  of  the  State,  the  obligatiiiu  to  pay  which  arises  from 
the  voluntary  act  of  parties  employing  said  ofBcer.  The  State  did 
not  require  the  plaintiffs  to  sell  their  property  at  auction,  but  re- 
quired them  to  pay  the  cbarge  In  case  they  should  employ  an  auc- 
tioneer to  make  a  sale.  The  plalntifk,  having  bad  recourse  to  such 
a  mode  ot  selling  their  property  as  advantageous  to  themselves, 
have  no  just  cause  to  complain  of  the  requirement  on  the  part  of 
the  State.  C,  Boy!  el  al.  ca.  C.  E.  Girardey  et  al.,  717. 

W.  The  decisions  of  this  court  seem  to  have  been  that  the  articles  cf 
the  State  constitution  contain  nothing  inconsistent  with  the  law  ex- 
empting home  manufactures  from  municipal  licenses. 

It  has  been  decided  that  the  general  laws  exempting  from  license-tax 
persons  engaged  in  selling  articles  ot  their  own  manufacture  manu- 
factured within  the  State  were  not  repealed  or  modified  by  thechar- 
ter  ot  the  city  ot  New  Orleans  enacted  in  1870. 

But  it  is  correctly  contended  by  the  counsel  for  the  city,  that  since  that 
decision  was  rendered,  a  law  was  enacted  which  repeals  the  exemp- 
tion of  manufacturers  from  the  paymen:  of  licenses  so  tar  as  relates 
to  the  city  of  New  Orleans,  to  wit;  the  sixteenth  section  of  act  No. 
73  of  the  aots  ot  1872,  approved  the  twenty-aL\th  ot  April,  1872. 
The  objection  that  this  act  is  unconstitutional  because  it  is  not  sufiQ- 
cientiy  explicit  in  its  purposes  as  expressed  in  the  tiUe,  is  not  well 
founded. 

City  of  New  OrleauB  vs.  Gewge  W.  Dunbar  £  Son,  722. 
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26.  The  sole  ground  upon  which  the  Lafayette  iDsurauce  Company,  de- 
fendant and  appellant,  seeks  a  reversal  of  the  judgment  of  the  court 
a  qua  is,  that  it  paid  one  thousand  dollars  for  the  year  1875  to  tho 
State,  and  that  by  the  statutee  of  1871, 1872,  and  1874  it  is  provided 
that  the  payment  of  this  license  by  any  inaurance  company  should 
be  deemed  a  full  auquittanue  for  all  taxes  imposed  by  State,  parish, 
or  municipal  authority  for  the  year  (or  whieh  said  one  thousand  dol- 
lars are  paid,  except  taxes  ou  real  estate  owned  by  said  company. 

To  this  it  is  correetly  answered  that  under  the  constitution  of  1868  the 
General  Assembly  can  not  commute  taxes,  because  article  118  pro- 
hibits the  General  Assembly  from  exemptingproperty  from  taxation, 
except  such  as  is  actually  used  for  school,  church,  or  charitable  pur- 
poses, and  declares  taxation  shall  be  eijual  and  uniform  throughout 
the  State,  and  all  property  shall  be  taxed  in  proportion  to  its  value. 

This  limitation  upon  the  power  of  taxation  given  to  the  General  As- 
sembly precludes  tho  idea  of  the  existence  of  power  to  commute 

Tho  capital  of  an  insurance  company  is  its  property,  and  by  the  con- 
stitution it  must  be  taxed  like  the  property  ot  natural  persons,  in 
proportion  to  tho  value  thereof.  There  can  be  no  discrimination 
among  the  owners  of  property.  Therefore  the  portions  of  the 
statutes  relied  on  by  defendant  exempting  insurance  companies  from 
taxation  are  repugnant  to  article  118  of  the  constitution  and  void. 
City  of  New  Orleans  r,t.  Lafayette  Inmrance  Company,  756. 

27.  Defendant  claimed  the  right  to  sell  certain  medidnes  under  his  li- 
cense as  a  retail  merchant  without  getting  another  license  as  a  drug- 
gist. It  is  true  that  merchant  means  a  dealer  in  merchandise,  which 
general  term  has  a  very  extended  meaning,  covering  all  articles  ot 
commerce,  iDcluding  mediciues,  yet  it  will  not  be  denied  that,  al- 
though the  Legislature  requires  a  license  as  retail  merchant,  which 
probobly  means  a  retail  dealer  in  any  and  all  kinds  of  merchandise. 
It  can  still,  from  motives  of  public  policy,  require  a  special  license  of 
certain  kinds  of  dealers,  such  as  peddlers  and  hawkers,  under  the 
thirteenth  division  ot  the  first  section  of  act  No.  14  of  1872,  as  well 
OS  of  those  who  deal  in  certain  kinds  of  merchandise,  such  as  those 
who  retail  distilled  liquors,  sell  medicines,  keep  a  coffee,  soda,  or 
fruit  stand,  and  many  others. 

The  twenty-seventh  division  ot  the  same  section  provides  that  every 
person  having  more  than  one  shop,  store,  or  other  establishment,  or 
who  shall  exercise  or  follow  more  than  one  trade,  calling,  and  busi- 
ness, shall  pay  the  tax  on  each  separately. 

Under  tho  section  aforesaid,  it  a  retail  merchant  were  to  retail  whisky, 
he  would  be  liable  to  a  bar- room -license;  it  he  were  to  put  up  a  soda 
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touDtafD,  or  fruit  stand,  or  open  a  private  market  Id  bis  store,  he 
would  be  liable  for  the  extra  license  accordingly;  If  he  were  to  send 
out  goods  for  sale  as  a  peddler,  or  if,  in  connection  with  the  sale  of 
clothing,  he  were  to  employ  a  tailor  or  bdlors,  and,  furnishing  the 
doth,  have  clothes  cut  and  made  to  order  for  sale,  in  the  one  case  be 
would  have  to  pay  an  extra  license  as  a  peddler  or  bawker,  and  in 
the  other  as  a  merchant  tailor.  The  same  rule  will  apply  to  the  sale 
of  drugs  and  medicinee  by  a  ret^  merchfint,  a  special  lloense  being 
required  therefor  under  the  head  of  druf^ist 

State  of  Louisiana  vs.  Willis  Holmes,  7ft5, 

28.  It  is  correctly  contended  on  behalf  of  plaintiff  that  taxes  are  not 
debts  in  the  ordinary  sense  ot  the  word,  but  contributions  required 
of  the  dtizens  for  the  support  of  the  government,  and  without  whidi 
it  could  not  be  supported,  and  they  can  not  be  seized,  sold,  or  com- 
pensated. 

The  true  principle  is  that  taxes  are  contributions  to  be  paid  in  money, 
unless  spedal  provision  is  made  that  they  are  to  be  paid  otherwise. 
Such  provision  has  not  been  shown  in  this  case.  The  tact  that  die 
city  council  of  Shreveport  passed  special  ordinances  permltUng  cer- 
tain parties  to  settle  their  taxes  with  claims  or  judgments  against 
said  city,  does  not  confer  such  right  on  all  the  taxpayers. 

There  is  no  evidence  that  the  dty  of  Shreveport  had  authorised  taxes 
to  be  p^d  in  evidences  of  debt  against  the  city,  and  therefore  the  de- 
fendants are  not  entitled  even  to  the  r^ht  to  pay  any  part  of  their 
taxes  In  dty  warrants,  which  they  have  not  offered  to  do. 

Vity  of  Shreveport  vs.  Gregg  &  Ford,  836. 

29.  Until  the  contrary  be  proved,  this  court  must  presume  that  the  Judge 
a  qw>  had  suFDclent  l^al  evidence  before  him  to  sustain  the  Judg- 
ment rendered.  While  it  does  not  appear  from  the  minutes  of  evi- 
dence in  this  injunction  case  that  the  evidence  in  the  tax-suit  was  of- 
fered in  evidence,  the  judgment  rendered  therein  contains  this  cap- 
tion: "And  by  further  reason  of  the  production  and  flling  in  open 
court  of  the  tax-btll  or  claims  due  by  the  defendant  to  plaintiff,  and 
due  proof  of  the  publication  of  same  as  required  by  section  thirteen 
of  act  No.  98,  approved  April  27, 1871,  It  Is  ordered,"  et«.  With  this 
in  the  record  before  this  court  It  can  not  be-said  there  was  no  pub- 
lication, required  as  citation. 

It  has  been  previously  held  by  this  court  that  the  L^ial^ture  has  the 
power  to  enlarge  the  limits  of  towns  and  cities,  and,  having  this 
power,  they  also  have  with  it  T^n ,  jtiji  iMiliT '  n  n  taxes'l^nBMhe 
purposes  ot  the  corporations.  The  question  whether  the  benefits  re- 
sulting from  the  extension  authorize  the  burden  of  contributing  to 
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the  payment  ot  existiag  debt,  I0  one  for  the  Legislature  to  deter- 
miDe  ia  annexing  new  territory, 

a.  W.  Sloner  f  b-  A.  Fhamoy,  Sheriff,  el  aL.  850. 
See  SnccBOBiON,  No.  6— City  of  New  Orleans  vs.  Estate  of  Stewart, 

180. 
See  Jdbibdiction,  No.  G— Hyatt  vs.  Police  Jury  of  the  Parish  of  Hast 

FeluAana,  233. 
Sek  AasEaeMEHT,  No,  1 — dtv  ctf  New  Orteatta  va.  Buckner,  414. 
She  Assessmknt  No.  i—Froet  va.  Citji  of  New  Orleana,  417. 
See  ■Wareakts,  No.  2—(Hty  of  New  Orleans  vs.  City  Hotel  and 

Morse,  428. 
See  CoNaTiTDTioN,  No.  9—  Ciiy  of  New  Orleans  vs.  St.  flifricfc's  SaU 

Association,  512. 
See  pBiviLEaE,  No.  4 — I>rainage  GmimissUmers,  613. 
See  As6BB8hent  and  Assessob,  No.  4 — Delaroderie  vs.  Mrs.  Hillen 

et  al.,  537. 
See  Abbesbkent  ahd  Assessor,  No.  5^ — KKne  vs.  Pariah  of  Asceti- 

«on,  638. 
See  Salbh,  No.  9— Kdd  MiUs  va.  Waggaman,  Sheriff,  et  al,  561. 
See  Wabbants,  No.  i^Hortenae  Dup^rier  va.  Police  Jury  of  Iberia, 

613. 
Seb  Saijs,  No.  13— Winter  vs.  Atkinson,  ftSO. 
See  Appeai.,  No.  36 — State  ex  ret.  Hollander  vs.  Judge  of  the  J-burtk 

IHstrict  Court,  Parish  of  Orleans,  721. 

TUTRIX,  TUTOK. 
1.  The  agr^ment  made  by  the  tutrix  before  she  qualified,  by  which 
she  practically  gave  away  a  portion  of  the  property  of  the  minor, 
was  null.  It  makes  a  part  of  the  legislation  and  the  policy  of  all 
those  nations  whose  laws  are  derived  from  the  same  source  as  ours 
to  stamp  as  null  and  void  the  alienation  ot  the  property  of  pctsons 
under  age,  when  the  forms  prescribed  by  law  for  their  protection 
have  not  been  pursued. 

"Why  any  family  meeting  should  suppose  that  it  was  to  the  advantage 
ot  the  minor  to  reduce  from  nine  thousand  to  three  thousand  dol- 
lars a  debt  which  was  secured  by  a  mortgage  and  vendor's  privil^e 
on  property  showi^to  have  been  worth  at  least  five  thousand  dollars 
cash,  it  is  not  easy  to  imagine.  But,  whatever  may  have  been  their 
motive  for  the  advice,  the  tutrix  did  not  act  on  it ;  on  the  contrarj-, 
she  caused  another  family  meeting  to  be  convoked,  who  advised 
against  the  act. 

The  question  whether  the  second  family  meeting  had  authority  or  not 
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to  reviae  the  action  of  the  first  one  ia  Iinbiat«nal.    If  conceded  that 
it  oould  not,  it  is  not  perceived  how  that  benefits  the  opponenL 

If  the  probate  court  in  its  discretion  saw  fit  to  appoint  a  second  family 
meeting  to  give  their  advice  touching  the  interests  of  the  minor,  it 
TCoa  certi^nty  competent  tor  the  faraiiy  meeting  to  do  so  without  ref- 
ei'ence  to  what  had  been  done  by  any  former  family  meeting:  and,  on 
the  application  of  the  tutrix  to  have  the  deliberations  of  the  last 
family  meeting  confirmed,  the  court  could  confirm  or  reject  It  as  in 
its  judgment  was  proper.  The  opposition  of  John  A.  Dardenne 
should  have  been  rejected. 

Ill  the  Malta-  of  the  Egtateof  F.  Korbert  Marioimeaux.  Opposi- 
tion of  John  A.  Dardenne,  427. 
i.  Wtiether,  when  the  Citizens'  Bank  foreclosed  its  mortgage,  on  the 
fourteenth  of  March,  1874,  and  was  enjoined  by  the  heirs  of  Routh 
on  various  grounds,  the  adjudication  of  the  community  property  to 
Widow  Eouth,  in  December,  1870,  was  regular  or  not,  said  widow 
was  in  possession,  and  she  was  proceeded  t^ainst  as  tutrix  and  indi- 
vidually. The  mortgage  imported  a  confession  of  judgment,  and 
contained  the  pact  de  non  alieiiando. 

If  Mrs.  Pauline  Percy,  one  of  the  heirs,  was  not  authorized  by  her 
husband  to  make  the  waiver  of  notice  of  seizure,  etc.,  she  purchased 
at  said  sale,  aud  her  husband  authorized  and  asBistcd  her  to  make 
the  purchase.  She  is  estopped,  therefore,  from  denying  the  r^u- 
larity  of  the  notice  of  seizure,  etc. 

I(  the  mortgage  notes  were  prescribed,  it  was  the  duty  ot  the  tutrix 
to  plead  prescription,  and  she  may  be  responsible  to  the  heirs  tor 
her  neglect,  but  this  is  no  cause  to  annul  a  sale  undsrthe  judgment 
rendered  on  the  notes. 

As  to  the  want  of  service  of  a  notice  ot  the  order  ot  seizure  and  sale 
on  the  tutrix,  it  is  alleged  that  the  notice  was  not  addressed  to  any 
one,  and  the  tutrix  signed  it  without  affixing  the  word  tutrix  after 
her  name.  But  the  widow  was  sued  individually  and  as  tutrix.  The 
title  ot  the  suit  is  given,  and  then  the  usual  notice  of  the  order  ot 
seizure  and  sale. 

This  was  delivered  to  the  sheriff,  who  obtained  the  signatures'  of  the 
widow  and  ot  the  heirs  ot  age  present  to  the  following  waiver, 
written  at  the  bottom  of  the  notice :  "  We  and  each  of  us  do  hereby 
waive  service  and  all  legal  delays  or  formalities ;"  and  on  the  same 
day  he  served  It  on  the  curator  ad  hoc  ot  one  of  the  heirs,  who  was 
absent 

There  is  no  law  which  requires  this  notice  to  be  addressed  to  any  one, 
nor  is  there  any  force  in  the  objection  that  the  tutrix  failed  to  add  to 
her  signature  the  word  tutrix.    She  had  the  right  to  waive  the  for- 
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maltlies,  and  she  manifestly  intended  to  waive  them,  individually 
and  as  tutrix.  But,  be  that  as  it  may,  the  preeeription  of  five  years 
pleaded  against  any  informalities  connected  with  or  growing  out  of 
the  sale  must  be  maintained. 

S.  M.  Boullt  etal.  vs.  Citizem'  Bank,  569. 
3.  Beyond  her  revenues,  plaintlfT  had  no  right  to  make  advances  in 
order  to  educate  the  minor,  his  niece,  and  the  tutorship  is  not  liable 
on  account  thereof.  Plaintiff,  in  a  former  eult,  had  judgment  for 
$263  30,  the  amount  of  revenues  during  the  period  he  had  the  care 
and  education  of  the  child.  He  ie  not  now  entitled  to  judgment  for 
the  balance  of  bis  claim,  although  the  court  reserved  hia  right  to 
judicially  claim  it  in  subsequent  proceeding.  The  reserving  of  the 
right  to  claim  the  balance  at  a  future  time  does  not  establish  the 
correctness  of  the  demand  when  the  claim  is  made,  nor  does  it  au- 
thorize judgment  on  a  claim  for  which  the  tutorship  is  not  bound. 
John  Sexton  vs.  John  McMalion,  Tutor,  89a 

UXn'ERSITY  OF  LOUISIANA— (MEDICAL  DEPARTMENT). 

Ser  Cobpobation,  No.  1— Stone  vs.  Medical  Department,  101. 
WARRANTa. 

1.  Except  for  the  sum  of  twenty-five  dollars,  being  a  warrant  of  the 
parish  of  St.  Charles  in  favor  of  one  Durapau,  this  suit  Is  for  ser- 
vices rendered  by  the  plaintiff  aa  a  physician  employed  under  an 
ordinance  of  the  police  jury.  Warrants  issued  to  plaintiff  for  those 
services  are  offered  in  evidence  to  corroborate  the  other  evidence 
introduced  to  support  plaintiff's  claim.  That  part  of  plaintiff's  claim 
which  rested  on  the  Durapau  warrant  should  not  have  been  allowed, 
under  previous  decisions  of  this  court.  In  other  respects  the  judg- 
ment of  the  judge  a  quo  in  favor  of  plaintiff  is  correct. 

Dr.  D.  Meng  vs.  the  Parish  of  St.  Charles,  192. 

2.  By  act  No.  41  of  1870  it  was  provided  "  that  all  warrants,  checks,  or 
orders  LSsued,  or  that  may  hereafter  be  issued,  signed,  and  approved 
as  aforesaid,  lor  the  supplies  and  expenses  of  said  Board  of  Police, 
shall  be  and  are  hereby  made  receivable  for  all  parish  and  munici- 
pal licenses  and  tasea  and  debts  due  or  to  become  due  to  the  par- 
ishes ot  Orleans,  Jefferson,  and  St  Bernard ;  provided  the  aggregate 
of  said  warrants,  checks,  or  orders  so  received  in  each  current  year 
shall  not  exceed  the  amount  of  tho  apportionment  made  by  the 
Board  of  Metropolitan  Police  Commissioners  upon  s^d  parishes  or 
cities  for  that  year." 

This  clause  of  the  law  was  indorsed  on  the  back  of  each  of  the  war- 
rants issued  by  the  Board  ol  Metropolitan  Police  Commissioners, 


1173  INDES 

WARRANTS— CoDtinued. 

It  doubtless  eabaaoed  their  value,  and  induced  dtfendants  to  par- 
cliase  the  ones  the;  tendered  in  paTment  of  their  city  taxee. 

Act  No.  83  of  1874,  passed  subBequent  to  the  Issue  of  the  warrants  in 
question,  limiting  their  receivabiilty  for  taxes  to  years  anterior  to 
the  first  ol  January,  1874,  and  prohibiting  said  warrants  from  betng 
received  for  taxes  due  thereafter,  is  unconstitutional  and  Told,  be- 
cause Impairing  the  obligations  of  a  contract. 

There  is  nothing  in  the  record  showing  that  the  aggregate  of  the  war- 
rants receivable  for  taxes  for  the  current  year  exceeded  or  did  not 
excetid  the  amount  of  the  apportionment  made  by  the  Board  of 
Police  Commissioners  for  tliat  year.  If  It  was  In  excess  of  that  ap- 
portionment It  was  in  the  power  of  the  plaintiff  to  show  it,  because 
no  one  can  know  so  well  as  the  <dty  of  New  Orleans  how  many  war- 
rants It  has  received  during  the  current  year  and  whether  It  exceeds 
the  amount  of  apportionment  aforesaid. 

Aa  to  the  power  o(  the  General  Assembly  to  make  warrants  issued  in 
evidence  of  expenses  for  policing  the  city  receivable  for  taxes  duo 
the  city,  there  can  be  no  doubt. 

City  of  Ifew  Orleatis  vs.  City  Hotel  and  K  S.  Morse  and  3.  E. 
Zunbi,  423. 

3.  Tills  suit  must  be  r^arded  as  one  on  warrants  issued  by  a  police 
Jury,  and  is  similar  to  that  of  Sterling  vs.  West  Felidana,  26  An.  p. 
59,  The  decision  must  bo  the  same,  for  the  reasons  set  forth  in 
that  case.  Jean  Bertrand  vs.  Pam/i  of  FermiUon,  588. 

4.  The  plaintiff  sues  the  parish  of  Iberia  to  recover  twenty-four  hun- 
dred dollars  for  the  lease,  at  the  rate  of  six  hundred  dollars  per 
annum,  ol  a  building  to  be  used  as  a  court-house  and  ofBces,  and 
oocupled  for  said  use  during  four  years.  The  defense  is  that  the 
agreement  was  to  pay  in  warrants,  and  not  in  currency;  that  parish 
warrants  are  worth,  fifty  cents  on  the  dollar;  and  that  a  tax  to  pay 
the  judgment  rendered  In  this  case  can  not  be  lawfully  levied,  as  it 
would  be  In  excess  of  fourteen  and  a  half  mills,  which  is  the  limit  of 
taxation  fixed  by  law. 

If  the  parish  bad  bad  the  right  to  issue  warrants  (but  it  had  not)  then 
these  warrants  would  have  to  be  paid  with  currency.  The  parish 
could  not  discharge  its  obligation  on  the  warrants  by  paying  fifty 
per  cent  of  their  face. 

There  is  no  force  in  the  objection  that  a  tax  to  pay  the  judgment  ren- 
dered against  the  parish  can  not  be  levied.  The  law  (act  of  1869) 
makes  it  the  imperative  duty  of  courts  to  order  the  levy  and  col- 
lection of  a  tax  whenever  it  Is  necessary  to  pay  a  judgment 

Jtfrs.  Sortense  Dupfyier  vs.  FoUce  Jury  of  the  Parish  qf  Iberia, 
613. 
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Ske  Poucs  Jubies,  Na  i— Davie  vs.  FOriah  of  Calduietl,  860. 
Skb  Additob,  No.  1— State  ex  rel  Menit  va.  Clinton.  Aitdiior,  47. 
Sbe  Auditok,  No.  2— Sate  cat  ret  Jfeiu  Orleans  .Republican  Printing 

Qmipany  vn.  Clinton,  Auditor.  72. 
See  Acbitob,  No.  8 — State  ex  rei  Qourdon  va.  Clinton,  Auditor,  et 

al.,  85. 
See  Auditor,  No.  4 — B^fington  va.  CKnton.  182. 
See  AusnoB,  No.  5 — State  ex  rei  Bioomfield  vs.  Clinton,  Auditor, 

850. 
WIDOW. 

1.  On  the  ^hteenth  of  January,  1872,  Uary  A.  Felton,  wife  of  J.  J. 
'Woiley,  being  a  widow,  renounced  tlie  oommunlty  by  authentic  act. 

In  September,  1874,  this  suit  was  Instituted  to  make  her  responsible 
for  plalDtifTa  claim  as  Judgment  creditor  of  her  husband,  on  the 
ground  that  a  community  of  property  existed  between  them,  and 
that  at  hia  death  she  assumed  the  control  and  ownership  of  that 
property. 

It  has  already  been  held  by  this  court  that  the  widow  of  a  deceased 
husband  may  renounce  the  community,  at  any  time  before  the  court 
having  unlimited  Jurisdiction  over  the  subject  has  pronounced  a 
floal  judgment  a^tainst  her  as  a  partner  in  community.  This  deds- 
ion  correctly  interprets  the  law. 

If  the  defendant  had  concealed,  or  made  away  with,  any  of  the  prop- 
erty belonging  to  the  community  after  the  dissolution  of  the  mar- 
riage, her  renundation  would  not  have  availed. 

John  T.  Ludellng  vs.  Mary  A.  Felton  and  Husband,  849. 

2.  The  law  allowing  the  necessitous  widow  to  claim  one  thousand  dol- 
lars out  of  the  succession  of  her  husband  has  no  application  to  a 
ca=ie  like  this,  where  the  widow  accepted  the  succession  purely  and 
simply  and  was  regularly  put  in  possession  thereof. 

By  thus  accepting  the  succeesion  it  ceased  to  exist  She  became  the 
owner  of  the  property  and  also  liable  to  plaintiff  lor  the  amount  of 
his  claim. 

Nicholas  Claudel  vs.  CaOterine  Palao,  872. 

"WILL. 
1.  The  error  in  this  case  Is  in  supposing  that  an  omission  or  defect  ex- 
ists in  the  will  In  controversy.  Of  course  nothing  can  be  added  to 
that  Instrument  to  cure  any  want  of  lefc&i  requisites.  But  neither 
the  laws  of  Illinois,  where  the  testatrix  died,  nor  of  Louisiana,  where 
she  resided  and  left  property,  require  that  a  will  shall  state  where  It 
was  made.  The  place  where  it  was  made  is  a  fact  dehors  the  will, 
which  may  be  proved  like  any  other  fact     There  is  nothing  in  the 
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objection  that  ft  would  be  establishing  title  to  immovable  property 
by  parol  evidence.  The  testament  1b  In  writing,  and  ia  the  title  to 
the  property  bequeathed. 

To  prove  where  the  aforesaid  wUI  was  made,  so  as  to  ascertain  what 
lawB  control  Its  form,  would  no  more  conflict  with  the  prohibition 
against  proving  title  to  real  property  by  parol  than  would  be  the 
proving  of  the  bandwrltliig  to  an  olographic  testament  by  parol,  or 
the  genuineness  of  a  vendor's  signature  to  an  act  sons  geing  prive. 

The  will,  which  is  the  basis  of  this  controversy,  was  made  according  to 
the  formalities  preecrii>ed  by  the  laws  of  Illinois.  Articles  1653  and 
lt64  of  our  Code  contain  similar  provisioD& 

The  objection  to  the  testimony  of  Charles  Bobb  on  the  ground  that  he 
is  the  If^atee  under  the  will  was  properly  overruled.  He  ia  not  an 
attesting  witness  to  the  will.  For  that  purpose  he  would  have  been 
Incompetent.  But,  In  a  Louisiana  court,  he  was  a  competent  witness 
to  prove  any  fact  Id  regard  to  the  matter  in  controversy  which  he 
might  know. 

The  article  1689  of  the  Civil  Code  clearly  authorizes  the  probate  of  a 
foreign  will  in  Louisiana.  It  declares:  "This  order  of  execution 
shall  be  granted  without  any  other  form  than  that  of  roistering  the 
testament,  if  it  be  established  that  the  testament  has  been  duly 
proved  tiefore  a  competent  judge  of  the  place  whence  it  was  received. 
In  the  contrary  case  the  testament  can  not  be  carried  into  effect, 
without  its  being  first  proved  befote  the  judge  of  whom  the  execu- 
tion is  demanded. 

Surceaaion  of  Mrs.  Virginia  H.  Hall,  Deceased  Wife  of  Clmrles 
Bobb.  Oil  Apvliaalion  for  Probate,  57. 
2.  Where  there  has  been  no  testamentary  disposition  or  the  disposable 
share  of  the  predeceased  husband  or  wife  Id  the  community,  the 
survivor  shall  be  entitled  to  a  usufruct,  during  his  or  her  natural 
Ute,  o(  so  much  of  the  share  of  the  deceased  in  such  commuuity 
property  as  may  be  inherited  by  his  or  her  issue  proceeding  from 
said  marriage. 

The  condition  upon  which  the  survivor  shall  have  a  usufruct  is,  that 
the  predeceased  husband  or  wife  shall  not  have  disposed  of  bis  or 
her  share— that  Is  the  share  that  he  or  she  was  permitted  by  law  to 
dispose  of. 

In  the  case  at  bar  the  disposable  quantum  was  one-third  of  the  prop- 
erty of  the  deceased;  and  the  surviving  widow  has  acquired  this  third 
In  full  ownership  by  testamentary  disposition. 

If  the  usufruct  of  the  share  of  the  deceased  was  more  desirable  than 
the  full  ownership  of  one  third  thereof,  the  surviving  widow  could 
have  renounced  the  legacj'.     As  she  prefers  the  rights  acquired  by 
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the  will  to  thoae  accorded  to  her  by  law,  ehe  has  no  cause  to  com- 
plaiD.    She  can  not  hold  both. 

Mrs.  Leda  Ibrglall,  Wife  of  0.  C.  Olivier,  vs.  Widow  Edmmid  J. 
Fbr8tall;aad  Widota EdmondJ.  Foralallvs.  Widow  V.  Chi^ipin 
et  al    ConeoUdated,  197. 

3.  About  DUDGUpative  teetameots  made  by  public  act  article  15T2  oF  the 
Clvlt  Code  says;  "  This  teetameDt  must  be  signed  by  the  testator. 
U  he  declares  that  he  knows  not  how  or  is  not  able  to  sign,  express 
mentioD  oC  bis  declaration  as  also  of  the  cause  that  hinders  him 
from  signing  must  be  made  in  tho  act" 

The  only  mention  made  in  this  case  is,  "  that  the  testatrix,  being  illit- 
erate', has  made  her  mark."  This  is  not  sufBdent;  the  will  is  null 
and  Toid. 

In  the  Matter  of  the  Sitccesmon  of  Mary  Carroll,  Deceased,  Wife 
of  J.  M.  Shafer.  388. 

4.  The  judge  ot  the  court  below  was  unquestionably  right  in  admitting 
tho  testimony  ot  Armstrong,  one  of  the  subscribing  witneeses  to  the 
Will  in  controversy.  Nuncupative  wills  by  public  act,  in  order  that 
their  execution  may  be  ordered,  do  not  require  to  be  proved;  for 
that  purpose  they  malce  full  proof  of  themselves.  But  to  say  that, 
after  being  proved,  they  can  only  be  attacked  upon  the  ground  of 
forgery,  is  to  say  that  the  forma  of  these  instruments,  which  aro 
sacramental,  can  never  be  inquired  into. 

If  article  1678  of  the  Code  be  applied  to  the  instrument  iu  evidence,  it 
will  follow  that  the  requirements  of  the  law  were  not  complied  with, 
and  ttiat  it  is  therefore  null  as  a  nuncupative  will  by  public  act 

The  j)roc^3  verbal  of  the  notary  shows  that  the  instrument  was  drawn 
up  in  the  presence  ot  three  witnesses.  The  nuncupative  testament 
under  private  signature  must  be  written  by  the  testator  himself  or 
by  any  other  person  from  his  dictation,  or  even  by  one  of  the  wit- 
nesses, in  presence  of  Ave  witnesses  residing  in  the  place  where  the 
will  is  received;  or  of  seven  witnesses  residing  out  of  the  place,  or  It 
will  suffice  if,  in  the  presence  of  the  same  number  of  witnesses,  the 
testator  presents  the  paper  on  which  he  has  written  his  teatament  or 
caused  it  to  be  written  outot  their  presence,  declaring  to  them  that 
that  paper  contains  his  last  will. 

It  is  evident  that  the  will  in  question  is  neither  valid  as  a  will  by  pub- 
lic act,  nor  by  private  act 

In  the  Matter  of  Mary  Ann  Kiny,  Wife  Of  H.  W.  King,  rs.  John 
P.  rairin  et  al.,  452. 

5.  When  posterior  testaments  do  not  expressly  revoke  prior  ones,  they 
must  all  be  executed,  unless  the  last  tacitly  revoke  the  first;  but  in 
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the  latter  case  the  last  prevaOs,  sinoe  the  testament  is  essentially  the 
expression  of  the  last  will  of  the  testator. 

The  doctrine  that  because  the  first  will  ot  the  testator  is  not  expressly 
and  unconditionally  revoked  by  the  testator  in  the  second  will  there- 
fore the  first  will  in  Its  entirety  rem^n?  In  full  force  Is  not  triable, 
for  by  the  provlBlons  of  article  1691  of  the  CivU  Code  wQls  are  re- 
voked tadtly  as  well  as  ^ipreealy. 

Tacit  revocation  results  from  some  other  disposition  of  the  testator 
or  from  some  act  which  supposes  a  change  of  will.  When,  there- 
fore, by  the  first  will  in  the  case  before  this  court  the  testator  con- 
stituted Ceteetine  Eustls  legatee  for  one  thousand  pounds  and  by  the 
second  a  legatee  tor  five  hundred  pounds,  there  was  a  tacit  revoca- 
tion. There  was  a  confllction  between  the  provisions  of  the  two 
wills  in  regard  to  the  amount  of  the  legacy,  the  provision  of  the  last 
w)ll  showing  the  IntenUon  to  bestow  upon  the  legatee  five  hundred 
pounds  and  not  one  thousand  pounds. 

In  the  cases  of  Urs.  Xfmlno  and  the  minor,  Anna  Xlmlno,  and  the  two 
asylums,  no  change  was  made  in  the  legacies  by  the  last  wUL  This 
showa  only  the  intention  of  the  testator  repeated  In  the  second  will 
that  these  legatees  should  receive  the  legacies  granted  by  the  first  will. 

Upon  no  sound  prindple  of  reasoning  can  it  be  maintained  that  when 
anterior  or  preceding  testaments  are  not  expressly  and  entirely  re- 
voked by  subsequent  ones  all  the  provisions  of  all  the  testaments 
have  effect,  and  that  in  such  cases  there  Is  a  cumulation  of  the  tra- 
des contended  tor  by  the  opponents  in  this  case. 

Succession  C(f  Wm.  N.  Mercer,  564. 

6.  Judidal  proceedings  upon  a  void  instrument  are  void,  and  whether 
the  widow,  in  this  instance,  may  be  concluded  or  not  by  any  pro- 
ceedings taken  by  her  on  her  own  behalf,  the  minors  whom  she 
represents  are  certainly  not  concluded. 

Mrs.  Josephine  M.  Buelow,  Dative  Tutrix,  et  al  vs.  Alfred  A. 
Mandat  et  ai.,  697. 

7.  The  will  in  coutroverey  was  in  the  possession  of  the  testatrix.  She 
requested  one  of  the  witnesses  to  read  it,  which  be  did  in  her  pree- 
ence  and  in  the  presence  of  the  subscribing  witnesses.  She  declared 
after  the  reading  that  It  was  her  wUl,  and  she  signed  it.  The  will  la 
valid. 

It  can  not  be  seen  how  the  testatrix  could  better  have  "presented  " 
the  will  to  the  witnesses.  Indeed,  she  could  only  have  done  it  in 
one  other  way,  to  wit:  by  taking  it  up  in  her  hand,  ^ving  it  to  one 
ot  the  witnesses,  declaring  at  the  Ume  in  terms:  "  This  Is  my  last 
will." 

J.  Bimtin  el  al  vf.  E.  M.  Jdmson,  796. 
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8.  The  iDteotion  of  the  testator  ifi  the  law  of  thlB  case.  That  intention 
vae:  Flret — To  give  to  each  of  the  partiea,  three  in  number,  named 
in  a  certain  olause  of  the  wiU,  five  thousand  dollars.  Second— In 
case  ot  the  death  of  either  or  ali  of  them,  he  willed  that  the  shares 
bequeathed  to  them  should  go  to  the  universal  legatee.  Third— He 
I  oitiered  that  none  of  the  legatees  should  be  paid  until-  the  happen- 
ing of  a  certain  contingency.  Neither  of  the  contingencies  has  hap- 
pened, and  there  is  no  possibility  of  Its  happening. 
It  is  also  clear  that  the  testator  intended  that  his  universal  legatee 
should  reoeivo  the  legacies  mentioned  in  case  the  three  l^ateea  did 
not  marry  before  they  reached  the  age  of  twenty-one  or  did  not 
reach  that  age.  Two  of  them  died  before  these  contli^nciea  hap- 
pened. The  amounts  left  to  them  are  therefore,  under  the  terms  ot 
the  will,  to  be  gathered  by  the  universal  legatee,  and  not  by  the  sur- 
viving sister  and  legatee,  the  plaintiff  in  this  case. 

'Mrs.  8allie  J.  Pinkston  ve.  Morse  &  Zwniz,  690. 


1.  A  bill  of  exception  was  taken  in  this  case  to  the  ruling  ot  the  judge 
a  qva  admitting  a  child  sis  years  old  to  testify  against  the  prisoner. 
Under  the  age  of  fourteen  a  child  will  not  be  presumed  to  have  a 
suffldent  understanding  to  be  a  witness,  and  inquiry  Is  made  by  the 
judge  to  ascert^n  his  capacity  to  be  sworn,  and  his  admlesion  or 
rejection  must  depend  upon  the  sound  discretion  of  the  judge.  The 
law  fixes  no  precise  age  when  the  'Witness  sliall  be  excluded.  In  the 
present  case  the  district  Judge  examfued.the  chUd  and  considered 
him  of  sufBdent  understanding  to  be  sworn.  No  reason  is  shown 
why  his  ruling  should  be  reversed. 

The  Stale  of  Louisiana  vs.  Joseph  Richie,  827. 

2.  Defendant's  wife  having  been  heard  as  witness  for  her  husband  in 
this  case,  before  the  district  attorney  could  object  to  her  finswering 
the  questions  propounded,  the  evidence  was  on  motion  of  said  dis- 
trict attorney  ruled  out  on  the  ground  that  the  wife  could  not  testify 
tor  or  against  her  husband. 

There  was  error  in  this  ruling.  The  wife  was  not  a  competent  witness 
for  or  against  her  husband.  8ho  could  have  been  eicluded  from 
testifying.  But  the  objection  should  have  been  made  to  her  testify- 
ing at  all  After  testifying  it  was  too  late  to  have  her  testimony 
stricken  out.  If  the  fact  be  that  the  district  attorney  did  not  dis- 
cover that  the  witness  was  the  defendant's  wife  until  after  she  had 
testified,  the  fact  should  have  been  stated  in  the  bill. 

The  State  of  Lomsiana  vs.  Alexander  WilliaTrui,  604. 

3.  A  bill  of  exceptions  was  taken  to  the  admission  of  Mrs.  G.  Bellly,  the 
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testatrix,  as  a  witnese,  od  tbe  grouad  that  by  the  law  the  husband 
and  wife  can  not  testily  for  or  against  each  other,  this  being  a  suit 
against  tbe  succeeslon  of  her  buebaud.  Thb  objection  was  properly 
overruled. 
At  the  decease  of  the  husband  the  feelings  and  influenoes  supposed  to 
exist  during  tbe  conjugal  state,  tending  in  their  charact«r  to  render 
evidence  given  by  one  of  the  spouses  to  affect  the  other  partial  and 
unreliable,  ceased.  The  policy  of  the  law  which  forbids  during  mar- 
riage the  husband  or  wife  to  testify  for  or  against  each  other  also 
ceased.    Ceasante  ralUme,  ceasat  et  ipsa  lex. 

Mchael  R^Uy  ve.  Succession  of  C.  SeiUv,  669. 
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